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Report  of  the  Commission. 

By  the  Commission  : 

Pursuant  to  request  of  the  Committee  on  Interstate  and  Foreign 
Commerce  of  the  House  of  Representatives  this  Commission,  on 
April  24,  1914,  entered  into  a  proceeding  of  inquiry  and  investiga- 
tion, upon  its  own  motion  into  and  concerning  ^^  the  character  of  the 
service,  physical  condition  of  the  equipment  and  property,  financial 
history,  transactions,  and  practices  of  the  Pere  Marquette  Railroad 
C<Mnpany."  Shortly  thereafter  it  developed  in  the  hearings  in  The 
Five  Per  Cent  Case,  81 1.  C.  C,  851 ;  82  I.  C.  C,  825,  that  many  of 
the  transactions  of  that  company  since  July  1,  1904,  were  closely 
interwoven  with  those  of  the  Cincinnati,  Hamilton  &  Dayton  Railway 
Company,  and  a  like  order  of  investigation  in  respect  of  the  latter  com- 
pany was  entered  on  July  15, 1914,  in  the  same  proceeding.  The  com- 
bined investigation  has  been  conducted  throughout,  as  requested  by  the 
House  committee,  in  connection  with  the  valuation  of  the  property 
of  these  carriers,  under  section  19a  of  the  act  to  regulate  commerce. 

The  two  respondent  carriers  will  be  referred  to  in  this  report  as  the 
Pere  Marquette  and  the  C,  H.  &  D.  The  same  designations  are  used 
in  referring  to  the  two  predecessor  companies. 
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SYNOPSIS. 

It  may  be  well  at  the  outset  to  marshal  the  outstanding  facts, 
among  the  many  disclosed  of  record,  which  have  affected  the  ability 
of  these  two  carriers  to  do  their  duty  as  common  carriers  and  also  the 
value  of  their  securities  in  the  hands  of  the  investing  public. 

The  Pere  Marquette  came  into  being  as  a  consolidation  of  three 
relatively  unsuccessful  Michigan  roads  and  began  operation  on  Janu- 
ary 1,  1900.  The  consolidation  was  brought  about  by  New  England 
interests  headed  by  W.  W.  Crapo  and  Nathaniel  Thayer,  and  in  the 
process  outstanding  capital  stock  in  the  hands  of  the  public  was  in- 
flated by  $1,461,250  and  book  value  of  property  by  $4,290,230.41.  The 
Crapo-Thayer  control  continued  for  three  years.  Its  operating  poli- 
cies were  sound  in  the  main ;  rolling  stock  and  miles  operated  were  in- 
creased ;  a  small  surplus  was  accumulated  and  used  for  improvements ; 
no  common-stock  dividends  were  paid,  and  physical  condition  was 
bettered.  Outstanding  long  term  debt  was  increased  by  almost 
$6,000,000  and  at  the  end  of  the  three  years  was  about  $31,000,000. 
In  the  next  12  years  it  was  increased  by  more  than  $50,000,000  under 
the  succeeding  managements. 

The  first  of  these  was  the  Prince  management,  which  secured  con- 
trol on  December  29, 1902,  through  purchase  of  Pere  Marquette  com- 
mon at  a  maximum  of  $85  per  share.  Its  policy  of  expansion  included 
acquisition  of  new  equipment  costing  over  $6,000,000,  and  of  about  383 
miles  of  main  and  branch  lines,  most  of  which  had  a  history  of  fail- 
ure. In  acquiring  this  mileage  imderlying  bonds  of  over  $4,000,000 
were  assumed  and  almost  $3,500,000  bonds  issued.  The  Prince  in- 
terests reversed  the  policy  of  their  predecessors,  undermaintained  road 
and  equipment,  paid  unearned  dividends  on  common  stock,  and,  in 
the  18  months  of  their  management,  added  $2,500,000  net  to  current 
liabilities,  also  added  over  $14,500,000  to  outstanding  long  term  debt, 
promoted  a  C,  H.  &  D.  syndicate,  and  through  it  sold  110,000  shares 
of  Pere  Marquette  common  to  the  C,  H.  &  D.  at  $125  per  share. 

The  neirt  management  was  that  of  the  C,  H.  &  D.  syndicate,  which 
took  control  of  both  carriers  on  July  7,  1904,  and  parted  with  it  in 
the  following  month  to  the  Zimmerman-HoUins  interests.  During 
these  few  weeks  new  and  heavy  burdens  were  bound  upon  the  Pere 
Marquette. 

The  Zimmerman-HoUins  management  succeeded  to  the  control  in 
August,  1904,  and  continued  the  work  begun  by  the  Prince  interests, 
with  the  result  that  when  the  control  of  both  roads  was  sold  to 
J.  P.  Morgan  &  Company  on  October  20,  1905,  both  were  promptly 
put  under  the  first  receiverships  which  began  in  December,  1905. 

Meantime  another  $10,000,000  of  long  term  Pere  Marquette  se- 
curities had  been  marketed  through  interested  parties  at  a  cost  to 
the  road  of  over  $1,100,000  in  discounts,  $1,645,000  was  paid  to 
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•  

certain  members  of  Hollins's  pool  for  their  worthless  stock  in  the 
Toledo  Railway  &  Terminal  Company,  $400,000  was  adranced  under 
syndicate  schemes  to  affiliated  companies  and  lost,  and  over  $1,100,000 
was  used  to  pay  off  floating  debts  contracted  by  the  Prince  regime. 
The  mileage  and  equipment  were  somewhat  increased.  Operation 
was  unsuccessful  and  resulted  in  deficits. 

Two  years  of  receivership  were  succeeded  in  December,  1907,  by  a 
Morgan  reorganization  based  on  the  consolidation  of  the  Pere  Mar- 
quette with  its  already  controlled  Pere  Marquette  of  Indiana,  20 
miles  long.  This  furnished  the  pretext  for  further  stock  inflation, 
for  an  issue  of  $6,000,000  of  6  per  cent  debentures,  and  for  the  writ- 
ing up  as  "  cost  of  road  and  equipment "  of  the  direct  losses,  aggre- 
gating almost  $5,000,000,  of  the  former  administrations.  Morgan 
control  has  continued  since,  except  for  the  second  receivership,  which 
began  on  April  5, 1912.  In  the  intervening  years  the  Pere  Marquette 
was  in  constant  difficulty,  revenues  failed  to  provide  for  expenses 
and  charges,  and  bond  interest  was  paid  only  at  the  cost  of  adequate 
maintenance  of  the  property.  Road  and  equipment  deteriorated 
markedly,  financing  became  more  and  more  difficult,  and  needed 
funds  were  secured  only  at  the  expense  of  heavy  discounts.  The 
second  receivership  was  necessary  to  accomplish  what  the  first  had 
failed  to  accomplish,  the  physical  and  financial  rehabilitation  of  the 
Pere  Marquette. 

The  road  is  now  emerging  from  the  second  receivership.  During 
five  years  of  court  control  it  has  greatly  improved  in  physical  con- 
dition, and  its  service  has  improved  accordingly.  Under  the  re- 
organization plan  a  large  part  of  the  fixed  interest-bearing  obli- 
gations outstanding  on  June  30, 1916,  are  to  be  exchanged  for  capital 
stock,  of  which  there  is  to  be  $11,200,000  of  5  per  cent  prior  prefer- 
ence, cumulative,  $12,429,000  of  5  per  cent  preferred,  cumulative,  and 
$45,046,000  of  common  shares.  The  plan  contemplates  a  decrease  of 
over  $8,000,000  in  capitalization,  exclusive  of  overdue  interest  on 
funded  debt  amounting  to  approximately  $10,000,000,  and  a  consid- 
erable decrease  in  fixed  interest  charges.  The  new  capitalization  will 
also  represent  $16,000,000  of  new  money  provided  for  reorganiza- 
tion expenses,  additions  and  betterments,  working  capital,  and  other 
purposes. 

In  contrast  to  the  Pere  Marquette  the  C,  H.  &  D.,  prior  to  July  7, 
1904,  when  the  C,  H.  &  D.  syndicate  took  control,  was  a  highly 
prosperous  road,  despite  losses  of  several  millions  through  Henry  S. 
Ives  and  his  associates  in  the  late  eighties,  the  drain  of  supporting 
less  prosperous  lines  west  of  Hamilton,  Ohio,  a  funding  of  deficits  and 
interest  on  the  western  lines  into  some  $1,800,000  of  bonds,  and  the 
injection  in  1895  of  $10,200,000  of  water  into  the  capital  stock 
through  the  consolidation  effected  by  the  Shoemaker- Woodford  in- 
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terests,  then  in  control.  These  interests  sold  out  to  the  C,  H.  &  D. 
$]mdicate  in  1904,  receiving  $125  per  share  for  their  common  stock, 
which  was  water,  and  $110  per  share  for  10,000  shares  of  preferred 
stock.  The  surplus  of  that  date  was  replaced  in  the  following  year 
by  a  deficit  of  at  least  $1,086,127.49,  allowance  being  made  for  some 
$843,000  concealed  by  falsification  of  accounts. 

In  organizing  the  syndicate  Prince  and  his  Pere  Marquette  asso- 
ciates had  joined  with  promoters  of  the  Toledo  Bailway  &  Terminal 
Company,  a  new  and  unsuccessful  belt  line  at  Toledo,  which  cost 
$2,610,000  and  ultimately  yielded  those  promoters  a  profit  of 
$2,190,000.  The  story  of  this  company  is  told  in  Appendix  12. 
Nearly  75  per  cent  of  the  underwriting  in  the  C,  H.  &  D.  syndicate 
was  secured  by  promoters'  pledges  as  to  what  the  C,  H.  &  D.  or  the 
I^re  Marquette,  or  both,  would  do.  These  included  promised  con- 
tracts to  an  express  company  and  to  manufacturers  of  equipment  and 
appliances.  And  even  after  the  underwriting  was  completed  the 
Gfyndicate  managers  were  constrained  to  borrow  over  $3,000,000  to 
acquire  control  on  July  7,  1904.  On  the  same  day  corporate  action 
was  taken  to  fulfill  the  pledges  made  and  carry  out  the  plans  previ- 
ously settled,  involving  large  increases  in  fixed  interest-bearing  debt. 
The  road  then  operated  about  624  miles  of  single  track,  with  184 
locomotives  and  9,579  cars.  In  round  numbers,  its  capital  stock  was 
about  $16,000,000  and  its  long  term  debt  $12,700,000.  Its  current 
assets  exceeded  its  current  liabilities  by  nearly  $1,000,000. 

Holders  of  the  5  per  cent  preferred  stock,  which  was  noncumula- 
tive,  were  startled  by  the  new  debt  and  at  once  threatened  proceed- 
ings in  court  for  rescission.  The  matter  was  compromised  by  agree- 
ment that  the  company  should  retire  such  preferred  stock  at  110  of 
par.  This  necessitated  fresh  financing  and  the  syndicate  was  obliged 
to  surrender  its  month  old  control  to  H.  B.  Hollins  &  Company,  who 
were  to  furnish  the  funds  for  retirement  and  be  paid  by  the  company 
a  cash  commission  of  $100,000  and  a  bonus  of  $12  per  share  and  in- 
terest. The  company  was  thus  compelled  by  its  management  to  pay 
over  $122  per  share  for  its  preferred  stock,  including  shares  issued 
from  the  treasury  after  the  retirement  began,  instead  of  retiring  it  at 
par.    Incidentally  the  fixed  interest  charges  were  again  greatly 

increased. 

The  Zimmerman-HoUins  interests  retained  control  from  August, 
1904,  to  October  20, 1905,  when  they  sold  the  common  stock  to  J.  P. 
Morgan  &  Company  for  $160  per  share.  It  had  cost  them  with 
syndicate  expense  about  $140,  and,  as  previously  stated,  never  repre- 
sented a  dollar  of  investment  in  the  property  of  the  company. 
During  the  14  months  of  their  manag^nent  the  figure  of  miles 
operated  was  swelled  by  ccHnpletion  of  a  12-mile  extension,  some  track- 
age rights  at  Toledo,  and  a  change  in  accounting  methods  as  to  881 
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mikfi  of  a  sobsidiaiy.  The  number  of  locomotives  was  increased  by 
49  and  of  cars  by  2,739  partly  by  the  same  process  and  partly 
by  purchases,  llie  capital  stock  was  decreased,  by  retirement 
of  the  preferred,  to  $8^302,404,  but  the  long  term  debt  was  more 
than  trebled,  increasing  the  aggregate  capitalization  by  twenty  mil- 
lions to  $48,008,871.85.  The  principal  debt  increase  may  be  sum- 
marized as  follows : 

$2,920,000  of  4}  per  cent  equipment  trust  obligations. 

$15,000,000  of  4  per  cent  collateral  trust  notes,  $9,888,000,  issued  to  redeem 

66,769i  shares  of  5  per  cent  preferred  stock  and  $5,612,000  to 
refund  noninterest-bearing  purchase  money  collateral  trust  notes 
which  had  been  issued  In  part  payment  for  110,000  shares  of  Pere 
Marquette  stock. 
$8,260,000  of  4  per  cent  refunding  mortgage  bonds  issued  in  part  payment  for 
110,000  shares  of  Pere  Marquette  stock. 
$225,000  branch-line  bonds,  previously  outstanding  but  not  recorded  as  a  C, 
H.  &  D.  liability. 

During  the  Zimmerman-HoUins  control  noncumulative  preferred 
stocks  were  retired  by  the  issue  of  fixed  interest-bearing  securities  of 
*  much  greater  par  value,  and  a  Hollins  syndicate  reaped  large  profits ; 
noninterest-bearing  notes  redeemable  in  common  stock  were  in  fact 
redeemed  prior  to  maturity  with  fixed  interest-bearing  obligations, 
and  Hollins  took  the  profits ;  millions  of  Pere  Marquette  bonds  guar- 
anteed by  the  C,  H.  &  D.  were  floated,  and  Hollins  syndicates  took 
more  profits ;  utterly  worthless  stock  of  the  Toledo  Railway  &  Ter- 
minal Company  was  sold  by  the  holders,  among  whom  were  C,  H. 
&  D.-Pere  Marquette  directors,  to  the  Pere  Marquette,  and  again 
-Hollins  profited.  Finally,  in  anticipation  of  the  sale  to  Morgan  of 
their  holdings  of  C,  H.  &  D.,  valuable  properties  and  rights  of  the 
latter  were  transferred  to  their  recently  acquired  Detroit,  Toledo  & 
Ironton  Railway.  The  income  account  proved  the  utter  inability  of 
the  system  to  carry  its  load  of  debt,  even  though  the  accounts  were 
freely  falsified. 

Morgan's  purchase  was  on  behalf  of  the  Erie  Railroad  Company. 
The  incidents  of  that  purchase,  its  speedy  rescission  by  the  Erie,  and 
the  assumption  by  Morgan  of  the  obligation,  are  later  set  forth. 
Immediately  after  the  control  had  been  returned  to  Morgan  a  re- 
ceivership was  asked,  and  it  began  December  4, 1905. 

The  C,  H.  &  D.  continued  in  receivership  until  August,  1909. 
During  the  four  years  from  July  1,  1905,  to  June  30,  1909,  it  failed 
to  earn  fixed  charges  by  over  $5,584,000.  The  receiver  issued  his 
6  per  cent  certificates  for  $1,127,128,  of  which  $103,468  was  used  to 
purchase  equipment  and  $1,023,660  to  pay  interest  on  funded  debt 
maturing  January  1  and  July  1, 1906.  The  current  liabilities  of  the 
company  also  increased.  About  $1,000,000  of  equipment  trust  obli- 
gations were  paid  off. 
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In  the  early  summer  of  1908  the  comptroller  of  the  Baltimore  & 
Ohio  after  an  examination  at  the  direction  of  his  executives  made  an 
extended  report  in  which  the  hopeless  condition  of  the  C,  H.  &  D. 
was  clearly  shown.  In  the  face  of  this  report  the  Baltimore  &  Ohio 
board  on  February  5, 1909,  authorized  a  committee  to  investigate  the 
situation  in  the  light  of  a  Morgan  proposal  looking  to  purchase  of 
the  C,  H.  &  D.  stock  and  a  readjustment  of  that  road's  finances. 
Their  report  was  favorable  to  purchase,  and  this,  with  an  extensive 
readjustment  of  the  finances  of  the  C,  H.  &  D.,  was  arranged  in  the 
summer  of  1909,  the  Baltimore  &  Ohio  guaranteeing  many  millions 
of  the  new  securities  issued  by  the  C,  H.  &  D. 

It  is  difficult  to  determine  just  what  actuated  the  Baltimore  &  Ohio 
management  in  taking  over  the  C,  H.  &  D.  Their  original  expecta- 
tions had  failed  before  the  preliminary  negotiations  were  completed. 
The  Pere  Marquette  was  not  even  inquired  into,  despite  its  recent 
release  from  receivership  and  the  fact  that  the  C,  H.  &  D.  was  then 
carrying  Pere  Marquette  common  as  an  asset  of  $13,750,000. 

Operations  of  the  C,  H.  &  D.  during  the  five  years  of  Baltimore  & 
Ohio  control  to  June  30,  1914,  resulted  in  deficits  aggregating  over 
$7,450,000.  Included  in  this  is  $1,100,991.56  of  direct  losses  on  ac- 
count of  flood  damage  in  the  spring  of  1913.  Failure  to  negotiate 
C,  H.  &  D.  first  and  refunding  bonds  necessitated  loans  by  the  Balti- 
more &  Ohio,  and  by  June  30,  1914,  the  latter  had  advanced  $22,- 
276,877.52  for  construction,  deficits,  maturing  equipment  obligations, 
flood  expenditures,  and  the  payment  at  maturity  on  July  1,  1913,  of 
$11,557,000  purchase  money  collateral  trust  gold  notes,  with  six 
months'  interest  thereon. 

Not  until  after  the  facts  had  been  disclosed  in  the  course  of  Th^ 
Five  Per  Cent  Case^  suprOj  did  the  Baltimore  &  Ohio's  annual  reports 
to  its  stockholders  contain  anything  which  would  inform  even  the 
careful  student  that  its  C,  H.  &  D.  advances  to  July  2,  1913,  had 
amounted  to  $19,289,405.  If  that  simi  be  reduced  by  the  estimated 
value  of  the  nonsystem  securities  pledged  thereunder  the  net  ad- 
vances, of  which  the  greater  part  represented  loss,  would  be  $15,- 
900,000.  This  latter  amount  exceeds  by  more  than  $5,500,000  the  net 
corporate  income  of  the  Baltimore  &  Ohio,  after  payment  of  divi- 
dends, for  the  four  years  to  June  30, 1913.  It  is  more  than  one-third 
of  the  amount  paid  in  dividends  during  those  four  years.  The  rate 
of  dividend  on  Baltimore  &  Ohio  common  in  1915  and  1916  was  5 
per  cent  as  against  the  6  per  cent  previously  paid. 

The  C,  H.  &  D.  again  passed  into  receivers'  hands  on  July  2, 1914. 
The  deficit  in  the  year  ended  June  30, 1915,  was  $3,093,185.58,  allow- 
ing for  a  full  accrual  of  interest  as  theretofore.  In  September, 
1915,  the  Cincinnati,  Indianapolis  &  Western,  owning  the  lines  west 
of  Hamilton,  was  foreclosed  and  sold,  and  C,  H.  &  D.  operation 
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of  the  same  ceased  after  November  30.    For  the  year  ended  Jmie  30, 
1916,  the  deficit  was  $1,356,654.47. 

A  reorganization  plan  was  declared  operative  on  April  7,  1916. 
Under  it  a  new  company  will  take  over  about  368  miles,  comprising 
the  lines  from  Cincinnati  to  Toledo  and  from  Dayton  to  Ironton 
Junction,  with  some  smaller  branches.  The  Baltimore  &  Ohio  is 
redeeming  the  C,  H.  &  D.  general  mortgage  bonds  at  70  plus,  and 
is  to  issue  a  new  4  per  cent  bond  for  cash  requirements  and  refunding. 
After  deducting  collateral  of  an  estimated  value  of  $3,368,000  from 
its  actual  and  prospective  outlay  there  will  be  left  $35,892,323  as  its 
approximate  net  ultimate  investment  in  the  C,  H.  &  D.,  not  allow- 
ing for  $3,274,000  interest  for  three  years  to  June  30,  1916.  In  the 
fiscal  year  ended  on  that  date  the  Baltimore  &  Ohio  wrote  off  against 
surplus   $10,892,323,   thus   reducing   its   book   investment   in   the 

C,  H.  4&  D.  to  $25,000,000. 

SCOPE  AND  DATA. 

We  proceed  to  show  within  the  limits  of  the  record  how  the  various 
schemes  were  conceived  and  carried  through;  who  the  responsible 
parties  were  and  ^hat  their  profits;  why  the  earlier  receiverships 
failed  to  rehabilitate  the  roads;  and  how  radical  reorganization  ulti- 
mately became  necessary. 

It  will  assist  an  understanding  of  the  affairs  of  these  two  rail- 
roads to  bear  in  mind  certain  landmarks  in  their  histories  since  the 
organization  of  the  first  Pere  Marquette  in  1899,  and  of  the  C.,.  H.  & 

D.  in  1895.    These  may  be  tabulated  chronologically  as  follows: 


Date. 


Fere  Marquette. 


Cincbmati,  Hamilton  &  Dayton. 


ImM    6^1805 


Hot.    1,18W 


Sept.  90, 1902 
Dec  »,1902 
May  19,1904 
July     7,1904 


July  SI,  1904 
Auc  16,1904 


Mar.     1,1906 

Mar.     7,1905 
Sept.   9,1906 

Get.   20,1906 


,  to  oonaoUdate  the  Flint  &  Pere 
»«.Mnette  R.  R.  Co.,  the  Detroit,  Grand 
Rapids  A  Western  R.  R.  Co.,  and  the 
A  West  Midiigan  Ry.  Co.,  under 
Crapo-Thayer  control  and  management, 
asoiJan.  1,1900. 

Prinoe  stock  syndicate  formed 

Prlnoe  syndicate  control  began 

Prinoe  sold  to  C.,  H.  dt  !>.,  at  $125  per  share, 
110,000  shares  Pere  Marquette  commrai 
stock. 

TwoC,  H.  &  D.  nominees  elected  directors 

Leased  totheC.^.  &D., all  Pere  Marquette 
treasury  stock.  88,2221  shares  becoming 
the  property  or  the  lessee. 

Board  of  directors  reorganised  with 
C,  H.  A  D.  nominees  controlling. 


Organised,  by  oonsoHdatlon  of  the  Cincin- 
nati, Hamilton  A  Dayton  R.  R.  Co.,  the 
dndnnatl,  Dayton  A  Chicago  R.  R.  Co., 
and  the  Cincinnati,  Dayton  A  Ironton 
R.  R.  Co.,  under  Shoemaker-Woodford 
control  and  management,  as  of  July  1, 1805. 


C,  H.  A  D.  common  stodk  syndicate  formed. 
C.  HAD.  common  stock  syndicate  control 
began. 

Zimmerman-Holllns  control  of  C,  H.  &  D. 
syndicate  began,  and  plan  formulated  to 
retire  C,  H.  £  D.  6  per  cent  preferred  stock. 

Leased  the  Pere  Marquette,  and  thtfeby  be- 
came owner  of  33,222^  snares  Pere  Mar- 
quette treasury  stock,  which,  with  shares 
previously  purchased,  established  actual 
voting  control. 

Took  control  of  Pere  Marquette  board.' 

Zimmerman-Hollins  stock  holdines  sold  to  J. 
P.  Morgan  A  Co.,  the  latter  actuig  as  agent 
forthe£rieR.R.Co. 

Erie  R.  R.  Co.  formally  purdiased  74,050 
shares  of  C,  H.  A  D.  stock  and  Erie  nomi- 
nees made  oflioers  and  directors. 
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Dmte. 


Pere  Marquette. 


Clndmiatl,  Hamilton  &  Dayton. 


Oct.  25,1905 
Nov.  »,1905 
Dec    2,1905 


Brie  nomiiieeB  made  ofBoen  and  direotora. 


Dec. 
Dec 


4,1906 
4,1905 


GeoreB  W.  Perkins,  representing  Morgan 
Pere  Marquette  first  reoeivership  oegan — 


Aug.  12,1907 

Dec.  11,1907 
Dec  14,1907 
Apr.  30,1908 
June  26,1908 

July     1,1909 

Aug.  10,1900 
Aug.  18^1909 
Nov.  6,1900 
¥9h.  27,10U 


I^b.  27-28, 

1911. 
Mar.  2,1911 
Apr.  6,1912 
Oct.  21,1912 


July    2,1914 


Erie  purobaae  of  C,  H.  &  D.  stodc  rescinded. 
Agreement  between  Krie  and  Morgan  &  Co., 
whereby  latter  purchases  the  C.,  H.  4e  D. 
stodc  from  the  former. 
&  Co^elected  to  directorate. 
I  C.  H.  A  D.  first  receivership  begltti;  never 
tonnally  terminated. 


Consolidation  agreement   between   Pere 
Marquette  ana  Pere  Marquette  of  Indi- 
ana.   Board  reorganised  with  Morgan  & 
Co.  nominees  as  directors. 
Consolidation  agreement  made  efltetive  by 

filing. 
Pere  Marquette  reorganized;  receivership 

tenninaced. 

Harmon-Crapo  vbitration  award,  one  feature  being  that  the  lease  of  Pere  Marquette 
by  C,  H.  &  D.  was  canceled  as  of  Dec  4, 1906. 

Negotiations  opened  between  Morgan  4e  Co. 
and  Baltimore  &  Ohio  R.  R.  Co.,  looking 
to  the  purchase  by  latter  ol  Morgan  &  CclB 
holdings  in  C,  H.  A  D. 
Formal  agreements,  including  the  ''pur- 
chase contract,"  were  enteredlnto  whereby 
the  flnanoee  of  the  C,  H.  &  D.  were  read- 
justed and  oontrfd  tidcen  over  by  Baltimore 
AOhic 
Baltimore  A  Ohio  stockholders  ^proved 

purchase  of  C,  H.  A  D.  controL 
Baltimore  A  Ohio  management  eetablished 
with  election  of  its  nominees  as  directors. 
Board  reorganised  with  Baltimore  A  Ohio 

nominees  as  directors. 

Morgan  A  Co.  agreed  topurdiase  at  823  per  share  the  110,0008hares  of  Pere  Marquette  stock 
held  by  the  C,  H.  A  D.  Mors^  A  Co.-Baltimore  A  Ohio  "  purchase  contract "  of  July  1, 
1909, 8upplemented|inaking  the  minimnm  price  to  be  paid  oy  the  Baltimore  A  Ohio  for 
Morgan  A  Co.'s  C,  H.  A  D.  stock  the  equivalent  of  wlm  Morgan  A  Co.  were  to  pay  the 
C,  H.  ^^  D.  fdr  the  tatter's  Pere  Marquette  stock. 

I^Baltimore  A  Ohio  nominees  resign  from 
directorate;  Morgan  &  Co.  in  control. 

Second  leoefvership  began 

Morgan  A  Co.-Baltimore  A  Ohio  "purchasecontraofof  July  1. 1909.  again  supplemented 

so  as  to  make  thepreviously  agreed  minimnm  price  to  be  paid  by  the  Baltimore  A  Ohio 

for  the  C.,  H.  A  D.  stock  the  maTlmum  price  as  well. 
I  Second  receivership  began. 


r 


The  original  accounts  and  records  of  the  construction  and  opera- 
tions of  the  various  roads  which  from  time  to  time  have  become 
part  of  these  two  systems  are  not  in  existence  in  complete  f orm,  but 
the  record  herein  has  been  made  up  from  such  sources  wherever 
available.  The  lack  of  such  accounts  and  records  has  been  overcome, 
where  possible,  by  using  reports  made  under  oath  by  the  officials  of 
the  constituent  lines  to  federal  and  state  authorities,  and  the  record 
has  been  further  supplemented  by  data  contained  in  annual  reports 
to  stockholders. 

Throughout  this  report  exception  is  taken  to  the  transactions  of 
the  carriers  only  when  the  record  unqualifiedly  justifies  the  excep- 
tion. Any  element  of  doubt,  whether  because  of  the  lack  of  author- 
itative data,  or  because  such  data  are  not  entirely  clear,  has  been  re- 
solved in  favor  of  the  carrier. 

Appendix  1  is  a  map  of  the  Pere  Marquette  and  C,  H.  &  D.  show- 
ing the  components  of  the  two  roads  and  the  connecting  routes  of  the 
Chicago,  Cincinnati  &  Louisville  Railroad,  the  Erie  Railroad,  the 
Baltimore  &  Ohio  gfystem,  and  other  lines  considered  in  this  report. 
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Appendix  2  is  an  abridged  corporate  history  chart  of  the  Pere  Mar- 
quette system ;  Appendix  3  is  a  similar  chart  of  the  C,  H.  &  D.  sys- 
tem. Appendix  4  is  a  comparative  statement  of  the  property  and 
finances  of  the  Pere  Marquette  yearly  for  the  period  190(X-1914; 
a  like  statement  covering  the  C,  H.  &  D.  for  the  years  1896-1914  is 
found  in  Appendix  5. 

This  report  will  treat  first  of  the  Pere  Marquette,  separately  and 
completely ;  then  of  the  C,  H.  &  D.  in  like  manner.  Because  of  the 
intercorporate  relation  which  existed  between  the  two  roads  in  1904 
and  1905  there  is  some  necessary  overlapping  in  the  two  portions  of 
the  report  The  subtitles  under  which  the  facts  of  record  are  pre- 
sented are  as  follows: 

PEBE   HABQUETTE. 

Ptft. 

L  Location  and  traffic 10 

n.  Early  history,  to  January  1, 1900 12 

IIL  Organization  of  1900 20 

IV.  CSianges  in  control,  1900  and  thereafter 24 

1.  Crapo-Thayer  control,  1900 24 

2.  Prince  syndicate  control,  1903 24 

8.  C,  H.  &  D.  syndicate,  and  Zimmerman-Hollins  control,  1904-  28 

4.  Morgan  control,  from  1905 28 

V.  Crapo-Thayer  management,  1900-1902 32 

VI.  Prince  syndicate  management,  1903-1904 84 

VII.  Zimmerman-Hollins  management,  1904-1905 48 

VIII.  Morgan  management,  from  1906 55 

IX.  Financial  results,  1900-1914 . 61 

X.  Physical  condition,  1900-1915 63 

CINCINNATI,   HAMILTON  A  DAYTON. 

I.  C,  H.  &  D.  B.  B.,  1846-1896 70 

II.  C,  H.  &  D.  Ry.,  1895-1904 78 

III.  C,  H.  &  D.  common-stock  syndicate,  1904 - ^_        90 

1.  Organization  and  membership 91 

2.  Reorganization  of  C,  H.  &  D.  board  and  management  in  syn- 

dicate interest 101 

3.  C,  H.  &  D.  syndicate  pledges  fulfilled 102 

IV.  Zimmennan-Hollins  control,  1904-1906 113 

1.  Acquisition  of  control  through  retirement  of  6  per  cent  pre- 

ferred' stock    113 

2.  Five  per  cent  preferred  stock  syndicate 118 

8.  Collateral  trust  note  syndicate 124 

4.  Premature  retirement  of  noninterest-bearing  notes 127 

6.  Retirement  of  4  per  cent  preferred  stock 128 

6.  Prince's  claims  for  additional  conmiissions 130 

7.  Michigan  Securities  Ck>mpany 131 

8.  Guaranty  of  Pere  Marquette  bonds  by  O.,  H.  &  D.  and  syndi- 

cates dealing  therein 138 

0.  Lease  of  the  Pere  Marquette  by  the  C,  H.  &  D 14J 

10.  Purchase  of  Toledo  Railway  &  Terminal  Ck>mpany  stocks..  142 
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IV.  Zimmennaii-HoUins  control,  19(Hr-1905— ContiniiecL  Pag^ 

11.  Attempted  development  of  Detroit,  Toledo  &  Ironton,  at  the 

expense  of  the  C,  H.  &  D 147 

a.  Ashland  &  Ironton  Bridge  Ck)mpany  transactions 148 

b.  Great  Central  Dock  Company  transactions 151 

c.  D.,  T.  &  I.-0.,  H.  &  D.  trackage  arrangements 163 

d.  Diversion  of  traffic  to  D.,  T.  &  I 164 

e.  D.,  T.  &  I.  expansion  project  in  general 154 

12.  Falsification  of  accounts  during  Zimmerman-HoUins  control-  155 

13.  Wind-up  of  affairs  of  C,  H.  &  D.  conmion-stock  syndicate —  156 
V.  Purchase  of  C,  H.  &  D.  control  by  the  Brie,  and  rescission  thereof, 

1905 169 

VI.  Morgan  control  of  C,  H.  &  D.,  1905-1909 178 

1.  Efforts  to  rehabilitate  the  C,  H.  &  D.  and  Pere  Marquette..      173 

a.  Rescission  of  C,  H.  &  D.  contracts 174 

b.  Appointment  of  receivers,  December  4, 1905 175 

a  Rescission   of  purchase  of  Chicago,   Cincinnati   & 

Louisville 175 

d.  Rescission  of  Pere  Marquette  lease,  leading  to  Har- 

mon-Crapo  arbitration 178 

2.  Issuance  of  purchase  money  collateral  trust  notes 180 

VII.  The  receiver's  administration,  1905-1909 181 

VIII.  Purchase  of  control  by  Baltimore  &  Ohio,  and  readjustment  of  C,  H. 

&  D.  finances,  1909 185 

IX.  Period  of  control  by  Baltimore  &  Ohio,  from  1009 198 

1.  Sale  by  C,  H.  &  D.  of  Pere  Marquette  stock 200 

2.  Modification  of  C,  H.  &  D  stock  purchase  contract 201 

3.  Operating  losses  in  1911  and  1912 202 

4.  Further  modification  of  C,  H.  &  D.  stock  purchase  contracts.  202 

6.  Flood  damages  in  1913 208 

6.  Cash  advances  by  Baltimore  &  Ohio 203 

X.  C,  H.  &  D.  second  receivership,  1914 206 

XI.  Reorganization  plans  for  C,  H.  &  D.,  1916 207 

XII.  Baltimore  &  Ohio  position  summarized 210 

XIII.  Physical  condition  of  C,  H.  &  D.,  1904-1916 212 

SUMMABY  ANi>  CONCLUSIONS 217 

PERE    MARQUEflTE. 
I.  LOCATION  AND  TRAFFIC. 

The  Pere  Marquette  system  as  a  part  of  the  railroad  map  is  not 
easily  described  in  words.  It  has  an  east  and  west  line  from  Chicago, 
111.,  through  Detroit,  Mich.,  and  thence  over  its  Canadian  lines  to  the 
Niagara  frontier;  a  north  and  south  line  between  Chicago  and  Bay 
View,  Mich.,  serving  the  east-side  Lake  Michigan  points  and  the  sum- 
mer resort  territory  in  the  northwestern  section  of  the  lower  peninsula 
of  Michigan.  Another  through  line  runs  from  Ludington,  Mich.,  in 
a  general  south  and  easterly  direction  through  Saginaw,  Mich.,  to 
Port  Huron  and  Detroit,  Mich.,  and  to  Toledo,  Ohio.  At  Port 
Huron  and  Detroit  connections  are  made  with  the  Canadian  lines, 
permitting  through  service  east  to  the  Niagara  frontier.    Much  of 
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its  exceptionally  large  branch-line  mileage  is  colloquially  described 
as  serving  the  "  web  district,''  the  western  central  part  of  the  southern 
peninsula  of  Michigan ;  another  extensive  branch-line  operation  is  in 
the  so-called  ^  thumb  district "  north  of  Detroit.  By  ferry  service 
out  of  Ladington  across  Lake  Michigan  the  west-side  ports  of  Mil- 
waukee and  Manitowoc,  Wis.,  are  reached,  giving  connections  with 
the  northwest 

The  road  is,  more  than  anything  else,  a  local  Michigan  road.  It 
serves  with  its  owned  lines  a  very  large  part  of  the  population  of  the 
southern  peninsula  of  that  state.  The  branch  lines  operate  through 
sparsely  settled  sections,  producing  a  relatively  light  traffic.  In  this 
Mlchi^oi  service  it  meets  the  competition  of  the  Michigan  Central, 
the  Grand  Bapids  &  Indiana,  and  the  Ann  Arbor,  as  north  and  south 
lines,  and  the  Michigan  Central  and  the  Grand  Trunk  Western  as 
east  and  west  lines.  Save  the  Ann  Arbor,  these  competitors  have 
system  affiliations,  which  militate  against  the  Pere  Marquette  in 
securing  through  business. 

In  years  past  the  Pere  Marquette's  big  tonnage  was  in  forest 
products  originating  on  its  line.  This  has  greatly  decreased  and 
now  forms  only  a  small  part  of  the  whole.  The  main  traffic  to-day 
is  in  coal,  originating  off  its  line.  The  strictly  local  tonnage  is  very 
largely  short  haul  and,  to  a  considerable  extent,  seasonal 

In  the  opinion  of  the  present  management  the  future  of  the  road 
most  lie  in  its  tonnage  of  manufactured  and  agricultural  products, 
but  more  in  the  manufactured,  and  especially  in  its  through  business. 
It  is  believed  that  there  is  great  opportunity  to  increase  this  business, 
and  the  road's  facilities  are  such  that  it  can  easily  care  for  a  large 
increase  in  traffic  with  small  increase  in  operating  expenses. 

But  in  this  connection  it  must  be  remembered  that  the  Pere 
Marquette  is  not  in  an  enviable  position  as  to  its  western  and  eastern 
terminL  To  reach  Chicago  40  miles  of  trackage  rights  over  com- 
pditive  lines  are  used  from  Porter,  Ind.,  to  its  owned  freight  yard 
in  Chicago,  some  15  miles  out.  The  ferry  service  to  Milwaukee  and 
Manitowoc  operates  tiie  year  round,  but  in  each  city  the  terminals 
are  in  whole  or  in  part  leased  from  lines  competing  with  it  for 
through  business  via  the  Chicago  gateway.  The  rentals  paid  in 
reaching  or  using  these  western  termini  are  admittedly  high,  and 
in  its  operations  there  the  Pere  Marquette  suffers  the  disadvantage 
of  exceptionally  high  switching  absorptions. 

On  the  east  the  Pere  Marquette  reaches  the  Niagara  frontier, 
terminating  at  Black  Bock,  N.  Y.,  but  not  at  Buffalo  proper.  Here 
again  the  route  involves  the  exercise  of  trackage  rights  over  the  line 
of  a  competitor,  the  Michigan  Centra],  the  distance  of  that  opera- 
tion being  183  miles  from  St.  Thomas,  Ontario,  east.    For  the  Pere 
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Marquette,  that  mileage  is  practically  a  bridge,  and  no  more,  as  its 
contracts  prohibit  its  engaging  in  local  business  on  the  Michigan 
Central.  Furthermore,  it  does  no  less-than-carload  business  in  Buf- 
falo, and  on  all  carload  business  to  and  from  that  city  it  must  absorb 
terminal  switching  charges  of  its  connections.  Despite  tiiese  condi- 
tions, and  the  further  fact  that  it  conducts  no  passenger  service  east 
of  St.  Thomas,  the  Per^  Marquette  management  is  of  record  as  saying 
that  the  contract  with  the  Michigan  Central  is  an  asset  to  the  Pere 
Marquette. 

From  Chicago  to  the  Niagara  frontier  the  Pere  Marquette  forms 
the  "long  line,"  exceeding  by  some  60  miles  the  shorter  routes  of 
the  Michigan  Central  and  the  Wabash.  Its  greatest  through  traffic 
east  and  west  moves  via  Milwaukee  and  Manitowoc,  and  this  is  con- 
sidered by  the  management  to  be  the  life  of  that  portion  of  the  road. 
But  at  those  points,  and  especially  at  Milwaukee,  the  Pere  Marquette 
has  operated  for  years  under  contracts  for  terminal  arrangements 
which  are  burdensome.  One  reason  for  this  is  undoubtedly  the 
fact  that  the  road  from  which  the  Pere  Marquette  secured  its  Mil- 
waukee facilities  was  a  competitor  via  the  Chicago  gateway,  and 
demanded  as  rental  60  per  cent  of  what  its  own  revenue  would  have 
been  had  it  handled  the  traffic  via  Chicago. 

These  various  difficulties  attending  the  operation  of  the  routes 
through  Chicago  and  Milwaukee  to  the  east  are  somewhat  offset, 
though  by  no  means  counterbalanced,  by  the  fact  that  the  Pere  Mar- 
quette's route  frcnn  Manitowoc  through  Ludington  to  the  Buffalo 
district  makes  the  short  line  from  the  northwest  to  the  east  and 
avoids  the  congestion  of  the  Chicago  gateway.  But  although  this 
route  has  been  open  since  1897  it  does  not  get  the  traffic  which  its 
management  feels  it  should.  As  to  this  it  must  be  remembered  that 
the  Pere  Marquette  leases  its  terminal  facilities  in  Manitowoc  from 
connecting  roads  which  also  operate  through  Chicago,  and  which, 
should  they  deliver  eastbound  traffic  to  the  Pere  Marquette  at  Mani- 
towoc, would  necessarily  short  haul  themselves. 

At  its  other  principal  points  the  Pere  Marquette  is  in  a  more 
favorable  situation  as  to  terminals,  either  owning  them  solely  or 
jointly  or  leasing  under  long  term  contracts  which  seem  satisfactory 
to  the  management. 

n.  EABLY   HI8T0BT,  TO  JANUABY   1,   1900. 

To  ascertain,  if  possible,  what  real  value  tiiere  was  in  the  prop- 
erties consolidated  into  the  Pere  Marquette  as  of  January  1,  1900, 
an  analysis  has  been  made  of  their  financial  history.  The  three 
constituent  companies  which  ceased  operations  December  31,  1899, 
were  the  Flint  &  Pere  Marquette  Railroad  Company,  the  Detroit, 
Grand  Bapids  &  Western  Bailroad  Company,  and  the  Chicago  & 
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West  Michigan  Railway  Company.  As  of  their  closing  business  day, 
the  balance  ^eets  of  tiiese  three  roads  consolidated  into  one  joint 
balance  sheet  are  shown  below : 

FUni  d  Pere  Marquette  Railroad  Company,  Detroit,  Cfrand  Rapids  d  Weeiem 
RaUroad  Company,  and  Chicago  d  West  MioMgan  RMway  Compam/y  oon- 
eoUdated  general  balance  sheet,  December  SI,  1899. 

ASSETS. 

In^estmentB : 

loTestment  in  road  and  equipment |48, 068, 054. 06 

Sinking   funds 22,180.40 

Miscellaneous  physical  property 58,084.  12 

Inyestment  in  affiliated  companies 1,670,714.71 

Otlier  inrestments 100.00 

Total  investments $49,815,088.88 

Current  assets: 

Gash 402, 876. 88 

Special  deposits 3,860.00 

Loans  and  bills  receivable 158, 048. 79 

Traffic  and  car  service  balance  receivable..  11, 130. 27 
Net  balance   receivable  from  agents  and 

conductors 267, 861. 68 

Miscellaneous  accounts  receivable 891,891.16 

Material  and  supplies 206,082.06 

Interest  and  dividends  receivable 8, 437. 50 

Total  current  assets 1, 587. 147. 24 

Deferred  assets: 

Working  fund  advances 1 48, 202. 91 

Unadjusted  debits: 

Bents  and  insurance  premium  paid  in  ad- 
vance   60. 72 

Other  unadjusted  debits 407,791.74 

Securities  issued  or  assumed,  unpledged —        (785, 058. 12) 

Total  unadjusted  debits 407,852.46 

Total 51, 808, 285. 09 

UABnjmBS. 

Stock: 

Capital  stock 22,846,241.88 

Long  term  debt: 

Funded  debt  unmatured 24,482,168.18 

Current  liabilities: 

Loans  and  bills  payable 100, 000. 00 

Traffic  and  car  service  balance  payable 187, 480. 87 

Audited  accounts  and  wages  payable 979, 818. 06 

Miscellaneous  accounts  payable 14, 651. 54 

Interest  matured  unpaid. 685, 648. 85 

Dividends  matured  unpaid 1,208.00 

Unmatured  interest  accrued 223, 077. 89 

Total  current  llablliUes 2, 141, 870. 2:1 
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Unadjusted  credits: 

Tax  liability $197, 585. 63 

Other  unadjusted  credits 17,657.09 


Total  unadjusted  credits $215, 242.  72 

Corporate  surplus: 

Sinking  fund  reserves 13,000.00 

Profit  and  loss— balance 2,110,212.15 


Total  corporate  surplus 2, 123,  212. 15 


Total 1 51, 808, 235. 09 

The  total  capital  stock  issues  of  these  three  constituents  and 
their  components,  from  the  records  now  available,  aggregated 
$43,617,618.69.  In  accounting  for  the  proceeds  of  those  capital  stock 
issues  it  is  necessary  to  account  twice  for  $582,760  because  of  the  fol- 
lowing circumstances :  The  Chicago  &  West  Michigan  Railway  Com- 
pany reissued  to  the  amount  of  $582,760  stocks  which  it  had  acquired 
through  an  investment  of  its  predecessor,  the  Chicago  &  West  Michi- 
gan Railroad  Company,  in  the  stocks  of  roads  afterwards  consoli- 
dated with  the  latter  to  form  the  Chicago  &  West  Michigan  Rail- 
way Company.  Previous  to  that  consolidation  the  Chicago  &  West 
Michigan  Railroad  Company  had  purchased  and  carried  as  an  in- 
vestment certain  stocks  of  the  Grand  Haven  and  the  Grand  Rapids, 
Newaygo  &  Lake  Shore  railroad  companies.  Under  the  plan  of  con- 
solidation the  new  company's  stock  was  issued  in  exchange  for  that 
of  the  constituents,  and  thus  the  Chicago  &  West  Michigan  Railway 
Company  by  this  exchange  became  the  owner  of  part  of  its  own  stock. 
This  was  placed  in  its  treasury  and  subsequently  reissued. 

Thus  the  total  proceeds  to  be  accounted  for  are  $44,200,373.69, 
made  up  from  the  records  now  available,  as  follows: 

Cash $13,  761, 284. 51 

Ck)n8tructlon  or  property 772, 615. 44 

Exchanged  for : 

Bond  and  other  interest 3,613.104.38 

BiUs   payable 68. 649.  40 

Accounts   payable ^-  102, 983. 24 

Stock  of  predecessor  companies  for  which  no  records  are 

available  to  show  proceeds 122, 900. 00 


Total  consideration 18, 441,  536. 97 

Bonus,  discount,  commissions,  etc 12, 308, 321. 72 

Donations:  Stock  issued  against  previous  donations 84,690.00 

Exchanged  for  stock  of  predecessor  companies 13, 415, 825. 00 


Total 44, 200, 373. 69 

On  December  31,  1899,  there  was  outstanding  only  $22,846,241.88 
of  the  original  issues,  which  aggregated  $43,617,613.69.  The  diflfer- 
enoe  is  accounted  for  thus: 
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Thtfe  waa  lost  to  the  holders  thereof  tn  foreclosures,  reorganizatloiis,  and 
other  changes  in  the  varlons  companies  the  following: 

In  the  Detroit,'  Grand  Rapids  &  Western  group :  Par  rmiue. 

Detroit,  T4inslng  &  Lake  Michigan $1, 680, 000. 00 

D^roit,  Lansing  &  Nortiiem — . 1,826,000.00 

Saginaw  &  Western 4, 600. 00 

Saginaw  Valley  &  St  Louis 2^4, 804. 01 

Saginaw  &  Grand  Rapids 20, 700. 00 

Grand  Rapids,  Lansing  &  Detroit 28, 000. 00 

In  the  Chicago  &  West  Michigan  group: 

Chicago  &  Michigan  Lake  Shore 1 1, 618, 107. 81 

Grand  Rapids,  Newago  &  Lake  Shore 866, 700. 00 

Grand  Haven 400, 000. 00 


Total 6, 104, 071. 81 

There  was  exchanged  for  stocks  of  successor  companies 13, 415, 825. 00 

There  was  canceled  by  the  Detroit,  Grand  Rapids  &  Western 
Railroad  Company  when  it  acquired  title  to  the  property  of  the 
Saginaw  &  Grand  Rapids  Railroad  Company  its  stock  hold- 
ings in  the  latter  to  the  value  of 86,976.00 

There  was  canceled  by  the  Chicago  &  West  Michigan  Railway 
Company  when  It  acquired  title  to  the  physical  property  of 
the  White  River  Railroad  Company  its  stock  holdings  in  the 

latter  to  the  value  of 124,600.00 

There  was  paid  by  the  Flint  &  Pere  Marquette  Railroad  Com- 
pany for  the  physical  property  of  the  Port  Huron  &  North- 
western Railway  Company,  free  of  encumbrances,  $2,300,000. 
The  records  now  available  do  not  disclose  what  distribution 
thereof  was  made  by  the  vendor  corporation  to  the  holders 
t»f  its  bonds,  outstanding  to  the  amount  of  $1,806,000,  or  to  the 
holders  of  its  outstanding  stock  to  the  amount  of 1, 090, 000. 00 


Total 20, 771, 371. 81 

In  taking  np  next  the  analysis  of  the  funded  debt  issues  of  the 
Pere  Marquette's  constituents  and  their  components  to  December  31, 
1899,  it  should  be  first  pointed  out  that  in  the  foregoing  capital  stock 
analysis  there  have  already  been  accounted  for  the  proceeds  of 
$15,940^05.50  of  such  funded  debt,  being  that  which  had  been  sub- 
ordinated at  one  time  or  another  to  capital  stock.  According  to  the 
joint  balance  sheet  above  the  funded  debt  of  the  three  constituent 
carriers  outstanding  at  the  cessation  of  business  on  December  31, 
1899,  was  $24,482,168.18.  The  Flint  &  Pere  Marquette  had  issued 
the  following  funded  securities,  which  were  not  carried  as  liabilities 
on  its  bookB: 

Pere  Marquette  Transportation  Ck)mpany  bonds $200, 000 

Morley  A  Potter  bonds 120, 000 

The  former  company  was  organized  in  the  interest  of  the  Flint  & 
Pere  Marquette  to  construct  and  operate  ^  car  ferry  No.  15  " ;  the 
litter  issue  was  an  ordinary  car  trust     On  December  31,  1899, 
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$140,000  of  Pere  Marquette  Transportation  Company  bonds  and 
$105,000  of  Morley  &  Potter  bonds  were  outstanding.  Both  these 
bond  issues  were  then  assumed  by  the  Pere  Marquette,  although  the 
latter  was  not  written  up  until  some  time  after  the  reorganization 
and  at  a  date  when  it  had  been  reduced  by  installment  pajnnents  to 
$66,000.  Furthermore,  the  Chicago  &  West  Michigan  had  issued 
and  outstanding  on  December  31,  1899,  coupon  scrip  to  the  amount 
of  $663,622.50.  This  was  included  in  the  joint  balance  sheet  as  of 
that  date  as  ^^  interest  matured  unpaid,"  but  has  been  treated  as 
funded  debt.  Therefore,  the  actual  amount  outstanding  on  December 
31,  1899,  was  $25,390,790.63. 

On  the  part  of  all  the  system  lines  the  gross  funded  debt  issues 
to  the  close  of  1899  amounted  to  $56,182,666.10.  There  remain,  there- 
fore,  $40,242,160.60  of  the  funded  debt  issues  over  and  above  the 
$15,940,505.50,  the  proceeds  of  which  have  already  been  accounted 
for  in  the  capital  stock  analysis.  The  return  to  the  issuing  roads  for 
these  $40,242,160.60  was  as  below : 

Cash $25, 746, 254.  58 

Ck>nstractioii  or  property 2, 367, 201. 22 

Exchanged  for: 

Bond  and  other  Interest 1,408,521.19 

Bills  payable 299, 000. 00 

Receivers*  certificates 109, 212. 50 

BiisceUaneous  fractional  certificates  and  scrip 15,050.54 

Total  consideration 80, 035, 240. 03 

Discount,  commissions,  and  expenses 1, 455, 945. 57 

Exchanged  for  bonds  of  predecessor  companies 8, 597, 000. 00 

Exchanged  for  purchase  of  stock  of  predecessor  companies,  the 

proceeds  from  which  arcr  accounted  for  in  stock  analysis 153, 975. 00 

Total 40, 242, 100. 60 

The  retirement  of  funded  securities  other  than  $8,597,000  by  ex- 
changed bonds  amounted  to  $6,005,369.97.  No  records  are  available 
to  show  disposition  of  $249,000,  leaving  the  balance  of  $25,390,790.63 
outstanding  December  31,  1899. 

Thus  it  appears  that  as  a  result  of  all  their  issues  of  capital  se- 
curities which  have  been  located  the  roads  forming  the  Pere  Mar- 
quette had  obtained  up  to  December  31,  1899,  proceeds  aggregating 
the  following: 

Cash $39, 507, 539. 09 

Construction  or  property 3, 139, 816.  SO 

Exchanged  for: 

Bond  and  other  interest 5,111,625.57 

Bms  payable 367, 649. 40 

Accounts   payable 102, 983. 24 

Beceivers'   certificates 109, 212. 50 
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Bxchanged  for — Oontlniiad. 

Stock  of  predecessor  oompanieB  for  which  no  records  are 

available  to  show  proceeds 

Miscellaneous  fractional  certificates  and  scrip 


$122, 900. 00 
15, 050. 54 


Total    consideration 48, 476, 777. 00 

Bonos,  discount,  commissions,  etc 18,764,207.29 

Donations:  Stock  issued  against  previous  donations 84,690.00 

Exchange  of  securities  of  carriers'  own  issue 22,166,800.00 


Total 84, 442,  584. 29 

It  is  practically  impossible  in  the  older  accounts  and  records  to 
ascertain  exactly  how  the  cash  realized  from  the  various  security 
issues  was  expended.  For  that  matter  the  task  is  almost  equally  im- 
possible in  the  accounts  and  records  of  comparatively  recent  years. 
But  manifestly  the  retirement  of  $6,005,369.97  up  to  December  31, 
1899,  must  have  been  accomplished  by  the  use  of  the  proceeds  of  the 
later  issues.  The  financial  experiences  of  these  earlier  roads  would 
make  retirement  by  any  other  means  highly  improbable,  if  not  im- 
possible. Of  significance  also  in  that  connection  is  the  fact  that  of 
fifty-six  millions  of  funded  debt  issued,  and  on  the  cash  sales  of 
which  the  average  discount  was  less  than  10  per  cent,  almost  sixteen 
millions  were  subordinated  in  reorganizations  and  surrendered  for 
capital  stock. 

The  tiiree  constituents  on  December  31,  1899,  carried  in  accounts 
covering  investment  in  road  and  equipment  $48,068,054.06.  There 
are  no  accounts  or  records  available  permitting  any  analysis  what- 
ever of  some  $18,403,978.49  of  this.  Most  of  this  sum  was  charged  in 
the  earlier  years,  and  covered  original  construction.  More  or  less 
complete  accounts  and  records  exist  as  to  the  remainder  of  $29,664,- 
075.57.  An  analysis  of  whatever  such  accounts  and  records  are  avail- 
able, accepting  all  entries  at  their  face  value  in  the  absence  of  sup- 
porting documents,  indicates  an  inflation  in  the  charge  to  cost  of  road 
and  equipment  of  $5,253,240.11.    This  is  made  up  as  follows: 


Charges. 


Credits. 


DiKoont  tod  txpeoses  on  securities— less  premiums. 
Ad^Btmoots  of  account,  incident  to  reorganizations. 

Block  bofias,net 

Operating  expenses 

Depot  and  o^or  reDtals 

latrat 

fapises  iDddePt  tq  donations 

DepreeiatJoQ  of  road 

MiseeOiDeoiisltema.. 

CcostnictSoii  diaifod  elsewhere 

Property  aoqoiraa,  not  written  op 

Frpot  coostnicting  aubaidiftry  road 

vpsratiug  IDOOOBO.  •••••'•••••■•••••«••...•*•••«••.•. 
beoma  Ihnn  Jmraatmeots 


$1,224,477.69 

2,899,804.48 

8,566,494.44 

65,554.90 

96,624.74 

2,022.22 

8n.92 

897.51 

40.00 


11,101,328.29 


Land  gnot  aoeoont.  oat.. 


1,878.80 

C60,780.10 

41,342.59 

28,667.41 

62,779.98 

191,065.97 

7,867.76 

207,863.91 


Toty 7,845.298.90 

NetinqMiDperchaivaa 


Total 7,846,993.90 


2,592,068.79 
5, 253, 240.  U 

7,845, 993w  90 
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Passing  now  from  the  capital  accounts  to  those  covering  opera- 
tions, it  appears  that,  as  shown  on  the  joint  balance  sheet  of  Decem- 
ber 81,  1899,  set  out  above,  there  was  on  that  date  a  book  surplus  of 
$2,123,212.15  in  the  accounts  of  the  Flint  &  Pere  Marquette,  the 
Detroit,  Grand  Rapids  &  Western,  and  the  Chicago  &  West  Michigan. 
In  this  connection  there  is  next  presented  a  consolidation  of  the  in- 
come and  profit  and  loss  accounts  of  each  road  which  eventually  be- 
come a  part  of  the  Pere  Marquette  January  1,  1900,  and  for  which 
the  necessary  data  are  available.  There  is  good  ground  to  believe 
that  such  roads  as  appear  in  the  corporate  history  chart.  Appendix 
2,  whose  operations  are  not  accounted  for  in  this  next  table,  never  in 
fact  conducted  any  operations;  certain  it  is  that  if  they  did,  such 
operations  were  not  very  extensive  or  very  long  continued. 

Income  account: 

Railway  operating  revenues $134, 164, 947. 86 

Railway  operating  expenses 91, 481, 816. 67 

Net  revenue  from  railway  operations 42, 683, 130. 69 

Railway  tax  accruals 8, 050,  560. 83 


Railway  operating  income 89, 632. 570. 86 

Nonoperating  income 781, 905. 08 


Gross  income ; 40, 414, 475. 44 

Deductions  from  gross  income 86, 035, 625. 49 


Net  income 4, 878. 849. 95 

Net  income  Flint  &  Pere  Marquette  Ry.  Co.,  1857- 
1871,  for  which  no  details  are  available 92, 854. 91 


Total  carried  to  profit  and  loss 4,471.704.86 


Profit  and  loss: 
Credits- 
Balance  transferred  from  income $4, 471, 704. 86 

Donations 177, 889. 18 

Miscellaneous  credits 2,262,145.21 


Total  credits 6, 911, 289. 25 

Debits— 

Divid^ds 9,074.399.50 

Surplus  appropriated  for  investment  in 
physical  property 160,876.66 

Surplus  applied  to  sinking  and  other  re- 
serve  funds - 7,800.00 

Miscellaneous  appropriations  of  sur- 
plus           65, 000. 00 

Loss  on  retired  road  and  eQuipm^t 67, 243. 45 

Debt  discount  extinguished  through 
surplus 2, 579. 496. 95 

MisceUaneous  debits -    1,296,700.91 


Total  debits 18,251,017.47 


Balance  to  debit  of  profit  and  loss 6, 339, 778. 22 
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The  dividends  disbursed  as  shown  above,  $9,074,399.50,  are  re- 
ported in  detail  in  Appendix  6. 

The  ahnost  invariable  end  of  the  many  unsuccessful  operations 
indicated  by  the  preceding  table  was  receivership  and  reorganiza- 
tion. As  a  result  thereof  the  accrued  deficit  of  the  old  company  was 
usually  in  fact  or  in  effect  capitalized  in  the  securities  of  its  succes- 
sor, the  latter  thereby  being  enabled  to  begin  busine^  with  a  clear 
balance  sheet.  This  practice  of  capitalizing  the  deficit  is  the  ex- 
planation of  the  difference  between  the  final  result  reached  in  the 
ccmsolidated  income  and  profit  and  loss  statement  above,  an  aggre- 
gate loss  to  December  31,  1899,  and  the  showing  of  $2,123,212.15 
surplus  on  the  joint  balance  sheet  of  the  three  constituents  as  of  that 
date.  Not  infrequently  in  those  reorganizations  first  and  second 
mortgage  bonds  were  subordinated  to  preferred  and  common  stock, 
and  in  some  instances  the  common  stock  was  wiped  out  of  existence 
to  make  room  for  a  new  common  to  take  up  old  preferred.  The  re- 
sults of  such  exchanges  of  securities  are  indicated  in  the  foregoing 
recital  of  the  return  to  these  corporations  for  their  various  bond  and 
stock  issues. 

It  wiU  accomplish  nothing  to  attempt  to  ascertain  from  the  various 
preceding  tables  exactly  what  these  many  companies  up  to  Decem- 
ber 31,  1899,  had  expended  in  the  construction  and  equipment  of 
their  properties.  But  along  that  line  the  following  deductions  may 
be  made  as  indicating  the  limit  of  their  possibilities  in  that  direction. 

Their  security  issues  produced  in  cash  and  property,  over  and 
above  the  proceeds  used  for  retirement  of  funded  debt,  the  amount 
of  $36,641,985.78.  Their  financial  experience  was  such  as  to  neg- 
ative the  suggestion  that  capital  assets  were  extensively  paid  for  out 
of  current  income,  if,  indeed,  it  does  not  warrant  the  conclusion  that 
the  converse  was  true  and  that  current  obligations  were  paid  for  out 
of  the  proceeds  of  funded  debt.  It  has  already  been  shown  that  this 
was  accomplished  in  effect  by  the  capitalization  of  bond  interest,  bills 
payable,  and  open  accounts. 

It  seems  entirely  in  accordance  with  the  facts  before  us  to  say 
that,  were  complete  accounts  and  records  available  for  all  these 
older  roads,  showing  the  details  of  all  the  original  construction, 
wherein  stock  bonuses  are  most  common,  it  would  be  found  that 
the  actual  investment  in  their  properties  up  to  December  31,  1899, 
never  exceeded  $35,000,000.  Their  book  value  as  of  that  date  was 
$48,068,054.06. 

The  financial  history  of  the  Pere  Marquette's  predecessors  may 
be  sununarized  by  the  statement  that  those  roads  were  uniformly 
poor,  except  in  the  decade  1880-1890  and  for  a  few  years 
thereafter.     In  those  particular  years  southern  Michigan  was  in 
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its  prime  as  a  lumber-producing  territory.  That  the  Pere  Mar- 
quette's predecessors  were  primarily  lumber  roads,  and  some 
probably  of  the  class  known  as  'Hap  lines"  to-day,  is  certain  as 
to  some  and  fairly  to  be  deduced  from  record,  especially  as  to 
tonnage  statistics  and  financial  experience,  of  more.  A  study  of 
the  tonnage  statistics  shows  that  when  the  lumber  production  was 
at  its  height  forest  products  comprised  60  to  75  per  cent  of  the 
aggregate  traffic  of  these  early  roads.  Even  as  late  as  1900,  the 
first  entire  calendar  year  of  operation  by  the  new  Pere  Marquette, 
these  commodities  furnished  30  per  cent  of  the  road's  tonnage, 
and  five-sixths  of  that  originated  on  the  line.  By  1914  that  class  of 
tonnage  had  not  only  decreased  20  per  cent  in  the  absolute,  compared 
with  1900,  but  relatively  it  furnished  only  12  per  cent  of  the  com- 
pany's total  traffic,  and  the  major  portion  originated  with  foreign 
roada 

The  prosperity  of  the  predecessor  roads  was  not  sufficiently  solid 
to  continue  dividends  in  the  panic  years  beginning  with  1893.  Dur- 
ing those  years  the  Detroit,  Lansing  &  Northern  and  the  Chicago 
West  Michigan  accrued  deficits,  while  the  Flint  &  Pere  Marquette 
barely  earned  expenses  and  fixed  charges.  The  Detroit,  Lansing  & 
Northern  went  into  receiver's  hands,  and  was  reorganized  in  1896  as 
the  Detroit,  Orand  Rapids  &  Western. 

m.  OBGA^IZATION   OP    1900. 

The  original  Pere  Marquette  Railroad  Company  was  formed 
under  Michigan  laws  on  November  1,  1899,  in  contemplation  of 
the  consolidation  of  the  properties  of  the  Flint  &  Pere  Marquette 
Railroad  Company,  the  Detroit,  Grand  Rapids  &  Western  Railroad 
Company,  and  the  Chicago  &  West  Michigan  Railway  Company. 
The  mileage  of  these  three  roads  was  as  follows : 

MUefl. 

Flint  &  Pere  Marquette 689. 71 

Detroit,  Grand  Rapids  &  Western 380.00 

Chicago  &  West  Michigan 581. 11 

Total 1, 650. 82 

Of  this  the  only  portion  outside  of  southern  Michigan  was  a 
short  branch  of  the  Chicago  &  West  Michigan  in  the  state  of 
Indiana.  This  branch  is  now  operated  as  a  ^' proprietary "  line, 
although  it  has  been  conveyed  to  and  is  a  book  asset  of  the  Pere 
Marquette.  These  three  constituent  roads  did  not  meet  in  direct 
competition  at  any  point,  and  such  competition  by  two  of  them 
existed  at  only  a  very  few  places.  Nor  could  it  be  said  that  they, 
or  any  two  of  them,  were  in  ** cross-country  competition"  to  any 
ccmsiderable  extent 
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The  organization  of  the  Pere  Marquette  had  been  preceded  by 
extended  negotiations  between  the  parties  controlling  the  three 
constituent  roads,  and  on  May  20,  1899,  there  had  been  addressed  to 
their  stockholders  by  a  committee  composed  of  members  of  their 
directorates  what  was  termed  ''  a  plan  for  the  union  and  readjust- 
ment of  the  capitalization  of  the  aboye-mentioned  companies."  This 
was  the  foundation  of  an  agreement  of  the  same  date  between  the 
committee,  trust  companies  named  therein  as  depositaries  for  the 
stock  of  the  roads,  and  such  stockholders  as  should  deposit  their 
stock  under  the  agreement.  The  committee  which  handled  this  re- 
organization remained  intact  throughout,  and  was  composed  of 
William  W.  Crapo,  Mark  T.  Cox,  John  M.  Oraham,  Charles  M. 
Heald,  Charles  Merriam,  Oliver  W.  Mink,  Thomas  F.  Ryan,  and 
Nathaniel  Thayer. 

Apparently  New  England  and  New  York  capital  and  capitalists 
dominated  the  aflFairs  of  the  constituent  carriers,  planned  and  con- 
summated the  reorganization  and  consolidation,  and  directed  the 
affairs  of  the  new  Pere  Marquette  during  its  first  three  years  of 
operation. 

More  than  95  per  cent  of  the  stock  of  the  constituent  companies 
was  deposited  with  the  committee  under  the  plan  and  agreement 
in  assent  thereto.  Each  of  the  three  constituent  roads  con- 
veyed ail  its  railroad  property  to  the  new  Pere  Marquette  in  De- 
cember, 1899,  and  in  return  the  Pere  Marquette  assumed  their  funded 
and  other  debts  and  obligations,  and  issued  to  each  certain  of  the 
new  Pere  Marquette  capital  stocks,  in  accordance  with  the  plan  and 
contracts  made  supplementary  thereto.  These  issues  were  as  fol- 
lows: 


To- 


FMDt  A  P«*  Marquette 

Detroit,  Onnd  R«plds  &  Western 
CbteaCoAWeftMlehlgan 

Total 


ConnnoQ 

stock,  par 

value. 


14,663,234 
2,839,064 
8,407,712 


16,600,000 


Preferred 

stock,  par 

value. 


17,488,030 

4,611,070 

None. 


12,000,000 


At  that  time  the  outstanding  stocks  of  the  constituent  roads,  in- 
cluding treasury  fractional  shares  amounting  to  $258.12,  were: 


Road. 


nint4tPeralCarqa«tt« 

Detroit,  Graad  Baplds  A  Western 
Cklesgo  A  Wirt  Hfchisan 

ToM 


Conunoo 

stock,  par 

value. 


88,208,200 
2,610,000 
7,612,800 


18,821,000 


Preferred 

stook,  par 

value. 


80,842,000 

8,183,600 

None. 


9,126,600 
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The  new  capital  stock  did  not  pass  directly  to  the  predecessor 
corporations.  It  all  went,  under  the  contracts  supplementing  the 
reorganization  plan,  to  the  committee  '^  as  full  paid  and  nonassess- 
able stock."  That  committee  on  February  1,  1902,  in  an  agreement 
between  it,  two  of  its  members  as  trustees,  and  the  Pere  Marquette, 
reported  as  follows  regarding  its  disposition  of  the  $28,000,000  of 
stock  which  it  had  received : 


Btatement  by  the  readjustment  committee  to  the  Pere  Marquette  Railroad 
Company  of  the  manner  in  which  that  company^a  capital  stock  has  been  dis- 
posed of. 


Delivered  to  Old  Colony  Trust  Company  for  distribution  among  the  depositors  of 
stock  of  the  Detroit,  Grand  Rapids  &  Western  Railroad  Company,  and  the 
Chici^o  &  West  Michigan  Railway  Company,  pursuant  to  the  above-men- 
tionea  plan  and  agreement 

DeUvered  to  the  State  Trust  Company  for  distribution  am<mg  the  depositors  of 
the  stock  of  the  Flint  &  Pere  Marquette  Railroad  Company,  jfursuant  to  said 
plan  and  agreement 

Duposed  of  in  acquiring  stock  of  the  old  0(xnpanies  not  deposited  under  the  plan, 
providing  for  expenses  of  the  committee  and  otherwise  imdersaid  plan 

Total  disposed  of 

Held  by  William  W.  Crapo  and  Mark  T.  Cox,  trustees,  to  take  up  outstanding 
fto^  of  old  companies 

On  hand  for  delivery  to  William  W .  Crapo  and  Mark  T.  Cox,  as  trustees  pursuant 
to  the  agreement  of  this  date  between  said  trustees,  the  committee,  and  the 
Pere  Marquette  Railroad  Company 

Total 


Preferred 
stock. 


$3,820,200 

0,888,200 
850,000 


10,508,400 
3,800 


10,612,200 
1,487,800 


12,000,000 


Commom 
stock. 


19,908,700 

4,108,500 
20,000 


14,127,200 
88,850 


14,105,550 
1,834,450 


10,000,000 


In  the  same  agreement  it  was  provided  that  the  stock  remaining 
on  hand  with  the  committee,  $1,834,450  of  common  and  $1,487,800 
of  preferred,  should  be  delivered  to  Messrs.  Crapo  and  Cox,  as  trus- 
tees for  the  Pere  Marquette.  This  was  done  under  that  provision  of 
the  reorganization  plan  whereby  the  committee  could  "place  in 
trust  any  part  of  the  new  securities  to  be  issued  *  *  *  as  they 
may  deem  judicious  ♦  ♦  ♦  for  the  uses  *  *  *  of  the  new 
company."  The  agreement  also  constituted  a  ratification  by  the 
Pere  Marquette  of  the  disposition  of  its  stock  by  the  committee,  and 
released  the  committee  from  all  liability  as  such. 

To  summarize  these  capital  stock  transactions,  as  of  January  1, 
1900,  it  appears  that  of  the  Pere  Marquette's  $28,000,000  of  new  capi- 
tal stock,  the  amount  of  $24,307,750,  including  $1,461,250  of  bonus, 
went  to  take  up  stocks  of  the  predecessor  roads  aggregating  $22,- 
846,500;  an  additional  $370,000  covered  reorganization  expenses,  of 
which  no  record  exists  beyond  the  report  of  the  readjustment  com- 
mittee that  it  was  disposed  of  in  acquiring  stock  of  the  old  com- 
panies not  deposited  under  the  plan,  providing  for  the  expenses  of 
the  committee,  and  otherwise  under  the  said  plan,  and  $3,322,250  was 
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left  in  the  hands  of  trustees  for  the  company.  But  all  of  this 
928,000,000  was  immediately  charged  up  as  "cost  of  road"  at  the 
time  of  the  reorganization  and  consolidation. 

The  new  company  at  the  same  time  assumed  the  funded  debt  of 
its  constituents  as  follows : 

H<rily,  Wayne  &  Monroe  8  per  cent  firsts $1, 000, 000. 00 

Flint  &  Pere  Marquette  6  per  cent  firsts 4, 000, 000. 00 

FUnt  &  Fere  Marquette  5  per  cent  consoHdated 2, 000, 000. 00 

FUnt  &  Pere  Marquette  5  per  cent  P.  H.  division..  8,  S25, 000. 00 

Flint  &  Pere  Marquette  5  per  cent  Toledo  division.  400, 000. 00 

Ionia  &  Lansing  5  per  cent  firsts  ^ 1, 000. 00 

Detroit,  Grand  Rapids  &  Western  4  per  cent  con- 
solidated   5, 379, 168. 13 

Chicago  &  West  Micliigan  5  per  cent  bonds 5, 758, 000. 00 

Chicago  &  North  Michigan  5  per  cent  bonds 1, 667, 000. 00 

Grand  Rapids,  Newago  &  Lake  Shore  7  per  cent 

bonds  * 19. 000. 00 

Michigan  Equipment  Ck).  6  per  cent  bonds  * 205, 000. 00 

Western  Equipment  Co.  6  per  cent  bonds 128, 000. 00 

Total 24, 482, 168. 13 

Along  therewith  it  also  assumed  $663,622.50  coupon  scrip  of  the 
CSiicago  A  West  Michigan,  and  the  $140,000  of  6  per  cent  "  car  ferry 
No.  15  "  bonds  of  the  Pere  Marquette  Transportation  Company,  and 
$105,000  Morley  &  Potter  "  series  B  cars  "  bonds,  already  mentioned. 
The  total  funded  liabilities  assumed  January  1,  1900,  thus  aggre- 
gated $25,890,790.63. 

The  new  Pere  Marquette  at  its  inception  also  acquired  minor  in- 
vestments and  current  and  deferred  assets  of  the  constituents,  and 
therewith  assumed  their  cuirent  and  deferred  liabilities.  These  were 
as  follows : 


Road. 


UabfUtiw. 


fUat  A  Fir*  lUrqtietto 

BtML  Orand  Rapldfl  &  Wentem 
Cliici«oAW«itMfc)ilKSii 

Totil 


SI,  061, 446.57 
(J77,W7.56 
612,639.97 


1923,209193 
374,680l03 
414, 24a  92 


2,352,024.10 


1,712, 13a  88 


The  new  corporation,  in  opening  up  its  books  on  January  1, 1900, 
wrote  up  as  its  capital  asset,  '^  cost  of  road  and  equipment,''  the  sum 
of  $52,645,897.41,  being  its  capital  stock  issues  and  the  funded  debt 
aasumed,  less  the  excess  of  the  predecessors'  other  assets  acquired 
orer  other  liabilities  assumed.  Taking  into  consideration  subse- 
quent adjustments  of  those  current  accounts,  resulting  in  additional 


>  Portions  of  orlglnftl  iBsoea. 
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net  assets  of  $287,612.94,  the  ultimate  charge  to  cost  of  road  and 
equipment,  in  the  reorganization  of  January  1, 1900,  was  as  below : 

Pere  Marquette  capital  stock  issued $28. 000, 000. 00 

Predecessors'  funded  debt  assumed 25, 285, 790. 63 


53,285,790.63 
Less  predecessors'  oth^  assets  and  liabilities,  net.         927, 506. 16 

Adjusted  total  as  of  Jan.  1,  1900 52. 358. 284. 47 

The  property  thus  written  up  consisted  of  the  above-described 
railroads,  aggregating  1,650.82  miles  in  length,  and  their  equip- 
ment, all  of  which  on  their  accounts  stood  at  a  cost  of  only 
$48,068,054.06,  and  this  latter  total  being  subject  to  exceptions,  as 
heretofore  stated. 

IV.  CHANGES  IN  CONTROL,   1900  AND  THSBKAVTEB. 

1.  CrapO'Thayer  control^  1900, — ^The  Pere  Marquette's  first  per- 
manent board  of  directors,  organized  in  December,  1899,  was  com- 
posed of  the  following: 

Representing  Flint  &  Pere  Marquette  interests :  Stanford  T.  Crapo, 
W.  W.  Crapo,  Oliver  W.  Mink,  John  M.  Graham,  Thomas  F.  Ryan, 
Frederick  H.  Prince. 

Representing  Detroit,  Orand  Rapids  &  Western  and  Chicago  & 
West  Michigan  interest^:  Charles  W.  Heald,  Charles  Merriam,  Na- 
thaniel Thayer,  Mark  T.  Cox,  H.  H.  Hunnewell. 

This  board  continued  until  December  29,  1902,  except  that  H.  H. 
Hunnewell  was  succeeded  by  Walter  Hunnewell  on  May  2,  1900. 
W.  W.  Crapo  was  elected  its  chairman  and  Charles  M.  Heald  presi- 
dent of  the  new  Pere  Marquette,  and  both  continued  as  such  until 
the  change  in  management  on  December  29, 1902. 

2.  Prince  syndicate  control^  190S. — ^This  change  was  the  result 
of  the  operations  of  a  syndicate  headed  by  Frederick  H.  Prince, 
of  Boston,  one  of  said  directors.  It  was  formed  under  a  certain 
'^Pere  Marquette  Railroad  Company  share  sjrndicate  agreement,'' 
dated  September  29,  1902.  This  provided  not  only  for  buying  and 
syndicating  certain  of  the  common  stock  but  also  for  holding  it  in  a 
voting  trust  for  five  years,  the  syndicate  managers  being  the  voting 
trustees.  Before  the  syndicate  took  definite  shape  the  dominating 
interests  had,  under  date  of  September  5,  1902,  secured  options  for 
purchase  of  Pere  Marquette  common  stock  from  Nathaniel  Thayer, 
another  Pere  Marquette  director,  and  from  others,  and  had  arranged 
for  certain  expansions  of  the  road,  particularly  into  Canada.  These 
options  first  covered  a  maximum  of  60,000  shares,  with  rights  to 
50,000  more.  Subsequently,  on  September  27,  1902,  they  were  in- 
creased to  cover  a  maximum  of  85,000  shares,  with  rights  on  the  other 
16,000,  all  at  a  price  of  $86  per  share. 

44  I.  C.  (J 


P£R£   MABQUETTE  B.  B.  CO.  AND  0.|  H.  A  D.  BY.   CO. 


25 


This  Pere  Marquette  syndicate  seemingly  included  two  groups, 
an  eastern  group  from  New  England,  New  York,  and  Philadelphia, 
and  a  St.  Louis  group.  The  syndicate  agreement  was  subscribed 
as  follows: 


Nim«8  of  subflcriben. 

Pere  Mar- 
quette 

oommon 
shares. 

Names  of  subscriben. 

Pere  Mar- 
quette 

shares. 

Eaatarn  froop  (toUl,  74,600  sharet): 
Newniaii  Erb 

6,000 

6,000 

6,000 

600 

6,000 
2,000 

20,000 
6,000 
1,000 

20,000 

4,600 

600 

600 
800 

800 
800 
200 

400 
260 
600 

St.  Louis  group  (total,  12,000  shares)— 
Continued: 
Marr  F.  Sranlan 

B.  F.  YoikVuin  » 

600 

Thomas  F.  Rian 

1  hilip  C.  Scanlan 

250 

i).  B.  Flint.-' 

Thomas  H.  West » 

760 

ProrideDt  Life  A  Trust  Co.  (Phila- 

R.  8.  Brooklnsst 

760 

delphia.  Pa.) a 

W.  K.  BlxbyJ 

760 

B.  P  Ch*n*T  * 

I.W.Morton» 

600 

F.  H.  Prince  A  Co 

B.  R.  OrfthATTI  ». . 

600 

Mark  T.  Cox 

Henry C.  Haarsticki 

300 

B.  8mnip«rfl4l4 

Edwards  Whitalrer  1 

300 

F.  H.  Prince 

Robert  McK.  Jones  1 

300 

Fredericlc  Ayer 

Daniel  Catlln  1 

600 

Charim  F.  AVer 

Irwin  Z.  Smith 

400 

bt.  Louis  group  (total,  ISLOOO  shares): 
Edward  Maliinckrodt  1 

A. C.  Stewart! 

600 

John  T^.  Wnlftnd  ». . 

730 

John  F.  Sheoley  * 

Thomas  H.  McKlttrlck » 

500 

M.C.  Wetroore 

N.A.  McMlilaiii.....' ""V.".'.' 

260 

Joeenh  LathroD 

H.  P.  Taussig 

500 

Wm.  R.  0»jy  C  - , 

T^  M.  Rumiwy  *...... 

160 

A.  0.  Edwards  dE  Sons. 

CharlesF.  Bates 

300 

flMrffeO.  C^rpentarTT - T 

TotaL 

A.  C.  Church 

86,600 

>  Was  then  a  director  or  officer  of  the  St.  Louis  Union  Trust  Co.,  of  St.  Louis,  Mo. 
*  Was  then  a  director  of  the  Old  Colony  Trust  Co.,  of  Boston,  Mass. 

The  actual  participation  was  somewhat  different.  According  to 
the  record  of  the  Old  Colony  Trust  Company,  of  Boston,  the  deposi- 
tary, subscriptions  were  paid  in  covering  only  73,115^  shares,  as  fol- 
lows: 

SMbicriptiofis  under  terms  of  Pere  Marquette  Railroad  Company  syndicate  agree- 
ment dated  September  29,  1902,  and  payments  on  account  of  same. 


Sobaerlptkii  receipt  issued 
in  name  0^ 


PrvTidant  Life  A  Trust  Co., 

rhflartriphia,  Pa 

B.  F.  Toilnm 

F.  H.  Prtnoe  A  Ce , 

F.  H.  Prtnoe  A  Ca  (a/c  F. 


Ajersuhr.) 
^  H.  Prface  A  Co.  (a/6  C.  F. 


Ajer.  suhr.) , 

f.  H.  PriDoe  Si  Co.  (a/b  B.  P. 


Cheney,  subr.). . 
F.  H.  Prince  &  Co.  (a/c  D.  B. 

Flint,  sobr.) 

Newman  Erb.......... 

X.  Summerfield . 


Sharsi. 


Street,  Wvkes  A  Co 

Mathamel  Thayer 

MaAT.Cox 

ThoDat  F.  Ryan 

8t  Loola  Union  Trust  (^. 

(BtLooiigroqp) 

'.H.PrlBOO*Co 

iTSSff*^ 

J.  I.  OVBtEB - 

OiwiW  B.  Btcbardi 


Totel^ 
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6,000 

3,000 
23,217) 

4,600 

600 

2,008 

600 
6,000 
1,000 
1,000 
6,000 
6,000 
6,000 

12,000 
398 


n>iiH 


Amount  of 
subscrip* 
tioD  at  m 
per  share. 


$426,000.00 

255,000.00 

1,973,487.60 

882,60a09 

42,688.88 

178,880.00 

42,800.80 
426,000.08 
86,000.80 
86,080.08 
426,000.08 
426,068.00 
426,808.00 

1,820,000.08 
33,838.00 


8,214,817.68 


First 

payment, 

25  per  cent. 


1106, 25a  00 

63, 75a  00 

493,371.88 

95,626.00 

10,626.00 

42,688188 

10,826.00 
188,258.80 
21,260.00 
21,258.00 
106,260.00 
108,268.08 
188,268.00 

266,000.00 
8,467.68 


1,668,701.88 


r^ 


Second 
yment, 
percent. 


8106,260.00 

21,250.00 

493,371.87 

95,625.00 

10,825.00 

63,768.00 

10,825.00 

108,269.00 

21,260.00 

21,250.00 

106,260.00 

108,250.00 


266,000.00 

8,467.60 

21,250.00 

108,250.00 


1,668,701.87 


Third 

pajrment, 

&  per  cent. 


8106, 25a  00 

21, 25a  00 

403,371.88 

96,825.00 

10,825.00 

83, 75a  00 

18,825.00 

108,250.00 

21,250.00 

21,250.00 

106,250.00 

198,260.00 


265,000.00 

8,467.60 

21,260.00 

106,260.00 


1,668,701.88 


Fourth 

payment, 

25  per  cent 


8106, 26a  00 

*66i,'829.'87 

96,625.00 

10,626.00 

42,50a00 


106, 26a  00 

21,250.00 

21,250.00 

106,250.00 

106,368.00 


265,000.00 


106,250.00 
10,626.00 
63, 76a  80 

1,663,701.87 
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It  will  be  ol)seryed  that  after  the  first  payments  there  were  several 
transfers  of  interest  in  the  eastern  group.  A  summary  of  these  ap- 
pears below,  but  whether  or  not  the  actual  beneficial  interest  passed 
is  not  disclosed.  Subsequent  changes  in  the  directorate  would  indi- 
cate that  it  did  not  in  all  cases. 

Pere  Marquette  R.  R,  Co.  syndicate  agreement  of  September  29,  1902. 
Memorandum  of  transfers  of  subscription  receipts. 


Date. 


Dte.  11,1902 
Dec.  26,1902 
Jtn.  7,1903 
Aug.  4,1903 

Do 

De 

Aug.    6,1903 


Transferred  by- 


Thomas  F.  Ryan.. 
B.  F.Yoakum.... 

do 

B.  P.Cheney 

B.  F.  Yoakum 

James  Campbell... 
F.  H.  Prince  &  Co 


Amount 

ofsub- 

scrlpticn. 


$425,000.00 
85,000.00 
85.000.00 
85.000.00 
85,000.00 
85,000.00 
42,500.00 


Transferred  to— 


J.I.  Burke 

B.  P.Cheney 

James  Campbell... 
Charles  A.  Stetson. 
do 


.do. 


George  R.  Ridiards. 


Amount 

ofsub- 

Bcdptioo. 


$426,000.00 
85,000.00 
85.000.00 
85,000.00 
85,000.00 
85,000.00 
42,500.00 


The  St.  Louis  group  also  imderwent  changes  in  composition, 
although  throughout  the  existence  of  the  syndicate,  and  of  the  voting 
trust -which  succeeded  it,  their  12,000  shares  were  handled  en  bloc 
through  the  St.  Louis  Union  Trust  Company.  By  the  time  the 
voting  trust  terminated  the  changes  in  the  St  Louis  group  had 
been  as  follows: 

Shares. 

WiUiam  B.  Guy  had  disposed  of  his  entire 200 

John  F.  Shepley  had  decreased  his  holdings  by 500 

Thomas  H.  Vfest  had  decreased  his  holdings  by 250 

Joha  L.  B«land  had  decreased  his  holdings  by 250 

H.  P.  Taussig  had  decreased  his  holdings  by 100 

Charles  F.  Bates  had  decreased  his  holdings  by 150 

Total  decreases 1, 450 

M.  C.  Wetmore  had  Increased  his  holdings  by 200 

Robert  Abeles  had  acquired 100 

Adolph  H.  Stille  had  acquired 100 

Holbrook,  Blackwelder  R.  B.  Trust  Ck).  had  acquired 260 

J.  H.  Allen  had  acquired 250 

F.  H.  Hamilton  had  acquired 50 

P.  0.  MafBtt  had  acquired - 160 

Franklin  Bank  had  acquired 100 

Morria  Glaser  had  acquired 260 

Total  increases 1, 460 

December  5,  1902,  was  the  last  day  for  payment  under  the  Sep- 
tember options.  As  of  that  date  the  syndicate  managers,  F.  H. 
Prince,  John  F.  Shepley,  and  F.  P.  Pegram,  entered  into  a  "  Pere 
Marquette  share  purchase"  agreement  with  Nathaniel  Thayer, 
Mark  T.  Cox,  and  Thomas  F.  Ryan,  a  committee  representing  hold- 
ers of  stock  who  had  agreed  to  sell  under  the  options  of  September 
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5,  1902,  and  had  deposited  their  shares  with  the  Old  Colony  Trust 
Company. 

Under  the  share  purchase  agreement  the  vendors  required  pay- 
ment to  the  extent  of  25  per  cent  plus  $400,000  on  December  5, 1902, 
and  deferred  payments  of  25  per  cent  each  to  be  made  with  interest, 
on  or  before  the  5th  days  of  the  succeeding  months  of  April,  August, 
and  December,  1903,  save  that  on  the  last  payment  there  should  be 
applied  the  $400,000  deposited  with  the  first  Delivery  of  25  per 
cent  of  the  shares  was  to  be  made  to  the  order  of  the  syndicate  man- 
agers contemporaneously  with  each  of  the  four  payments.  The 
vendors'  committee  also  agreed  to  pay  to  the  order  of  the  syndicate 
managers  a  banker's  commission  of  $1  for  every  share  paid  for  by 
the  syndicate  managers  or  by  any  subscriber  to  the  syndicate  agree- 
ment. Upon  the  order  of  those  managers  the  Old  Colony  Trust 
Company- paid  to  F.  H.  Prince  &  Company  $74,866.86  as  such  com- 
mission in  these  transactions. 

The  agreement  further  provided: 

The  committee  shaU  have  fuU  power  and  authority  to  represent  and  act  tor 
the  depositors  in  all  matters  respecting  or  relating  to  the  said  shares  and  aU 
rights  therein,  and  shall  have  full  power  and  authority  to  agree  to  any 
alterations  or  amendments  in  this  agreement  with  the  consent  of  the  syndicate 
managers,  and  this  agreement  may  he  altered  or  amended  by  the  consent  of 
the  committee  and  the  syndicate  managers  at  any  time.  After  the  5th  of 
December,  1902,  the  committee  shaU  use  their  influence  to  create  such  vacancies 
en  the  board  of  directors  of  the  railroad  company  that  three  new  members  of 
the  said  board  shall  be  nominated  by  the  syndicate  managers. 

The  vendors  represented  by  Thayer,  Cox,  and  Ryan  deposited  for 
sale  73,115^  shares  of  Pere  Marquette  common.  Of  this  amount  over 
52,500  shares  seem  to  have  been  turned  in  by  the  Thayer,  Cox,  Byan, 
and  Hunnewell  interests.  The  Old  Colony  Trust  Company,  as  it  re- 
ceived the  stock,  issued  voting  trust  certificates  therefor  to  the  bene- 
ficiaries under  the  syndicate  agreement.  Such  certificates  finally 
aggregated  90,482  shares,  including  73,115  under  the  syndicate  agree- 
ment, and  17,367  additional  deposited  by  F.  H.  Prince  &  Company 
with  the  permission  of  the  syndicate  managers,  as  full  payment  of 
their  subscription  to  the  syndicate. 

A  reorganization  of  the  board  was  to  be  expected  shortly  after  De- 
cember 6,  1902.  It  came  on  December  29,  1902,  when  there  were 
elected  as  directors  the  following:  Myron  J.  Carpenter,  Wm.  K. 
Bixby,^  Newman  Erb,^  Samuel  R.  Shipley,*  Thomas  F.  Ryan,*  *  F.  H. 
Prince,*  Thomas  H.  West,*  Charles  Merriam,  Nathaniel  Thayer,^ 
Mark  T.  Cox,* «  Walter  Hunnewell.' 

*  Were  members  of,  or  represented  members  of,  tbe  Pere  Marquette  syndicate. 

*  These  four  interests  fnmlibsd  mors  tban  a  majority  of  the  stock  purchased  bj  tbe 
syndicate. 
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Prince  at  the  same  time  became  president,  and  Cox  and  Erb  vice 
presidents,  and  Myron  J.  Carpenter  was  made  vice  president  and 
general  manager.  During  the  next  year  George  H.  Norman  suc- 
ceeded Hunnewell  as  a  director  on  May  6, 1903,  and  when  the  number 
of  directors  was  increased  to  13  Maxwell  Norman  and  Guy  H.  Nor- 
man were  elected  on  October  20, 1908.  The  Normans  were  relatives 
of  Prince. 

The  Prince  syndicate  with  90,482  shares  of  common  did  not  own  a 
majority  control  of  the  Pere  Marquette  stock.  As  shown  already  in 
the  discussion  of  the  company's  organization,  33,222^  shares  of  the 
280,000  issued  remained  in  the  hands  of  trustees  for  the  road.  This, 
though  really  treasury  stock,  was  not  recorded  as  such.  There  is  no 
doubt  that  the  Prince  syndicate  exercised  a  voting  control,  either  of 
itself  or  by  association  with  the  individual  interests  of  its  members, 
and  also  through  the  power,  which  was  exercised,  of  voting  the 
33^22^  shares  of  treasury  stock. 

The  control  by  the  Prince  interests  of  much  more  than  the  syndicate 
holdings  is  indicated  by  the  fact  that  on  July  7, 1904,  Prince  &  Com- 
pany sold  to  the  C,  H.  &  D.  110,000  shares  of  Pere  Marquette  com- 
mon, and  that  this  block  did  not  include  all  of  the  syndicate  holdings. 
The  details  of  this  transaction  appear  later  on. 

3.  (7.,  H.  dk  Z>.  syndicate.^  and  ZimmerrMm-HoUina  control^  1904. — 
When  the  C,  H.  &  D.  purchased  the  110,000  shares  it  did  not  thereby 
acquire  a  majority  interest,  but  the  means  to  such  an  interest  was 
contemplated,  and  in  fact  was  actually  secured  to  it  by  contempora- 
neous transactions.  Later,  on  March  1, 1905,  actual  ownership  of  the 
33,222^  shares  of  Pere  Marquette  treasury  stock  was  acquired,  as  is 
later  recited. 

It  naturally  followed  that  soon  after  July  7,  1904,  C,  H.  &  D. 
representatives  went  on  the  Pere  Marquette  board,  and  C,  H.  &  D. 
nominees  became  its  high  officials.  Then,  after  the  treasury  stock 
became  the  C,  H.  &  D.'s  property,  by  reason  of  its  lease  of  the 
Pere  Marquette  on  March  1,  1905,  the  latter's  board  was  again  re- 
organized, and  the  C,  H.  &  D.  interests,  representing  the  Zimmer- 
man-Hollins  management,  took  full  charge. 

4.  Morgan  con^olj  from  1906. — ^The  next  important  changes  came 
when  the  control  of  the  C,  H.  &  D.,  and  incidentally  of  the  Pere 
Marquette,  passed  to  the  Erie  Railroad  Company.  Representatives 
of  the  Erie  took  charge  of  the  Pere  Marquette  management  on  Octo- 
ber 20,  1905.  Shortly  thereafter  upon  the  rescission  of  the  Erie's 
purchase  of  the  C,  H.  &  D.  from  J.  P.  Morgan  &  Company,  G^rge 
W.  Perkins,  of  the  latter  firm,  on  December  4,  1905,  went  on  the 
Pere  Marquette  board  and  the  Erie  representatives  remained.  It 
appears  that  Perkins  more  than  anyone  else  guided  the  Pere  Mar- 
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quette  through  the  reorganization  following  the  receivership  of 
December  4, 1905. 

In  discussing  the  matter  of  stock  control  after  the  first  receiver- 
ship consideration  must  be  given  to  the  reorganization  which  fol- 
lowed. This  "  reorganization  ^  of  December  11,  1907,  was  on  paper 
only.  The  thing  accomplished  was  release  of  the  Pere  Marquette 
from  receivership  without  either  foreclosure  or  a  downward  adjust- 
ment of  capital  liabilities.  The  means  used  as  a  pretext  was  merely 
the  consolidation  of  the  Pere  Marquette  of  Michigan  with  its  sub- 
sidiary, the  Pere  Marquette  Bailroad  Company  of  Indiana.  This 
subsidiary  will  be  further  considered,  but  note  may  be  taken  here  that 
it  was  only  20  miles  long;  that  its  capital  stock  of  $500,000  was 
owned  by  the  parent  company ;  that  its  bonds  bore  the  guaranty  of 
that  company;  and  that  it  had  been  constructed,  in  eflFect,  by  the 
parent  company  to  piece  out  the  latter's  line  toward  Chicago.  In 
this  consolidation  the  name  '^Pere  Marquette  Railroad  Company" 
was  retained;  capital  stock,  including  first  and  second  preferred  as 
well  as  common,  was  provided  for  to  the  amount  of  $28,500,000, 
equaling  the  authorized  issues  of  the  two  constituents ;  their  funded 
debt  and  other  obligations  were  assumed;  and  last,  but  of  great 
importance,  $5,000,000  of  6  per  cent  five-year  debenture  bonds  were 
authorized  to  take  up  current  indebtedness,  including  receiver's  cer- 
tificates, and  were  oflFered  to  the  stockholders. 

Under  the  consolidation  plan  preferred  shares  of  the  Indiana 
company  were  to  be  exchanged  for  first  preferred  of  the  new  com- 
pany; preferred  of  the  Michigan  company  for  second  preferred  of 
the  new  company;  common  of  both  constituents  for  common  of 
the  new;  aU  on  a  par  for  par  basis.  But  to  induce  subscriptions 
to  the  debentures  the  following  offer  to  stockholders  of  the  Michigan 
company  was  made  as  a  provision  of  the  agreement  of  consolidation : 

▲BnOLB  7. 

The  ■hareboldera  of  the  Michigan  company  shaU  have  also  the  following 
rights  and  privileges:  Every  holder  of  preferred  shares  of  the  Michigan 
<vimp^nj  shall  have  the  right  to  subscribe  for  debentures  of  the  new  com- 
pany, described  in  article  10,  to  an  amount  equal  to  50  per  cent  of  the  par 
ndoe  of  the  preferred  shares  owned  by  him  at  the  date  when  this  agree- 
ment shall  be  filed  with  the  secretary  of  state  of  Michigan,  after  having 
been  approved  by  l^e  stockholders,  such  subscription  and  the  payment  thereof 
to  be  made  at  such  times  and  upon  such  terms  and  conditions  as  the  board 
of  directors  shall  prescribe.  Upon  payment  in  full  of  such  subscription  (less 
sodi  redaction,  if  any,  as  may  be  made  as  hereinafter  provided),  such  pre- 
ferred shareholder  shall  have  the  right  to  exchange  his  said  preferred  shares 
for  first  prefSerred  shares  of  the  new  corporation,  par  for  par,  instead  of 
mrMtmngittg  the  Same  for  second  preferred  shares  as  provided  in  article  6, 
and  upon  payment  of  his  subscription  as  aforesaid  such  preferred  share- 
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holder  shall  have  the  farther  right  to  exchange  for  such  first  preferred 
stock,  par  for  par,  additional  preferred  shares  of  the  Michigan  company, 
acquired  by  him  after  the  said  date,  up  to  an  amount  equal  to  15  per  cent 
of  the  par  value  of  the  said  preferred  shares  owned  l)y  him  at  the  date  of 
filing  this  agreement  as  aforesaid. 

Every  holder  of  common  shares  of  the  Michigan  company  shall  have  the 
right  to  subscribe  for  such  debentures  to  an  amount  equal  to  20  per  cent 
of  the  par  value  of  the  common  shares  owned  by  him  at  such  date  when 
this  agreement  shall  be  filed  as  aforesaid. 

In  case  the  total  amount  of  debentures  subscribed  for  under  this  para- 
graph shall  exceed  $5,000,000  of  debentures,  the  board  of  directors  shall 
be  authorized  ratably  to  reduce  the  said  subscriptions  until  the  total  amount 
thereof  shall  equal  $5,000,000. 

No  plan  of  consolidation  is  before  us  other  than  this.  Further- 
more, the  joint  petition  of  the  Pere  Marquette  and  the  Pere  Marquette 
of  Indiana  addressed  to  the  Michigan  Railroad  Commission  by  F.  W. 
Stevens,  then  general  solicitor  of  both  roads,  who  shortly  thereafter 
became  associated  with  J.  P.  Morgan  &  Company,  in  requesting  the 
approval  by  that  body  of  the  articles  of  consolidation,  specifically 
alleged : 

The  said  articles  prescribe  *  *  *  the  numbers  of  shares  of  capital 
stock  in  the  new  corporation,  the  amount  of  each,  the  manner  of  converting 
the  capital  stock  in  each  of  said  two  corporations  into  such  new  corporation — ^aU 
as  required  by  said  laws — and  such  other  details  as  the  undersigned  com- 
panies deemed  necessary  to  perfect  such  consolidation.  It  appears  by  the 
consolidation  agreement,  the  aggregate  amount  of  capital  stock  issued  and  out- 
standing of  the  two  consolidating  companies  is  $28,500,000,  and  the  authorized 
capital  stock  of  the  new  company  is  to  be  the  same  amount,  $28,500,000,  divided 
into  first  preferred  shares  and  common  shares,  each  of  the  par  amount  of 
$100,  the  relative  amounts  of  stock  of  each  class  to  be  determined  in  accordance 
with  the  provisions  of  articles  6  and  7  of  the  consolidation  agreement.  (ItaUcs 
ours.) 

In  connection  with  that  petition  the  chairman  of  the  Michigan  Rail- 
road Commission  was  also  informed  by  the  same  official  that — 

There  wUl  be  no  increases  of  amount  of  stock  and  interests  of  pubUc  are 
clearly  advanced  as  you  will  find. 

and  again  to  this  effect : 

By  arrangement  with  the  stockholders,  those  who  contribute  to  the  (debenture) 
loan  will  receive  a  somewhat  better  class  of  stock  than  they  now  hold,  ♦  ♦  ♦ 
The  total  capital  stock  is  not  increased. 

The  files  of  the  Michigan  Bailroad  Commission  further  show  that 
that  body,  having  ascertained  that  the  consolidation  proposed  be- 
tween the  Pere  Marquette  Bailroad  Company  and  the  Pere  Mar- 
quette Railroad  Company  of  Indiana  would  "  be  in  accordance  with 
the  constitution  and  laws  "  of  that  state,  approved  the  same  on  De- 
cember 10, 1907. 
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But  despite  these  assurances  by  the  Pere  Marquette  an  increase  in 
ihe  capital  stock  liability  was  then  contemplated,  since  it  appears  from 
the  accounts  covering  the  exchanges  of  stock  that  such  subscribers  re- 
ceived a  stock  bonus  with  their  debentures.  It  will  be  remembered 
that  under  the  lease  of  the  Pere  Marquette  to  the  C,  H.  &  D.,  March  1, 
1905,  the  latter  had  acquired  title  to  33,222^  treasury  sSkares  of 
Pere  Marquette.  These  had  been  returned  to  the  Pere  Marquette 
through  the  so-called  Harmon-Crapo  arbitration  of  the  differences 
between  the  two  roads,  as  related  elsewhere,  and  in  anticipation  of 
their  use  in  reorganization  of  the  Pere  Marquette.  It  was  out  of 
this  treasury  stock  that  these  bonuses  were  paid. 

The  bonus  issues  were  made  on  the  following  basis: 

L  Preferred-stock  holders  subscribed  to  debentures  in  the  amount  of 
H752,120,  being  50  per  cent  of  the  par  of  95,042.50  shares,  and  received  as 
booos  15  per  cent  of  the  latter,  or  14,256.86  shares  of  new  first  preferred 
fltodt 

2.  Common-stock  holders  subscribed  to  debentures  in  the  amount  of  $247,880, 
heiag  20  per  cent  of  the  par  of  12,394  shares,  and  received  as  bonus  20  per  cent 
of  the  latter,  or  2,478.80  shares  of  new  common  stock. 

8L  F.  H.  Prince  &  Company  received  as  bonus  on  account  of  the  reduction 
of  subscriptions  to  the  debentures  395  shares  of  new  common  stock. 

In  connection  with  the  bonus  paid  to  Prince  &  Company,  attention 
is  called  to  the  provision  in  the  agreement  of  consolidation  set  out 
above,  that  in  case  the  debentures  were  oversubscribed  the  board 
of  directors  could  ratably  reduce  the  subscriptions.  Just  why  under 
such  circumstances  Prince  &  Company  should  have  received  this 
$39,500  par  value  of  stock  does  not  appear.  The  Pere  Marquette 
has  no  information  on  the  subject  beyond  the  fact  as  reported  by 
the  shareholders'  protective  committee,  Nathaniel  Thayer,  William 
W.  Crapo,  Mark  T.  Cox,  George  H.  Norman,  and  Francis  B.  Hart. 

The  result  of  these  exchanges  and  bonus  issues,  together  with 
fractional  share  adjustments,  reduced  the  treasury  stock  as  of  Janu- 
ary 1, 1908,  to  this: 

First  preferred,  par $240,000 

Second  preferred,  par 62,020 

Ocuiimon,  par 1,870,770 

Total 2. 172, 790 

Deducting  this  from  the  $28,500,000  of  capital  stock  authorized 
kft  131,637  shares  as  the  minimum  required  for  majority  control. 
The  C.|  H.  &  D.,  with  its  110,000  shares,  did  not  possess  such  a 
majority.  Nor  was  a  majority  thereafter  to  be  obtained  by  voting 
the  remaining  treasury  shares  therewith.  But  as  a  practical  matter 
the  110,000  shares  continued  to  suffice  for  voting  control. 

The  first  board  of  the  reorganized  company,  elected  August  12, 
1907,  was  a  Morgan  board.    No  changes  of  consequence  occurred  in 
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its  make-up  until  November  5,  1909,  when  certain  representatives 
of  the  Baltimore  &  Ohio  Bailroad  Company  were  elected,  following 
the  latter  road's  entrance  into  C,  H.  &  D.  affairs.  But  even  tiien 
the  Morgan  interest  was  the  dominant  one  in  the  Pere  Marquette 
board.  Early  in  1911,  when  the  C,  H.  &  D.'s  110,000  shares  were 
finally  sold  to  J.  P.  Morgan  &  Company,  the  Baltimore  &  Ohio 
directors  resigned. 

A  little  more  than  a  year  later,  on  April  5,  1912,  the  road  again 
went  into  the  hands  of  receivers.  On  March  9,  1914,  there  was  an- 
other extensive  change,  with  more  residents  of  Michigan  on  the  board. 

The  capital  stock  account  of  the  Pere  Marquette  as  of  June  30, 
1914,  was  as  follows : 


In  the  hands  of  the  public. . . 
In  the  company's  treasory.. . 

Total,  first  preferred 

Second  preferred. 

Common 

Stock  liability  for  oonyersion 
Total  issues 


First  pr»> 
ferred. 


110, 921,800.  to 
949,000.00 


11,169,800.00 

1,030,200.00 

16,241,200.00 


28,441,200.09 
58,800.00 


28,690,099.00 


Second  pr»> 

ferred. 


9968,180.00 
62,029.09 


914,870,430.00 
1,870,770.00 


1,939,200.99 


Commco. 


16,241,200.00 


We  turn  now  to  a  consideration  of  the  management  of  the  prop- 
erty by  these  successive  controlling  interests. 

V.    CSAPO-THAYEB   MANAGEMENT,    1900-1902. 

The  interests  which  directed  the  consolidation  of  January  1, 1900, 
continued  in  management  of  the  Pere  Marquette  for  three  years, 
relinquishing  their  control  to  the  Prince  syndicate  on  December  29, 
1902,  only  two  days  before  the  expiration  of  the  fiscal  year.  That 
change  in  control  and  management  was  the  important  event  in  the 
history  of  the  Pere  Marquette  during  those  three  years. 

No  change  occurred  to  affect  the  company's  capital  stock  liability. 
New  funded  securities  were  issued  to  the  amount  of  $5,855,000,  and 
sold  for  cash  with  a  net  discount  of  $374,125.  The  company  assumed 
at  par  value  $1,000,000  of  Saginaw,  Tuscola  &  Huron  Bailroad  Com- 
pany 4  per  cent  bonds,  and  $998,000  of  the  5  per  cent  bonds  of  the 
Marquette  Equipment  Company,  Limited.  Assmnption  of  the  first 
liability  was  incidental  to  the  lease  of  the  Saginaw,  Tuscola  & 
Huron  to  the  Pere  Marquette  February  1, 1900.  The  second  covered 
a  Pere  Marquette  equipment  trust.    Eetirements  in  these  years  were : 

Bonds $1, 037, 065. 70 

Equipment  trust  obligations 481,000.00 

Chicago  &  West  Michigan  scrip 658, 387. 50 

Total 2, 176, 453. 20 
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On  December  31, 1902,  the  liability  for  funded  obligations,  includ- 
ing the  Chicago  &  West  Michigan  coupon  scrip,  was  $31,067,337.43. 

As  against  this  increase  in  liabilities  the  principal  asset  acquired 
was  a  lease  of  the  Saginaw,  Tuscola  &  Huron,  64.38  miles,  from 
Saginaw  to  Bad  Axe,  Mich.  On  October  1, 1900,  the  property  of  the 
Muskegon  Lake  Railroad  Company,  including  its  line  of  1.25  miles, 
was  formally  deeded  to  the  Pere  Marquette,  its  stock  having  been 
acquired  from  the  Chicago  &  West  Michigan  in  the  consolidation  of 
1900.  The  physical  property  of  the  Pere  Marquette  required  and 
received  attention  immediately  after  the  1900  consolidation,  and 
some  betterments  were  made  in  1900  and  1901.  A  heavier  rail  stand- 
ard, 75  pounds,  was  adopted,  and  some  200  miles  of  new  rail 
were  laid  by  the  end  of  1901.  New  equipment,  consisting  of  67  loco- 
motives, 18  passenger  cars,  2,544  freight  cars.  111  company  cars,  and 
2  car  ferries,  aggregated  $3,698,152.43. 

From  the  income  from  operations  during  these  three  years  all 
funded  debt  interest  was  regularly  paid,  and  dividends  on  the  4 
per  cent  preferred  stock  were  paid  at  that  rate,  as  follows : 

In  1900t  on  the  entire  issue  of  $12,000,000,  the  dividends  on  the  treasuiy 
stock,  14,911  shares,  being  transferred  to  "  general  Improvement  fund.** 

In  the  first  six  months  of  1901,  on  the  entire  issue  of  $12,000,000,  the  divi- 
dends on  the  treasury  stock,  14,899  shares,  being  transferred  to  *'  suspense  ac- 
count" 

In  the  remaining  18  months  to  December  31,  1902,  only  on  preferred  stock  in 
the  liands  of  the  public. 

No  dividends  were  paid  on  common  stock  under  this  management. 

The  entire  surplus  of  1900  and  1901,  respectively,  $166,189.56,  and 
$161,628.44,  and  an  even  $200,000  of  that  for  1902,  together  with  the 
dividends  atready  mentioned,  proceeds  of  land  sales,  and  minor 
items,  were  credited  to  a  "  general  improvement  fund."  The  total 
credit  thereto  in  these  years  was  $675,630.87.  Against  this  only 
$420,759.88  had  been  charged  up  to  December  31,  1902,  leaving  a 
balance  of  $254,870.99  when  the  Prince  syndicate  took  the  road.  Ap- 
parently, also,  the  Crapo-Thayer  management  included  in  operating 
expenses  installment  payments  made  on  equipment  trusts,  aggregat- 
ing $832,577.14  in  the  tiiree  years,  and  the  annual  reports  to  stock- 
hdfders  refer  to  other  additions  and  betterments  as  charged  to  op- 
eration. Whether  such  items  and  the  items  charged  into  the  general 
improvement  fund  were  additions  or  betterments  in  fact  is  not  de- 
terminable from  existing  accounts  and  records.  Such  information 
as  is  available  challenges  the  accuracy  of  the  classification  in  many 
instances. 
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Ilie  policies  of  this  administration  appear  Bound  in  the  main. 

The  operating  management  was  a  continuation  of  that  of  the  con- 
stituent roads,  and  the  property  was  well  maintained.  The  surplus 
from  operations,  instead  of  being  applied  toward  dividends  on  com- 
mon stock,  was  set  aside  for  further  general  improvements  and  con- 
servation of  the  property. 

Ti.  PUNCE  SYNDICATE  iiANAanfEirr,  ieos-iao4. 

As  previously  stated,  when  this  syndicate  assumed  control  a  new 
management  was  installed.  This  management  had  a  deSnite  plan 
for  expansion  of  tlie  Pere  Marquette  into  a  through  Chicago-Buffalo 
line.  Indeed  the  syndicating  negotiations  of  the  promoters  had  been 
accompanied  by  other  negotiations  for  lease  of  properties  necessary 
to  consummation  of  that  plan.  Manifestly  debt  expanmon  would 
have  to  precede  property  expansion.  The  new  indebtedness  was  all 
funded,  and  no  change  was  made  in  capital  stock  liability. 

New  fixed  interest-bearing  obligations  put  out  or  assumed  by  the 
J^ince  syndicate  management  during  these  18  months  were  as 
follows : 


r„v^ 

Dbownt. 

an,  000. 00 

si 

g<»,ooo.ot 

ia7.«im.os 

i,(7a,«oo.w 

■|ii 

NiTO. 

Ria-rtiA- 

Nou 

17,;m.bis.vs 

" 

■        ■" 

The  only  funded  debt  retirements  during  this  administration  were 
in  the  form  of  installments  due  on  equipment  trusts. 

The  larger  part  of  this  increase  in  debt  was  the  direct  result  of  the 
acquisition  of  new  mileage  and  the  purchase  of  more  modem  equip- 
ment in  furtherance  «f  the  Prince  expansion  program. 
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The  Pere  Marquette  purchased  outright  several  small  roads.    The 
mileage  thus  added  to  the  system  was  as  follows : 


lUy    6,1903 

Do 

lUy     7.1908 
lUy    6,1903 

Do 

Dm.  21,1908 

May    6,1908 

Do 


South  Haven  &  Eastern 

Milwaukee,  Benton  Harbor  de  Ck>lumbus 

Bentoo  Harbor,  Coloma  &  Paw  Paw  Lake  Train 

Saginaw,  Tusooiade  Huron 

fl^tnll^ 

Harbor  Beach  &  Port  Hope 

Bay  City  Belt  Line 

Grand  Kapids,  Balding  dt  Saginaw 

Total 


33.96 

26.00 
2.74 

66.79 
6.80 
7.80 
6.25 

28.94 


178.37 


The  first  three  were  purchased  from  one  Frederick  M.  Steele,  and 
were  known  collectively  as  the  "  Steele  roads.''  The  Saginaw,  Tus- 
cola &  Huron  was  purchased  from  the  Jesse  Hoyt  estate  and  had 
been  under  lease  to  the  Pere  Marquette,  as  already  said,  since  Feb- 
ruary 1,  1900.  The  Sanilac  and  the  Harbor  Beach  &  Port  Hope 
were  organized  and  constructed  in  the  interest  of  the  Pere  Marquette, 
and  the  last  two  listed  had  come  into  its  control  when  it  acquired  its 
constituents  on  January  1,  1900.  The  Pere  Marquette  mileage  was 
further  augmented  during  this  period  through  affiliation  and  lease 
arrangements  with  these  lines: 

Mileage. 

Huron  &  Western 11.41 

Grand  Rapids,  Kalkaska  &  Sontheastem 40.78 

Lake  Erie  &  Detroit  River 223. 41 

Pere  Marqmette  of  Indiana 20.70 


Total 206. 25 

The  prices  paid  for  the  properties  purchased  is  shown  by  the  table 
following : 


Boftd  and  natan  of  oonaideratioo. 


StMlcroada: 

P.  M .  eoBiolldAtad  4  per  cent  bonds 

CtOk 

(Abort  paid  for  entire  ospitel  ftodc.) 

rhmmiMtflne  Intcirmt,  ntr 

jtDsw,  Tneoolft  A  Htuoo: 

8.,  T.  A  H.  4  per  cent  bonds  aeeomed  Feb.  1. 1900 

8.,  T.  A  H.  OMDital  ftook  a  iharB)  pnrohMedr 

„j|lac:  P.  M.oaflOAdTazioatwroonBtn]Otlan 

HsterBeediA  Port  Hope:  P.  M.  cadi  adTanoee  Ibr  oonstmotion 
B«7  CitT  belt  line: 

P.  M.eMdiadnaioee,paidforinBayCit7belt8took 

P.  M.m£pa7iiMnte  for  other  Bay  City  belt  stock 

P.lf.oa<dtAdTaikoee,other 

GcBtd  RapMs.  Belding  &  Sacinaw: 

O.R.,0.  «8.  SperocntDondsaasamed 

G.RmB.  A  8.  capital  stock  purchased 

Total 
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Amount. 


$500,000.00 

2ao,ooaoo 

0,000.83 

1.000,000.00 

60.00 

50,17s.  87 

77,100.80 

06,500.00 

8,50a00 

25,104.68 

300,000.00 
34,126.00 


3,3n,06&0S 
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The  Steele  roads  were  three  branch  lines  connecting  with  the 
Pere  Marquette  in  southwestern  Michigan.  No  accounts  or  records 
of  these  roads  have  been  located,  and  it  is  impossible  to  say  what 
had  really  been  spent  in  their  construction  and  equipment.  From 
other  sources  it  appears  that  their  operations  began  prior  to  1875  and 
continued  with  varying  results  until  1897,  dividends  of  $3,400  hav- 
ing been  paid  in  1885  and  1886.  After  1897  these  roads  uniformly 
failed  to  earn  operating  expenses,  taxes,  and  interest,  the  yearly 
deficits  in  income  being: 

1898 $13, 166. 93 

1899 14, 638. 30 

1900 8, 541.  24 

1901  _^ 15, 866. 31 

1902 6, 305.  58 

At  the  end  of  1902  the  consolidated  result  of  all  income  and  profit 
and  loss  transactions  since  the  beginning  was  a  deficit  of  $14,900.54. 
The  price  paid  was  for  the  entire  capital  stocks  of  these  roads,  there 
being  no  bonds,  and  figured  $11,676  per  mile.  On  the  basis  of  the  4 
per  cent  bonds  issued  in  part  payment,  the  transaction  meant  a  fixed 
charge  against  the  Pere  Marquette  annually  of  almost  $30,000. 

It  has  already  been  recited  how  the  Saginaw,  Tuscola  &  Huron 
was  leased  by  the  Pere  Marquette  and  its  bonds  assumed  on  February 
1,  1900.  The  supplementary  transaction  of  purchase  during  this 
period  seems  to  have  been  accomplished  by  the  acquisition  of  one 
share  of  its  stock.  From  the  records  available  it  appears  that  its 
construction  and  equipment  cost  was  $1,003,090.83,  although  this  can 
not  be  verified.  Since  1882,  its  first  year  of  operation,  this  road  had 
never  succeeded  in  earning  its  operating  expenses,  taxes,  and  interest 
charges.  When  operation  was  taken  over  by  the  Pere  Marquette 
under  perpetual  lease,  February  1,  1900,  the  accrued  deficit  was 
$718,736.03,  but  the  Pere  Marquette  required  that  it  be  handed  over 
free  from  iJl  floating  debts,  and  this  was  done.  During  the  six  years 
preceding  its  lease  as  a  whole  this  road's  operating  income  contributed 
not  a  cent  to  the  annual  bond  interest  charge  of  $40,000.  At  the  price 
taken  over  its  cost  to  the  Pere  Marquette  was  about  $15,200  per  mile. 
Lack  of  necessary  accounts  and  records  for  the  other  roads  purchased 
makes  an  analysis  of  their  early  history  impossible. 

These  acquisitions  were  effected  by  deeds  of  conveyance  shortly 

after  the  Prince  syndicate  took  hold  of  the  Pere  Marquette,  although 

all  except  the  Steele  roads  had  been  under  Pere  Marquette  control 

and  management  for  some  years  before.    According  to  the  minutes 

of  the  board  meeting  which  authorized  the  conveyances,  on  March  20, 

1903,  '^it  seemed  inadvisable  to  maintain  separately  the  corporate 

existence  of  the  aforesaid  companies."    Further  than  this  the  record 

does  not  go. 
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Passing  now  to  a  consideration  of  the  roads  ^'  affiliated,"  it  appears 
that  for  the  Huron  &  Western,  which  ran  west  from  Bay  City  prin- 
cipally to  serve  a  coal  mine,  the  Pere  Marquette  paid  $106,559.29 
to  the  Grand  Tnmk  Railway  system,  which  seemingly  had  built  it 
at  that  cost.  At  the  same  time  the  stock  came  into  the  possession 
of  the  Pere  Marquette,  and  since  1903  the  road  has  been  operated 
as  a  part  thereof.  At  the  price  paid  this  property  cost  about  .$9,340 
per  mile. 

No  accounts  of  the  Grand  Rapids,  Kalkaska  &  Southeastern  can 
be  found.  This  line  ran  from  Rapid  City,  Mich.,  in  a  generally 
southeastern  direction,  to  Stratford,  Mich.  It  was  built  to  con- 
nect a  timber  tract  of  the  Thayer  Lumber  Company,  located  in 
Missaukee  county,  with  the  Chicago  &  West  Michigan.  This  latter 
road,  by  contract,  agreed  to  oversee  the  construction,  furnish  the 
necessary  rolling  stock,  and  lease  and  operate  the  road  for  10  years 
following  its  completion,  paying  as  rental  $20,000  per  annum  plus 
15  per  cent  of  gross  receipts  except  upon  pine. 

Its  minute  books  show  that  the  Kalkaska  road  was  to  be  con- 
structed by  William  Alden  Smith,  under  a  contract  dated  October 
21, 1897,  by  which  the  constructor  was  to  receive  as  payment  $200,000 
in  bonds  and  $264,000  in  stock,  less  such  as  had  been  subscribed  by 
him.  According  to  the  state  railroad  conmiissioner's  reports  the 
entire  sum  of  $464,000  was  treated  by  that  carrier  as  cost  of  road 
and  equipment 

In  1903,  a  few  years  prior  to  the  expiration  date  of  the  lease,  the 
Pere  Marquette,  through  a  contract  with  Gteorge  A.  Femald  and 
others^  purchased  the  entire  capital  stock  of  the  Kalkaska  road  for 
$107,000,  payable  in  Pere  Marquette  consolidated  4  per  cent  bonds, 
and  assumed  its  $142,000  of  first  mortgage  5  per  cent  bonds  then 
remaining  outstanding.  The  result  was  a  standing  minimum  fixed 
charge  against  the  Pere  Marquette  of  $11,380  annually  for  what  was 
originally  a  tap  line  and  undoubtedly  diminishing  in  value  as  the 
timber  was  being  cut  out.  Speaking  of  this  branch  in  May,  1915, 
the  chief  operating  officer  of  the  Pere  Marquette  said : 

It  Is  bad.  There  are  14  mUes  of  the  track  from  Eastman  Junction  to  the 
cod  at  Stratford  that  is  so  bad  that  we  operate  it  under  caution,  and  I  am 
about  to  ask  the  railroad  commission  for  the  authority  to  take  it  up.  There 
Is  no  business  on  the  branch  to  warrant  our  continuing  in  operation,  and  we 
are  now  going  up  there  twice  a  week  to  bring  out  what  little  business  there  is. 

The  acquisition  of  the  Lake  Erie  &  Detroit  River  Railway  Com- 
pany was  the  result  of  negotiations  between  F.  H.  Prince,  repre- 
senting F.  H.  Prince  &  Company,  and  F,  H.  Walker,  representing 
Walker  Sons,  of  WalkerviUe,  Ontario,  which  seemingly  culminated 
on  August  20,  1902,  and  were  summarized  in  an  exchange  of  letters 
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on  that  day.  Walker  had  offered  this  property  to  the  Crapo-Thayer 
management  for  $6,000,000  as  far  back  as  February,  1902,  but  the 
offer  had  been  declined.  This  arrangement  of  August  20,  1902,  was 
before  the  Prince  syndicate  had  secured  its  written  options  on  Pere 
Marquette  stock  from  Nathaniel  Thayer  and  others  (see  ante^ 
p.  24),  and  after  those  options  had  been  secured  a  more  formal 
contract  was  entered  into  between  F.  H.  Prince  &  Company  and 
Walker  Sons,  dated  September  17, 1902. 

Briefly,  Walker  Sons,  owning  the  entire  capital  stock,  14,000 
shares  of  $1,400,000  par  value,  of  the  Lake  Erie  &  Detroit  River, 
offered  to  sell  the  same  to  F.  H.  Prince  &  Company  at  $205  per 
share,  payable  in  Pere  Marquette  4  per  cent  20-year  collateral  trust 
gold  bonds  at  par  in  an  aggregate  of  $2,870,000,  bearing  interest 
at  3  per  cent  for  the  first  two  and  one-half  years  and  4  per  cent 
thereafter.  The  road  was  to  be  free  from  floating  debt  when  the 
contract  should  be  finally  consummated.  Prince  accepted  upon  the 
understanding  that,  if  Thayer  should  not  carry  out  his  understand- 
ing with  Prince  to  sell  Tliayer's  large  Pere  Marquette  holdings, 
Prince  should  not  be  liable  for  failing  to  deliver  the  Pere  Marquette 
bonds.  The  letters  of  August  20,  1902,  went  no  further,  but  the 
contract  of  September  17,  1902,  provided  that  the  National  Trust 
Company,  Limited,  of  Toronto,  Ontario,  should  be  trustee  under 
the  indenture  securing  the  $2,870,000  of  bonds,  and  that  the  agree- 
ment should  be  carried  out  with  the  Pere  Marquette  as  purchaser. 
Prince  had  meantime  secured  his  written  options  on  100,000  shares 
of  Pere  Marquette  stock  from  Thayer  and  others.    See  ante^  page  24. 

It  was  also  in  the  more  formal  agreement  of  September  17,  1902, 
that  the  bonds  of  the  Lake  Erie  &  Detroit  River  were  first  mentioned 
in  the  documentary  records.  Of  these  bonds  there  had  been  issued 
$3,000,000  dated  August  1,  1902,  and  bearing  interest  at  5  per  cent 
per  annum  for  their  entire  term  of  30  years.  The  National  Trust 
Company,  Limited,  of  Toronto,  Ontario,  was  trustee  under  the  mort- 
gage. Evidently  those  bonds  had  not  been  marketed,  certainly  not 
beyond  Walker  Sons,  else  section  6  of  that  contract  could  hardly  have 
permitted  "certain  changes  with  respect  thereto."  Those  changes, 
it  should  be  noted,  were  to  be  made  only  "  provided  that  the  total 
charge  is  not  increased  thereby  or  the  security  of  the  said  14,000 
shares  of  stock  impaired." 

On  December  3, 1902,  and  thus  prior  to  exercise  by  Prince  on  De- 
cember 5,  1902,  of  his  option,  the  executive  committee  assumed  for 
the  Pere  Marquette  his  contract  of  September  17,  1902,  to  buy  the 
Lake  Erie  &  Detroit  River  stock.  Then  the  board,  on  December  1 5, 
1902,  approved  the  action  of  the  executive  committee  and  called  a 
stockholders'  meeting  for  January  20, 1903,  to  ratify  that  stock  pur- 
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diase.  Before  that  meeting,  and,  in  fact,  immediately  upon  its 
reorganization  in  the  syndicate  interest  on  December  29,  1902,  the 
board  of  directors  had  approved  the  form  of  the  bond  to  be  issued 
for  the  Lake  Erie  &  Detroit  Biver  stock.  When  the  stockholders 
met  on  January  20,  1903,  in  Detroit,  Prince,  Erb,  and  Cox,  with 
Myron  J.  Carpenter,  the  then  recently  elected  vice  president  and 
general  manager  of  the  company,  were  the  only  persons  in  attend- 
ance. That  meeting  ratified  and  approved  the  previous  action  of  the 
executive  committee  and  board  of  directory  with  respect  to  the  pur- 
chase of  the  Lake  Erie  &  Detroit  Biver  stock,  and  further  specifi- 
cally authorized  the  issue  of  $2,870,000  of  collateral  trust  20-year 
4  per  cent  gold  bonds  under  an  indenture  whereby  the  shares  acquired 
should  be  assigned  to  the  National  Trust  Company,  Limited,  of 
Toronto,  as  trustee.  These  bonds  were  dated  January  1,  1903,  were 
issued  in  February,  1903,  and  were  offset  on  the  books  by  an  asset 
account  of  $2,870,000  styled  "  Lake  Erie  &  Detroit  Biver  Bailway, 
stock  owned.'* 

There  still  remained  to  be  carried  out  the  provision  of  the  Prince- 
Walker  agreement  as  to  purchase  of  $8,000,000  bonds  of  the  Lake 
Erie  &  Detroit  Biver  at  108}.  The  Pere  Marquette  directors  in 
q)ecial  meeting  on  June  9, 1908,  syndicate  interests  only  being  repre- 
sentedyToted: 

That  -this  company  accept  from  Messrs.  F.  H.  Prince  &  Company  an  asslgn- 
moit  of  the  contract  dated  September  17,  1902,  between  Messrs.  F.  H.  Prince  & 
Company,  the  Canadian  Bank  of  Commerce,  and  the  Dominion  Securities  Com- 
pany for  the  purchase  of  $8,000,000  5  per  cent  first  mortgage  gold  bonds  of  the 
Lake  Erie  &  Detroit  River  Railway  Company  and  that  this  company  assume  all 
rights  and  obligations  of  said  F.  H.  Prince  &  Company  under  the  said  contract 
and  r^ere  said  F.  H.  Prince  &  Company  of  all  obligations  in  respect  thereof. 

The  minutes  recited  that  F.  H.  Prince  &  Company  in  making  that 
agreement  had  acted  in  the  interest  of  the  Pere  Marquette,  and  would 
assign  the  same  without  commission  or  other  charge. 

To  accomplish  this  undertaking  the  Pere  Marquette  issued 
$8,000,000  of  its  own  4^  per  cent  80-year  gold  bonds,  N.  W.  Harris  & 
Company  and  Robert  Winthrop  &  (Company  having  theretofore 
agreed  to  purchase  the  same  at  a  price  of  96^,  or  to  purchase  5  per 
cent  bonds  at  108|.  The  board  and  executive  committee  determined 
upon  the  4^  per  cent  rate  because  ^  a  great  saving  will  accrue  to  the 
company  if  bonds  bearing  4^  per  cent  interest  per  annum  be  issued 
instead  of  those  bearing  5  per  cenf  The  Pere  Marquette  was  not  at 
that  time  issuing  other  bonds  at  an  interest  rate  exceeding  4  per  cent. 
These  new  4^  per  cent  bonds  are  the  so-called  Lake  Erie  division 
bonds,  and  had  pledged  as  security  thereunder  the  Lake  Erie  &  De- 
troit River  Bailway  Company  bonds  which  had  been  guaranteed, 
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principal  and  interest,  by  the  Pere  Marquette.    All  this  was  ratified 
and  approved  by  the  stockholders  on  July  15, 1908. 

To  c(»nplete  the  arrangements  the  Lake  Erie  &  Detroit  River,  by 
contract  as  of  October  1,  1903,  but  made  December  17,  1903,  when 
Pere  Marquette  appointees  were  in  office,  granted  to  the  Pere  Mar- 
quette exclusive  operating  rights  over  the  Canadian  lines.  The  prime 
consideration  for  this  was: 

1.  The  payment  of  the  interest  on  the  $8,000,000  bonds  of  the  Lake  Erie  & 
Detroit  River,  and  all  other  fixed  charges  and  operating  expenses. 

2.  The  setting  apart  out  of  the  earnings  of  the  I^alce  Brie  &  Detroit  River  as 
conducted  by  the  Pere  Marquette,  of  the  amount  of  interest  on  the  $2,870,000 
bonds  given  in  payment  of  the  Lake  Erie  &  Detroit  River  stock,  being  a  sum  to 
equal  a  dividend  of  6.15  per  cent  on  the  capital  stock  until  June  30,  1905,  and 
a  dividend  of  8.20  per  cent  thereafter. 

The  Pere  Marquette's  Canadian  mileage  is  supplemented  east  of  St. 
Thomas  by  the  trackage  rights  over  the  Michigan  Central,  used  for 
freight  only,  to  the  Niagara  frontier.  The  operations  over  all  these 
Canadian  lines  are  accounted  for  as  a  part  of  the  system,  but  an 
allocation  of  revenues  and  expenses  on  formulse  of  the  Pere  Mar- 
quette officials  convinces  them  that  those  lines  pay  their  own  way. 
Their  bond  interest  was  paid  upon  court  orders  during  the  recent 
receivership,  as  it  was  in  the  former.  Whether  it  is  actually  earned 
by  those  lines  is  a  matter  of  controversy  between  Canadian  and 
American  bondholders  of  the  system. 

The  accounts  of  the  Lake  Erie  &  Detroit  River  as  written  into  the 
books  of  the  Pere  Marquette  showed  as  cost  of  road,  with  final  ad- 
justments, $4,659,891,  offsetting  liabilities  being: 

Lalte  Erie  &  Detroit  River  capital  stock ^1, 400, 000 

Lake  Erie  &  Detroit  River  first  mortgage  5  per  cent 

bonds 8, 000, 000 

Lake  Erie  &  Detroit  River  equipment  5  per  cent  bonds.        112, 000 
Lake  Erie  &  Detroit  River  current  liabilities,  net 147, 801 

The  books  of  the  Lake  Erie  &  Detroit  River  are  neither  adequate 
nor  sufficiently  continuous  to  permit  an  analysis  of  the  cost  of  road 
asset.  The  road's  income  and  profit  and  loss  transactions  beginning 
prior  to  January  1,  1892,  and  including  the  business  of  the  London 
&  Port  Stanley  Railway,  resulted  in  an  accumulated  surplus  of 
$193,468.13  at  the  end  of  1901.  In  1902  there  were  extraordinary 
charges  made  to  both  income  and  profit  and  loss,  including  $13,856 
paid  in  dividends,  and  these  left  the  road  onT  December  31,  1902, 
with  a  deficit  of  $13,955.57.  Those  dividends,  according  to  the  rec- 
ords available,  were  the  first  ever  paid.  In  1903,  under  Pere  Mar- 
quette control  as  shown  above,  gross  revenues  increased  from  the 
$640,018.92  of  1901  to  $968,875.26,  practically  50  per  cent,  whereas 

expenses  increased  less  than  30  per  cent.    The  result  permitted  pay- 
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ment  of  the  bond  interest  of  $150,000  and  stock  dividends  of  $86,100, 
all  according  to  contract,  it  will  be  observed,  and  left  a  surplus  of 
$12,003.51. 

In  pursuance  of  the  same  object,  the  expansion  of  the  Pere  Mar- 
quette into  a  Chicago-Buffalo  through  line,  there  came  in  1903  the 
extension  toward  Chicago,  in  the  name  of  the  Pere  Marquette  Rail- 
road Company  of  Indiana.  This  company  was  incorporated  in  the 
interest  of  the  Pere  Marquette  of  Michigan  March  9,  1903,  because 
the  latter  had  no  power  to  condenm  land  under  the  laws  of  Indiana. 
It  was  expected  to  build  as  far  west  as  Hammond,  Ihd.,  within  the 
Chicago  switching  limits,  a  total  distance  of  about  46  miles.  About 
the  same  time  there  was  also  organized  the  Marquette  Construction 
Company,  a  New  Jersey  corporation  controlled  by  the  Prince  syndi- 
cate, or  certain  members  thereof. 

On  May  12, 1903,  the  construction  company  and  the  Pere  Marquette 
of  Indiana  entered  into  a  contract  covering  the  construction  and 
equipment  of  the  section  of  22  miles  from  New  Buffalo,  Mich.,  to 
Porter,  Ind.  This  was  an  "  exhaustive  contract,''  in  the  language  of 
a  Pere  Marquette  official  of  that  day,  imder  which  the  construction 
company  was  required  to  turn  over  to  the  Pere  Marquette  of  Indiana 
a  completed  railroad  and  the  equipment  necessary  to  its  proper 
operation,  the  consideration  to  be  '^  the  total  capital  stock  of  the  rail- 
load  company  amounting  at  par  to  $500,000  full  paid  and  non- 
assessable," to  be  delivered  upon  the  execution  of  the  contract,  and 
^  an  amount  at  par  equal  to  $25,000  per  mile  of  single-track  line  or 
$35,000  per  mile  of  double-track  line,  exclusive  of  switches  and 
sidings,"  of  the  railroad's  4  per  cent  first  mortgage  bonds.  For  these 
securities  the  road  was  to  be  fuUy  constructed  and  completed  by  the 
construction  company  and  conveyed  to  the  railroad  company  free  of 
liens  and  encumbrances.  The  bond  grant  per  mile  was  the  limit 
authorized  by  the  railroad  company's  first  mortgage.  The  contract 
also  provided  that  before  delivery  of  the  bonds  the  construction  com- 
pany should  procure  the  guaranty  of  both  principal  and  interest 
thereof  by  the  Pere  Marquette.  This  provision  had  been  anticipated, 
for  on  March  20, 1903,  when  the  directors  of  the  Pere  Marquette  had 
authorized  the  construction  in  Indiana,  they  resolved  that — 

The  said  construction  company  shaU  transfer  to  this  company  all  the  shares 
of  the  capital  stock  of  the  Pere  Marquette  Railroad  Ckmipany  of  Indiana  in 
consideration  of  the  guaranty  hy  this  company  of  the  principal  and  interest  of 
the  first  mortage  4  per  cent  30-year  gold  bonds  of  the  said  railroad  company. 

This  arrangement  was  effectuated  on  May  15, 1903,  only  three  days 
after  the  construction  contract  was  entered  into,  by  a  formal  assign- 
ment from  the  construction  company  of  the  entire  capital  stock  of 
the  Indiana  company  to  the  Pere  Marquette  and  an  agreement  by 
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the  latter  to  indorse  its  guaranty  on  the  bonds  as  had  been  contem- 
plated. 

It  very  clearly  appears  that  the  construction  company  deemed  that 
the  details  of  its  accounts  and  records  were  of  no  concern  to  the  Pere 
Marquette,  because  under  its  ^^  exhaustive  contract,"  the  construction 
company's  obligation  was  merely  to  turn  over  the  completed  railroad 
for  the  securities.  The  Pere  Marquette,  therefore,  could  not  produce 
those  accounts  and  records,  and  the  opening  accounts  of  the  Pere 
Marquette  of  Indiana  were  in  fact  written  up  several  years  after  Hie 
transactions  had  occurred. 

The  construction  in  Indiana  was  20.7  miles  of  single  track,  for 
which,  under  the  contract  and  according  to  the  certificate  of  the 
engineer  of  the  Pere  Marquette,  bonds  should  have  been  issued  at  the 
rate  of  $25,000  per  mile  to  the  amount  of  $517,500.  Bonds  were 
issued  for  $575,000,  but  why  can  not  be  said  on  the  state  of  the 
record.  Subsequently  an  additional  $100,000  of  bonds  were  issued  to 
Newman  Erb,  for  >and  on  account  of  the  construction  company,  and 
in  order  to  pay  for  and  provide  the  Chicago  terminals,  not  specified 
in  the  construction  contract.  Of  the  $85,000  realized  from  these 
bonds,  $40,842.10  was  expended  on  the  terminals,  mainly  for  real 
estate  and  the  balance,  with  interest,  $45,178.52,  was  turned  back  to 
the  railroad.  All  these  were  the  4  per  cent  first  mortgage  bonds  of 
the  Pere  Marquette  of  Indiana,  guaranteed  by  the  parent  Pere  Mar- 
quette. On  the  first  $575,000  the  discount  amounted  to  $108,866.21, 
as  reported  by  the  construction  company,  or  about  18  per  cent.  That 
same  year  the  Pere  Marquette's  4  per  cent  consolidated  mortgage 
bonds  sold  at  92^  in  March  and  April,  and  at  85  thereafter,  and  the 
last  $100,000  of  bonds  of  the  Indiana  company,  those  turned  over 
to  Newman  Erb,  also  brought  85. 

In  its  work  on  the  Indiana  section  the  gross  expenditures  by  the 
construction  company  were  $465,199.18,  and  it  turned  back  to  the 
Pere  Marquette  of  Indiana  an  unexpended  balance  of  $934.61.  But 
of  those  total  expenditures  almost  $300,000  was  for  work  done  by  the  ^ 
parent  Pere  Marquette  itself,  while  substantially  $130,000  more  was 
paid  to  one  contractor,  apparently  for  grading  and  surfacing.  An  ^ 
even  $20,000  of  the  remainder  was  paid  for  the  private  car  "  Grand 
Rapids,"  that  being,  so  far  as  can  be  ascertained,  the  only  expendi- 
ture under  and  in  satisfaction  of  the  provision  of  the  construction 
contract  which  required  the  construction  company  with  the  approval 
of  the  railroad  to  "  purchase  and  provide  such  equipment  as  may  be 
necessary  to  the  proper  operation  of  said  line,"  to  the  extent  of  $1,000 
per  mile  constructed. 

It  was  far  from  a  ^^ completed  railroad"  which  the  construction 
oompany  turned  over  to  the  Pere  Marquette  of  Indiana.    That  is 
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evidenced  by  the  fact  that  the  parent  company,  beginning  in  May, 
1904,  with  $180,733.59,  spent  in  all  $240,109.69  for  work  on  its  sub- 
sidiary line,  including  the  Chicago  terminals.  This  was  partially 
paid  by  the  cash  balances  unexpended  of  the  bond  issues  to  the  con- 
struction company ;  the  remainder,  $193,996.56,  was  carried  as  due  the 
Michigan  company. 

The  Pere  Marquette  of  Indiana  treated  its  issue  of  $675,000  in 
bonds  and  $500,000  in  stock  as  its  cost  of  road.  In  fact,  the  con- 
struction cost  on  the  face  value  of  all  the  records  which  can  be  located 
was  only  $734,931.81.  The  parent  Pere  Marquette,  because  it  assumed 
as  its  own  liability  the  $675,000  of  bonds  of  the  Indiana  company 
which  it  had  guaranteed,  wrote  up  the  same  as  its  ^^  Pere  Marquette 
Railroad  of  Indiana,  cost  of  road.''  Its  $500,000  par  value  of  the 
Indiana  company's  capital  stock  was  carried  at  a  value  of  $193,995.56, 
which  was  the  balance  remaining  due  to  it  for  advances  for  construc- 
tion of  the  Indiana  line. 

This  Indiana  mileage  the  Michigan  corporation  treated  as  ^^  leased  " 
from  its  completion  until  the  two  roads  were  consolidated  in  1907. 

Operation  into  Chicago  began  about  January  1, 1904,  the  distance 
west  of  Porter  being  covered  by  trackage  rights  for  17.94  miles  over 
the  Lake  Shore  &  Michigan  Southern  Railway  to  Pine,  Ind.,  and  for 
84.20  miles  over  the  Chicago  Terminal  Transfer  Railroad,  from  Pine 
to  the  Grand  Central  station  in  Chicago. 

Due  to  the  work  of  its  predecessors,  the  road  when  the  Prince 
management  took  hold  was  in  a  condition  good  enough  to  run  along 
for  a  year  or  two  with  scant  attention  and  without  any  extraordinary 
betterment  work.  The  new  management  took  advantage  of  this,  and 
it  seems  to  have  reversed  the  maint^Dianoe  and  betterment  policy  of 
the  Crapo-Thayer  management.  In  this  connection  it  is  to  be  kept  in 
mind  that  the  Prince  management  were  appointees  of  a  eyndicate 
holding  a  large  investment  in  the  road's  common  stock,  which  had 
never  paid  a  dividend.  That  eyndication,  to  be  sure,  effected  a  con- 
trol of  the  road,  but  control  alone  could  not,  quite  evidently,  have 
given  to  the  stock  any  value  much  greater  than  the  $85  per  ^are  at 
which  it  had  been  syndicated.  Something  more  was  needed  to  justify 
a  sale  price  which  would  return  any  great  profit  to  the  promoters. 
Their  aim  was  to  put  the  common  stock  in  th6  list  of  dividend  payers, 
and  this  they  accomplished  in  the  manner  shown  below.  Even  then 
additional  justification  was  apparently  considered  necessary  for  the 
sake  of  the  record  in  the  sale  of  the  stock  to  the  C,  H.  &  D.  at  $125 
per  share  on  July  7,  1904,  as  is  evident  from  the  insertion  in  the 
C,  H.  &  D.  board  minutes  of  the  Odell  "  recommendation."  See 
poitj  page  104. 
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Large  increases  accrued  in  the  capital  investment  accounts  during 

the  Prince  regime,  being  up  to  June  30, 1904,  as  follows : 

Investment  in  road  and  equipment $8, 663, 888. 48 

Investments  in  affiliated  companies 12, 549, 378. 22 

Investments,  aU  other 59, 151. 00 

Total 21, 272, 417. 70 

Representative  of  this  total  are  the  following  items : 

Mileage  acquired  in  United  States $1, 105, 398. 68 

MUeage  control  in  United  States 253, 211.  47 

MUeage  control  in  Canada 10, 529, 891. 00 

Additions  and  betterments,  net 870, 631. 79 

General  improvement  fund,  net 154, 126. 10 

New  equipment - 6, 269, 328. 36 

Stocks  of  other  companies 214, 251. 00 

Advances  to  affiliated  companies,  net 922, 755. 28 

Miscellaneous  property  in  Canada 55, 321. 19 

Pere  Marquette  B.  R.  of  Indiana  bonds  assumed 675, 000. 00 

Grand  Rapids,  Kalkaska  &  Southeastern  bonds  held 

by  trustee 58,000.00 

Miscellaneous  items 102, 800. 33 

Discount,  etc,  on  securities 561, 702. 50 

Total 1 21, 272, 417. 70 

The  mileage  acquisitions  have  already  been  detailed.  It  should 
be  said  that  in  the  figures  above  there  are  included  as  part  of  the 
cost  of  such  acquisitions,  minor  items  other  than  the  straight  cost. 
As  to  the  Canadian  lines  the  Pere  Marquette  books  carry  as  assets 
(1)  the  Lake  Erie  &  Detroit  Eiver  stock  purchased  and  held  in  trust 
at  a  value  of  $2,870,000;  (2)  the  Lake  Erie  &  Detroit  River  bonds, 
par  value  $3,000,000,  purchased  and  pledged;  and  (3)  the  book  cost 
of  the  Canadian  lines,  transferred  from  the  Lake  Erie  &  Detroit 
Siver  books,  and  included  above  at  $4,659,891.  This  latter  item, 
on  the  face  of  the  contracts  governing  the  acqfuisition  of  those  lines  is, 
of  course,  a  duplication  which  the  company  does  not  include  in  its 
annual  reports  to  this  Commission. 

It  has  already  been  said  that  the  Prince  people  inherited  from 
their  predecessors  a  "general  improvement  fund"  credit  of  $254,- 
870.99.  They  added  thereto  nothing  whatever  frcMn  current  income, 
but  from  other  sources,  increased  it  to  $278,530.95,  and  at  the  same 
time  charged  against  it  work  amounting  to  $432,657.05,  creating  a 
balance  to  be  subsequently  financed  of  $154,126.10  on  June  30,  1904. 
It  will  be  noted  that  there  was  very  little  of  other  additions  and 
betterments,  even  on  the  face  of  the  accounts  and  records.  Nor  does 
it  appear  that  any  betterments  were  included  in  operating  expenses 
during  these  18  months. 

New  equipment  was  of  course  necessary  for  effective  entry  by  the 
Pere  Marquette  into  the  group  of  through  Chicago-Niagara  frontier 
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lines.  For  such  nearly  ll^SOOyOOO  of  the  security  issues  of  this  man- 
agement were  put  out,  and  these  were  supplemented  in  most  of  the 
equipment  purchase  contracts  by  cash  payments  which  bring  the 
total  expenditures  ^or  new  equipment  up  to  over  $6,000,000.  The 
equipment  acquired  was  the  following: 


Locomotives 


66 
80 


Passenger  service  cars 

Box  cars 6, 150 

Goal  cars 900 

Stock  cars 250 

Gabooses 82 

Wrecking  crane 1 

Transfer   boat • 1 

The  income  and  operating  expense  accounts  of  these  18  months 
up  to  Jiyie  30, 1904,  must  be  considered  in  the  light  of  the  increased 
mileage  and  equipment  over  those  of  December  31, 1902 ;  and  in  view 
of  Uie  fact  that  the  operations  of  the  Canadian  lines  were  not  thrown 
into  the  operating  accounts  of  the  Pere  Marquette  until  January  1, 
1901.    Operations  at  that  time  extended  only  to  St  Thomas,  Ontario. 

These  income  and  operating  expense  accounts  were  deliberately 
manipulated  and  distorted,  as  will  be  shown  below,  but  even  as  they 
sland  in  the  books  of  the  company  they  evidence  quite  clearly  that 
ordinary  maintenance  was  deferred  by  the  Prince  management. 
This  appears  from  the  following  comparison  of  its  operations  with 
those  of  the  previous  and  the  succeeding  years^  and  it  may  be  ex- 
plained that  in  July,  1904,  the  Canadian  operations  were  extended 
by  trackage  rights  to  the  Niagara  frontier. 


Calendar  year  1903. 

Calendar  year  1903. 

Item. 

Amonnt  or 
number. 

Ratio  to 

total 
operating 
leremies. 

Ratio  to 

total 
operating 
expenses. 

Amount  or 
number. 

Ratio  to 

total 
operating 
revenges. 

Ratio  to 

total 
operating 
expenses. 

Opvttioc  rovcnuw 

99,966,375.07 

PeretnL 

PercenL 

110,887.600.87 

Percent, 

PeretnL 

iUaUamet  of  wmy  and  struo- 

1,480,42142 

1,040,473.87 

4,006,109.43 

280,474.03 

14.87 

ia46 

40.84 

2.32 

2L71 

16.26 

60.65 

8.38 

1,143,687.01 
933,539.19 

4,302,315.62 
270,777.20 

11.01 
&99 

41.41 
2.61 

17.20 

Maintaoaiim  of  equipment 

Tnngportstion  expenses 

0«nml  expenses 

14.04 

64.69 

4.07 

Tote]  operatiDf  expenses. . 

0,817.479.75 

68.48 

100.00 

6,660,319.52 

64.02 

100.00 

Mflas  operated  at  close  of  period— 

lio^le  track — .. 

LoramoUres  opef«ted  at  dose  of 

D^riod                       ••  ••••••••• 

1,828.27 

266 

280 

9,609 

287 

>1,983.50 
838 

331 

14,513 

311 

l%(^rnf^'cen  opmted  at  dose 

tJ  n^tr{fw%                           

JMcbt  can  opefwted  at  dose 

AffM^iMf                                                    .        ... 

Conpeny  cart  openM  at  close 

of  psnoQ<  .•...-••••••••• 
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Biz  months  to  TiiiM  ao,  lOOA. 


Amoont  or 
munlMr. 


Batloto 
total 


opentlng  opentlzig 


nveniuB. 


Rmtioto 
total 


Fiaoal  7«ar  to  Jane  3»,  lANk 


AlBOUHt  OF 


Batloto 

total 
operating 


Batloto 

total 
operatiiig 


Opanting  roTenooB. 


16, 4M,  035. 00 


Ptreifrt. 


PerctM, 


$13,607,420.84 


Percent, 


PerunL 


Haftateiiaiiee  of  way  and  ttrao- 

tons .«.. 

Maintwiannft  of  aqnjpmmt 

Tra^ortetifloflzpttm 

Qconal  aipemes. , 


602,00148 

600,367.16 

2,d76,21&97 

148,210.96 


0.30 
ia37 
48.04 

&7S 


12.01 

14.41 

68.84 

8.84 


1,716,231.00 

1,647,647.84 

6,006,40L66 

881,404.76 


18.64 

12.33 

47.84 

8.01 


17.79 

10.05 

02.30 

3.00 


Total  Operating 


MUei  operated  at  dose  of  period— 

lingle  track 

Looomottvei  operated  at  dose  of 

period. 

rassenger  can  operated  at  dose 

of  period 

Freight  can  operated  at  dose  of 

period. 

Company  can  operated  at  dose 

of  period , 


8,887,700.67 

2,311.06 

880 

840 

16,413 

316 


7L34 


loaoo 


0,640,076.13 


2,807.74 


76.11 


100.00 


17,870 
400 


1  Canadian  mUeege  not  indoded. 

• 

Work  on  roadway  and  track  generally,  and  maintenance  of  bridges, 
ties,  and  rails  all  diminished  greatly.  No  new  rail  work  .whatever 
appears  in  the  18  months'  total  of  operating  expenses,  although  the 
report  to  stockholders  states  that  52.9  miles  of  75-pound  rail  were 
laid  in  1903  and  charged  as  roadway  and  track  expense.  No  such  rail 
laying  is  shown  in  the  road's  rail  records  as  set  forth  on  page  66 
herein.  What  was  true  of  the  road  and  structures  was  true  also  of 
the  equipment,  as  is  especially  apparent  in  the  light  of  the  great 
increases  in  rolling  stock  then  put  into  operation.  In  the  two  main- 
tenante  items,  covering  road  and  equipment,  the  reduction  in  1903 
was  $443,669.49,  and  in  the  following  six  months  it  was  on  the  basis 
of  $896^68.99  for  one  year.  This,  it  will  be  noted,  despite  the  inclu- 
sion of  the  operations  for  the  lines  in  Canada  in  1904.  Contem- 
poraneously during  these  same  18  months  gross  revenues  increased, 
and  the  other  operating  expenses,  transportation  and  general,  all 
increased.  Among  the  general  expenses  salaries  of  general  officers 
jumped  over  30  per  cent  in  1903  and  almost  60  per  cent  to  June  30, 
1904. 

The  first  of  the  income  accoimt  manipulations  was  designed  to 

remove  from  the  operating  expenses  of  1903  extraordinary  charges 

resulting  from  a  wreck  at  East  Paris,  Mich.    It  was  accomplished 

by  creating  out  of  surplus  a  fund  to  care  for  the  wreck  expenses. 

Tlie  surplus  account,  it  may  be  mentioned,  included  a  balance  from 

the  previous  year  of  $213,477.09,  another  inheritance,  as  it  were.    In 

the  months  January-June,  1904,  there  were  other  manipulations  of 

the  income  and  expense  accounts,  the  usuad  method  being  to  bury 
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legitimate  charges  in  ^^  suspense  "  items,  or  put  them  through  profit 
and  lofls  direct,  avoiding  their  inclusion  in  operating  expenses. 

It  clearly  appears  from  the  ^^  authorities "  which  a  seemingly  con- 
sdentioQs  accounting  official  caused  to  be  attached  to  the  entries  that 
the  instructions  emanated  from  the  syndicate  head  and  president  of 
the  road,  Prince,  in  Boston,  and  reached  the  auditor  through  Carpen- 
ter, the  vice  president,  in  Detroit  The  latter's  correspondence 
speaks,  in  January,  1904,  of — 

•    •    •    $40,000,  whldi  I  have  been  carrying  as  a  nest  egg,  fearing  bad  results 
In  December  and  January. 

This,  of  course,  can  not  come  in  as  an  earning,  but  wiU  probably  be  very 
useful  in  figuring  out  our  net  results  for  these  months. 

The  next  month  a  Prince  telegram  to  Carpenter  stated:   - 

For  certain  reasons  I  wish  to  have  the  deficit  for  January  appear  under  one 
hundred  thousand,  so  suggest  you  make  a  credit  of  thirty-odd  thousand  so  as  to 
make  the  d^cit  appear  under  one  hundred  thousand.     * 

The  same  day,  February  23,  1904,  Carpenter  instructed  the  audi- 
tor to  ^  use  one-half  the  $40,000  unless  otherwise  advised.^'  There 
followed  a  reduction  of  $20,000  in  ^^  repairs  locomotives ''  and  '^  re- 
pairs freight  cars,"  that  amount  being  charged  to  ^suspense  ma- 
terial," an  open*account 

Later  in  connection  with  this  same  six  months'  period,  Carpenter 
gave  instructions  as  to  reporting  tie  expenses  in  this  wise : 

Charge  same  amount  as  was  charged  last  year,  adding  thereto  about  the  same 
per  ceoX  of  increase  as  our  earnings  increase. 

About  May,  1904,  Carpenter  advised  the  auditor  regarding  $28,000 
which  had  previously  been  eliminated  from  roadway  repairs: 

Please  bring  this  to  my  attention  from  month  to  month  and  we  wiU  see  how 
we  can  best  dispose  of  It  I  think  I  shaU  have  to  depend  upon  you  to  keep  the 
furninga  up  In  Order  that  we  may  dispose  of  it  quickly. 

Whatever  the  method  used,  the  ultimate  aim  and  the  invariable 
ultimate  result  was  an  unjustifiable  increase  in  the  ultimate  income 
balance.  For  these  18  months  that  unjustifiable  increase  by  such 
mdhods  was  $716,380.19. 

The  initial  common-stock  dividend  was  paid  August  31,  1903,  at 
the  rate  of  1  per  cent ;  the  second,  at  the  same  rate,  came  on  December 
81, 1908 ;  the  last  under  the  Prince  management  was  in  March,  1904, 
abo  1  i)er  cent.  The  manipulations  of  operating  expense  accounts, 
it  win  be  noted,  followed  dose  upon  the  December,  1903,  dividend 

payment 

The  result  of  these  extraordinary  efforts  produced  in  1903  an  ap- 
patent  net  income  of  $1,604,674.71.  Of  this  the  dividends  consumed 
$708|5^.    But  in  the  following  six  months'  period  the  net  was  only 
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$155,743.32,  and  the  dividend  disbursements  were  $351,847.  In  (be 
18  months  the  total  net  was  $1,760,418.03;  if  the  manipulations  are 
considered  it  was  only  $1,044,037.84.  This,  it  must  be  remembered, 
was  the  result  even  under  a  policy  of  deferring  maintenance.  The 
dividends  paid  were  $630,482  on  preferred,  and  $424,957  on  the  com- 
mon, the  total,  $1,055,389.  Even  what  on  the  face  of  the  accounts 
was  a  good  year,  1903,  with  $1,604,674.71  final  net  income,  greater 
by  over  $600,000  than  in  any  previous  year,  was  not,  in  truth,  as 
successful  as  was  1902,  when  the  increased  mileage  and  equipment, 
the  deferment  of  maintenance,  the  manipulations,  and  the  other 
necessary  appropriations  of  net  income  are  considered. 

Thus  it  appears,  even  without  allowing  for  charges  other  than 
dividends  against  the  net  income,  that  the  common-stock  dividends 
of  the  Prince  management  were  never  in  fact  earned,  but  were  se- 
cured at  the  expense  of  proper  maintenance.  For  it  can  not  be  for- 
gotten that  while  well-maintained  railroads  can,  if  decrease  in  busi- 
ness and  consequent  reductions  in  revenues  demand,  retrench  on 
maintenance  and  reduce  that  item  for  a  short  period,  it  has  to  be 
made  up  in  the  end. 

The  last  common-stock  dividend  of  this  management,  in  March, 
1904,  was  declared  at  about  the  time  when  the  Prince  interests  were 
maneuvering  to  unload  their  Pere  Marquette  stock  on  the  C,  H.  & 
D.  at  $125  per  share.  Looking  to  that  end  these  dividend  payments 
were  required  as  a  price  justification. 

VU.  ZIMMEBMAN-HOLLINS    MANAGEMENT,    1904-1905. 

The  transfer  of  Pere  Marquette  management  from  the  Prince 
syndicate  to  a  C,  H.  &  D.  stock  syndicate  followed  upon  Prince's 
sale  to  the  C,  H.  &  D.,  on  July  7,  1904,  of  110,000  shares  of  Pere 
Marquette  common  stock  at  $125  per  share.  That  sale  was  the  result 
of  the  operations  of  the  C,  H.  &  D.  stock  syndicate  formed  May  19, 
1904,  and  participated  in  to  a  considerable  extent  by  members  of 
the  Prince  syndicate.  Among  the  other  participants  was  Eugene 
Zimmerman.  The  C,  H.  &  D.  stock  syndicate  as  first  constituted 
was  succeeded  in  its  control  of  both  roads,  on  August  16,  1904,  by 
the  Zimmerman-Hollins  combination  of  interests,  resulting  from  the 
entrance  of  H.  B.  HoUins  &  Company  into  C,  H.  &  D.  affairs  to 
accomplish  the  retirement  of  the  latter  road's  5  per  cent  preferred 
stock.  As  Zimmerman  and  other  C,  H.  &  D.  syndicate  members  con- 
tinued on  in  the  Zimmerman-Hollins  control,  it  seems  proper  that 
this  entire  period  should  be  considered  as  one  in  the  history  of  both 
roads. 

The  many  details  of  the  events  of  these  15  months  center  in  the 
C.,  H.  &  D.  and  are  set  out  at  length  in  the  history  of  that  road 

44Laa 


PEBE  MABQUETTE  B.  E.  CO.  AKD  0.|  H.  A  D.  BT.  GO.  49 

herein.    So  far  as  the  transactions  affected  the  Pere  Marquette,  a 
r^sum£  is  presented  here. 

1.  The  Cm  H.  &  D.  stock  syndicate  was  formed  under  an  agreement  of  May 
19, 1004,  members  of  the  Prince  syndicate  being  among  its  promoters  and  sub- 
acrfbii^  thereto  to  a  considerable  extent  Pledges  made  by  the  C,  H.  &  D. 
syndicate  promoters  and  affecting  the  Pere  Marquette,  were  the  following: 

(a)  C,  H.  &  D.  should  purchase  control  of  the  Pere  Marquette  at  ^125 
per  share. 

(&)  C,  H.  &  D.  and  Pere  Marquette  should  Jointly  and  severally  guaran- 
tee the  18,500,000  par  value  bonds  of  the  Toledo  Railway  &  Terminal  Com- 
pany, and  $150,000  par  value  bonds  of  the  Toledo  Riverside  Railway  Ck)m- 
pany  and  enter  into  a  Joint  and  several  agreement  for  the  use  of  the  ter- 
minal facilities  thereof  at  Toledo,  Ohio. 

(c)  C,  H.  &  D.  and  Pere  Marquette  should  enter  into  a  preferential 
Interchange  agreement  by  which  the  C,  H.  &  D.  was  also  to  be  given  an 
option  to  lease  the  Pere  Marquette. 

(d)  Express  privileges  on  the  Pere  Marquette  should  be  transferred  to 
the  United  States  Express  Company,  a  C,  H.  &  D.  syndicate  subscriber. 

(e)  C,  H.  &  D.  and  Pere  Marquette  should  Jointly  purchase  the  $4,206,000 
par  value  stock  of  the  Chicago,  Cincinnati  &  Louisville  Railroad  Company 
by  issuing  Joint  bonds  for  $8,500,000,  the  C,  C.  &  L.  stock  being  held  by 
subscribers  to  the  C,  H.  &  D.  syndicate,  and  also  guarantee  C,  C.  &  L. 
bond  interest  payments. 

(/)  C,  H.  &  D.  and  Pere  Marquette  should  purchase  car  equipment  from 
the  American  Car  &  Foundry  Company,  a  subscriber  to  the  C,  H.  &  D. 
syndicate,  and  represented  in  the  Prince  syndicate. 

ig)  C,  H.  &  D.  and  Pere  Marquette  should  purchase  locomotives  from 
the  American  Locomotive  Company,  a  subscriber  to  the  C,  H.  &  D.  syndi- 
cate. 

(h)  C,  H.  &  D.  and  Pere  Marquette  should  purchase  air-brake  equip- 
ment from  the  New  York  Air  Brake  Company,  a  subscriber  to  the  C,  H.  & 
D.  syndicate. 

2.  The  C,  H.  &  D.  board  was  reorganized,  control  passing  to  the  syndicate 
July  7, 1904,  and  110,000  shares  Pere  Marquette  common  stock  was  purchased 
by  C  H.  &  D.  from  Prince  &  Company,  at  $126  per  share.  Other  pledges  of 
tht  promoters  carried  out  at  same  or  subseqaent  meetings. 

8.  Pere  Marquette  4  per  cent  refunding  mortgage  bonds  were  issued  to  the 
amount  of  $94207,000  and  negotiated  through  the  C,  H.  &  D.,  which  indorsed 
them,  following  which  all  but  $649,000  were  sold  through  syndicates  dominated 
by  the  Holllns-Zimmerman  interests. 

4.  The  Pere  Marquette  was  leased  to  the  C,  H.  &  D.  March  1,  1905,  and  as 
an  Incident  of  that  lease  the  latter  road  acquired  title  to  all  Pere  Marquette 
treasury  stock. 

5.  Entire  $8,500,000  par  value  of  practically  worthless  stock  of  the  Toledo 
Raflway  ft  Terminal  Company  was  bought  by  Hollins  &  Company  from  the 
promoters  of  tliat  road,  who  were  subscribers  to  the  p.,  H.  &  D.  syndicate,  at  $41 
per  share,  sold  to  the  C,  H.  &  D.  at  $42  and  by  it  sold  to  the  Pere  Marquette 
at  $47,  aa  one  transaction. 

6L  Cbntrol  of  water-front  properties  of  the  Toledo  Railway  &  Terminal  Com- 
paoy  at  Toledo  were  fraudulently  transferred  through  the  Great  Central  Dock 
Onpany  to  the  Detroit,  Toledo  ft  Ironton  Railroad  Company,  in  which  tlie 
HoDlaa-ZlniiiiemiaD  combination  had  secured  a  controlling  interest 

4iLaa 


50 


INTEBSTATE  OOMMBBOE  COMMISSION  EEPO^TS. 


7.  Hollins  control  of  O.,  H.  &  D.  was  purchased  by  Morgan  &  Ck>mpany  for 
Erie  Railroad  Company,  whicli  temporarily  took  control  of  the  Pere  Marqiette. 

The  Pere  Marquette  control  and  management  passed  from  the 
Zimmerman-Hollins  interests  to  the  Erie  Bailroad  Company  Octo- 
ber 20, 1905,  and  when  the  Erie  rescinded  its  purchase  of  the  C,  H. 
&  D.  stock,  which  carried  the  Pere  Marquette  control  with  it,  both 
the  two  latter  roads  went  into  receivership  on  December  4,  1905. 
It  is  impracticable  now  to  make  a  balance  sheet  presentation  of  the 
Pere  Marquette's  condition  on  either  date,  but  that  condition  can  be 
adequately  set  forth  as  of  June  30,  1905,  and  due  allowance  made 
for  subsequent  transactions.  The  Erie  management  attempted  no 
capital  financing,  and  that  of  the  Zimmerman-Hollins  people  after 
June  30, 1905,  was  a  minor  continuation  of  what  was  then  under  way. 

No  new  liability  was  written  up  as  the  result  of  the  transfer  to 
the  C,  H.  &  D.,  incident  to  its  lease  of  the  Pere  Marquette  March  1, 
1905,  of  the  latter's  33,222|  shares  of  treasury  stock.  That  stock 
at  that  time  was  already  carried  as  outstanding  because  of  the  cir- 
cumstances attending  its  original  issue  at  the  time  of  the  road's 
organization  in  1900.    See  antej  page  21,  et  seq. 

Of  funded  securities  the  new  issues  written  up  from  July  1,  1904, 
until  the  beginning  of  the  first  receivership  were  as  follows: 


Description  of  issue. 

July  1, 1004,  to  June  30, 1905. 

July  1, 1905,  to  Deo.  4 
1905. 

Par  value. 

Discount. 

Par  value. 

Discount 

Eastern  Equipment  Co.  5  per  cent  equipment  notes. 
Robert  Winthrop  &Co.ih  P^r  cent  equipment  notes. 

ta55,000 

1,620,000 
8,861,000 

$11,11X60 

None. 

1,002,846.00 

P  If  refiindlni?  mortMM?e  4« 

1846,000 

$122,177.50 

Total 

10,136,000 

1,103,457.60 

846,000 

122,177.50 

It  is  to  be  observed  that  no  entries  were  ever  made  in  the  ac- 
counts of  the  Pere  Marquette  in  connection  with  the  purchase  of 
the  capital  stock  of  the  Chicago,  Cincinnati  &  Louisville  Railroad 
Company.  The  details  of  that  transaction  are  primarily  an  inci- 
dent of  the  operations  of  the  C,  H.  &  D.  stock  syndicate,  and  will 
be  found  in  the  C,  H.  &  D.  section  of  this  report.  But  though 
its  accounts  are  bare  the  records  of  the  Pere  Marquette  show  quite 
fully  the  participation  of  its  management  in  that  transaction. 

The  original  Chicago,  Cincinnati  &  Louisville  stock  purchase  con- 
tract of  July  1,  1904,  was  signed  on  behalf  of  the  Pere  Marquette 
by  Newman  Erb,  vice  pres[ident,  and  thereunder  the  road  bound 
itself  to  purchase  the  entire  $4,206,000  capital  stock  of  the  Chicago, 
Cincinnati  &  Louisville  ior  $3,500,000  in  Pere  Marquette  4  per  cent 
gold  bonds,  and  to  reserve  the  $500,000  remaining  of  that  issue  for 
betterment  of  the  road  purchased.    The  Pere  Marquette  also  guaran- 
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toad  pitmipt  payment  of  the  interest  on  the  $6,600,000  bonded  in- 
debtedness of  the  Chicago,  Cincinnati  &  Louisville.  This  contract 
was  approved  and  the  bond  issue  authorized  by  the  board  on  June 
28,  1904,  the  directors  present  being  (}eorge  H.  Norman,  Guy  Nor- 
man, Nathaniel  Thayer,  Frederick  H.  Prince,  Maxwell  Norman, 
Mark  T.  Cox,  and  Charles  Merriam,  with  Bradley  W.  Palmer  of 
counsel.  The  stockholders'  unanimous  approval  was  voted  the  next 
day,*  June  29,  1904,  at  a  meeting  where  only  Pere  Marquette  sub- 
ordinate officers  and  employees  were  present,  and  of  which  the 
minutes  recite: 

In  the  absence  of  the  chairman,  president,  and  aU  the  Tice  presidents,  the 
meeting  was  caUed  to  order  by  Mr.  J.  B.  Howard,  and  Mr.  Qeorge  F.  Weldman 
was  selected  as  chairman. 

Howard  was  the  general  auditor  of  the  Pere  Marquette,  and  the 
road's  annual  report  for  1904  shows  Greorge  F.  Weidman  as  its 
superintendent  of  telegraph.  As  G^rge  H.  Norman,  chairman. 
Prince,  president,  Erb,  first  vice  president,  and  Cox,  second  vice 
president,  were  members  of  one  or  the  other  or  both  of  the  two 
syndicates,  the  Prince  syndicate  and  the  C,  H.  &  D.  stock  syndicate, 
involved  in  putting  the  deal  through,  and  as  Carpenter,  the  only  re- 
maining vice  president,  was  the  operating  manager  of  the  road  and 
the  nominee  of  the  Prince  syndicate,  the  foregoing  recital  in  the 
minutes  is  significant  and  would  seem  to  have  been  inserted  with 
design.  At  this  meeting  the  treasury  stock,  except  9^  shares,  was 
voted  in  favor  of  the  purchase  of  the  capital  stock  of  the  Chicago, 
Cincinnati  &  Louisville  by  Howard  as  substitute  proxy  for  Car- 
penter under  instructions  from  the  general  solicitor,  Frederick  W. 
Stevens.  Stevens  acted  on  the  authority  of  George  H.  Norman, 
chairman  of  the  Pere  Marquette  board,  a  member  of  the  C,  H.  & 
D.  syndicate,  and  a  relative  of  Prince.  That  treasury  stock  was  not 
necessary  to  a  majority. 

The  Pere  Marquette  records  also  evidence  the  subsequent  pur- 
chase by  the  C,  H.  &  D.  of  a  one-half  interest  in  the  Chicago,  Cin- 
cinnati &  Louisville  stock,  and  the  arrangement  for  the  issue  of 
joint  and  several  bonds  of  both  purchasers  in  payment  It  further 
appears  that  the  Pere  Marquette  actually  issued  its  bonds  as  agreed, 
ind  <me  of  the  first  acts  of  the  management  installed  by  the  Erie  was 
to  safeguard  the  Pere  Marquette  from  the  results  of  such  issue. 
This  action  culminated  in  the  so-called  Bradford  Case^  Pere  Mar- 
fuette  B.  Co.  v.  Bradford  et  oZ.,  149  Fed.  Eep.,  492,  which  was  finally 
settled  as  told  in  the  C,  H.  &  D.  section  of  this  report.  Neither  in 
the  Bradford  Case  nor  in  the  evidence  before  us  in  this  proceeding 
is  it  explained  why  the  bond  issue  and  the  stock  acquisition  were 
never  written  up  in  the  Pere  Marquette  accounts. 
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Throughout  this  time,  down  to  the  beginning  of  the  first  receiver- 
ship, there  were  reductions  in  the  funded  debt,  mainly  resulting 
from  maturing  payments  on  the  equipment  trusts.  Only  a  negligible 
retirement  of  the  straight  bond  issues  was  effected. 

The  additional  issues  of  Eastern  Equipment  Company  notes  cov- 
ered the  remainder  of  this  trust,  bringing  the  total  issue  up  to 
$3,201,000.    The  Winthrop  trust  furnished  to  the  company — 

• 

Locomotives 20 

Box  cars 1, 250 

Coal  cars 1, 000 

Convertible  ballast  cars 100 

But  for  this  equipment  there  were  cash  payments,  in  addition  to 
the  trust  notes,  to  the  amount  of  $457,266,  realized  from  the  sale 
of  the  refunding  mortgage  4  per  cent  bonds. 

These  Pere  Marquette  refunding  mortgage  4  percents  were  the 
bonds  of  which  the  C,  H.  &  D.  purchased  and  guaranteed  $9,207,000, 
the  total  amount  issued  during  the  Zimmerman-Hollins  regime.  The 
details  of  that  transaction  and  the  syndicating  arrangements  inci- 
dent thereto  are  all  set  out  in  the  C,  H.  &  D.  section  of  this  report. 
In  the  issue  of  these  securities  the  Pere  Marquette  suffered  a  discount 
of  $1,^14,522.60.  The  records  indicate  that  the  cash  realized, 
$7,992,477.50,  was  disbursed  for  the  following : 

Toledo  Railway  &  Terminal  Co.'s  stock $1, 645, 000. 00 

Wolverine  Coal  Co.  stock  (balance) 62,500.00 

Retirement  of  equipment  obligations 1,179,724.81 

Retirement  of  G.  R.  N.  &  L.  S.  R.  R.  Co.  bonds 19, 000. 00 

Pere  Marquette  Steamship  Co.  advances 75,000.00 

Cash 'payment  on  Winthrop  equipment 457,206.00 

Repayment  of  loans 3, 025, 000. 00 

Dividend  on  preferred  stock 210, 000. 00 

Bond  interest 150, 000. 00 

Audited  vouchers  (including  miscellaneous  expense  items) 893,041.52 

Balance  available  for  additions  and  betterments ...  175, 945. 17 


Total 7, 992, 477.  50 

The  condition  of  the  finances  of  the  company  about  this  time  and 
for  some  time  before  made  it  necessary  for  the  management  to  pro- 
vide ready  cash  to  meet  the  current  obligations  then  outstanding. 
From  the  moneys  received  from  the  issue  of  bonds  $3,625,000  was 
used  to  take  up  notes  on  v^hich  cash  had  been  raised  to  meet  such 
obligations  of  this  and  the  former  management. 

It  is  significant  that  by  June  30,  1905,  the  Zimmerman-Hollins 
management  had  reduced  to  $700,000  the  loans  and  bills  payable, 
which  had  aggregated  $1,837,151.65  the  year  before.  Special  de- 
posits had  been  made  to  cover  a  half  million  dollar  liability  for 
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matured  intereBt  unpaid,  but  the  cash  was  overdrawn  by  some  $675,- 
115.42  net  on  June  30, 1905. 

An  additicmal  amount  of  $1,179,724.81  was  needed  from  the  pro> 
oeeds  of  these  bonds  to  meet  the  increasing  payments  on  equipment 
purchased  and  retirement  of  equipment  trust  issues.  Also,  in  order 
to  fulfill  the  company's  obligations  in  respect  of  the  purchase  of  the 
35,000  shares  of  Tcdedo  Bailway  &  Terminal  Company  stock, 
$1,645,000  was  necessary,  and  this  amount  was  supplied  from  the 
cash  received  from  the  sale  of  these  bonds.  This  company  will  be 
referred  to  herein  as  the  ^^  terminal  company."  The  details  of  this 
Utter  transaction  are  recited  at  length  in  the  C,  H.  &  D.  section  of 
this  report,  and  in  Appendix  12. 

Indication  that  the  increase  of  $10,136,000  in  interest-bearing 
securities  meant  little  in  the  way  of  new  property  is  found  in  the  fact 
that  in  the  12  months  to  Jime  30,  1905,  the  investment  accounts  in- 
creased only  $7,079,521.10,  although  funded  debt  retirements  required 
only  $1498,724.81.  This  $7,079,521.10  was  represented  by  the  fol- 
lowing: 

1.  Capital  stock,  Toledo  Ry.  &  Terminal  Co.,  85,000  shares $1, 645, 000. 00 

2.  Capital  stock,  other. affiliated  companies 87,  TiaSO 

a  Advances  to  Toledo  Ry.  &  Terminal  Co 78, 750. 00 

4.  Advances  to  Chicago,  Cincinnati  &  Louisville  R.  R.  Co 323, 276. 06 

6.  Advances  to  other  affiliated  companies 334, 457. 84 

&  Miscellaneous  physical  prc^ierty 11, 425. 45 

7.  Sinking  fund  deposits '. 15,000.00 

a  Equipment 2, 294, 707. 31 

9.  General  improvements,  additions,  and  betterments,  net 1, 024, 826. 71 

10.  Improvements  on  Canadian  property 20,671.18 

11  Discount,  conmiissions,  and  expenses  on  securities 1, 242, 690. 25 

12.  Expenses  Prince  voting  trust 1,000.00 

Total 7, 079, 521. 10 

Furthermore,  items  1, 3,  and  4  in  the  above  list  were  bad  investments 
of  over  $2,000,000  cast  upon  the  Pere  Marquette  as  incidents  of  the 
operations  of  the  C,  H.  &  D.  stock  syndicate  and  the  Hollins-Zimmer- 
man  combination  of  interests  which  succeeded  it.  Items  11  and  12, 
aggregating  nearly  one  and  a  quarter  million  dollars  more,  mani- 
festly brought  nothing  whatever  in  the  way  of  property  to  the  Pere 
Marquette. 

When  to  these  bad  investments,  discounts,  and  the  like,  there  is 
added  the  amount  used  to  pay  off  floating  debt,  covering  current 
accounts,  it  becomes  apparent  that  the  issues  during  the  Zimmerman- 
Hollins  regime  of  the  refunding  mortgage  4  per  cent  bonds  saddled 
upon  the  Pere  Marquette  an  annual  fixed  charge  of  at  least  $250,000 
tor  nothing  of  substantial  permanent  value. 
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The  income  account  for  tjie  year  to  June  30, 1905,  included  the  op- 
eration to  the  Niagara  frontier  over  the  Michigan  Central  tracks, 
which  began  about  July,  1904.  The  year's  gross  operating  revenues 
reached  $12,667,420.34,  but  the  operating  expenses  increased  faster 
than  the  revenues,  and  amounted  to  $9,640,676.13,  a  ratio  of  76.11  per 
cent.  The  resulting  net  operating  revenue  was  a  decrease  of  $111,- 
151.11  from  that  of  the  year  ending  December  31,  1902,  when  the 
operated  mileage  was  much  less. 

Apparently  it  was  necessary  in  this  year  to  make  up  some  of  the 
work  deferred  by  the  preceding  management.  The  expense  for  main- 
tenance, already  set  forth  in  the  discussion  of  the  Prince  management, 
antej  page  45,  would  of  itself  indicate  this,  as  does  the  relation  of 
the  operating  expense  accounts.  It  also  appears  from  the  rail  records 
that  85-pound  rail  was  adopted  and  63.15  miles  laid;  but  general 
roadway  and  track  work  and  tie  renewals  did  not  proceed  at  the  rate 
demanded  by  proper  maintenance,  nor  at  the  rate  imder  the  Crapo- 
Thayer  management. 

The  difSculties  did  not  end  with  increase  in  operating  expenses. 
Rentals  of  tracks,  yards,  terminals,  buildings,  and  other  property 
aggregated  $753,251.86,  almost  $550,000  over  the  rentals  for  1902, 
thus  reflecting  the  cost  of  reaching  Chicago  and  the  Niagara  frontier. 
Bond  interest  charges  amounted  to  $2,178,954.83,  the  increase  over 
1902  being  almost  exactly  50  per  cent. 

Dividends  paid  during  this  year  aggregated  $531,234.25  made  up  as 
follows : 


Date  paid. 

Paryaluei 

Class  Of  atodk. 

Rate  (per 
cent). 

Amount 
paid. 

Deo.  81. 1004 

$10,500,800 

10,613,200 

3,106.550 

3,105,660 

Preferred...... 

_ do  _ 

2 
2 

1 
2i 

t310,106w00 

210,244.00 

31,065.80 

79,13&76 

Jane  30. 1005 

Mar.  31. 1905 

Common 

do 

7ime30'.  1005 

Total 

631,234.25 

The  dividends  paid  in  1905  came  within  the  scope  of  the  lease 
of  the  Pere  Marquette  to  the  C,  H.  &  D.,  effective  on  March  1, 1906, 
whereby  the  latter  road  guaranteed  the  payment  annually  of  5  per 
cent  on  the  common  and  4  per  cent  on  the  preferred  stock  of  the  Pere 
Marquette.  In  consequence  the  aggregate  of  the  1905  dividends, 
$321,038.25,  was  charged  against  the  C,  H.  &  D.  and  handled  as 
"  income  from  other  sources,"  but  even  with  this  the  net  result  that 
year  was  a  loss  of  $22,430.48.  Nevertheless  the  dividend  disburse- 
ments aggregated  $531^34.25. 

This  year  to  Jime  30,  1905,  and  in  fact  the  period  of  the  entire 
Zimmerman-HoUins  management  down  to  October  20,  1905,  was  a 
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time  when  the  Pere  Marquette  was,  so  to  speak,  slipping  back 
rapidly.  It  did  not,  to  be  sure,  fail  to  pay  its  bond  interest,  but 
this  fact,  much  stressed  by  the  representative  of  J.  P.  Morgan  & 
Company,  who  appeared  before  us  in  this  proceeding,  must  be  con- 
sidered in  the  light  of  the  methods,  already  discussed,  which  were 
adopted  to  meet  current  obligations;  also  in  the  light  of  the  defer- 
ring of  maintenance  required  to  Bring  about  even  the  result  shown 
by  the  income  account,  unsatisfactory  as  that  result  was. 

▼HL   MOIfiAN   liANAGEMSlIT,  VBOM   1905. 

It  seems  proper  to  treat  these  years  as  one  period  in  the  history  of 
the  Pere  Marquette.  During  this  period  there  were  extensive  changes 
in  the  stock  owner^p,  particularly  in  the  transfer  of  the  C,  H.  &  D. 
holdings  of  110,000  shares  of  Pere  Marquette  common  to  J.  P.  Morgan 
k  Company,  and  there  were  changes  in  the  Pere  Marquette  directorate 
as  a  result  of  the  purchase  of  control  of  the  C,  H.  &  D.  first  by  the 
Erie  and  then  by  the  Baltimore  &  Ohio,  while  the  C,  H.  &  D.  still 
held  that  common.  But  from  December  4,  1905,  when  George  W. 
Perkins  went  on  the  Pere  Marquette  board,  representing  Morgan  & 
Company,  that  firm  seems  at  all  times  to  have  been  the  guiding  hand 
in  Pere  Marquette  affaira 

The  first  event  of  importance,  following  the  acquisition  of  C,  H.  & 
D.  control  by  the  EIrie  on  October  20,  1905,  and  the  reorganiza- 
tion in  its  interest  of  the  Pere  Marquette  board,  was  the  receiv- 
ership under  Judson  Harmon,  commencing  December  4,  1905.  This 
was  coincident  with  the  receivership  of  the  C,  H.  &  D.,  and  on  be- 
half of  Morgan  &  Company  it  is  insisted  that  the  step  was  necessary 
m  order  to  separate  the  two  corporations.  However  that  may  be.  it 
is  apparent  that  the  Pere  Marquette  of  itself  was  then  well  on  the 
way  toward  a  receivership.  It  continued  under  a  receiver  until  De- 
cember 14,  1907.  Under  a  plan  for  reorganization  without  fore- 
dosore,  proposed  in  August,  1907,  the  consolidation  of  this  com- 
pany witii  the  Pere  Marquette  Bailroad  of  Indiana,  its  subsidiary, 
was  effected,  and  an  issue  of  $5,000,000  of  debenture  bonds  was  au- 
thorized to  retire  its  floating  indebtedness.  These  bonds  were  offered 
to  and  purchased  by  the  stockholders  of  the  Pere  Marquette,  and 
carried  with  them  a  stock  bonus  which  has  already  been  explained, 
amte^  page  81.  This  bonus  was  made  out  of  the  treasury  stock 
whidi  had  been  returned  to  the  Pere  Marquette  by  the  C,  H.  &  D., 
tfarooj^  the  Harmon-Crapo  arbitration  of  the  financial  difficulties 
between  the  two  roads,  as  subsequently  told  in  the  C,  H.  &  D.  section 
of  this  report.  These  bonus  issues  increased  the  actual  or  outstanding 
capital  stock  liability  by  $1,713,016.  The  new  company's  capital 
atodc  aocount  increased  $500,000  over  that  of  the  predecessor  in 
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order  to  take  up  a  like  amount,  being  the  entire  issues,  common 
and  preferred,  of  the  capital  stock  of  the  Pere  Marquette  of  Indiana 
owned  by  the  parent  company. 
Funded  securities  were  issued  during  this  period  as  follows : 

Mortgage  bonds $17, 746, 000. 00 

Debenture  bonds 6, 000, 000. 00 

CoUateral  trust  notes Jt 8,000,000.00 

Trust  notes 1, 200, 000. 00 

Equipment   obligations 14, 068, 471. 62 

Receiver's  certificates 6, 643, 860. 00 

ReceiTer*8   notes 1,160,000.00 


Total 54. 696, 881. 62 

The  consideration  received  by  the  Pere  Marquette  for  the  fore- 
going was: 

Sold  for  cash $30, 644. 826. 48 

Exchanged  for  equipment 7,483,686.26 

Exchanged  for  securities  of  carrier's  own  issue 6, 686, 886. 27 

Given  in  settlement  of  Bradford  suit  regarding  Chicago,  Cin- 
cinnati &  Louisville  Railroad  Co.  stock  purchase 400, 000. 00 


Total  consideration . 44, 024, 297. 00 

Discount,  etc 10, 672, 634. 62 


Total 64. 506, 831. 62 

So  far  as  can  be  ascertained,  the  cash  realized  from  the  sale  of 
securities  was  disbursed  as  follows: 

Equipment  obligations  retired $11,408,864.82 

P.  M.  coUateral  trust  notes  retired 6, 395, 236. 04 

Grand  Rapids,  Kalkaska  &  Southeastern  R.  R.  bonds  retired 142,000.00 

Receiver's  certificates  and  notes  retired 2, 863, 360. 00 

Cash  payment  for  new  equipment 991, 896. 49 

Additions  and  betterments  (gross) 6,923,587.01 

Other  corporate  purposes •  1, 819, 881. 62 

Total  _— 30, 544.  825. 48 

During  this  period  the  investment  in  road  and  equipment  account 
increased  $15,524^87.67.  The  following  is  representative  of  the 
addition. 

New  equipment ^  475, 482. 74 

Additions  and  betterments 6, 923, 587. 01 

Charges  to  road  and  equipment  not  representative  of  property-      6, 413, 612. 83 

Cross  charges 20. 812. 682. 68 

Liess  equipment  and  property   retirement   and   miscellaneous 
credits ^ 6, 288. 294. 91 


Net  charges „.. 16,524,287.67 
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The  $5,413,512.83  not  representing  property  is  made  up  of  the 
foUowing  items: 

Pere  Marquette  International  Bridge  Co.,  project  abandoned $1, 015. 95 

BufTalo  &  Niagara  Terminal  R.  R.  Co.,  amount  advanced 5, 424. 55 

Adjustment  of  Pere  Marquette  Steamship  Co.  accounts 238, 713. 58 

Payment  to  city  of  Chatham,  Ontario,  In  settlement  of  claim  against 

Pere  Marquette  for  nonmaintenance  of  car  shops  at  Chatham 17, 600. 00 

Trustees  services  account  EJastern  Equipment  Co 2, 609. 00 

Excess  amount  charged  over  cost  of  construction  of  P.  M.  of  Ind..  440, 068. 19 
Worthless  assets  and  accrued  deficit  carried  on  books  of  Pere  Mar- 
quette prior  to  reorganization 4, 711, 470. 44 

Miscellaneous  adjustments  of  equipment,  operating  expenses,  etc..  1, 611. 12 

5, 413, 512. 83 

The  item  of  $4,711,470.44  desei*ves  further  exposition.  It  was 
diarged  to  property  account  by  instructions  of  the  president,  William 
Cotter,  as  authorized  by  the  board  of  directors  at  a  meeting  held  on 
August  18,  1908.  The  following  extract  is  taken  from  the  minutes 
of  that  meeting: 

The  attention  of  the  board  was  caUed  to  the  following  asset  or  debit  accounts 
KppeeLTing  on  the  hooka  of  the  Pere  Marquette  Railroad  Company,  viz: 

Toledo  RaUway  &  Terminal  Oo.  stoclc $1, 645, 000. 00 

Advances  to  Toledo  Ry.  &  Terminal  Co 70, 000. 00 

Advances  to  Chicago,  Cincinnati  &  Louisville  R.  R.  Co 423, 009. 34 

C  C.  &  L.  Bradford  settlement 400, 000. 00 

Samla,  Petrolia  &  St  Thomas  Ry.  stock 9, 884. 52 

Discount  and  expenaea  in  connection  with  the  issue  of  4  per  cent 

refunding  bonds 128, 047. 00 

Profit  and  loss  debit,  June  30,  1907 2, 186, 066. 16 

4, 862, 007. 02 

and  also  the  fallowing  credit  or  liability  accounts  appearing  on  the  said  boolcs, 
Tis: 

Inventory,  overages,  prior  to  receivership $117, 335. 66 

Steel  rail  sospense  account,  prior  to  receivership 33, 201. 02 

150,  536.  58 

l%e  president  requested  authority  to  write  off  or  cancel  the  al)ove  ac- 
counts on  the  boolcs  of  the  company,  stating  that  the  debit  accounts  did 
not.  In  fact,  represent  existing  assets  of  any  value,  and  explaining  that  the 
carrying  of  said  Items  In  the  accounts  would  make  our  balance  sheet  misleading 
as  to  the  true  assets  and  operations  of  the  new  company.  On  motion,  the  presi- 
dent was  authorized  to  have  the  necessary  entries  made  on  the  books,  charging 
the  amount  of  the  loss  to  property  accounts. 

This  entry  was  made  on  the  books  of  the  reorganij^ed  Pere  Mar- 
qnetto  after  the  consolidation  but  as  an  incident  thereof.  The  intent 
waf  (o  wipe  out  what  the  entry  described  as  ^^  worthless  accounts," 
ctrried  from  the  books  of  the  old  company. 
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It  must  be  borne  in  mind  that  the  sole  aim  of  this  consolidation 
was  to  reorganize  the  Pere  Marquette,  which  had  been  in  receivers' 
hands  for  about  two  years,  without  foreclosure.  The  only  new  prop- 
erty added  to  the  Pere  Marquette  was  a  line  of  20.7  joulles  in  Indiana 
with  no  equipment  except  an  officer's  private  car,  and  some  Chicago 
terminals  of  small  extent.  The  construction  of  that  property  had 
been  very  largely  done  by  the  Pere  Marquette  and  its  actual  cost  was 
a  little  over  $700,000.  In  the  reorganization  the  cost  of  road  on  the 
books  of  the  reorganized  company  was  inflated  to  the  extent  of  over 
$5,000,000.  The  propriety  of  this  transaction  was  defended  by  the 
representative  in  this  proceeding  of  J.  P.  Morgan  &  Company,  on  the 
ground  that  it  would  have  been  an  absurdity  to  start  out  the  new 
company  with  a  deficit.  This  defense,  however,  must  be  considered 
in  the  light  of  a  subsequent  transaction,  next  related. 

In  the  Harmon-Crapo  arbitration  the  Pere  Marquette  was  awarded 
$1,364,000  as  compensation  for  its  claims.  That  debt  was  subse- 
quently liquidated  in  1909  in  C,  H.  &  D.  general  mortgage  bonds. 
The  same  representative  of  Morgan  &  Company,  who  as  attorney 
for  the  Pere  Marquette  had  pressed  its  claims  before  the  arbitrators, 
expressed  the  view  that  this  award  was  probably  dictated  by  the 
very  losses  which  had  produced  these  ^^ worthless  assets"  loaded 
into  the  property  investment  account.  Nevertheless  when  the  Pere 
Marquette  later  wrote  up  those  C,  H.  &  D.  bonds  at  60  per  cent  of 
their  par  value,  or  $818,400,  this  latter  amount  was  credited,  not  to 
the  property  investment  account,  but  to  profit  and  loss. 

During  this  same  period  of  1906-1914  other  investments  decreased 
$2,919,664.64,  mainly  due  to  the  adjustment  of  the  terminal  company 
and  Chicago,  Cincinnati  &  Louisville  accounts  charged  into  co^t  of 
road,  as  just  shown.  Floating  equipment  owned  by  the  Pere  Mar- 
quette which  had  previously  been  turned  over  to  the  Pere  Marquette 
Steamship  Company,  a  subsidiary,  and  carried  as  an  investment,  was 
transferred  back  and  the  accounts  were  adjusted  by  the  inclusion 
thereof  in  cost  of  property.  The  $1,364,000  par  value  C,  H.  &  D. 
general  mortgage  bonds  received  from  the  C,  H.  &  D.  in  settlement 
of  the  award  under  the  Harmon-Crapo  arbitration  were  set  up  as  an 
*'  other  investment "  at  60  per  cent  of  their  par  value  and  the  same 
amount  was  credited  to  profit  and  loss.  Advances  of  $222,672.12 
were  made  to  the  Toledo  Terminal  Railroad  Company,  the  successor 
of  the  terminal  company. 

The  income  account  for  these  years  shows  an  aggregate  loss  of 
$12,962,905.48,  the  results  condensed  being  as  follows: 

Operating  revenues  and  other  Income $139, 689, 905. 91 

Operating  expenses  including  taxes ; 115, 262, 027. 94 

Gross  income 24, 327, 877. 97 
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DedoctiooB  from  gross  income: 

Hire  of  equipment |2,650,087.B9 

Rentals 0, 519, 457. 62 

Bond  and  other  interest 28, 110, 968. 16 

Mlsctilaneons 110,820.89 

$87,290,788.45 

Not  1O0B 12, 9$2, 90S.  48 

In  connection  with  this  showing  we  find  it  necessary  again  to  com- 
ment upon  the  position  taken  by  Morgan  &  Company  in  this  pro- 
ceeding. It  was  m*ged  upon  us  that  at  no  time  during  the  first  re- 
oeiversliip  and  up  to  the  commencing  of  the  second  on  April  5, 1912, 
did  the  Pere  Marquette  make  default  in  its  payment  of  fixed  charges. 
Such  is  the  fact,  but  it  is  also  the  fact  that  those  interest  payments 
were  not  wholly  earned,  but  were  met  partly  out  of  the  proceeds  of 
receivers'  certificates,  afterwards  funded  in  tiie  debenture  bond  issue, 
and  out  of  a  fictitious  net  revenue,  secured  only  at  the  expense  of 
proper  maintenance  of  the  property.  The  only  year  of  possible  ex- 
ception was  1910.  To  a  considerable  extent  the  degree  to  which 
maintenance  was  deferred  during  this  period  of  Morgan  control  is 
clearly  evidenced  by  the  comparison  of  operating  expenses  in  Appen- 
dix 4;  it  is  shown  also  by  the  statistics  of  rail  and  tie  work,  and  car 
and  locomotive  condition,  as  set  forth  in  our  discussion  of  the  physi- 
cal condition  of  the  property;  it  was  obvious  to  the  engineers  of  this 
Conmiission  who  inspected  the  property  in  the  late  fall  of  1914 ;  and 
it  is  freely  admitted  by  the  carrier^s  operating  management. 

Through  this  Morgan  reorganization  the  Pere  Marquette  emerged 
from  receivership  in  1907  carrying  a  load  of  outstanding  capital  stock 
and  funded  debt  heavier  by  $7,000,000  than  that  imder  which  it  was 
staggering  when  the  receivership  began  two  years  before.  It  never 
succeeded  in  carrying  itself  thereafter.  A  proper  reorganization 
would  have  included  reduction  and  not  increase  of  fixed  charges. 
The  plan  of  reorganization  dated  October  80,  1916,  carries  marked 
decrease  in  fixed  charges. 

Other  losses  carried  through  the  profit  and  loss  account  in  addition 
to  the  results  of  operation  must  be  considered.  In  the  aggregate  the 
showing  to  June  30, 1914,  was  as  follows : 

DetHta: 

Net  loss  from  income $12. 9S2, 905. 48 

Dd)t  dlflcoant  eztinguitbed 10,500,486.02 

Net  loss  on  retired  road  and  equipment 8, 054, 800. 59 

lOscenaneons  debits , 724,047.40 

Total  d^its 27, 242, 289. 49 

Oedita :  Mlicellaneoui  credits 5, 187, 199. 76 

Profit  and  loss  balance  (d^dt) 22, 055, 069  78 
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The  major  portion  of  the  ^^debt  discount  extinguished''  is  the 
amount  of  discount  resulting  from  the  sale  of  $16,000,000  of  Pere 
Marquette  improvement  and  refunding  general  mortgage  6  per  cent 
bonds.  These  bonds  had  been  pledged  as  collateral  with  the  trustees 
of  an  $8,000,000  issue  of  Pere  Marquette  collateral  trust  6  per  cent 
notes,  which  brought  in  95  per  cent  cash,  t>r  $7,600,000,  furnished  by 
J.  P.  Morgan  &  Company.  This  issue  was  made  with  the  approval 
of  the  Michigan  Bailroad  Conunission.  The  interest  on  the  notes 
being  in  default,  the  trustee  sold  the  $16,000,000  of  collateral  bonds  at 
auction  for  the  sum  of  $6,395,236.04,  the  bonds  being  bid  in  by  a 
committee  representing  the  $8,000,000  of  notes.  The  proceeds  were 
applied  pro  rata  on  the  face  of  the  notes,  leaving  a  balance  of 
$1,604,763.96  still  due.  The  carrier  chose  to  charge  to  profit  and  loss 
all  the  resulting  discount  of  $9,604,763.96  on  the  bonds  instead  of 
amortizing  any  part  thereof.  Thereafter  interest  accrued  on  the 
$10,000,000  of  bonds  as  well  as  on  the  deficiency  of  $1,604,763.96  on 
the  notes. 

Morgan  &  Company's  representative  before  us  stated  that  he  did 
not  know  the  names  of  all  the  holders  of  the  bonds,  and  when  asked 
to  tell  the  names  of  those  he  did  know  declined  to  do  so,  for  the 
expressed  reason  that  he  felt  that  he  should  not  advertise  the  owner- 
ship of  worthless  bonds.  He  admitted,  however,  that  Morgan  &  Com- 
pany were  interested  in  the  ownership  of  the  bonds  and  in  the  bal- 
ance remaining  impaid  on  the  notes.  The  extent  of  that  interest  is 
not  disclosed  of  record.^ 

In  January,  1912,  the  Old  Colony  Trust  Company,*  of  Boston, 
loaned  the  Pere  Marquette  $1,200,000  on  its  6  per  cent  notes  maturing 
July  28, 1912,  and  secured  by  $1,200,000  par  value  of  Pere  Marquette 
improvement  and  refimding  general  mortgage  5  per  cent  bonds  and 
the  $1,364,000  of  C,  H.  &  D.  general  mortgage  bonds  which  had  been 
accepted  by  the  Pere  Marquette  in  satisfaction  of  the  Harmon- 
Crapo  arbitration  award.  After  default  this  collateral  was  sold  on 
February  17, 1915,  the  proceeds  being  as  follows : 

$1,200,000  P.  M.  improvement  and  refunding  bonds  brought $60, 037. 50 

$1,364,000  0-,  H.  &  D.  general  mortgage  bonds  brought 477, 550. 00 

Total 537, 587. 50 

The  result,  with  costs  of  sale,  left  $656,092.80  still  outstanding,  and 
created  an  additional  liability  of  $1,200,000  at  5  per  cent  on  the 
books  of  the  Pere  Marquette,  besides  reducing  its  investment  account 
by  $818,400,  at  which  figure  the  C,  H.  &  D.  bonds  had  been  carried. 
We  direct  attention  here  to  the  C.,  H.  &  D.  portion  of  this  report 
where  it  is  shown  that  the  Baltimore  &  Ohio  Railroad  Company  was 

^  The  plan  for  reorganisatloii  of  tho  Pere  Marquette*  recentlj  annouiiced,  proyldes  that 
collateral  trust  noteSt  and  the  Old  Colony  notes,  depoilted  under  the  plan,  must  be 
accompanied  by  the  collateral  to  the  extent  respectlTaly  receired  by  the  holders  thereot 
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€tkea  bound  to  retire  these  C,  H.  &  D.  bonds  before  or  during  July, 
1916,  by  paying  $850  cash  for  each  $1,000  bond,  or  by  issuing  in 
exchange  therefor  a  new  C,  H.  &  D.  4  per  cent  bond  guaranteed  by 
the  Baltimore  &  Ohio;  also  that  the  Baltimore  &  Ohio  did  finally 

pay  $700.86  cash  for  each  $1,000  par  value  of  those  C,  H.  &  D.  bonds.^ 
The  profit  and  loss  charge  of  $8,064,800.59  represents  that  portion 
of  the  loss  on  the  road  and  equipment  abandoned,  sold,  or  otherwise 
retired  during  this  period  which  was  charged  to  profit  and  loss« 
Included  in  the  miscellaneous  credits  aggregating  $5,187499.76  is 
an  item  of  $2,186,066.16  representing  deficit  from  operation  to  June 
80,  1907,  written  out  of  profit  and  loss  and  charged  to  cost  of  prop- 
erty, as  already  stated,  subsequent  to  the  1907  reorganization.  Of 
the  balance,  $1,978,912.44  was  due  to  setting  up  the  treasury  stock 
of  the  company  from  its  book  value  of  $193,997.56  to  the  par  value 
of  $2472,910. 

The  history  of  this  latter  item  goes  back  to  the  date  of  the  or- 
ganization of  the  original  Pere  Marquette  as  of  January  1, 1900.  In 
that  connection  it  has  heretofore  been  shown  that  at  that  time  the 
company  set  up  as  an  outstanding  liability  and  charged  into  its 
investment  in  road  and  equipment  its  entire  issue  of  $28,000,000  of 
capital  stock,  although  $3,822,250  remained  in  the  hands  of  trustees 
for  the  company.  The  $2,172,910  written  up  to  par  value  in  1912 
was  what  remained  of  that  treasury  stock.  It  was  written  up  to  par 
value,  as  an  asset,  upon  instructions  of  this  Commission,  but  instead 
of  simultaneously  decreasing  the  investment  in  road  and  equipment 
accordin^y,  tLn  obviously  proper  method  of  handling  in  view  of 
the  earlier  transactions  recited,  the  credit  was  placed  in  profit  and 
ices.  True,  the  officials  who  so  dictated  were  not  those  who  had  re- 
corded the  transactions  of  1900,  but  there  is  no  excuse  for  their 
failure  to  ascertain  the  facts  as  they  have  been  disclosed  in  this 
record,  and  to  record  the  transaction  by  decreasing  the  amount  of 
the  investment  in  road  and  equipment. 

The  improper  accoimting  for  these  two  credits  resulted  in  re- 
ducing the  profit  and  loss  deficit  by  over  $4,000,000.  A  further  item 
included  in  miscellaneous  credits  is  $818,400,  being  the  amoimt  set 
up  in  investment  account  to  cover  the  book  value  of  C,  H.  &  D. 
general  mortgage  bonds  previously  referred  to,  and  credited  to 
profit  and  loss. 

XX.  nnAHOIAL    BXSULTS,     1900-1914. 

The  financial  results  of  the  exploitation  and  mismanagement  to 
wbidi  tills  carrier  has  been  subjected  are  disclosed  to  some  extent  in 

*Appftrtotly  the  payment  ^  tb«  Baltimore  ft  Ohio  altlmatelj  Inured  to  the  heneflt 
•<  the  Fife  Marquette,  for  In  the  recently  announced  plan  for  reorganisation  of  the 
l^flBf  conpanj  only  $144,000  Is  ehown  as  balance  due  on  the  Old  Colony  notes,  and 
that  amount  is  prorided  for  In  the  exchanges  of  mw  company's  securities  for  old. 
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the  comparative  statement  of  property  and  finances  for  these  15 
years,  Appendix  4.  A  better  exposition  is  an  aggregation  of  the  in- 
come account  and  an  analysis  of  the  profit  and  loss  transactions  for 
the  entire  period.    These  follow : 

Income  account,  Jan.  1,  1900,  to  June  SO,  19H. 

Operating  income: 

Railway  operating  revenues $193,975,425.07 

Railway  operating  expenses 148,473,850.05 


Net  revenue  from  railway  operations $45, 501, 575. 02 

Railway  tax  accruals 8, 038, 118. 72 


Railway  operating  income 37, 468, 456. 30 

Revenues  from  miscellaneous  operations..      $3, 112, 138. 24 
Expenses  of  miscellaneous  operations 3,307,433.61 


Net  loss  from  miscellaneous  operations 195, 295. 57 

Total  operating  income 87,273,160.03 

Nonoperating  income 2, 414, 260. 04 

Gross  income 39. 687, 420. 97 

Deductions  from  gross  income : 

Hire  of  equipment $3, 004, 499. 27 

Rentals 8, 267, 899. 67 

Interest  on  funded  and  unfunded  debt 37, 157, 046. 61 

Miscellaneous  income  charges 108, 992. 56 


Total  deductions  from  gross  income . 48, 538, 438. 11 


Net  loss 8, 851, 017.  H 

Miscellaneous  adjustments  of  income  through  profit  and  loss 
account  (net  debit) 573,648.58 


Net  loss  from  operations 9,  Jfik,  665. 72 

Frojlt  and  loss  account.    Analysis  of  entries  from  Jan.  1,  1900,  to  June  SO,  1914. 

Dr.  Cr. 

1.  Net  loss  from  operation,  Jan.  1,  1900,  to 

June  30.  1914 $9, 424, 665. 72 

2.  Profit  on  road  and  equipment  sold $1, 668. 03 

8.  Deficit  prior  to  1908  charged  to  cost  of  road  * 2, 186, 066. 16 

4.  Book  value  of  Oincinnati,  Hamilton  &  Day- 

ton Ry.  CJo.  bonds  • 818, 400. 00 

5.  Treasury  stock  set  up  to  par  value* 1.978.912.44 

6.  Surplus  applied  to  sinking  and  other  re- 

serve funds $552, 277. 03 

7.  Dividend  appropriation  of  surplus* 2,907,485.25 

^  Deficit  to  Jan.  1.  1908.  cbarfed  to  cost  of  road  by  aathorlty  of  board  of  directors. 

"These  bonds,  par  value  11.364.000.  bad  previonsly  been  carried  at  a  nominal  value 
of  $1.    By  action  of  board  of  directors  book  value  was  raised  to  $818,400. 

>  Treasury  stock,  par  Talue  12,172,910,  had  been  carried  at  a  book  Talue  of  $198,997 J(6 
and  was  raised  to  par  value. 

*  Detail  of  dividend  payments  wlU  be  found  in  Appendix  7« 
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&  Surplus   appropriated   for   inyestment  in 

I^ysical  property $527, 818. 00 

9.  Debt  discount  extinguished  through  sur- 
plus        10, 525, 48a  02 

10.  Surplus  transferred  to  contingent  fund 250, 000. 00 

11.  Misc^laneous  appropriation  account  flood 

damage 300, 388. 96 

12.  Loss  on  retired  road  and  equipment 3, 056, 353. 62 

Balance  (loss) $22. 559, 537.  OT 

27,544,469.60    27,544,469.60 

The  details  of  the  transactions  resulting  in  the  more  important 
profit  and  loss  items  shown  above  have  been  set  forth  in  the  fore- 
going pagea  We  have  there  commented  upon  the  impropriety  of 
treating  as  ^^ surplus"  items  8,  4,  and  5.  The  dividend  appropria- 
tions are  shown  in  detail  in  Appendix  7.  Substantially  all  the  ex- 
tinction of  debt  discount  through  surplus  accrued  during  the  period 
of  Morgan  control,  and  is  there  explained.  Items  10  and  11  are 
incidents  of  the  manipulations  of  the  operating  expense  accounts  of 
the  Prince  r^me.  The  loss  on  retired  road  and  equipment  seems 
to  have  been  properly  handled. 

It  must  not  be  understood  that  these  income  and  profit  and  loss 
figure  tell  the  whole  story.  There'  must  be  borne  in  mind  those 
other  losses  which,  during  these  15  years,  have  been  disposed  of  by 
the  handy  device  of  charging  them  up  as  ^^cost  of  road  and 
equipment."  These,  since  the  organization  of  1900,  aggregated 
$6,995,690.53.  Furthermore,  as  to  all  the  different  losses,  all  doubts 
have  been  resolved  in  the  carrier's  favor. 

In  the  two  years  ended  June  30,  1916,  the  Pere  Marquette's  gross 
operating  revenues  increased  very  materially,  mostly  as  the  result  of 
additional  tonnage  handled.  Expenses  did  not  increase  relatively, 
and  the  net  income  result  was  more  satisfactory  than  for  many  years, 
the  deficit  in  1915  being  $1,419,264.53,  and  1916  producing  a  surplus 
from  operations  amounting  to  $254,557.66.  But  in  these  same  two 
years  the  accrued  deficit  grew  to  $31,161,555.92,  mainly  on  account  of 
debt  discounts  extinguished  through  surplus. 

X.  PHYSICAL  CONDITION,    1900-lOlS. 

To  comply  with  that  portion  of  the  request  of  the  House  -Com- 
mittee  on  Interstate  and  Foreign  Commerce  which  relates  to  the 
physical  oonditicm  of  the  equipment  and  property  of  the  Pere 
Marquette  an  examination  was  made  by  engineers  of  the  Commis- 
sion^B  division  of  valuation  in  the  fall  of  1914.  Only  the  property 
and  equipment  in  the  United  States  was  covered;  the  Canadian 
lines  were  not  The  road  inspection  was  made  by  means  of  a  rail- 
road motor  car,  and  the  inspecting  party  was  at  aU  times  acoom- 
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panied  by  a  division  engineer  of  the  carrier.  Detailed  examination 
was  also  made  of  the  structures,  shops,  and  equipment,  and  re- 
course was  had  to  the  engineering  records,  llie  report  of  the 
valuation  engineer  in  charge  of  this  work  was  submitted  to  the 
Pere  Marquette,  and  was  later  incorporated  in  the  record  in  this 
proceeding.  It  considers  separately  each  of  the  various  elem^ts 
of  the  road's  property  and  equipment. 

The  general  conclusions  of  the  inspecting  party  were  that  the  Pere 
Marquette  at  that  time  was  in  nearly,  but  not  quite,  the  condition 
usually  maintained  in  ordinary  railroad  practice  for  handling  traffic* 
of  similar  kinds  and  amounts  in  the  manner  necessary  ta  provide  fair 
service  to  the  public.  To  state  it  another  way,  while  the  property  and 
equipment  was  not  markedly  below  what  might  be.  called  usual  oper- 
ating condition,  it  was  on  the  average  scnnewhat  below.  It  was  also 
apparent  to  the  engineers  that  much  maintenance  work  had  been  d<me 
and  important  improvements  and  additions  made  in  the  two  or  three 
years  preceding  the  time  of  the  inspection.  As  a  result,  rail,  the  most 
important  item  of  track  maintenance,  had  been  increased  in  weight, 
ties  had  been  extensively  renewed,  and  there  was  a  general  betterment 
in  other  particulars  of  the  track  structure.  During  the  same  period 
the  motive  power  and  other  rolling  stock,  and  the  shop  facilities  also, 
had  been  similarly  improved.  New  locomotives  had  been  added  and 
the  old  ones  greatly  bettered,  passenger  and  freight  cars  had  under- 
gcme  heavy  repairs,  and  shop  facilities  had  increased.  But,  with  all 
this,  it  was  apparent  to  the  engineers  that  other  road  and  equipment 
maintenance  and  improvements  were  still  necessary  to  bring  the  road 
up  to  proper  condition. 

It  should  perhaps  be  added  that  what  has  been  said  with  specific 
reference  to  rails  and  ties  applies  with  equal  force  to  most  of  the  other 
elements  of  roadway  maintenance,  and  that  while  much  was  done  in 
the  few  years  preceding  the  late  months  of  1914,  there  then  still  re- 
mained room  for  improvement  in  general  track  maintenance,  in 
ballast,  in  passing,  side,  and  station  tracks,  in  automatic  and  other 
block  signals,  in  fencing,  in  bridges,  and  in  depots  and  other  struc- 
tures, especially  in  the  smaller  communities.  The  work  on  the 
bridges,  however,  was  less  deferred  than  were  the  other  elements  of 
maintenance.  Much  of  this  additional  work  was  in  fact  already 
^'  programmed  "  in  1914  and  has  since  been  performed. 

In  all,  1,782  miles  were  inspected  by  the  Commission's  engineers, 
and  the  track  was  classified  as  follows: 

MUes. 

Above  usual   condition 190 

Usual    condition 1,251  . 

Poor  condition,  but  saffe 268 

Bad  condition,  and  unsafe 78 
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The  Pere  Marquette  officials  indine  to  the  view  that  the  mileage 
in  usual  0(Hidition  would  run  somewhat  more  than  1^51  miles,  and 
they  object  to  the  classification  of  ^^  bad  "  track  as  unsafe,  although 
admitting  the  ^^  bad  "  condition.  It  is  only  fair  to  add  that  the  poor 
and  bad  track  was  found  tor  the  most  part  in  the  unimportant 
iNmnch  lines.  Authority  was  then  being  sought  to  abandon  at  least 
a  part  of  such  mileage.  The  track  above  normal  was  almost  all  be- 
tween Detroit  and  Grand  Rapids.  As  to  the  entire  mileage  the  con- 
clusicm  was  expressed  ihai  generally  the  rail  was  light  for  the  traffic, 
there  being  a  considerable  proportion  of  56-pound  and  less,  which 
was  too  light  for  present  day  rolling  stock.  But  here  it  should  be 
istated  that  in  the  three  years  to  January  1, 1915,  the  average  age  of 
rail  in  the  track  had  been  reduced  by  7.5  years,  and  its  average 
weight  had  been  increased  from  64.18  pounds  to  69.87  poimds. 

Of  the  locomotives  97  per  cent  were  inspected,  and  76  per  cent  were 
found  in  normal  condition  or  better.  Passenger  cars  examined  com- 
prised 89  per  cent  of  the  total,  and  although  many  were  quite  old, 
they  were  rated  in  fair  condition  for  the  traffic  handled.  Eight  per 
cent  of  the  freight  cars  were  looked  over,  and  the  records  on  all 
freight  cars  examined,  and  the  report  on  this  class  of  equipment  indi- 
cates a  lack  of  modem  steel  construction.  As  the  result  of  the  extra 
work  in  recent  years  the  wooden  cars  were  being  rapidly  brought 
up  to  normal  condition. 

These  general  conclusions  of  the  Ccmmiission's  engineers  were 
characterized  by  the  present  operating  manager  of  the  Pere  Mar- 
quette as  ^  a  very  fair  statement." 

It  follows  quite  obviously  that  when  the  extraordinary  repairs, 
renewals,  and  betterments  were  begun,  say  about  1911-12,  ihe  road, 
s^nctures,  and  equipment  must  have  been  in  a  condition  much  be- 
low normaL  This  deduction  is  admitted  by  the  carrier.  The  condi- 
tion of  the  property  was  not  so  good  in  1912  as  it  was  in  1905. 
The  deterioration  was  in  fact  very  marked.  Such  a  condition  must 
inevitably  have  been  the  result  of  policies  such  as  had  been  pursued 
by  succeeding  managements  since  1902,  as  already  detailed  in  this 
rq>ort  But  additional  evidence  may  profitably  be  referred  to  as 
indicating  that  inevitability. 

To  this  end  there  is  inserted  beloT^  a  summary  of  the  rail-laying 
reo(Htl  of  the  company  beginning  with  1900,  and  ending  October  31, 
1914,  and  a  statement  showing  the  crosstie  renewals  for  the  years 
1902-1914,  both  taken  from  the  Pere  Marquette's  engineering  records. 
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MUes  of  raU  laid. 


Year. 

56-pocmd. 

OO-poond. 

OS-pound. 

67-pOiilid. 

70- pound. 

75-potmd. 

85- pound. 

90- pound. 

ToCaL 

1900 

2.72 

10.60 
42.00 
28.50 

13.32 

1001 

163.15 

UNLIS 

1902 

28.50 

1903 

.60 
3.40 

.60 

1904 

3.40 

1905 

0.50 

8.80 
1.00 
6.90 

63.15 
23.50 
16.05 

73.45 

1906 

37.40 

1907 

32.95 

1908 

Nono. 

1909 

3.35 
3.35 
6.25 

&56 

25.10 
11L90 

38.33 
107.45 

32.85 

8.90 

1910 

1.07 
4.50 

29.52 

1911 

122.65 

1913 

23.00 

61.80 

•  178.80 

46.25 

123.13 

1913 

40.80 

2.23 

15.10 

25.40 

309.78 

1914 

15.40 

04.50 

Crosstie  renewals. 


Yearmding 
June  30^ 


1902 
1903 
1904 
1906 
1906 
1907 
1908 
1909 
1910 
lOU 
1912 
1013 
1914 


Main  tracks. 


Hflie. 


1,800.04 
2,124.22 
2,128.87 
2,139.45 
2,151.15 
2,105.68 
2,108.94 
2,080.60 
2,08L85 
2,076.20 
2,074.90 
2,074.90 
2,066.50 


2,079 


Average 
number 
ties  laid 
per  mile. 


286 
242 
260 
231 
178 
179 


122 
223 

254 
256 
375 
251 


242 


Percent- 
age of 
renewals. 


8.0 
7.5 
8.12 
6.9 
6.6 
6.6 
9.8 
3.8 
6.9 
&2 
&0 
12.7 
7.8 


7.6 


Presumed 

life 

(yews) 

based  on 

ties 
renewed. 


11.2 
13.2 
12.3 
14.6 
17.9 
17.9 

ia7 

25.2 
14.2 
12.1 
12.5 
7.7 
12.7 


18.2 


Sidetracks. 


HUes. 


693.30 
643.61 
674.61 
748.17 
745.96 
743.54 
742.55 
740.15 
786.29 
80166 
840.66 
853.53 
866.74 


753 


Average 
number 
ties  laid 
per  mile. 


318 
300 
306 

158 
128 
190 
160 
96 
188 
170 
352 
266 
219 


198 


Percent- 
age of 
renewals. 


7.8 
7.1 
7.3 
5.6 
4.5 
6.8 
6.03 
3.4 
6.5 
6.0 
12.5 
9.4 
7.8 


7.0 


Presumed 
lif^ 

(y««) 

based  on 

ties 
renewed. 


12.8 
14.0 
13.6 
17.7 
21.9 
14.7 
16.5 
29.1 
15.3 
16.4 
8.0 
10.6 
12.7 


14.1 


Note.— This  statement  is  compiled  upon  the  following  basis:  Life  of  a  tie  aooq>ted  by  engineers  of 
canier  and  Commission  as  11  years,  character  of  tie»  sou,  drainage,  tiaffic,  and  all  other  necessary  elements 


taken  into  consideration.    Ties  in  main  track  average  3,040  per  mile.     Ties  in  sidetrack  average  2^16  per 
mile.    Therefore,  proper  yearly  maintenance  would  require  the  following:  Ties  per  ~"'  '         '~  ' 
376;  in  sidetrack,  355.    Percentage  to  be  renewed  In  main  track,  9 ;  In  sidetrack,  9. 


Ties  per  mUe  in  main  track 


The  record  of  switdi  tie  renewals  was  furnished  beginning  with 
the  year  1906.  It  shows  that  in  the  main  track  renewals  have  aver- 
aged sufficiently  high  for  adequate  maintenance,  although  it  was 
necessary  to  take  up  some  slack  in  1909, 1912,  and  1914.  In  ihe  sid- 
ings, however,  switch  tie  renewal  has  been  inadequate  and  has  been 
made  up  in  part  by  using  crossties  interlaced,  an  undesirable  practice. 

The  statements  next  following  show  the  condition  of  the  Pere 
Marquette's  equipment  at  stated  times  during  the  past  few  years. 
These  also  were  furnished  by  the  carrier's  representatives.  The  loco- 
motive situation  should  be  viewed  in  the  light  of  the  purchase  in  1910 
and  1911  of  many  new  first-class  engines,  with  a  resultant  improve- 
ment in  tiie  average  condition  during  that  period ;  also,  in  the  light 
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of  the  fact  that  locomotiyes  are  customarily  kept  up  better  than 
cars.  Their  condition  was  considered  by  the  management  to  be  well 
up  to  par  about  April,  1915.  The  ^^  bad  order  "  car  statements  show 
the  car9  out  of  commission,  and  should  be  read  with  the  understand- 
ing that  such  cars  on  the  Pere  Marquette  should  not  normally  ex- 
ceed 1,000. 

Comparative  statement  of  bad  order  cars. 


Date. 


Boz,aU 
Unds. 


Btotik. 


Coal. 


Flat. 


Way. 


TMaL 


ManiLmi.... 

Jiil77ull 

Novamher,  1911 
lUrdLina.... 

JoiMns 

NoTamb6r.l913 
MardLlffO.... 

li^^91i 

Nof«mbsr»in3 

Mr7M14 

Korambar,  1914 
■    WIS.... 


1,022 

1,751 

617 

462 

796 

496 

780 

1,881 

2,413 

2,478 

2,467 

1,730 

1,364 


27 
48 

13 
22 
29 
8 
21 
19 
22 
14 
14 
22 
24 


369 
441 
212 
202 
896 
268 
307 
610 
719 
631 
600 
253 
861 


HI 
128 
70 
82 
98 
81 
29 
112 
86 
78 
48 
74 
67 


9 


14 


8 
1 
6 


1,628 

"•S 

768 
1,820 

862 
1,137 
2,622 
3,268 
3,201 
3,037 
2,080 
1,812 


Comparative  statement  sJuMcing  condition  of  locomotives.^ 


Good. 

Fair. 

Poor. 

Beady 

for 
shop. 

In 
shop. 

Wait- 
ing 
for 

shop. 

Con- 
demned. 

Leased. 

Data. 

Shopi^  not  raqoired  f or— 

Total 

OTar9 

months. 

4to9 
months. 

Up  to  4 
months. 

Oct..  1911 

266 
119 

39 
106 

68 
80 

?] 

88 
49 

29 
40 

6 

1 

8 
8 

433 

ADr..l912 

*417 

.BJM.,  mwrnm^  .•••.... 

Bhoppinf  not  requirad  f or— 

In 
sh(q;>. 

Wait- 
ing 
for 

shop. 

Too  light 
or  con- 
demned. 

Leased. 

Data. 

Ovaria 
months. 

6tol2 
months. 

2to6 
months. 

Up  to  2 
months. 

Total 

/■n..lfl4 

78 
109 
152 
161 
170 
180 

90 
100 

87 
90 
87 
89 

122 
76 
64 
62 
44 
31 

37 
30 
16 
13 
19 
22 

88 
38 
37 
38 
39 
31 

20 

21 

19 

9 

9 

4 

28 

86 

4 

3 

6 

11 

413 

Adt..  1914 

410 

JqIt.  1914 

379 

Oat,  1914... 

liB..I916 

376 
373 

Aor^ltU 

368 

■jw*»  •»••'•  ........ 

daaslfioat^  of  eonditian  changed  on  Jan.  1, 1914,  as  indicated  by  statement  In  1913,  strike  in  shops 
■iditkms  abnormal;  figures  not  reported, 
loeomothrea  onaoooanted  for. 


It  may  be  added  as  to  the  locomotives  that  the  federal  inspec- 
tions during  1912  and  1913  showed  about  the  same  percentage  of 
locomotives  found  defective,  biit  many  more  were  ordered  from 
service  in  the  latter  year  than  in  the  former.  In  explanation  of 
this  the  management  points  to  strike  conditions  in  the  shops  in  the 
1918. 
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Another  indication  of  the  condition  of  the  car  equipment  is  found 

in  a  comparison  annually  of  the  hire  of  equipment  balance.    This 

follows : 

Bmchange  of  equipment  halanoes. 


Year. 


1900. 
1001. 
1002. 
1003. 
190«. 
1906. 
1906. 
1907. 


Earned. 


122,624.56 


67,041.63 
809,651.24 


Lost 


$107,194.68 
107,146.97 
112,343.42 


23,197.48 
83,642.64 


Tear. 


1906. 
1900. 
1910. 
1911. 
1912. 
1913. 
1914. 


Earned. 


$213,445.33 


Lost. 


$10,404.72 
143,2U.40 
570,232.60 
614,819.27 
439,734.64 
771,572.90 


In  explanation  attention  is  called  to  the  large  purchases  of  freight 
cars  at  about  the  time  the  balances  were  most  favorable  to  the  Pere 
Marquette,  a  further  indication,  as  we  think,  that  such  equipment 
was  good  while  it  lasted,  without  adequate  repairs,  but  was  not  kept 
up  to  the  condition  necessary  to  retain  it  in  interchange  traffic. 

The  foregoing  statements  leave  no  doubt  that  after  1901  there 
was  practically  no  adequate  rail  work  until  the  years  1911, 1912, 1913, 
and  1914,  although  the  1905  record  was  somewhat  better  than  usual. 
They  further  clearly  show  that  the  tie  performance  was  inadequate 
from  the  very  advent  of  the  Prince  administration,  January  1,  1903, 
through  1907;  and  that,  after  a  slight  improvement  in  1908,  tie  main- 
tenance was  regularly  and  greatly  deferred  until  the  years  1912, 
1913,  and  1914.  The  statements  en\phasize  the  deductions  already 
made  that  one  of  the  road's  chief  sources  of  suffering  has  been  lon^ 
deferred  maintenance  of  road,  structures,  and  equipment,  particu- 
larly cars. 

A  glance  at  the  income  and  operating  expense  accounts  for  recent 
years,  especially  during  the  present  receivership,  will  readily  indi- 
cate the  financial  effect  of  deferring  maintenance  to  the  extent  there- 
tofore practiced  on  the  Pere  Marquette.  The  extraordinary  renewals 
and  repairs  required  and  made  largely  under  the  protection  of  the 
court  in  the  years  1912, 1913,  and  1914,  together  with  adequate  depre- 
ciation charges  made  on  order  of  the  court,  were  responsible  for  the 
tremendous  increases  in  operating  expenses  in  those  years,  resulting 
in  1914  in  an  operating  ratio  greater  than  100  per  cent.    • 

There  was  much  complaint  of  poor  service  throughout  the  territory 
served  by  the  road  during  the  early  months  of  the  receivership. 
That  complaint  must  necessarily,  we  think,  have  greatly  dimin- 
ished as  the  result  of  the  work  done  in  the  past  few  years.  As 
early  as  November  1,  1914,  more  than  half  the  locomotives  were 
counted  by  the  management  in  first-class  condition  and  three- 
fourths  were  rated  in  either  first  or  second  class  condition.    With 
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the  power  so  improved  and  with  the  great  improvement  in  the 
rolling  stock  generally  and  in  the  condition  of  the  roadway  and  track, 
the  Pere  Marquette  found  itself  able  to  increase  its  freight  train 
load  from  360  tons  in  the  last  six  months  of  1910  and  376  tons  in 
the  last  six  months  of  1911  to  503  tons  in  the  same  months  of  1914, 
and  the  latter  period  we  may  note  was  not  one  of  unusual  prosperity 
with  carriers.  Furthermore,  the  passenger  train  record  in  1914 
averaged  almost  90  per  cent  on  time,  and  in  winter  weather  through 
April,  1915,  had  reached  almost  95  per  cent,  whereas  in  1912  the 
percentage  of  passenger  trains  on  time  was  not  infrequently  running 
less  than  60  per  cent.  In  the  same  years  there  was  marked  improve- 
ment in  the  safety  of  operation.  In  1912  the  road  accidents  num- 
bered 416,  the  yard  accidents  109,  and  the  aggregate  financial  loss 
therefrom  was  $122,083.04;  in  1914  the  road  accidents  were  146  and 
the  yard  accidents  29,  while  the  money  loss  aggregated  but  $38,117.22. 
The  present  operating  management  admits  practically  all  of  the 
deductions  as  to  past  performance  drawn  by  the  Commission  in 
this  report,  but  it  points  to  the  great  improvement  made  possible 
under  the  present  receivership,  although  conceding  that  considerable 
work  still  remains  to  be  done.  It  would  seem  that  the  future  of  the 
road  now  rests,  first,  in  the  effectiveness  of  its  reorganisation, 
second,  in  the  character  of  its  subsequent  financial  management,  and, 
chird,  in  its  ability  to  secure  traffic.  A  real  receivership  seems  to  have 
put  the  road  in  a  condition  where  it  can  economically  handle  its 

traffic 
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CINCINNATI,  HAMILTON   A  DAYTON. 

We  shall  now  consider  the  Cincinnati,  Hamilton  &  Dayton,  follow- 
ing the  subjects  as  listed  on  pages  9  and  10. 

I.  CINCINNATI,    HAlflLTON    *    DATTON    RAILBOAD,     1846-1 896. 

This  road  was  chartered  as  ^^  Cincinnati  and  Hamilton  Bail- 
road  Company  "  mider  Ohio  laws  on  March  2,  1846,  but  the  name 
was  changed  to  ^^The  Cincinnati,  Hamilton  and  Dayton  Bailroad 
Company ''  on  February  8, 1847.  The  company's  line,  completed  and 
opened  for  traffic  in  September,  1851,  extended  from  Cincinnati 
through  Hamilton  to  Dajrton,  Ohio,  a  distance  of  about  60  miles. 
No  change  occurred  in  the  corporate  identity  of  the  road  or  in  the 
mileage  owned  by  it  until  the  consolidation  of  1895,  later  described. 

On  March  5, 1851,  the  ^^  Dayton  and  Michigan  Railroad  Company  " 
was  incorporated  in  Ohio  to  build  a  line  from  Dayton  to  Toledo, 
about  141  miles.  This  was  completed  in  1859.  No  change  has  oc- 
curred since  in  the  corporate  identity  of  that  company,  or  in  the  mile- 
age owned  by  it.  The  C,  H.  &  D.  as  a  corporation  and  through 
its  own  stockholders  early,  acquired  an  interest  in  the  new  com- 
pany and  on  May  1,  1863,  leased  its  entire  line  in  perpetuity.  By 
this  lease  the  C,  H.  &  D.  was  given  as  a  bonus  $1,000,000  in  par 
of  Dayton  &  Michigan  stock,  and  this,  together  with  that  already 
held  and  subsequently  acquired,  gave  the  C,  H.  &  D.  a  majority 
control.  Curiously  enough  this  bonus  stock  was  never  entered  on 
the  C,  H.  &  D.  books  and  the  entire  proceeds  from  its  sale  in  1887 
were  credited  to  profit  and  loss.  This  lease,  as  modified  June  23, 
1870,  is  still  in  effect.  Under  it  the  C,  H.  &  D.  was  required  to 
pay  operating  expenses,  taxes,  interest,  organization  expenses,  etc.; 
pay  for  improvements  to  the  road  and  equipment;  pay  dividends 
of  8  per  cent  per  annum  on  preferred  stock;  provide  for  the  re- 
demption, extension,  or  conversion  into  preferred  stock  of  all  ma- 
turing bonds;  and  pay  a  3}  per  cent  dividend  annually  on  ^^unpre- 
f  erred  "  stock. 

Although  the  modification  of  the  lease  entitled  the  C,  H.  &  D.  to 

the  net  earnings,  the  operations  over  the  Dayton-Toledo  line  were 

not  included  in  the  income  accounts  on  the  latter's  books  until  after 

September  80,  1872.    No  further  change  occurred  for  several  years 

in  the  mileage  directly  operated  by  the  parent  road  and  covered  in 

its  own  income  accoimts.    Beginning  in  1881,  however,  a  number  of 

additions  to  the  sjrstem  were  made  through  stock  control  and  lease, 

indicated  by  the  following  statement,  which  brought  the  total  mileage 

directly  operated  on  June  80, 1895,  to  447.18  miles : 
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llcCcmb,  DaBhkr  A  ToUdo  R.  R.»  ttom  DcOilv  to  MoComb 

BovHnc  Onm  R.  R.,lrooi  Tontoguiy  to  Bowting  On«n 

Piqi]a&  TroT  Branch  R.  R.,  from  Tror to PiqiiA 

Colamhus.  nndlay  &  Northorn'R.  R..>  tram  lloComb  to  Findlay. 

Cfndmiati  4c  Dftvum  R/.,  from  Hamitton  to  Middlotown 

Bowling  Onon  R.  R.,>(raDi  Bowline  Onaa.  to  North  Baltimoft .. 
Gtednnati,  Dayton  A  Xrooton  R.  R.,*  from  Dayton  to  Inntoo — 


&90 

fi.56 

a.64 

880 

13.38 

l&OO 

184.06 


iRMtnaiaatioQ  of  tho  MoComb,  D«ihtar  &  Tolodo  R.  R.  ETtwvrion  to  Findlay  built,  making  total 
ovukI  mikan  17.64. 

*  Una  to  North  Baltimort  pnrohaatd  from  Tolado,  Findlay  A  Bpringflald  Ry.,  making  total  ownad 
■li^  30.6&  Oparatioos  owm  tha  BowUng  Oraan-North  Baltfanovi  Una  oommanoad  by  C,  B.  A  D. 
mDteamlMr  1, 180a 


'AlMlMMd  ondar  agraemant  datad  May  1, 1801,  on  which  data  C,  H.  it  D.  bagan  optfatioos.    Milaaga 
adiMlM  ao  milts  of  trackaga  rights  orer  ouMT  Unas. 

The  addition  in  1891  of  the  Cincinnati,  Dayton  &  Ironton  Bailroad 
was  one  result  of  the  settlement  of  the  financial  difficulties  into  which 
the  C,  H.  &  D.  was  thrown  through  its  exploitation  by  Henry  S.  Ives. 
Further  facts  as  to  that  exploitation  are  presented  in  Appendix  8.  In 
the  settlement  of  those  complications  the  C,  H.  &  D.  acquired  a  major- 
ity of  the  stock  of  the  Dayton,  Fort  Wayne  &  Chicago  Railway.  That 
road  extended  from  Delphos,  Ohio,  through  Dayton  to  Deans,  Ohio, 
and  thence  had  trackage  rights  into  Ironton,  Ohio.  Its  corporate  his- 
tory may  be  traced  back  into  the  Toledo,  Cincinnati  &  St.  Louis  Bail- 
road  system  in  the  abridged  corporate  history  chart.  Appendix  3. 
Infonnation  as  to  the  financial  history  of  this  Delphos-Ironton  line 
is  fragmentary,  but  the  facts  available  indicate  that  it  was  never 
financially  strong.  The  Dayton,  Fort  Wayne  &  Chicago  was  thrown 
into  receivership  on  March  19, 1888,  and  when  sold  at  foreclosure  in 
Februaiy,  1891,  was  taken  over  by  two  companies  organized  by  the 
C.,  H.  A  D.^  the  one,  the  Cincinnati,  Dayton  &  Ironton  Kailroad, 
acquiring  the  line  from  Dayton  to  Ironton,  184.05  miles,  and  the 
other,  the  Cincinnati,  Dayton  &  Chicago  Bailroad,  acquiring  the  then 
narrow-gauge  Une  from  Dayton  to  Delphos,  95.70  miles.  The  C,  H. 
ft  D.  owned  the  entire  capital  stock  of  both  companies,  although  not 
carried  as  stocks  on  its  books,  and  conducted  their  operations.  No 
separate  books  of  account  were  kept  for  them.  In  the  case  of  the 
Cincinnati,  Dajrton  &  Ironton  the  operating  results  were  embraced 
in  the  income  accounts  of  the  C,  H.  &  D.,  but  the  operating  results 
of  the  Cincinnati,  Dayton  &  Chicago  were  cleared  to  an  open  account. 
An  issue  of  $3,600,000  of  first  mortgage  bonds  was  made  in  the  name 
of  and  on  the  property  of  the  Cincinnati,  Dajrton  &  Ironton,  and  these 
too  were  written  on  the  books  of  the  C,  H.  &  D.  as  later  explained. 
These  two  companies  were  consolidated  with  the  C,  H.  &  D.  in  1895 
to  form  the  present  company. 

The  operations  of  the  C,  H.  A  D.  proper  up  to  June  80, 1895,  must 

be  presetted  in  two  statements,  owing  to  the  absence  from  its  files  of 
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certain  primary  record,  covering  its  earlier  years.  We  give  first  a 
statement  for  the  three  and  one-half  years  from  October  1,  1851,  to 
March  31, 1855,  prepared  from  the  company's  reports  to  stockholders, 
of  the  operations  over  the  60  miles  from  Cincinnati  to  Dayton : 

Income  account,  October  i,  1851-March  SI,  1855. 

Gross  earnings $1,365,649.61 

Operating  expenses 571, 692. 68 

Net  revenue  from  railway  operations $793, 966. 93 

Taxes - 36, 350.  34 


Railway  operating  income 1 757.606.50 

Rents 34, 632. 03 

Profit  and  loss  account 48, 395. 61 


Total  nonoperating  income 83, 027.  64 

Gross  income 840, 634. 23 

Interest  account  and  interest  on  bonds 186, 540. 67 

Loss  on  running  steamboat 16, 308. 71 


Total  deductions  from  gross  income 202, 849. 88 


Net  income 637, 784. 85 

Dividends   declared '  438, 8ia  87 


Transferred  to  reserve  fund "  197, 968. 48 

The  next  statement  is  based  on  the  company's  accounting  records 
and  represents  only  the  operations  over  the  mileage  of  the  C,  H.  &  D. 
proper  from  April  1,  1855,  up  to  October  1,  1872 ;  over  the  mileage 
of  the  C,  H.  &  D.  and  Dajrton  &  Michigan  from  Cincinnati  to 
Toledo  from  the  latter  date  up  to  1881 ;  and  thereafter  also  over  the 
new  mileage  acquired  from  time  to  time  as  indicated  in  the  statement 
at  page  71^  ante. 

Income  account,  April  1, 1855-June  SO,  1895. 

QroBS  earnings |73, 520, 641. 28 

Operating  expenses 44,406,486.07 

•     Net  revenue  from  railway  operations $29, 112, 055. 21 

Taxes  and  insurance 2,746,615.69 

Railway  operating  income 26, 365, 439. 52 

Rents 2. 820, 630. 67 

MUeage,  net 378, 879. 99 

Interest  and  exchange,  net 163,315.57 

BiisceUaneous   items 1, 470, 729. 28 


Total  nonoperating  income , 4,833,555.51 

Gross  income .,  .„,, 80, 698, 995. 03 


*The   carrier't   books  of  aecount  Rcord   diTldends  of  9440,780.66   for   this   period. 
BzpUnation  of  difference  not  ayallable. 
'  ▲  difference  of  $1,000  in  pnbliihed  llgoret  not  accounted  for. 
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RtQt  for  lease  of  road |7, 709, 775. 70 

Interest  on  fonded  debt 6,861,127.08 

Miscellaneous  items 788, 432. 63 


Total  deductions  from  gross  income $15, 449, 335. 41 

Net  income 15, 249, 658. 62 

Sinking  funds 66, 180. 00 

DlTidends  declared 7, 323, 14L  81 

Income  balance,  transferred  to  credit  of  profit  and  loss..      7, 860, 337. 81 

The  $1,470,729^8  of  miscellaneous  i^ms  in  nonoperating  income 
includes  $594,000  which  the  carrier  credited  in  the  year  ended  March 
31, 1865,  on  account  of  unpaid  coupons  on  Dayton  &  Michigan  bonds 
received  by  the  C,  BL  &  D.  imder  the  terms  of  its  lease  of  the  for- 
mer. This  credit  more  properly  belongs  in  the  profit  and  loss  ac- 
count 

The  foregoing  statements  show  that  the  C,  H.  &  D.  was  a  profit 
maker  from  the  very  beginning.  Including  $105,000  charged  to 
profit  and  loss,  dividends  amounting  to  $7,868,872.47  were  disbursed, 
18  diown  in  Appendix  9,  and  an  approximately  equal  amount  was 
transferred  from  income  to  the  credit  of  profit  and  loss.  The  latter 
account  also  received  credits  up  to  June  30,  1895,  as  follows: 

HSiOOO,  Interest  aUowed  <m  advances  to  the  Olncinnati,  HamUton  &  Indian- 
apoUs  RaUroad  from  1880  to  1893,  as  later  explained ; 

02,000,  r^resenting  $248,000  of  profit  from  the  sale  of  Cincinnati,  Rich- 
mond &  Chicago  Railroad  stock  and  $268,000,  representing  princi- 
pally net  accumulations  of  surplus  from  the  operation  of  that  line 
by  the  C,  H.  &  D.  from  1866  to  1889 ; 

700,000,  receipts  from  the  sale  of  the  20,000  shares  of  bonus  Dayton  &  Michi- 
gan RaUroad  stock,  acquired  as  previously  explained. 

The  principal  charges  to  profit  and  loss  up  to  the  consolidation 
of  1895  were : 

$150,000  of  Interest  on  C,  H.  &  D.  general  mortgage  bonds,  later  referred  to ; 

807,000  of  discounts  and  conmiissions  on  securities  issued ; 
2,285,000  loss  of  deposits  with  Henry  S.  Ives  &  Company,  later  explained; 

106,000  of  dividends ; 

WfiOO  of  Interest  and  exchange; 

806,000  depreciation  In  stocks  owned. 

• 

Allowing  for  sundry  minor  items,  the  credit  balance  in  profit  and 
loss  on  June  80, 1895,  was  $6,189,486.46. 

The  anH>unt  of  this  surplus,  by  far  the  greater  part  of  which  was 
Mcnmnlated  prior  to  1891  from  the  operation  of  266  miles  of  line 
tad  Ifgj  nusee  the  question  as  to  why  the  stockholders  did  not 
reeove  even  more  generous  cash  distribution  of  profita  A  further 
fltedy  of  the  company's  accounts  answers  that  question. 

The  (X,  EL  ft  D.  for  years  had  been  carrying  among  its  stated 
•ante  an  aecomulation  of  its  advances  to  the  Cincinnati,  Hamilton 
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&  Indianapolis  Bailroad,  a  proprietary  line  extending  from  Hamil- 
ton to  Indianapolis,  Ind.,  98  miles.  At  Indianapolis  an  important 
connection  for  Chicago  business  was  maintained  with  the  Chi- 
cago, Indianapolis  &  Louisville  Railway  Company.  The  C,  H. 
&  D.  had  acquired  absolute  control  of  the  Cincinnati,  Hamil- 
ton &  Indianapolis  at  the  latter's  organization  in  1872,  had  guaran- 
teed the  principal  and  interest  of  $2,500,000  of  its  first  mortgage 
bonds,  and  had  operated  its  line  as  a  part  of  the  system  since  that 
time.  The  results  of  such  operations,  however,  were  not  carried 
into  the  income  accounts  of  the'C,  H.  &  D.  but  were  cleared  on  the 
latter's  books  to  an  oi>en  account  between  the  two  companies.  This 
included  also  advances  for  construction  and  other  charges.  Up  to 
June  30,  1895,  the  deficits  on  the  Cincinnati,  Hamilton  &  Indian- 
apolis amounted  to  $2,466,822.74.  This  included  interest  on  advances, 
delayed  items  carried  into  profit  and  loss,  and  $183,500  of  interest 
accrued  to  June  30, 1895,  on  certain  bonds  of  the  Cincinnati,  Hamil- 
ton &  Indianapolis  which  the  C,  H.  &  D.  tiirough  its  control  of  the 
subsidiary  road  had  caused  to  be  voted  to  itself  in  part  repayment 
of  certain  of  said  advances  and  interest  thereon. 

This  latter  transaction  constituted  a  most  flagrant  abuse  of  cor- 
porate powers  in  funding  operating  deficits  and  interest  charges. 
Between  Jime,  1893,  and  August,  1898,  $2,000,000  of  general  mort- 
gage bonds  of  the  Cincinnati,  Hamilton  &  Indianapolis  were  voted 
by  its  board  of  directors  to  the  C,  H.  &  D.  in  part  repayment  of  the 
former's  debts*  to  the  latter,  stated  to  aggregate  $2,026,841.40. 
Analyses  of  the  accounts  show  that  of  this  sum  only  $219,524.19  had 
been  advanced  by  the  C,  H.  &  D.  for  construction  and  like  purposes. 
The  balance,  excepting  $1,847.99  unaccounted  for,  consisted  of 
$1,063,710.20  of  deficits  in  income  accumulated  between  January  1, 
1880,  and  June  30,  1897;  $474,759.02,  of  interest  on  said  advances 
for  construction  and  deficits ;  and  $267,000,  representing  the  interest 
which  accrued  during  the  four  years,  1893  to  1897,  on  $1,335,000  of 
these  same  Cincinnati,  Hamilton  &  Indianapolis  general  mortgage 
bonds,  being  the  block  first  issued  in  1893.  The  C,  H.  A  D.  being 
in  complete  control  of  the  subsidiary  company,  was  responsible  for 
this  capitalization  of  deficits  and  interest  as  described. 

It  has  been  previously  stated  that  the  C,  H.  &  D.  conducted  the 
operations  of  the  Cincinnati,  Dayton  &  Chicago  Kailroad,  the  Day- 
ton-Delphos  line,  and  owned  its  entire  capital  stock.  The  results  of 
those  operations  were  not  included  in  the  income  accounts  of  the  C, 
H.  A  D.  but  were  cleared  on  the  latter's  books  to  an  open  account 
between  the  two  companies.  For  the  four  years  1891  to  1895  the 
operations  resulted  in  losses  of  $141,856.84. 
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Another  loss  carried  on  the  books  of  the  C,  H.  A  D.  as  an  asset  was 
ID  accumnlation  of  $883,516.64  of  advances  made  up  to  July,  1888,  as 
its  portion  of  unearned  interest  on  bonds  of  the  Cincinnati,  Bich- 
mond  &  Fort  Wayne  Bailroad,  due  under  an  agreement  dated  Jime  1, 
18TL  While  this  asset  was  probably  retained  on  the  company's 
books  in  anticipation  of  possible  repayment,  no  such  repayment  was 
made  up  to  1895,  and  in  June,  1911,  the  account  was  charged  off  to 
profit  and  loss. 

But  much  the  most  serious  losses  suffered  by  the  C,  H.  &  D.  up  to 
the  1895  consolidation  were  those  resulting  from  the  exploitation 
of  the  property  by  Henry  S.  Ives  in  1886  and  1887.  Unfortunately 
the  company's  accounts  and  irecords  do  not  yield  all  the  facts  neces- 
sary to  construct  a  satisfactorily  complete  and  connected  story  of 
Ives's  manipulations,  of  the  financial  difficulties  into  which  he  plunged 
the  C,  H.  &  D.,  and  of  their  ultimate  adjustment.-  Such  facts  as 
could  be  assembled  are  set  out  in  Appendix  8.  It  is  now  impossible 
to  ascertain  even  approximately  what  the  net  losses  were.  That 
they  were  very  substantial  is  evident.  In  part,  to  the  amount  of 
$2,235,000,  they  were  charged  off  to  profit  and  loss  prior  to  1895,  as 
previously  stated,  but  other  items  representing  ultimate  losses  were 
still  carried  on  the  books  at  the  time  of  the  consolidation. 

In  addition  to  the  foregoing  there  was  another  class  of  expendi- 
ture which  necessarily  restricted  cash  dividend  payments.  We  refer 
to  outlay  on  subsidiary  lines,  made,  as  a  rule,  for  additions  and  im- 
provements. For  example,  over  $1,000,000  had  been  advanced  to  the 
Dayton  A  Michigan  to  June  30,  1895,  practically  all  of  which  was 
not  subject  to  repayment. 

From  the  foregoing  it  is  evident  that  there  were  abundant  rea- 
sons why  larger  cash  dividends  had  not  been  paid  prior  to  1895.  The 
aune  facts  warrant  the  conclusion  that  the  surplus  as  then  recorded 
CO  the  books  was  largely  fictitious. 

On  June  30,  1895,  the  following  capital  was  outstanding  in  the 
hands  of  the  public  against  the  C,  H.  &  D.  and  its  two  subsidiary 
fines,  Uie  Cincinnati,  Dayton  &  Chicago  Bailroad  and  the  Cincinnati, 
Dmytcm  A  Ironton  Bailroad,  which  three  companies  were  then  in 
procesB  of  consolidation: 

Oi^ltal  stock: 

Obminon  O,  H.  &  D $4, 000.000 

Poor  per  cent  guaranteed  preferred  O.,  H.  &  D : 

Series  "A"  and  "  B  " : — : 1, 000. 000 

••  Bagle  "  series 742, 100 

MortCife  bonds: 

OU  H.  ft  D.  oonsoHdated  sinking  fund  bonds,  due  1905 — 

5  per  c«it 894, 000 

6  per  eent 1. 840, 000 

7  per  cttit ■,■■,    906, 000 
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Mortgage  bonds — Continued. 

C,  H.  &  D.  second  mortgage  4i  per  cent  bonds,  due  1937 $2, 000, 000 

C,  H.  &  D.  general  mortgage  5  per  cent  bonds,  due  1942 3, 000, 000 

C,  D.  &  I.  first  mortgage  5  per  cent  bonds,  due  1941 3, 500. 000 

Miscellaneous  obligations:  Real  estate  mortgages 6,000 

Nonnegotiable  debt  to  affiliated  companies :  Call  loans 130, 000 

Complete  information  is  not  available  from  the  company's  records 
as  to  the  proceeds  from  these  issues  and  the  use  made  thereof.  Of 
the  common  stock,  $500,000  was  used  to  retire  an  equal  amount  of  an 
early  issue  of  bonds  and  $1,054,100  was  put  out  at  various  times  as 
stock  dividends.  The  $1,000,000  of  series  "A"  and  "B"  preferred 
stock  was  sold  at  par  for  cash.  Holders  were  denied  voting  rights. 
This  stock  originally  bore  guaranteed  dividends  of  6  per  cent,  but  in 
1886  the  stockholders  accepted  a  reduction  in  rate  to  4  per  cent  in 
preference  to  redemption  of  their  stock  at  par  in  cash.  The  so-called 
'"  Eagle "  preferred  stock  bore  4  per  cent  guaranteed  dividends  and 
was  also  denied  voting  rights.  It  had  been  issued  largely  to  redeem 
spi^rious  stock  put  out  by  the  Ives  management,  as  stated  in  Appen- 
dix 8.  No  stocks  for  the  Cincinnati,  Dayton  &  Ironton  and  the 
Cincinnati,  Dayton  &  Chicago  are  included  in  the  statement,  for  the 
reason  that  no  books  were  kept  for  them  and  their  stocks  were  not 
carried  on  the  books  of  the  C,  H.  &  D.  as  its  liability.  Indeed,  the 
latter  did  not  record  specifically  the  ownership  of  said  stocks, 
although  the  record  shows  that  it  did  own  the  entire  issue  of  both 
companies,  $5,000,000  of  the  Cincinnati,  Dayton  &  Ironton  and 
$4,000,000  of  the  Cincinnati,  Dayton  &  Chicago.  The  $3,500,000  of 
Cincinnati,  Dayton  &  Ironton  bonds  were  issued  in  1891,  and  were 
guaranteed  principal  and  interest  by  the  C,  H.  &  D.,  which,  though 
not  formally  assuming  said  bonds,  wrote  them  on  its  books  as  a  lia- 
bility and  merged  the  proceeds  with  its  own  resources.  The  $3,000,000 
of  C,  H.  &  D  general  mortgage  bonds  are  included  in  the  foregoing 
statement  because  they  were  issued  under  a  mortgage  dated  June  1, 
1892,  and  had  all  been  sold  prior  to  June  30,  1893,  although  neither 
the  liability  therefor  nor  the  proceeds  therefrom  were  recorded  in  the 
company's  accounts  until  Jime,  1896.  Apparently  the  proceeds  were 
held  in  New  York  by  certain  trustees,  so  called,  but  the  company's 
records  do  not  disclose  the  identity  of  those  trustees  nor  the  use  they 
made  of  the  funds  during  this  four-year  period.  These  circum- 
stances direct  attention  to  the  disposition  of  an  item  of  $184,992.75 
which,  when  the  accounting  for  this  bond  issue  was  made,  was 
charged  up  as  cost  of  road  and  equipment.  This  is  coverei^  more 
fully  later  on.  The  company's  records  do  not  show  that  any  interest 
on  these  funds  accrued  to  its  credit  during  the  time  they  were  held  by 
the  trustees.    Although  not  on  the  books  until  June,  1896,  the  prin- 
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dpal  of  these  bonds  was  included  in  the  statement  of  funded  debt 
in  the  company's  report  to  this  Conmiission  for  the  year  ended  June 
80, 1893,  and  subsequently. 

It  was  during  the  closing  days  of  the  corporate  existence  of  the 
Cincinnati,  Hamilton  &  Dayton  Bailroad  Company,  i.  e.,  in  May  and 
Jane,  1895,  that  authority  was  voted  for  the  acquisition  of  a  half 
interest,  joint  and  equal  with  the  Southern  Railway  Company,  in 
what  finally  became  the  Southwestern  Construction  Company,  con- 
trolling the  Cincinnati,  New  Orleans  <&  Texas  Pacific  and  Alabama 
Great  Southern,  which,  with  dependent  companies,  constitute  the 
through  line  from  Cincinnati  to  New  Orleans  known  as  the  ^^  Queen 
and  Crescent  route.".  As  a  part  of  the  arrangements  an  agreement 
was  entered  into  by  the  roads  interested  providing  for  the  prefer- 
ential interchange  of  traffic  between  them.  This  holding  of  the 
C,  H.  &  D.  has  always  been  locked  upcm  as  one  of  its  substantial 


There  follows  a  general  balance  sheet  as  of  Jime  30, 1895,  for  the 
C,  H.  A  D.  proper.  The  1896  figures  are  also  shown  comparatively 
for  convenience  in  following  the  discussion  of  the  changes  occasioned 
by  the  consolidation  which  is  next  taken  up. 

Cinoif^naH,  Hamilton  A  Daffton. 
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0,491,421.79 

1,111,560.00 

4,000.00 

4,001.13 
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17,030,601.00 


99,860.68 
370,089.38 
114,489.77 
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130,225.41 
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144.60 


908,735.69 


11,144.71 
407,000.94 
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1,353,884.01 

688,483.30 
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Cincinnati,  Hamilton  d  Dayton — Gontinaed. 

GBNBBAL  BALANCE  SHEET  AS  OF  JUNE  80,  1896  AND  189e— Coatlnoed. 


''^■te^^ltt1rf 


Capital  itook: 

Book  liftbflitymt  date  1 

Held  bT  or  for  cvriar  at  date. 
Aotaaliy  outstanding  at  date. 


Total  stook. 


Funded  debt  nnmatnred: 

Book  UaUltty  at  date  1 

Held  br  or  for  oaorler  at  date 

Actnalur  outstanding  at  date 

NannegotJable  debt  to  affiliated  companton: 

(oTNotes 


Total  long  term  debt. 


Loans  and  bills  payable 

Audited  acoounte  and  wages  payable. 

Misoellaneous  accounts  pajable 

Intersst  matured  unpaid 

Diridends  matured  unpaid , 

Unmatured  dividends  declared 

Unmatured  intervt  accrued 

Unmatured  rents  acemed 

Other  current  liabilities 


Total  current  liaUUties.. 
Otber  deferred  liabilities 

Total  deferred  liabilities. 
Other  unadjusted  credits 

Total,  unadjusted  credits. 


Sinking  fund 

Profit  and  loss— balance. 


Total  corporate  surplus. 
Total 


U06 


UN 


($5,742,100.60) 


6,742,100.00 


6,742,100.00 


(4,730,000.00) 


4,730,000.00 
130,000.00 


4,866,000.00 


600,603.30 
663,001.41 

44,670.60 
160,061.00 

61,263.76 

12,473.66 
116,631.67 
113,897.00 

68,873.61 


1,730,756.00 


«  3,600,000.00 


3,500,000.00 


130,820.08 


120,820.03 


43,208.60 
6,180,486.46 


6,232,604.06 


22,210,370.08 


(116^000^000.00) 


16,000,000.00 


16,000^000.00 


(U,a38,000.00) 


11,228,000.00 
142,000.00 


11,870,000.00 


783,600.00 
610,876.06 

44,976.71 

310,710.09 

1,666.93 

U,  740.00 
129,060.17 
113,897.00 

68,230.84 


2,043,602.68 


16,970.07 


16,970.07 

65,067.75 
1,181,975.04 


1,247,013.79 


30,677,575.54 


1  Memorandum  only;  not  included  in  total. 

*Bepreeents  Cinoinnati,  Dayton  A  Ironton  B.  B.  Co.  fltat  mortgage  bonds. 

n.  CINCINNATI,   HAMILTON   A  DATTON   BAILWAT,    1890-1904. 

It  has  already  been  stated  tiiat  the  present  corporation^  the  Cin- 
cinnati, Hamilton  &  Dayton  Railway  Company,  was  formed  by  the 
consolidation  of  the  Cincinnati,  Hamilton  &  Dayton  Bailroad  Com- 
pany, The  Cincinnati,  Dayton  &  Ironton  Railroad  Company,  and  The 
Cincinnati,  Dayton  &  Chicago  Railroad  Company.  The  system  was 
then  in  the  control  of  what  was  known  as  the  Shoemaker- Woodford 
management.  This  consolidation  was  effected  under  the  terms  of  an 
agreement  dated  June  6, 1895.  The  organization  of  the  new  company 
was  completed  on  July  80  by  the  adoption  of  regulations  and  the 
election  of  directors. 

Under  the  terms  of  the  consolidation  agreement  the  new  company 
was  to  issue  $8,000,000  of  common  and  $8,000,000  of  preferred  stock 
in  shares  of  $100  par  value.  The  new  preferred  was  to  carry  equal 
voting  rights  with  the  common  and  the  right  to  noncumulative 
dividends  up  to  6  per  cent  per  annum  before  any  could  be  paid  on 
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common.  After  payment  of  5  per  cent  on  both  classes  of  stock  in 
any  year  they  were  to  share  equally  in  any  further  division  of  net 
earnings  for  that  year.  The  agreement  provided  that  shares  of 
the  new  company  should  be  exchanged  for  those  of  the  predecessor 
companies  on  the  following  bases: 

(•)  Two  shares  of  common  and  1.55  shares  of  preferred  of  the  new  company 
for  each  share  of  common  of  the  C,  H.  &  D.  R.  R. ; 

{h)  One  share  of  preferred  of  the  new  company  for  each  share  of  preferred 
of  the  C,  H.  &  D.  R.  R.  tendered  for  exchange.  Any  preferred  shares  of  the 
latter  not  exchanged  were  to  hecome  the  first  preferred  of  the  new  company, 
subject  to  the  same  terms  and  conditions  as  attached  to  their  issnance  by  the 
a,  H.  &  D.  R.  R. ; 

(c)  One  share  of  preferred  of  the  new  company  fbr  four  shares  of  common 
of  the  Cincinnati,  Dayton  &  Ironton  or  of  the  Cincinnati,  Dayton  &  Chicago 
Dot  owned  or  held  by  the  C,  H.  &  D.  R.  R.  Snch  shares  held  by  the  latter  were 
to  be  canceled. 

As  all  shares  of  the  Cincinnati,  Dayton  &  Ironton  and  the  Cincin- 
nati, Dayton  &  Chicago  were  then  held  by  the  C,  H.  &  D.,  no  shares 
of  the  new  company  were  issued  to  retire  them.  The  actual  ex- 
changes were  not  all  made  when  the  consolidation  became  effective, 
but  extended  over  a  considerable  period.  Of  the  $5,742,100  in  shares 
of  the  original  C,  H.  &  D.  outstanding  on  June  30,  1895,  $4,667,600 
was  exchanged  for  $14,867,600  in  shares  of  the  new  company,  an 
inflation  of  $10,200,000,  as  ^own  by  the  following : 


C,  H.  &  D.  R.  R.  Co.  stock. 

C,  H.  Ac  D.  Ry.  Co.  8to<^ 

PtfTAhML 

Clan. 

Paryfthio. 

Class. 

HOOOfOOO 

4\|>fnniAn,  ftZChUlgMl  for > 

/    $8,000,000 

\     6200,000 

370,700 

387,900 

Common. 

S79.700 

PrtfeiTtd — ^"Eaglt"  iwrku   ttTtAmiod  for 

Do. 

m,vn 

FKftrrwl— "A'^libd  "B"  Mrlet— liohaiiMd  for 

Do. 

«,aB7.60O 

14,867,000 

Moreover,  by  the  adjustment  entries  next  to  be  described  $57,900 
of  the  new  preferred  was  entered  on  the  books  as  issued,  which 
in  fact  was  not  issued  until  later.  Of  this,  $42,500  was  exchanged 
on  June  24,  1899,  for  an  equal  amount  of  ^^ Eagle"  preferred  of 
the  original  C,  H.  A  D.  K.  K.  This  latter  stock,  cilriously  enough, 
liad  never  been  written  on  tiie  books  and  was  not  issued  until  Febru- 
ary 22, 1896,  several  months  after  the  consolidation.  These  ^^  Eagle  " 
rittres  were  put  out  to  retire  450  shares  of  spurious  stock  issued 
during  the  Ives  regime.  On  November  29,  1898,  certificates  for  the 
remaining  $16,400  of  new  preferred  were  issued  to  the  secretery- 
tiMsmrer  of  the  new  company,  as  trustee.  In  the  following  month 
$7^400  thereof,  with  $69.73  in  cash,  went  in  purchase  of  $17,174.32 
ol  preferred  stock  of  the  Cincinnati,  Hamilton  &  Indianapolis,  the 
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subsidiary  previously  mentioned,  and  $8,000  was  held  by  the  secre- 
tary-treasurer, as  trustee,  until  February,  1905,  when  it  was  sold 
under  circumstances  of  peculiar  interest,  as  related  at  page  123  of 
this  report. 

No  property  was  added  to  the  C,  H.  A  D.  by  this  consolidation 
of  1895.  The  original  C,  H.  &  D.  had  acquired  its  interest  in  the 
Dayton,  Fort  Wayne  A  Chicago,  the  predecessor  of  the  Cincinnati, 
Dayton  A  Ironton  and  the  Cincinnati,  Dayton  &  Chicago,  in  thie  set- 
tlement of  its  financial  difficulties  incident  to  the  Ive^  maladminis- 
tration. It  owned  the  entire  capital  stocks  of  those  two  successor 
companies.  "The  original  investment  of  the  C,  H.  &  D.  in  ihe  Del- 
phos-Ironton  lines,  therefore,  had  already  been  made  and  recorded 
on  its  books,  together  with  its  subsequent  expenditures  for  improv- 
ing those  lines.  The  consolidation  merely  effected  a  change  in  the 
title  to  the  several  lines,  the  new  corporation  acquiring  the  318  miles 
listed  below,  all  in  Ohio: 

ICUec 

Gincinnati  to  Dayton 60 

Delphos   to   West   Jonctioii 190 

Byers  Junctioii  to  Dean 47 

Ironton  Junction  to  WeUston 8 

Wellston  to  Buckeye  furnace 8 

Various  branches , 10 

The  new  C.,  H.  A  D.  also  continued  the  control  and  operation  of 
the  following  subsidiary  lines : 

MUei. 
Oolnmbus,  Flndlay  &  Northern  R.  R.,  Dethler  to  Flndlay..    17. 84 

BowUng  Qreen  R.  R.,  Tontogany  to  North  Baltimore 20. 55 

Plqua  &  Troy  Branch  R.  R.,  Troy  to  Piqua a  84 

Cincinnati  &  Dayton  Ry.,  HamUton  to  Middletown 18. 88 

Dayton  &  Michigan  R.  R.,  Dayton  to  Toledo 140. 72 

With  22.46  miles  of  trackage  rights  the  total  mileage  directly 
operated  by  the  new  company  on  June  30,  1896,  aggregated  541.38 
miles,  single  track.  It  also,  continued  to  operate  the  line  between 
Hamilton  and  Indianapolis  owned  hj  its  sub^diary,  the  Cincinnati, 
Hamilton  &  Indianapolis  Railroad,  but,  as  to  it,  the  operating 
accounts  continued  to  be  cleared  to  an  open  accoimt  between  the  two 
companies  and  "were  not  merged  into  the  income  of  the  parent  road. 

The  new  C,  H.  &  D.  did  not  open  new  books  of  account  but  con- 
tinued those  of  the  original  C,  H.  &  D.  Indeed,  no  adjustment  of 
accounts  in  consequence  of  the  consolidation  was  made  until  June 
of  the  following  year,  1896.  Then  all  such  adjustments,  except 
minor  ones  occasioned  by  subsequent  exchanges  of  stock,  were  made 
in  two  journal  entries.  These  included  many  items  entirely  unrelated 
to  the  consolidation  and  served  to  close  out  a  number  of  matters 
without  undue  stress  upon  their  significance. 
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One  of  the  two  entries  is  entirely  barren  of  information  from 
which  to  definitely  determine  its  disposition  of  forty-odd  different 
acooonts  inyolved.  The  entry  is  merely  a  list  of  the  debits  and 
credits  to  those  accounts,  introduced  by  the  nonilluminating  state- 
ment— 

For  amount  of  the  fdUowing  accounts  transferred  by  order  of  M.  D.  Wood- 
ford, Free. 

Nor  is  the  lacking  information  available  from  other  records  of  the 
company.  But  it  seems  clear  that  the  simple  plan  was  adopted  of 
OMnputing  the  balance  between  the  aggregate  of  credit  items  and 
the  aggregate  of  debit  items,  and  then  charging  that  balance  to  the 
old  ^construction  "  account. 

The  second  journal  entry  cleared  this  account  and  several  others 
into  a  new  account  named  ^^  cost  of  road  and  equipment,"  which  was 
thus  opened  with  an  aggregate  charge  of  $19,682,304.95.  The  follow- 
ing statement  shows  in  general  terms  the  nature  of  the  items  embraced 
in  this  total  so  far  as  can  be  ascertained  from  the  data  available.  The 
sum  represented  nearly  two-thirds  of  the  total  assets  of  the  new 
company  on  June  30, 1896. 

(A)  |10, 257, 900. 00,  the  difference  between  the  capital  stock  accounts  set  up 

for  the  new  company,  $14,394,700,  and  the  amounts 
written  out  of  the  capital  stock  accounts  of  the  old  com- 
pany to  date,  $4,186,800.  This  difference  represents 
$57,900  of  new  preferred  treasury  stock  later  disposed 
ot  as  explained  at  page  79,  and  $10,200,000  inflation  in 
stock  contemplated  in  and  effected  by  the  consoUdation. 

(B)  8. 489, 899. 01,  the  balance  on  June  80, 1895,  In  the  equipment  account  of 

the  original  O.,  H.  &  D.,  here  closed  out 

(0)  4, 548, 482. 58,  representing  $4,540,812.48,  the  balance  on  June  80,  1895, 

in  the  construction  account  of  the  original  O.,  H.  &  D., 
here  dosed  out,  plus  $7,870.09,  unexplained. 
(D)  900,219.26,  representing  $688,800.52  transferred  from  the  old  '*real 

estate**  account  plus  $220,618.72,  being  balances  on 
June  80,  1895,  in  other  accounts  apparently  covering  in- 
▼estments  in  real  estate,  here  closed  out 

(1)  8;  768, 268. 96,  composed  of  the  foUowing: 

Betterment  expenditures  on  the  Oincln« 
nati,  Dayton  &  Ohicago $146,691.96 

Gonstruction  and  equipment  eiqpendi- 
tures  on  the  Cincinnati,   Dayton  & 

Ironton 1, 078, 422. 88 

.  Liquidation  of  receiyer's  certificates  and 
of  yarious  (daims,  etc.,  against  the 
Dayton,  Fort  Wayne  &  Ohicago 869, 818. 08 

Sundry  di^tmrsements  in  settlement  of 
▼arioQS  lyes  matters  and  of  daims, 
etc,  against  Dayton,  Fort  Wayne  & 

Chicago 1, 678, 841. 56 
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(F)  $1, 808, 128. 89,  net  of  sundry  items  covered  by  the  two  adjustment  en- 

tries, which,  under  ordinary  accounting  practice,  would 
have  been  cleared  to  the  surplus  account 
The  principal  debits  are : 

Gash  disbursements  and  "Eagle**  preferred 
stock  used  to  redeem  bogus  stock  put  out 
during  Ives  r^me $702,413 

Discount  on  C,  D.  &  I.  bonds 278, 690 

Interest,  commissions,  and  expenses  in  sale 
of  C,  D.  &  I.  bonds 88, 434 

Gash  disbursements  made  in  Ives  regime  in 
purchase  of  T.  H.  &  I.  stock,  now  writ- 
ten off 889,500 

Deficits  from  G.,  D.  &  G.,  1892-1895 142, 507 

Discount  on  O.,  H.  &  D.  general  mortgage 
bonds 116, 000 

Sundry  old  asset  accounts  written  off 158, 889 

The  principal  credits  are : 

Arbitrary  increases  in  book  value  of  various 
securities  to  par 117, 527 

Writing  off  "  suspended  income  account " 127, 645 

Opening  of  account  to  record  ownership  of 
common  stock  of  Gincinnati,  Hamilton  & 
Indianapolis 221, 776 

Opening  of  new  account,  "  G.,  F.  &  N.  com- 
^  mon  stock" 85,700 

(G)  184,992.75,  unexplained  item  connected  with  handling  of  proceeds 

from  G.,  H.  &  D.  general  mortgage  bonds  by  certain  trus- 
tees. 


24, 911, 891. 41 
Less     5,229,586.46,  net  amount  written  out  of  surplus  account  accumulated 

to  June  30,  1895,  by  original  G.,  H.  &  D. 

19, 682, 304. 95 

Many  of  the  items  in  the  foregoing  schedule  are  self-explanatory, 
but  some  have  a  further  special  significance.  Those  included  under 
E  represent,  as  nearly  as  can  be  determined,  the  maximum  amount 
invested  by  the  original  C,  H.  &  D.  in  the  Cincinnati,  Dayton  & 
Ironton  and  the  Cincinnati,  Dayton  &  Chicago.  In  the  last  item 
of  that  group,  however,  are  included  amounts  which  would  be  dif- 
ferently assigned  if  all  the  details  respecting  them  were  available. 
Expenditures  in  connection  with  the  Ives  manipulations  covered 
not  only  the  acquisition  of  the  property  named  but  also  the  retire- 
ment of  bogus  stock  issued  during  his  control,  afad  the  settlement  of 
claims  of  a  varied  character  growing  out  of  all  those  complications, 
described  in  Appendix  8.  In  such  settlements  there  were  acquired 
other  assets  entirely  unrelated  to  the  Cincinnati,  Dayton  &  Inmton 
and  the  Cincinnati,  Dayton  3c  Chicago.  Many  of  the  expenditures 
represented  expenses  or  losses,  properly  chargeable  only  against 
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profit  and  loss.  It*  has  been  possible  to  segregate  some  items  of 
this  latter  class,  and  these  are  included  in  F,  but  cmly  such  items 
as  clearly  fall  within  the  scope  of  the  descriptiye  heading.  Sub- 
stantial amounts  would  be  added  to  this  latter  group  if  the  details  of 
the  various  accounts  were  available  in  full. 

The  fourth  item  imder  F  represents  the  closing  out  of  an  account 
to  which  had  been  charged  cash  disbursements  apparently  incident 
to  the  effort  of  the  C,  H.  &  D.  during  the  lyes  regime  to  acquire 
control  of  the  Terre  Haute  &  Indianapolis  Kailroad.  This  dispo- 
sitiou  of  the  account  would  indicate  an  outright  loss  of  these  ex- 
penditures, another  of  the  very  heavy  losses  suffered  by  the  C, 
H.  A  D.  by  reason  of  the  Ives  control.  Another  item  of  special 
interest  in  the  same  group  is  the  next  to  the  last.  This  represents 
the  offset  to  the  opening  of  a  new  account  recording  the  ownership 
by  the  C^  H.  &  D.  of  the  entire  issue  of  common  stock  of  one  of 
its  subffldiary  companies,  the  Cincinnati,  Hamilton  &  Indianapolis. 
This  stock  had  been  owned  since  1872  but  had  never  before  been 
entered  on  the  books.  The  management  embraced  this  opportunity 
to  write  up  the  asset,  requiring  an  offsetting  credit  as  shown.  The 
tmount  $221,776  is  just  10  per  cent  of  the  par  value  of  the  stock 
issued.  This  stock  was  not  written  on  the  issuing  company's  books 
until  June,  1897.  Under  G  is  shown  an  amount  which,  through 
these  entries,  was  added  to  the  carrier's  cost  of  property  without  a 
word  of  explanation.  It  forms  a  part  of  the  accounting  for  the 
$3/XX),000  of  C,  H.  &  D.  general  mortgage  bonds,  the  issuance  of 
which  in  1892-98  has  already  been  mentioned. 

On  June  30, 1895,  the  ^'surplus  earnings "  account  of  the  C,  H.  3c 
D.,  which  was  its  profit  and  loss  account,  carried  a  credit  balance  of 
$6^89,486.46.  By  these  two  adjustment  entries  of  June,  1896, 
$5,229,686.46  of  this  was  used  to  reduce  the  charges  to  the  new 
^  cost  of  road  and  equipment "  account.  Then  $902,400  of  the  old  sur- 
plus was  formally  transferred  to  the  credit  of  the  new  company's 
profit  and  loss.  This  left  $57,500  of  the  old  surplus  unaccoimted  for, 
and  this  amount  also  was  evidently  allowed  to  lap  over,  without  for- 
mal transfer,  into  the  profit  and  loss  of  the  new  company.  The 
'reascm  for  thus  starting  off  the  new  company  with  a  surplus  of 
$059,900  from  one  of  its  predecessor  companies  has  not  been  disclosed. 

On  its  own  merits,  but  also  because  of  the  fictitious  value  placed 
on  the  oonunon  stock  in  the  1904  transactions,  to  be  dealt  with  later, 
die  inflation  of  capital  by  over  $10,000,000  through  this  consolidation 
deserves  special  consideration.  The  adjustment  entries  do  not  even 
hiiit  at  additions  and  betterments  made  from  income  of  previous 
jean.  As  previously  emphasized,  no  new  property  whatever  was 
ee^nred  in  this  consolidation.    All  of  the  investments  by  the  C,  H. 
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&  D.  in  the  lines  consolidated  had  been  made  some  time  previously 
and  were  already  recorded  among  its  assets.  Apparently  there  re- 
main but  two  other  possible  grounds  of  extenuation,  first,  that  the 
increase  of  capital  was  merely  a  method  of  distributing  the  accu- 
mulated profits  of  the  company;  and,  second,  that  it  was  merely  a 
capitalization  of  the  actual  value  of  the  Cincinnati,  Dayton  &  Ironton 
and  Cincinnati,  Dayton  &  Chicago  over  and  above  the  amounts  ex- 
pended therefor. 

We  have  already  commented  upon  the  largely  fictitious  character 
of  the  surplus,  recorded  as  accumulated  to  June  30,  1895.  To  sum- 
marize the  foregomg  it  may  be  said  that  the  real  surplus  available 
for  capitalization  can  only  be  reached  by  eliminating  the  following 
items: 

$2, 466, 822. 74  of  deficits,  which  had  accamulated  to  June  80,  1895,  on  the 

Cincinnati,  Hamilton  &  Indianapolis,  as  shown  at  page  74. 
Since  the  C,  H.  &  D.  was  practically  the  owner  of  this  line 
the  deficits  were  really  its  own  deficits,  despite  the  fact  that 
the  parent  road  had  caused  the  subsidiary  company  to  issue 
bonds  to  the  former  in  part  reimbursement  for  said  deficits. 

883, 515. 64  of  advances,  which  had  been  made  by  the  O.,  H.  &  D.  to  July, 

1888,  in  part  payment  of  unearned  interest  on  bonds  of  the 
Cincinnati,  Richmond  &  Fort  Wayne.  This  sum  was  carried 
among  C,  H.  &  D.  assets  but  was  never  realized  on,  being 
finally  charged  off  to  profit  and  loss.  See  comments  on 
page  75. 
1, 808, 128. 89  of  sundry  profit  and  loss  items  which  were  thrown  into  prop- 
erty account  by  the  adjustment  entries  of  June,  1896,  as 
shown  on  page  82. 

959, 900. 00  of  the  accumulated  surplus  to  June  80,  1895,  which  was  carried 

over  to  the  credit  of  the  new  company,  see  page  83. 

These  eliminations  from  the  book  surplus  of  $6,189,486.46  would 
leave  only  about  a  half  million  of  dollars  available  for  capitaliza- 
tion. This  latter  amount  is  certainly  a  maximum,  in  view  of  the  fact 
that  many  other  items  would  be  included  under  F  of  the  schedule 
on  page  82  if  complete  details  were  available  to  definitely  estab- 
lish the  proper  classification.  As  to  the  possible  excess  in  value  of 
the  Cincinnati,  Dayton  &  Ironton  and  Cincinnati,  Dajrton  &  Chicago 
over  the  C,  H.  &  D.'s  investment  therein,  it  must  again  be  stated 
that  the  lack  of  necessary  data  prevents  an  estimate  of  their  cost. 
From  the  standpoint  of  earning  value,  however,  the  indications  are 
all  to  the  effect  that  after  allowing  for  a  fair  return  on  the  invest- 
ment, but  little  if  any  net  revenue  remained  to  support  additional 
capitalization. 

The  record  supports  the  conclusion  that  there  was  not  even  an 
excuse  for  inflating  the  capital  of  the  C^  H.  &  D.  by  $10,200,000  in 
1895. 
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The  new  company  assumed  all  the  obligations  of  the  three  prede- 
cessors. A  general  balance  sheet  showing  the  1895  and  1896  figures 
is  giv^i  at  pages  77-78,  and  from  this  the  changes  due  to  the  consoli- 
dation may  be  read  in  a  general  way.  It  should  be  noted  that  the 
$3,500,000  of  Cincinnati,  Dayton  &  Ironton  bonds  were  not  classed 
IS  funded  debt  in  1895  for  the  reason  that,  while  the  C,  H.  &  D.  had 
guaranteed  the  bonds,  it  had  not  formally  assumed  them  as  its  own 
liability.  Also,  in  connection  with  the  discussion  above  regarding 
the  $19,682,304.95  charged  to  the  new  ^^  cost  of  road  and  equipment  ^ 
iccount,  it  should  be  said  that  this  amount  embraced  items  already 
on  the  books  and  which  are  classified  in  the  1895  figures  as  '^  invest- 
ment in  road  and  equipment."  The  latter  account  was  really  in- 
crease^L  by  only  $11,347,144.04,  and  this  figure  includes  regular  con- 
struction charges  during  the  year  to  June  30, 1896,  subsequent  to  the 
consolidation. 

The  story  of  the  new  C.,  H.  3c  D.  after  its  formation  in  1895  may 
be  best  told  by  considering  next  as  a  whole  the  period  up  to  the  sum- 
mer of  1904  when  the  control  which  had  been  exercised  by  the  Shoe- 
maker-Woodford  interests  was  surrendered  to  the  syndicate,  the  op- 
erations of  which  and  of  its  successors  in  power  turned  the  prosperous 
property  into  a  financial  wreck. 

The  lines  directly  operated  by  the  new  company  and  covered  in  its 
own  income  accounts  during  this  period  consisted  of  the  541.38  miles 
as  previously  described,  and  two  later  additions.  The  first  of  these 
was  2.46  miles,  located  in  Dayton,  serving  the  National  Military 
Home.  This  was  leased  in  perpetuity  on  June  29,  1897.  The  second 
tddition  was  the  80.74  miles,  including  0.55  mile  of  trackage  rights 
of  the  Findlay,  Fort  Wayne  &  Western  Railway,  extending  from 
Findlay,  Ohio,  west  to  Fort  Wayne,  Ind.,  and  crossing  the  C,  H. 
&  D.  at  Ottawa,  Ohio.  The  C,  H.  &  D.  assumed  operation  of  this 
line  on  November  1,  1901,  under  a  temporary  agreement  with  the 
security  holders,  and  earned  net  therefrom  to  June  30,  1903,  $10,- 
291.56,  which  was  added  to  the  income  of  the  operator  through  a 
miscellaneous  account,  and  not  by  merging  the  operating  accounts 
with  its  own.  Upon  foreclosure  of  this  road  in  July,  1903,  it  was 
taken  over  by  a  newly  organized  company,  the  Cincinnati,  Findlay 
t  FOTt  Wayne  Bailway,  and  all  the  latter's  stock,  $1,250,000,  was 
made  over  to  the  C,  H.  &  D.  in  consideration  of  a  guaranty  by  the 
latter  of  the  principal  and  interest  of  the  new  company's  bonds,  ag- 
gregating $1,150,000.  This  stock  the  C,  H.  &  D.  carried  at  a  nomi- 
nal value.  It  acquired  a  99-year  lease  of  this  line,  dated  November 
1, 1908,  and  the  results  of  the  operations  for  the  entire  fiscal  year 
IMM  and  thereafter  were  merged  with  those  of  the  lessee.  To  ccnn- 
jij  with  Indiana  laws  an  agreement  dated  October  12, 1906,  effective 
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July  1,  1906,  and  another  dated  August  20,  1909,  were  executed  to 
grant  the  C,  H.  &  D.  trackage  rights  on  the  17.51  miles  of  this  line 
in  that  state.  It  continued  thereafter,  however,  in  ezdusiye  tenancy 
of  the  Cincinnati,  Findlay  &  Fort  Wayne.  With  these  additions  the 
operated  mileage  of  the  C,  H.  &  D.  on  June  30,  1904,  was  624.58 
miles,  single  track. 

The  results  of  operating  the  mileage  described  during  the  nine 
years  ended  June  30,  1904,  were  very  good.  The  minimum  oper- 
ating ratio  was  63.3  per  cent,  the  maximum  71.3  per  cent,  in  1904, 
and  the  average  for  the  period  65.3  per  cent  These  results  were 
not  obtained  at  the  expense  of  tbe  property,  for  the  record  shows 
that  the  road  and  equipment  were  well  maintained  throughout  the 
period,  although  toward  its  close  the  time  was  approaching  when 
generally  increasing  standards  would  require  large  expenditures  for 
heavier  equipment  and  correspondingly  stronger  track  and  bridges. 
The  operating  results  year  by  year  are  shown  in  condensed  form  in 
Appendix  5,  and  the  aggregate  for  the  entire  period  is  given  below : 

Gross  earnings  from  operation $43, 753, 651. 76 

Operating  expenses 28, 579»  304. 65 

Income  from  operation $15, 174, 347.  U 

Taxes 1, 349, 172. 96 


Net  income  from  operation.. 
Income  from  other  sources 


Total  income 

Deductions  from  income: 

Rents  paid  for  lease  of  road 

Miscellaneous  rents 

Interest  on  funded  debt  accrued 
Other  deductions 


13. 825, 174. 15 
281, 871. 13 


14, 107. 045. 28 

„    $2,896,082.97 
...  29, 019. 45 

.—      5, 418, 065. 18 
17. 447. 33 


Total  deductions  from  income 


Net  income 

Appropriations  of  income : 

Sinking  funds 

Dividends  on  preferred  stock.. 


8,360,564.93 
5.746,480.35 


6,  050,  95 
3, 392, 527. 71 


Total  appropriations  of  income 


3, 386. 476. 76 


Balance  transferred  to  credit  of  profit  and  loss 2. 360, 008. 59 

The  dividends  of  $3,392,527.71  represent  the  regular  accruals  on 
preferred  stock.  In  addition  a  2  per  cent  dividend  was  declared  on 
the  common  and  charged  to  profit  and  loss  in  December,  1903. 
Of  this  more  will  be  said  later.  This  dividend  record  and  the 
accumulation  of  $2,360,003.59  additional  surplus  indicate  the  pros- 
perous condition  of  this  period.  The  results  for  these  years  are 
not  marred  by  any  failure  of  the  lines  west  of  Hamilton  to  earn 
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their  own  way,  for  the  record  shows  that  the  Cincinnati,  Hamil- 
ton ft  Indianapolis,  from  July  1,  1895,  to  August  81,  1902,  earned 
$29,002.94  net;  the  newly  acquired  Indiana,  Decatur  &  Western, 
fnmi  January  1,  1896,  to  August  31,  1902,  earned  $281,985.26  net 
after  making  adjustment  of  the  erroneous  disposition  in  its  accounts 
of  equipment  rentals  and  interest  on  equipment  notes;  and  the 
Cincinnati,  Indianapolis  &  Western,  the  successor  of  these  two,  from 
September  1,  1902,  to  June  80,  1904,  earned  $294,120.97  net. 

A  number  of  important  changes  affected  the  lines  west  of  Hamilton 
daring  this  period.  A  conditional  ownership  and  control  of  the 
then  newly  organized  Indiana,  Decatur  &  Western  Railway,  owning 
the  line  from  Indianapolis  to  Decatur,  HI.,  some  152  miles,  was 
icqoired  in  the  fall  of  1895  by  parties  representing  the  controlling 
mterest  in  the  C,  H.  &  D.  The  C,  H.  &  D.  assumed  active  manage- 
ment of  the  new  company  on  January  1,  1896,  although  it  was  not 
until  June,  1897,  that  formal  authority  was  voted  for  its  acquisition 
of  control  through  the  purchase  of  the  entire  capital  stock  of  tha 
new  company.  Separate  books  of  accounts  were  kept  for  the  Indi  • 
ana,  Decatur  &  Western  covering  both  capital  and  operations.  Under 
an  agreement  dated  February  4, 1899,  the  Indiana,  Decatur  &  Western 
purchased  outright  the  north  and  south  line  from  Sidell,  HI.,  to  West 
Liberty,  HI.,  78  miles,  and  thence  by  8  miles  of  trackage  rights 
reached  Olney,  111.  Payment  therefor  was  made  in  $933,000  of  its 
first  mortgage  bonds.  An  interesting  feature  of  this  transaction  was 
that  the  holder  of  the  bonds  agreed  by  the  same  contract  to  sell 
those  bonds  to  the  Cincinnati,  Hamilton  &  Indianapolis  for  $475,000 
in  cash.  Evidently  the  C,  H.  &  D.  furnished  the  cash,  for  it  re- 
ceived the  bonds  from  the  Cincinnati,  Hamilton  &  Indianapolis  and, 
strangely  enough,  allowed  the  latter  credit  in  open  account  for 
$148,670,  representing  the  par  of  the  bonds  less  the  cash  payment 
and  less  1  per  cent  discount  in  the  subsequent  sale  of  the  bonds. 
That  sale  was  made  at  99  contingent  upon  the  indorsement  of  the 
bonds  by  the  C,  H.  &  D.  with  its  guaranty  of  principal  and  interest. 

Another  addition  to  the  Indiana,  Decatur  &  Western  was  an  exten- 
sion of  its  line  to  Springfield,  HI.,  by  the  acquisition  of  trackage 
rights,  8  miles,  from  Decatur  to  Boody,  HI.,  and  the  purchase  of 
the  34  miles  then  under  construction  from  the  latter  point  to  Spring- 
field under  the  terms  of  an  agreement  dated  October  12,  1901.  The 
cost  of  the  new  mileage  was  $105,201.77  in  cash,  $405,000  in  par  of 
first  mortgage  bonds,  $900,000  in  par  of  preferred  stock,  and 
$l/)88,00O  in  par  of  conmion  stock  of  the  Indiana,  Decatur  & 
Western.  This  was  manifestly  a  gross  overissue  of  capitaL  Ap- 
parently the  idea  was  to  get  out  as  much  stock  as  possible  in 
•'^tHpntv^  of  the  consolidation  of  the  Cincinnati,  Hamilton  & 
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Indianapolis  and  the  Indiana,  Decatur  &  Western,  then  contem- 
plated, and  which  is  later  described.  On  July  14, 1902,  the  executive 
committee  of  the  C,  H.  &  D.  appointed  a  committee  to  arrange  for 
the  purchase  of  this  stock.  This  committee  reported  on  January 
14, 1908,  that  the  $1,988,000  of  stock  had  been  bought  for  $195,613.72 
and  converted  into  $2,438,000  in  par  of  the  stock  of  the  new  Cin- 
cinnati, Indianapolis  &  Western.  The  Boody-Springfield  line  pur- 
chase was  not  completed  prior  to  the  consolidation  of  1902,  so  that  it 
was  not  covered  in  the  income  results  of  the  operations  of  the  In- 
diana, Decatur  &  Western.  Quite  evidently  this  entire  Indiana, 
Decatur  &  Western  extension  deal  was  an  affair  of  the  insiders  then 
in  control  of  the  C,  H.  &  D.  system. 

The  first  mortgage  bonds  of  the  Cincinnati,  Hamilton  &  Indian- 
apolis matured  January  1, 1903.  The  C,  H.  &  D.  was  guarantor  of 
the  principal  and  interest  on  the  $1,800,000  of  this  issue  held  by  the 
public.  This  was  one  cause,  if  not  the  primary  cause,  of  the  consoli- 
dation of  the  Cincinnati,  Hamilton  &  Indianapolis  and  the  Indiana, 
Decatur  &  Western,  which  was  accomplished  under  an  agreement 
dated  August  1,  1902,  and  formed  the  Cincinnati,  Indianapolis  & 
Western  Railway,  already  mentioned.  The  accounting  for  the  two 
predecessor  companies  was  closed  as  of  August  31, 1902,  and  that  for 
the  new  company  began  September  1, 1902.  The  C,  H.  &  D.  became 
the  owner  of  all  the  stock  of  the  new  company,  71,158  shares,  and  con- 
tinued its  operation  of  the  entire  line.  The  accounts  were  kept  sepa- 
rately, those  covering  operation  being  so  carried  up  to  June  30, 1905. 
The  net  income  for  1903  and  1904  was  declared  a  dividend  and 
turned  over  to  the  C,  H.  &  D.  as  such,  but  the  1905  results  were 
cleared  direct  to  the  income  of  the  parent  road  and  so  handled  there- 
after. The  Cincinnati,  Indianapolis  &  Western  assumed  the  $3,- 
162,000  of  first  mortgage  bonds  and  $419,000  of  equipment  notes  of 
the  Indiana,  Decatur  &  Western  and  issued  $4,722,000  of  its  own  first 
mortgage  bonds  to  refund  the  debt  of  the  Cincinnati,  Hamilton  & 
Indianapolis  and  for  other  purposes.  The  C,  H.  &  D.  guaranteed 
the  principal  and  interest  of  this  issue,  it  having  similarly  guaranteed 
the  $933,000  previously  mentioned  of  the  $3,162,000  Indiana,  Decatur 
&  Western  bonds.  In  the  refimding  process,  the  $2,000,000  of  the 
general  mortgage  bonds  of  the  Cincinnati,  Hamilton  &  Indianapolis 
which  had  been  issued  to  the  C,  H.  &  D.  were  redeemed  at  par  in  the 
new  issue  just  mentioned.  We  have  already  shown  that  Uie  C,  H. 
3c  D.  originally  acquired  the  $2,000,000  of  Cincinnati,  Hamilton  & 
Indianapolis  bonds  in  the  exercise  of  its  complete  control  of  that 
road  by  causing  their  issue  to  itself  in  repayment  of  debts  of  the  sub- 
sidiary company  representing  mostly  operating  deficits  and  interest. 
This  is  worthy  of  emphasis,  for  the  new  bonds,  thus  seen  to  have  been 
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based  not  on  property  but  on  deficits  and  interest,  together  with 
other  bonds  of  the  same  issue  separately  acquired,  were  later  sold  to 
brokers  at  prices  ranging  from  92  to  95^,  with  an  average  price  of 
92.9  on  2,472  bonds. 

Up  to  June  30, 1904,  but  few  changes  occurred  in  the  capital  stock 
of  the  new  C,  H.  &  D.  and  those  were  of  a  minor  character,  due 
to  exchanges  of  stock  already  mentioned.  Appendix  5  shows  these 
changes  and  also  the  variations  in  the  amounts  of  funded  debt 
from  year  to  year.  For  the  single  year  1898,  $400,000  of  notes  ap- 
pear in  the  latter  class,  having  been  put  out  in  connection  with  the 
imrchase  of  the  stock  of  the  Indiana,  Deoatur  &  Western.  The  fol- 
lowing year  $60,000  in  real  estate  mortgages  were  issued.  The  most 
marked  increase  in  funded  debt  was  in  1901  when  $1,200,000  of  4  per 
cent  first  mortgage  bonds  were  added  to  the  company's  liabilities. 
These  bonds  had  been  authorized  by  one  of  the  predecessor  com- 
panies, the  Cincinnati,  Dayton  &  Chicago,  in  1892,  but  had  never 
been  marketed.  The  application  of  the  proceeds  thereof  can  not 
be  traced.  In  1901  also  a  decrease  of  $130,000  occurred  in  outstand- 
ing bonds  of  an  earlier  issue.  It  is  noteworthy  that  on  June  80, 1904, 
the  company's  books  recorded  but  $17,000  of  loans  and  bills  payable 
outstanding. 

In  the  main,  the  increases  to  be  noted  in  Appendix  5  in  the  prop- 
erty accounts  represented  actual  acquisitions,  although  there  are  in- 
cluded therein  certain  items  which,  according  to  the  classification 
DOW  prescribed  by  this  Commission,  were  erroneously  assigned 
thereto.   Such  items,  up  to  June  30, 1904,  aggregated  $352,093.23,  net. 

Reference  has  already  been  made  to  a  2  per  cent  dividend  on 
common  stock  amounting  to  $160,000,  which  was  declared  in  this 
period  and  charged  to  profit  and  loss.  This  dividend  was  paid  in 
December,  1903,  and  therefore  should  have  been  shown  in  the  com- 
pany's annual  report  to  this  Commission  for  the  year  ended  June  30, 
1904.  It  was  not  shown  in  the  report  for  that  year  or  in  any  other 
report;  in  fact  the  flat  statement  was  made  in  the  1904  report  that 
no  dividend  on  conmion  stock  had  been  declared  in  that  fiscal  year. 
When  that  report  was  compiled  and  presented  the  management  was 
in  the  hands  of  the  syndicate  which  succeeded  the  Shoemaker- 
Woodford  interests.  That  the  omission  was  willful  and  not  acci- 
dental is  shown  by  the  fact  that  to  conceal  this  falsification  of  returns 
further  false  entries  were  made  in  the  1904  report  through  arbitrary 
changes  in  certain  1903  figures  required  to  be  repeated  therein.  The 
report  was  attested  by  Eugene  Zimmerman  as  president  and  Geo.  W. 
lishawa  as  auditor.  When  the  Conunission  directed  the  attention 
of  the  C,  EL  ft  D.'s  accounting  oflScials  to  these  changes  in  1908 
figures  it  received  the  following  explanation :  ^  Some  changes  were 
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made  in  1903  figures,  in  order  to  dispose  of  items  belonging  in  pre- 
vious years,  account  of  reorganization." 

Because  of  the  interest  of  J.  P.  Morgan  &  Company  in  C,  H.  &  D. 
affairs  subequent  to  1904,  it  seems  desirable  at  this  point  to  say  some- 
thing of  that  firm's  connection  with  the  C,  H.  &  D.  in  this  earlier 
period.  The  dividend  account  covering  the  2  per  cent  payment  on 
C.,  H.  &  D.  conmion  in  December,  1908,  shows  that  of  the  $160,000 
then  disbursed,  the  sum  of  $47,178  was  paid  in  five  checks  to  Morgan 
&  Company.  This  is  the  equivalent  of  the  dividend  on  23,589  shares, 
but  the  stock  record  of  the  C,  H.  &  D.  shows  no  ccmmion  holdings 
whatever  in  the  name  of  J.^P.  Morgan  3c  Company.  That  record  did 
show  that  the  dividends  on  the  following  holdings  had  been  paid 
by  said  checks  to  the  order  of  J.  P.  Morgan  3c  Company : 


SUxftliolder  of  record. 


W.  A.  Hamiltoo. 

H.O.  Smith 

CJ.WAlBh 

J.  H.  Spohr 

VI108.W.  Joyce.. 

Total 


6,000 
6,000 
1,222 


23,580 


According  to  the  testimony  in  this  proceeding  of  a  representative 
of  the  Morgan  firm  these  shares  had  been  acquired  at  different  times 
in  the  year  1901  and  were  owned  by  it  until  the  sale  of  20,286  thereof 
in  July,  1904,  to  the  syndicate,  as  later  described.  In  this  latter  trans- 
action also  the  name  of  J.  P.  Morgan  &  Company  never  appeared  as 
a  vendor,  but  their  stock  was  disposed  of  in  the  name  of  Henry  F. 
Shoemaker.  The  same  representative  testified  that  while  this  stock 
was  so  held  the  firm  had  no  representative  on  the  C,  H.  &  D.  board, 
was  not  the  fiscal  agent  of  the  company,  and  did  not  participate  in 
any  way  in  the  conduct  of  its  affairs. 

It  was  during  the  latter  part  of  the  1895-1901  period  that  a  ^lan 
was  conceived  and  considerable  work  was  done  toward  obtaining 
ooal  traffic  for  the  Dayton-Ironton  branch  to  replace  the  coal  from 
its  local  fields  which  were  approaching  exhaustion.  This  plan  ccm- 
templated  the  construction  of  a  low-grade  extension  from  Gallia 
into  Ironton,  the  bridging  of  the  Ohio  River  at  that  point,  and  the 
control  of  extensive  coal  fields  in  Kentucky  with  a  road  to  connect 
those  fields  with  the  new  bridge.  The  story  of  this  project  and  its 
outcome  are  told  further  on  in  a  separate  section  beginning  at 
page  148. 

m.  O.,  H.  A  D.  COMMON-STOCK  STNDIOATB,  1004. 

During  the  period  from  July  7,  1904,  to  December  4,  1905,  the 
C,  H.  &  D.  and  Pere  Marquette  were  very  closely  affiliated,  both  in 
control  and  operation,  as  a  result  primarily  of  the  purchase  by  the 
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fOTmer  of  110,000  shares  of  the  common  stock  of  the  latter.  This 
purchase  was  first  formally  authorized  by  the  C,  H.  &  D.  board  on 
July  7,  1901^  It  was  consummated  on  the  same  day.  Altiiough 
strictly  speaking  that  was  the  beginning  of  the  control  and  the  com- 
mingling of  affairs,  yet  antedating  occurrences  must  be  considered 
in  order  to  understand  the  reorganization  of  the  C,  H.  &  D.  direc- 
torate and  the  resultant  corporate  acts  of  that  day,  of  which  this 
was  one. 

The  story  of  the  Prince  syndicate  of  September  29,  1902,  and  its 
control  of  the  Pere  Marquette  through  to  June  30, 1904,  has  already 
been  told.  It  was  testi^d  before  us  by  one  of  tke  promoters  that 
the  original  idea  of  that  syndicate  was  that  the  Pere  Marquette 
should  buy  the  control  of  the  C,  H.  &  D.,  but  on  account  of  strong 
opposition  from  certain  large  subscribers  that  plan  was  abandoned. 
The  plan  ultimately  adopted  and  followed  was  that  the  C,  H.  &  D. 
^ould  purchase  ccxitrol  of  the  Pere  Marquette.  Under  this  plan  the 
promoters  must  first  gain  control  of  the  C,  H.  &  D.  The  capital 
stock  of  the  latter  amounted  to  $16,000,000  in  par  value,  of  which 
$8,700  was  held  in  its  treasury  and  $1,074,500  did  not  have  voting 
rights.    Thus  74,585  shares  were  needed  for  voting  control. 

In  connection  with  the  syndication  of  that  stock,  which  will  now 
be  taken  up,  attenticm  is  directed  to  the  fact  that,  as  previously 
diown,  all  of  the  C,  H.  &  D.  common  and  a  portion  of  the  5  per  cent 
preferred  represented  water  poured  into  the  capitalization  in  the 
1895  ccmsolidation  by  which  the  company  was  formed. 

1.  Organisation  and  membershdp. — ^To  secure  actual  voting  con- 
trol it  became  necessary  for  the  promoters  to  buy  the  74,585  shares 
outright.  The  control  then  vested,  as  for  many  years  previous,  in 
what  was  known  as  the  Shoemaker- Woodford  management. 

To  accomplish  their  object  the  promoters  organized  a  new  syn- 
dicate, known  as  the  C,  H.  &  D.  conmion-stock  syndicate.  Large 
sobecriptions  were  necessary,  and  to  obtain  them  the  promoters 
pledged  the  C,  H.  &  D.  to  the  purchase  of  a  controlling  interest  in 
the  Pere  Marquette ;  and  they  pledged  the  Pere  Marquette  and  C,  H. 
&  D.  to  a  guaranty  of  $3,650,000  of  the  bonds  of  a  third  carrier  and 
its  subsidiary,  to  purchase  of  the  control  of  a  fourth  carrier,  to 
trackage  contracts,  to  express  contracts,  and  to  equipment  contracts. 
Practically  every  subscription  of  size  was  bought  with  a  price  sepa- 
rate and  distinct  from  any  anticipated  syndicate  profits,  which  price 
was  ultimately  to  be  paid  by  one  or  the  other  or  both  of  the  carriers 
respondent.  So  seriously  did  these  manipulations  affect  the  finan- 
cial stabilty  of  these  carriers  that  a  full  statement  of  them  will  be 
made.  The  ostensible  corporate  acts  of  July  7,  1904,  were  done  by 
oidals  who  had,  as  individuals,  interests  in  the  syndicate  or  repre- 
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sented  interests  in  the  syndicate  and  who  therefore  abused  their  trusts 
for  personal  gain. 

By  May  5,  1904,  preliminary  plans  had  matured  to  a  point  where 
there  was  drawn  up  an  instrument  described  as — 

Memoranda  for  agreements  between  the  local  i>arties,  the  bankers,  the  yoting 
trustees,  the  northern  company,  the  southern  company,  and  the  local  company, 

and  signed  by  L.  B.  Pierce,  Newman  Erb,  F.  H.  Prince,  Thos.  H. 
Tracy,  J  as.  J.  Robison,  and  Wm.  Hardee.  It  is  set  forth  in  Appen- 
dix 10  and  becomes  intelligible  if  the  following  equivalents  are  read 
for  the  parties  as  therein  described : 


For  th»— 

Read- 

Local  parties 

Toledo-St.  Louis  partias. 

BaBken* 

F.  H.  PitDoe  &  Co. 

NortherD  oomDanv 

Pore  Marquette. 
C,  H.  &  D. 

flouthftrn  ooiTiDftpy 

T'fMJal  flompany ...r r r , , r 

Toledo  Ry.  &  Terminal  Ca 

Tracy,  Robison.  and  Hardee  were  of  Toledo,  and  with  Pierce,  of 
St.  Louis,  representing  the  Commonwealth  Trust  Company  of  that 
city  and  a  St.  Louis  syndicate,  controlled  the  stock  and  bonds  of  the 
Toledo  Railway  &  Terminal  Company,  the  "  terminal  company,"  as 
it  is  designated  herein.  The  Pere  Marquette  control  was  represented 
by  Erb  and  Prince.  The  latter  represented  also  his  firm,  F.  H. 
Prince  &  Company.  This  memorandum  agreement  covered  prac- 
tically all  the  important  features  of  the  proposed,  and  ultimately 
effected,  syndicate  operations. 

The  formal  agreement  covering  the  creation  of  the  C,  H.  &  D. 
conmion-stock  sfyndicate  was  dated  May  19,  1904.  It  provided  for 
the  purchase  of  approximately  65,000  shares  of  the  common  stock 
and  10,000  shares  of  the  preferred  stock  of  the  C,  H.  &  D.  at  prices 
not  exceeding  $125  and  $110  per  share,  respectively.  By  its  provi- 
sions the  subscribers  appointed  Greorge  W.  Young,  Dumont  Clarke, 
and  Valentine  P.  Snyder,  of  New  York  City,  Lawrence  B.  Pierce,  of 
St.  Louis,  and  George  H.  Norman,  of  Boston,  as  syndicate  managers 
and  agents  for  the  subscribers,  and  empowered  the  managers  to  con- 
tract for  the  purchase  of  said  shares  at  the  prices  named  and  under 
such  terms  as  the  managers  might  deem  expedient.  This  C,  H.  &  D. 
syndicate  agreement  was  not  to  be  binding  until  subscriptions  should 
be  secured  aggregating  $8,125,000,  the  cost  of  65,000  common  shares 
at  $125  per  share.  Not  more  than  30  per  cent  of  the  several  sub- 
scriptions was  to  be  called  for  within  30  days,  and  not  more  than  25 
per  cent  additional  within  8  months.  Tlie  managers  were  em- 
powered to  borrow  money  to  make  payments  due  imder  any  purchase 
contract,  and  to  pledge  purchased  sto<^  under  such  loans.    The  pre- 
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ferred  stock  might  be  sold  at  not  less  than  par,  any  loss  to  fall  upon 
the  subscribers  pro  rata.  The  managers  might  add  to  their  num- 
ber, fill  vacancies,  and  were  entitled  to  expenses  and  reasonable  com- 
pensation. It  was  further  provided  that  they  should  deposit  com- 
mon shares,  and  might  deposit  preferred  ^ares,  under  a  voting  trust 
agreement  for  five  years,  a  majority  of  the  voting  trustees  to  be 
nominated  by  the  managers  and  approved  by  a  majority  in  interest 
of  the  subscribers.  Additional  shares  of  stock  might  be  accepted  by 
the  voting  trustees  upon  approval  by  a  majority  of  their  number. 
It  was  provided  also  that  any  subscriber  in  default  on  his  subscrip- 
ticHi  might  be  excluded  from  further  participation  in  the  transaction, 
in  the  discretion  of  the  managers.  Subscriptions  were  payable  at 
the  United  States  Mortgage  &  Trust  Company  in  New  York  City. 

To  secure  the  shares  requisite  to  the  C,  H.  &  D.  control,  an  agree- 
ment dated  May  28,  1904,  hereinafter  called  the  "vendors'  agree- 
ment," was  negotiated.  The  parties  thereto  were  the  "vendors," 
Henry  F.  Shoemaker,  Eugene  Zinmierman,  and  such  other  C,  H.  & 
D.  stockholders  as  should  execute  the  agreement;  the  syndicate  man- 
agers, as  already  named ;  and  the  "  trustee,"  the  North  American  Trust 
Company.  The  vendors  agreed  to  sell  and  the  managers  to  purchase 
65,000  shares  of  the  common  stock  of  the  C,  H.  &  D.  at  $125  per 
share  and  10,000  shares  of  its  5  per  cent  preferred  stock  at  $110  per 
share,  a  total  of  $9,225,000.  Payments  therefor  were  to  be  in  cash, 
with  interest  at  4  per  cent  per  annum  on  deferred  payments.  The 
agreement  was  to  become  effective  when  signed  by  the  managers  and 
the  vendors  and  deposited  with  the  trustee,  whereupon,  and  not  later 
than  June  20, 1904,  the  latter  was  to  give  notice  to  the  managers  of  its 
receipt  The  first  payment,  $5 ,612,500,  was  to  become  due  and  payable 
not  more  than  18  days  after  the  filing  of  such  notice,  and  upon  its  pay- 
ment the  managers  were  to  receive  10,000  shares  of  the  preferred  and 
29,000  shares  of  the  common  stock.  Between  the  time  of  its  execu- 
tion and  the  due  date  of  the  first  payment,  and  after  that  until  the 
second  payment  became  due,  the  C,  H.  &  D.  board  was  not  to  author- 
ize any  acts  other  than  those  necessary  in  the  usual  conduct  *of  its 
business,  or  to  change  in  any  way  the  character  of  the  corporation,  its 
shares  or  securities,  or  to  incur  any  extraordinary  obligations  or  any 
obligations  except  those  incidental  to  its  ordinary  business.  Finally, 
the  vendors,  at  the  time  of  the  first  payment,  were  to  procure  and 
deliver  to  the  managers  the  resignations  of  8  of  the  13  directors  of 
the  C,  H.  &  D.  and  aid  in  electing  successors  nominated  by  the 
managers.  The  voting  power  on  the  36,000  shares  of  undelivered 
common  stock  was  to  remain  with  the  vendors  until  the  second  pay- 
moit  That  payment,  $1^00,000,  became  due  60  days  after  the  mak- 
ing of  the  first,  and  thereupon  8,000  additional  shares  of  conunon 
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stock  and  the  voting  power  on  the  33,000  remaining  with  the  trustee 
were  to  be  deliyered  to  the  managers.  Contemporaneously  the  latter 
were  to  deliver  to  the  trustee  their  executed  promissory  note  for  the 
amount  of  the  last  payment,  $2,512,500,  to  be  payable,  with  interest 
at  4  per  cent,  one  year  after  the  first  payment,  uid  to  be  secured  by 
the  33,000  shares  in  the  hands  of  the  trustee.  This  note  and  its  terms 
and  conditions  should  then  supersede  the  vendors'  agreement  as  the 
expression  of  the  rights  of  the  syndicate  managers  and  vendors. 

The  vendors  who  signed  this  agreement  and  the  amounts  of  C,  U. 
&  D.  stock  which  each  agreed  to  sell  were  as  follows : 


Shant 

OOOUDflO* 


Henry  F.  ShDemaker 

B.  ZimnMnnan 

Bmh  Taggart,  by  Henry  F.  Bhownrmker 

M.  D.  Woodford,  by  Oeorce  R.  Balch,  attorney. 

Total 


44,560 

1S,000 

1,460 

7,000 


6,400 
2,400 

aoo 

000 


06,000 


10,000 


Included  in  Shoemaker's  44,550  common  shares  were  20,286  shares 
belonging  to  the  firm  of  J.  P.  Morgan  &  Company,  in  whose  behalf 
he  had  been  authorized  to  sign,  but  in  his  own  name. 

The  subscriptions  to  the  syndicate  aggregated  only  $8,125,000, 
just  enough  to  meet  the  requirements  for  the  purchase  of  65,000 
shares  of  common  stock.  The  purchase  of  the  10,000  preferred  shares 
was  provided  for  otherwise,  as  follows:  The  arrangements  prior 
to  July  7,  1904,  included  a  contract  for  sale  of  the  preferred,  im- 
mediately upon  its  acquisition,  to  Rudolph  Kleybolte  &  Company,  of 
Cincinnati  and  New  York,  at  a  price  10  points  below  its  cost  to  the 
syndicate,  the  vendee  agreeing  to  pay  the  purchase  price  of  $1,000,000 
on  or  before  July  6, 1904,  but  not  to  require  delivery  until  October 
14, 1904.  This  contract  did  not  provide  specifically  as  to  the  exercise 
of  the  voting  power  in  the  stock  meanwhile,  but  the  obvious  intention 
of  the  managers  was  to  retain  that  power  until  final  adjournment  of 
the  regular  annual  meeting  of  the  C.,  H.  A  D.  stockholders  on  Octo- 
ber 11,  1904.  This  delivery  of  the  preferred  stock  under  this  sale 
would  have  shorn  the  syndicate  of  the  voting  control  of  the  C,  H.  & 
D.  after  October  14,  1904.  Whether  or  not  the  retirement  of  the  5 
per  cent  preferred  stock  which,  as  events  tnmspired,  was  well  under 
way  before  the  latter  date,  was  recognized  as  necessary  before  the 
plans  of  the  C,  H.  &  D.  syndicate  were  completed  does  not  definitely 
appear. 

The  aim  of  the  promoters  was,  of  course,  to  gain  the  contemplated 
voting  control  of  the  C,  H.  &  D.  as  promptly  as  possible.  Under 
the  vendors'  agreement  such  control  could  not  pass  until  both  the 
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first  and  second  payments,  requiring  $6,712,500  of  ca^,  were  made 
to  the  vendors.  But  as  not  more  than  30  per  cent  of  the  several  sub- 
scriptions was  to  be  called  within  30  days  from  the  effective  date  of 
the  syndicate  agreement,  and  not  more  than  25  per  cent  additional 
within  eight  months,  the  managers  would  be  far  short  of  the  amount 
necessary  for  the  first  and  second  pajrments,  even  with  the  $1,000,000 
available  from  the  sale  of  the  preferred.  As  it  was  finally  worked 
out,  the  subscribers  were  called  upon  for  the  full  30  per  cent,  and 
$8,392,500  was  borrowed  by  the  managers,  $2,500,000  from  the 
United  States  Mortgage  &  IVust  Company  at  5  per  cent  per  annum 
plus  8  per  cent  commission,  secured  by  pledge  of  32,000  shares  of 
C,  H.  &  D.  common  stock;  $275,000  also  from  the  United  States 
Mortgage  &  Trust  Company  on  5  per  cent  notes  indorsed  by  Newman 
Erb,  L.  B.  Pierce,  James  J.  Robison,  Frederick  H.  Prince,  Rudolph 
Kleybolte,  and  E.  Zimmerman,  and  secured  by  the  sjmdicate's  equity 
in  the  same  32,000  shares ;  and  $308,750  each  from  the  Commonwealth 
Trust  Company  and  the  terminal  company  as  advance  payments  on 
their  respective  subscriptions,  6  per  cent  interest  thereon  to  be 
paid  until  such  subscriptions  became  due. 

The  $2,500,000  loan  by  the  United  States  Mortgage  &  Trust  Com- 
pany was  participated  in  by  some  thirty-odd  banks  and  individuals 
as  indicated  in  Appendix  11,  and  was  secured  only  by  stock  which, 
because  of  the  circumstances  recited,  was  of  highly  speculative  value. 

Under  the  original  draft  of  the  vendors'  agreement  the  first  pay- 
ment became  due  18  days  after  June  10, 1904.  In  the  agreement  as 
executed  this  latter  date  was  changed  to  June  20  at  the  request  of  th^ 
vendees,  as  they  were  unable  to  secure  sufScient  subscriptions  within 
the  time  limit.  Eventually  the  date  of  July  6, 1904,  was  fixed  for  the 
first  payments  on  the  stock  and  the  reorganization  of  the  C,  H.  &  D. 
board,  but  the  board  meeting  on  the  6th  had  to  be  adjourned  to  the 
day  following  because  the  managers  had  not  made  the  required  pay- 
ment 

Before  recounting  the  personnel  of  the  new  board  of  directors  and 
the  acts  of  its  first  and  most  memorable  meeting,  and  further  to 
emphasixe  the  significance  of  those  acts,  it  will  be  well  to  consider 
the  make-np  of  the  C,  H.  ft  D.  sjmdicate  and  the  influences  which 
induced  the  subscriptions  thereto.  The  following  list  takes  into 
aooount  various  substitutions  of  subscriptions  made  subsequent  to  the 
underwriting  as  first  certified  to  by  the  United  States  Mortgage  & 
trfxt  Company  on  June  17, 1904 : 

Oommonwealth  Tmst  Oompany  (of  St  Louis) $812, 500 

raedo  Railway  &  Terminal  CkHnpany 812, 500 

Marie  T.  Oox 026, 000 

Venollye  &  Omp^ny „,,,.. 025,000 
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F.  H.  Prince  &  Company $637, 500 

George  A.  Fernald  &  Company , —  025, 000 

American  Car  &  Foundry  Company 025, 000 

A.  S.  White 6, 250 

Frederick  Ayer 312, 500 

George  H.  Norman 312,  500 

Rudolph  Kleybolte  &  Company 250, 000 

Newman  Erb 187, 500 

Union  Trust  Company  (of  Detroit) 125, 000 

C.  D.  Simpson 62. 500 

Wm.  L.  Bull 02, 500 

H.  C.  Pierce 62, 500 

B.  Zimmerman.- 531, 250 

J.  S.  Bache  &  Company 125, 000 

Bben  Richards 250, 000 

C.  A.  Starbuck 125, 000 

Edward  Tllden , . 187, 500 

B.  N.  Foss 62, 500 

Samuel  R.  Shipley 87, 600 

Provident  Life  &  Trust  Company  (of  Philadelphia) 812,500 

Harvey  Flsk  &  Sons,  agents 312, 500 

C.  K.  Davis 62, 500 

Nathan  S.  Beardslee 25,000 

Total 8, 125, 000 

The  subscription  of  Newman  Erb  for  $187,500  was  made  for  the 
following  interests : 

On— 

Newman  Erb $62. 500 

Louis  Strasburger 25. 000 

Simon  Rothschild 37, 500 

Street,  Wykes  &  Company 02,  500 

Apparently  William  C.  Miller  paid  the  calls  on  the  subscription  of 
A.  S.  White  for  $6^50.  It  is  of  course  possible  that  other  subscrip- 
tions listed  above  may  have  been  divided  among  other  holders  of 
beneficial  interest. 

The  first  two  subscriptions  were  identical  in  interest.  The  second 
was  for  and  on  behalf  of  the  Toledo  Railway  &  Terminal  Construc- 
tion Company,  hereinafter  called  the  "  construction  company,"  which 
had  constructed  the  belt  line  railway  of  the  terminal  company  in 
and  about  Toledo,  Ohio.  The  construction  had  been  financed 
through  the  Commonwealth  Trust  Company,  which,  with  the  con- 
struction company,  held  complete  control  of  the  terminal  company. 
Their  substantial  subscriptions,  aggregating  one-fifth  of  the  total, 
were  bought  by  the  sjmdicate  promoters  for  these  considerations: 
(a)  A  pledge  to  provide  purchasers,  at  par  and  interest,  for  the 
$3,500,000  of  bonds  issued  by  the  terminal  company  and  largely 
owned  by  the  two  subscribers,  who  had  failed  to  find  a  market  there- 
for up  to  that  time;  {b)  a  pledge  that  the  initial  cash  payment  on 
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the  purchased  bonds  should  be  sufficient  to  meet  the  cash  pajrment 
required  on  the  subscriptions;  (c)  a  pledge  that  the  Pere  Marquette 
and  C,  H.  &  D.  would  jointly  and  severally  guarantee  the  payment 
of  the  principal  and  interest  of  said  bonds,  and  also  of  $150,000  of 
the  bonds  of  the  Toledo  Riverside  Railway  Company,  a  subsidiary ; 
(d)  a  pledge  that  the  two  guaranteeing  co  Jipanies  should  accept  tiie 
5  per  cent  preferred  cumulative  stock  of  the  terminal  company  in 
payment  for  any  interest  they  might  be  obliged  to  pay  under  their 
guaranty;  (e)  a  pledge  that  the  Pere  Marquette  and  C,  H.  &  D. 
diould  enter  into  a  joint  and  several  agreement  for  the  use  of  the 
tracks  and  terminal  facilities  of  the  terminal  company;  and  (/) 
a  pledge  that  the  Toledo-St.  Louis  interests  should  have  representa- 
ti(m  on  the  C,  H.  &  D.  board  in  proportion  to  their  stock  in  the  pool. 

In  c(mnection  with  these  two  subscriptions,  particular  reference  is 
made  to  the  story  of  the  financing  and  construction  of  the  terminal 
ccHnpany  as  related  in  Appendix  12.  That  tells  in  detail  how  two 
syndicates,  one  at  Toledo  and  the  other  at  St.  Louis,  first  brought  the 
terminal  company  into  being;  how,  then,  finding  their  holdings  of 
its  bonds  unmarketable,  they  linked  their  fortunes  in  that  venture 
with  the  C,  H.  &  D.  common-stock  syndicate,  making  large  subscrip- 
tions and  loans  to  the  latter  in  return  for  the  promise  of  a  market  for 
their  bonds  at  par;  and  how,  finally,  with  their  bonds  marketed,  and 
a  band  in  the  control  and  management  of  both  the  Pere  Marquette 
and  C,  H.  &  D.,  they  sold  their  worthless  bonus  terminal  company 
stock  through  the  C,  H.  &  D.  to  the  Pere  Marquette;  and  in  the  end 
distributed  to  their  members,  as  profits  in  both  ventures,  almost 
$2,300,000.  It  is  a  story  which  deserves  to  be  presented  in  the 
body  of  this  report,  but  space  necessities  and  the  importance  of  avoid- 
ing a  serious  interruption  in  the  continuity  of  the  recital  of  the 
affairs  of  the  Pere  Marquette  and  C,  H.  &  D.  require  that  its  details 
be  presented  in  the  appendix. 

The  preliminary  agreements  of  the  C,  H.  &  D.  common-stock 
syndicate  provided  that,  with  control  established,  the  C,  H.  &  D. 
diould  enter  into  a  contract  with  the  Pere  Marquette  for  the  recip- 
rocal preferential  interchange  of  traffic,  and  should  contract  with 
F.  H.  Prince  &  Company  for  the  purchase  of  100,000  shares  of  Pere 
Marquette  common  stock  at  a  price  of  $125.  This  was  much  in  excess 
of  the  price  of  $85  paid  by  the  Prince  syndicate,  through  which  much 
of  said  stock  had  been  assembled,  and  even  more  in  excess  of  the 
actual  market  price  of  the  stock,  as  shown  in  Appendix  13.  The 
opportunity  to  market  so  advantageously  a  stock  that  had  never  paid 
a  dividend  except  under  the  management  of  the  Prince  syndicate, 
and  then  only  at  the  expense  of  maintenance  to  a  very  considerable 
degree,  smfficiently  accounts  for  several  subscriptions  to  the  C,  H.  & 
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D.  syndicate,  for  the  record  shows  the  following  subscribers  to  have 
held  interest  in  the  Prince  syndicate  at  least  to  the  extent  indicated, 
although  the  record  does  not  indicate  exactly  the  number  of  those 
shares  sold  to  the  C,  H.  &  D. : 

Pere  Margiiette 
common  tnares. 

Bfark  T.  Cox 5,000 

F.  H.  Prince 20,000 

F.  H.  Prince  &  Company 20, 000 

Frederick  Ayer 4, 500 

Newman  Erb ,        6, 000 

Provident  Life  &  Trust  Company 5,000 

Mark  T.  Cox  was  head  of  the  firm  of  Robert  Winthrop  &  Company 
which  later  handled  several  equipment  trust  issues  of  the  Pere  Mar- 
quette and  C,  H.  &  D. 

The  subscription  by  Vermilye  &  Company  for  $625,000  was  for 
and  on  behalf  of  the  United  States  Express  Company.  Frank  H. 
Piatt,  the  general  counsel  and  a  director  of  the  latter  company,  who 
conducted  its  negotiations  in  the  matter,  very  frankly  stated,  as  to 
the  purpose  of  that  subscription: 

It  was  to  protect  its  business  on  the  C,  H.  &  D.  road  and  to  gain  the  Pere 
Marquette  mileage.    That  was  the  Inducing  motive. 

The  subscription  of  George  A.  Fernald  &  Company  for  $625,000 
was  on  behalf  of  certain  stockholders  of  the  Chicago,  Cincinnati  & 
Louisville  Bailroad.  Wm.  A.  Bradford,  jr.,  was  the  largest  single 
stockholder,  holding  some  75  per  cent  of  all  outstanding.  Fernald 
and  his  firm  held  several  hundred  thousand  dollars.  This  road  ran 
from  Cincinnati  to  Griffith,  Ind.,  some  254  miles,  an  extension  on  the 
north  end  of  41  miles  from  North  Judson  to  Griffith  and  an  extension 
on  the  south  end  of  46  miles  from  Cottage  Grove,  Ind.,  to  Cincinnati 
having  been  opened  for  operation  only  a  few  months  previously. 
The  consideration  for  the  Fernald  subscription  was  the  pledge  that 
the  Pere  Marquette  should  purchase  the  entire  issue  of  Chicago,  Cin- 
cinnati &  Louisville  stock,  $4,206,000,  for  $8,500,000  in  Pere  Mar- 
quette 4  per  cent  bonds,  and  that  $500,000  additional  of  such  bonds 
should  be  reserved  for  improvements  on  or  equipment  of  that  road. 
These  bonds  were  to  be  issued  under  an  indenture  to  the  American 
Loan  &  Trust  Company,  of  Boston,  trustee,  dated  July  1, 1904,  secur- 
ing the  bonds  by  deposit  of  the  stock.  They  were  to  be  guaranteed, 
principal  and  interest,  by  the  C,  H.  &  D.  or  were  to  be  replaced  by 
joint  and  several  bonds  of  the  two  companies,  which,  in  addition, 
were  to  guarantee,  while  any  of  said  original  or  substituted  bonds 
were  outstanding,  the  payment  of  interest  on  all  Chicago,  Cincinnati 
&  Louisville  outstanding  bonds,  $6,600,000. 

This  subscription  was  not  delivered  until  the  subscriber  was  given 
an  indemnifying  agreement  by  F.  H.  Prince  &  Company  and  New- 
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mm  Erby  dated  June  10,  1901,  whereby  they  agreed  jointly  and 
ssTeraUy  to  assume  the  subscription  in  case  the  negotiations  then 
pending  for  the  acquisition  of  the  Chicago,  Cincinnati  &  Louisville 
stock  were  not  consummated  and  carried  out  on  terms  satisfactory 
to  WoL  A.  Bradford,  jr.,  on  or  before  the  due  date  of  the  first  in- 
fltaUment  on  said  subscription,  not  later  than  June  30. 

A  ccmtract  for  the  construction  of  6,000  freight  cars  and  50 
cabooses  was  the  consideration  received  by  the  American  Car  & 
Foundry  Company  for  its  subscription  for  $625,000.  The  syndicate 
agreement  as  to  Uiis  transaction  was  originally  signed  by  Newman 
Erb.  The  contract  was  executed  on  behalf  of  the  C,  H.  &  D.  by 
Eugene  Zimmerman,  then  its  vice  president,  but  neither  the  execu- 
tive committee  nor  tiie  board  of  directors  had  previously  authorized 
him  or  any  other  officer  to  negotiate  or  execute  any  such  contract 
Such  evidence  as  is  available  would  tend  to  show  that  the  price 
received  by  the  equipment  company  for  the  cars  was  not  excessive. 
It  may  be  noted  that  W.  K.  Bixby,  chairman  of  the  board  of  the 
American  Car  &  Foundry  Company,  was  a  member  of  the  Prince 
syndicate  and  a  director  of  the  Pere  Marquette. 

As  to  the  subscription  of  Rudolph  Kleybolte  &  Company  for 
$250,000,  it  is  of  record  that  this  firm  was  then  under  contract 
with  the  syndicate  to  buy  from  it  at  par  10,000  shares  of  C,  H.  &  D. 
preferred  stock  which  had  been  sold  to  it  at  110,  and  was  also  under 
contract  to  purchase  $2,000,000  of  the  bonds  of  the  terminal  com-> 
pany  at  97  and  interest,  with  an  option  on  $500,000  additional  at  the 
Bame  price.  Later  on  this  firm  financed  a  purchase  of  equipment  by 
the  C,  H.  A  D.,  involving  the  issuance  of  equipment  notes  for 
$1,080,000  and  paymrats  of  $120,711.03  in  short  term  notes. 

George  H.  Norman  contributed  part  of  the  Pere  Marquette  stock 
•old  to  the  C,  H.  A  D.  and  procured  the  contribution  of  others  in 
that  sale  to  a  large  amount. 

The  subscription  for  $125,000  in  the  name  of  the  Union  Trust 
Company  (of  Detroit)  was  made  by  W.  C.  McMillan  and  T.  H.  New- 
berry in  the  name  of  the  company,  but  in  their  personal  interest,  in 
die  expectation  of  profit  and  through  perscmal  friendship  with 
Frederick  H.  Prince.  They  later  gave  the  trust  company  an  agree- 
ne&t  holding  it  free  from  any  liability  on  account  thereof.  McMillan 
was  a  director  of  the  trust  company  and  chairman  of  its  executive 
raunittee*  The  execution  of  the  subscription  agreem^it  in  the  name 
of  tbe  company  was  without  prior  authority,  but  the  executive  com- 
■ittee  later  ocmfirmed  that  action. 

The  subecription  of  Wm.  L.  Bull  for  $62,600  was  made  purely  as 
a  apidilation. 
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Eben  Bichards  was  vice  president  of  the  Mexican  Central  Railroad, 
in  which  company  F.  H.  Prince  was  also  interested. 

H.  C.  Pierce  was  father-in-law  of  Eben  Richards  and  frigidly  to 
the  Prince  interests. 

Eugene  Zimmerman's  interest  in  the  plans  of  the  promoters  is  evi- 
dent throughout ;  in  fact,  he  was  one  of  them.  As  already  stated,  he 
was  in  addition  a  signer  of  the  vendors'  agreement  for  12,000  shares 
of  C,  H.  &  D.  common  and  2,400  shares  of  preferred.  He  became 
president  of  the  C,  H.  &  D.  in  the  change  of  management  following 
the  consummation  of  the  plan. 

The  New  York  Air  Brake  Company,  at  the  solicitation  of  Prince 
and  Erb,  subscribed  for  $125,000,  through  its  president,  C.  A.  Star- 
buck,  for  reasons  stated  by  the  latter,  thus : 

I  went  to  see  them,  hearing  they  were  going  to  place  a  large  order  for  new 
equipment,  locomotives  and  cars,  and  I  wanted  to  get  the  brake  business  for 
the  New  York  Air  Brake  C!ompany ;  they  said  if  I  wanted  the  business  I  would 
have  to  subscribe  to  the  syndicate  and  take  some  of  the  underwriting ;  they  said 
the  car  builders  and  locomotive  builders  were  doing  it  and  the  Westinghouse 
people  would  do  it  unless  I  did,  and  without  it  I  could  not  get  the  business ; 
and  on  that  condition  I  made  the  subscription  to  the  ssmdicate  for,  I  think,  a 
thousand  shares. 

Swift  &  Company  were  represented  through  the  subscription  of 
Edward  Tilden  for  $187,000,  and  Dumont  Clarke,  one  of  their  di- 
rectors, was  a  syndicate  manager.  G.  M.  Cumming,  who  saw  Tilden 
regarding  this  subscription,  testified  in  the  Bradford  Gaae^  aupra^ 
with  reference  to  the  reason  therefor : 

A.  They  thought  in  the  first  place,  as  I  understood  it,  it  was  going  to  be  of 
Interest  to  them  to  have  a  company  in  which  they  had  a  finandai  interest,  and 
they  also  desired,  I  think,  to  protect  themselves  against  what  they  considered 
an  unreasonable  advance  in  rates  by  having  an  interest  in  the  company. 

Q.  And  they  made  this  subscription,  as  you  understood  it,  in  (Hrder  to  in 
■ome  way  or  another  protect  their  business  as  packers? 

A.  That  was  my  nnderstanding. 

Q.  And  the  advantages  that  would  come  from  their  being  interested  in  this 
railroad  company? 

A.  So  I  understood. 

The  subscription  of  E.  N.  Foss  for  $62,500  was  made  as  a  specu- 
lative investment. 

Nothing  specific  is  of  record  as  to  the  purpose  underlying  the  sub- 
scription of  Samuel  R.  Shipley  for  $87,600.  He  was  at  that  time 
president  of  the  Provident  Life  &  Trust  Company,  of  Philadelphia, 
which  subscribed  for  $812,500,  and  was  also  a  director  of  the  Pere 
Marquette.  The  interest  of  his  company  in  subscribing  has  already 
been  stated. 

Harvey  Fisk  &  Sons,  in  subscribing  for  $812,500,  acted  as  agents 
for  the  American  Locomotive  Ccmipany,  the  consideration  being 
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orders  by  the  Pere  Marquette  and  C,  H.  &  D.  for  40  locomotives. 
These  orders  were  dated  June  22, 1904,  and  in  the  case  of  the  C,  H. 
&  D.  the  order  was  executed  by  Eugene  Zimmerman  as  vice  president 
without  authority  fr<»n  the  board  of  directors  or  executive  com- 
mittee. The  record  does  not  show  that  the  prices  paid  tot  these  loco- 
motives were  unfair. 

This  brief  recital  of  the  motives  or  considerations  inducing  the 
various  subscriptions  to  the  syndicate  makes  it  plain  that,  as  stated 
before,  the  bulk  of  the  subscriptions  were  bought  with  pledges  which 
were  to  be  fulfilled  largely  by  the  two  carriers,  the  C,  H.  &  D.  and 
the  Pere  Marquette.  So  far  as  the  C,  H.  &  D.  was  concerned,  the 
first  steps  in  discharging  its  share  of  the  prcmioters'  pledges  were 
taken  at  the  meeting  of  its  board  on  July  7,  1904.  The  acts  of  the 
board  of  directors  at  this  meeting  were  purely  perfunctory.  All  the 
papers  and  agreements  acted  upon  had  been  prepared  previously; 
they  were  presented  under  the  supervision  of  Thomas  H.  Tracy, 
ilready  mentioned  as  of  the  Toledo  group ;  and  they  were  acted  upon 
by  the  directors  practically  without  discussion. 

2.  Reargamizatian  of  C.^  H.  dk  D.  hoard  and  management  in  ayndi- 
eaie  interest. — On  July  6,  1904,  the  board  was  composed  of  the  fol- 
lowing 18  members:  Henry  F.  Shoemaker,  Eugene  Zimmerman,  Al- 
fred Eessler,  (}eorge  P.  Benjamin,  Qeorge  R.  Balch,  W.  A.  Shoe- 
maker, C.  A.  Mayer,  Heman  Dowd,  Joseph  B.  Foraker,  M.  D.  Wood- 
ford, Lawrence  MaxweU,  jr.,  F.  H.  Short,  and  Rush  Taggart 

Pursuant  to  adjournment  from  the  preceding  day,  this  board  met 
tk  12.45  p.  m.  of  July  7,  1904,  in  the  office  of  the  company  in  New 
T(ffk  City,  the  first  eight  directors  named  above  being  present.  The 
first  business  of  the  meeting  was  the  acceptance  of  the  eight  resigna- 
tions required  by  the  terms  of  the  vendors'  agreement,  those  resigning 
being  directors  Short,  Taggart,  Dowd,  Benjamin,  W.  A.  Shoemaker, 
Kesder,  Balch,  and  Mayer.  The  following  were  elected  to  fill  the 
eight  vacancies:  Thomas  H.  Tracy,  George  M.  C!umming,  James  J. 
BoUaon,  Bradley  W.  Palmer,  Rudolph  Eleybolte,  Alex.  B.  Pierce, 
JasMS  Phillips,  jr.,  and  Eben  Richards,  and  being  present  they  took 
oath  of  office  and  their  places  as  members  of  the  board. 

The  new  board  then  elected  Eugene  Zimmerman  as  president  of 
the  company,  vice  M.  D.  Woodford,  resigned ;  George  M.  Gumming 
as  viee  president,  vice  Zimmerman,  resigned ;  R.  B.  Wilson  as  secre- 
taiy,  vice  Short,  resigned ;  and  accepted  the  resignation  of'  Henry 
Ft  Shoemaker  as  chairman  of  the  board.  Of  the  old  members  who 
w^^^ifiH  on  ihe  reorganized  board,  Henry  F.  Shoemaker,  Zimmer- 
■la,  and  Woodford  were  vendors  of  C.,  H.  &  D.  stock  to  the 
Mr  eoBtraL  Of  the  new  members  Tracy  and  Robison  represented 
tha  ToledO'^Si.  Loius  int^ests;  Gumming  represented  the  United 
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States  Mortgage  &  Trust  Company ;  Palmer  and  Phillips  represented 
F.  H.  Prince  and  F.  H.  Prince  &  Company;  Richards's  affiliation 
with  the  Prince  interests  has  already  been  mentioned;  and  Kley- 
bolte  was  a  member  of  the  sfyndicate  with  other  interests,  as  before 
described,  he  having  insisted  on  being  included  in  the  directorate. 
Pierce  was  replaced  on  July  20  by  Russell  Harding,  the  new  op- 
erating manager  of  the  two  properties,  who  was  also  a  director  of 
the  Commonwealth  Trust  Company  and  a  member  of  the  St.  Louis 
syndicate. 

3.  C.^  H.  dk  D.  syndicate  pledges  fulfUed. — ^The  reorganized  board, 
immediately  after  the  election  of  corporate  officers,  authorized  the 
execution  of  a  99-year  trackage  contract,  dated  June  25,  1904,  be- 
tween the  terminal  company  and  the  Pere  Marquette  and  C.,  H.  & 
D.,  jointly,  granting  the  use  of  the  terminal  company's  tracks  and 
terminal  station  and  facilities.  The  grantees  agreed  each  to  pay  its 
proportion  of  taxes,  maintenance  and  operating  costs,  and  in  addi- 
tion each  agreed  to  pay  one-half  of  $82,126  per  annum,  the  latter 
amount  being  about  equivalent  to  one-half  the  yearly  interest  on  the 
terminal  company's  issue  of  $8,500,000  4^  per  cent  bonds,  and  on 
$150,000  of  5  per  cent  bonds  issued  by  its  subsidiary,  the  Toledo 
Riverside  Railway  Company.  One  consideration  of  this  agreement 
was  that  the  grantees  should  jointly  and  severaUy  purchase  and 
guarantee  these  bonds  in  accordance  with  a  certain  contract  to  be 
simultaneously  delivered.  Directors  Shoemaker  and  Tracy  were 
excused  from  voting  on  this  contract,  the  latter  at  his  own  request 
because  of  his  interest  in  the  property.  The  C,  H.  &  D.  stockhold- 
ers approved  this  contract  on  the  19th  of  October,  1904. 

Thus  was  fulfiUed  one  of  the  considerations  promised  by  the  pro- 
moters to  the  Toledo-St.  Louis  parties  for  their  large  subscriptiims 
to  the  C,  H.  &  D.  syndicate.  Another  of  those  considerations  waff  the 
joint  guaranty  of  principal  and  interest  of  the  bonds  in  question  by 
the  C,  H.  &  D.  and  Pere  Marquette.  This  was  the  next  matter  acted 
on  by  the  reorganized  board.  It  authorized  the  executicn  of  the 
contract  dated  July  1, 1904,  required  by  the  before-described  trackage 
contract  to  be  delivered  simultaneously  therewith.  Under  the  terms 
of  that  contract  the  C,  H.  &  D.  and  Pere  Marquette  jointly  agreed 
to  purchase  said  bonds  at  97  and  interest,  and  to  accept  delivery  as 
follows:  Thirty  per  cent  on  July  5,  1904;  85  per  cent  on  or  before 
September  5,  1904;  35  per  cent  on  or  before  October  5,  1904.  The 
purchasers  were  granted  the  right  to  require  that  the  terminal  ccHn- 
pany's  bonds  be  replaced  by  new  bonds  to  be  issued  under  a  new 
mortgage  satisfactory  to  them.  It  was  agreed  that  the  purchasers 
should  negotiate  and  sell  the  bonds  so  purchased,  and,  in  order  to 
enhance  the  price  thereof  and  to  obtain  full  value  theref<M*,  should 
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](»BtIy  and  severally  guarantee  the  pajrment  of  the  principal  and 
mtered;  thereof;  that,  if  the  purchasers  should  ever  be  required  to 
make  any  i>ayment8  on  account  of  their  guaranty  of  the  interest, 
such  sums  should  constitute  a  claim  against  the  terminal  company, 
in  Uquidation  of  which  the  purchasers  agreed  to  accept  the  6  per  cent 
cumulative  preferred  stock  of  that  road ;  that  the  net  earnings  from 
the  terminal  properties  should  be  applied  toward  the  payment  of 
bond  interest  before  any  dividends  on  stock  should  be  declared ;  and 
ilao,  that  the  fixed  rental  provided  in  the  trackage  contract  should 
be  used  only  to  pay  interest  and  operating  expenses. 

The  C,  H.  &  D.  board,  in  addition  to  authorizing  the  execution  of 
the  July  1  contract  just  described,  formally  authorized  the  indorse- 
ment of  the  required  guaranty  on  the  bonds  and  empowered  the 
president  and  secretary  to  execute  a  contract  for  the  sale  of  said 
bonds.  Shoemaker  and  Tracy  were  also  excused  from  voting  on 
tiiese  matters.  The  C,  H.  &  D.  stockholders  approved  both  con- 
tracts on  October  19, 1904. 

The  sale  of  the  terminal  company's  bonds  was  effected  under  a 
contract  dated  July  7, 1904,  between  the  Pere  Marqu^to  and  C,  H. 
&  D.,  as  ^  sellers,''  and  Rudolph  Kleybolte  &  Company,  as  ^^  pur- 
diisers,''  whereby  $2,600,000  in  par  were  to  be  taken  at  97  and  in- 
terest and  $800,000  in  par  at  97^  and  interest,  provided  the  before- 
described  joint  guaranty  of  the  sellers  was  first  indorsed  on  the 
bonds.  It  will  be  noted  that  according  to  the  contracts  a  profit  of 
one-half  point  would  have  been  realized  by  the  sellers  on  the 
$800,000  block  sold  at  97}.  Their  accounting  records,  however,  do 
not  carry  any  entries  covering  either  the  purchase  or  sale  of  any  of 
these  bo^ds,  and  it  seems  quite  evident  that  the  provisions  for  the 
purchase  and  sale  of  the  bonds  by  the  Pere  Marquette  and  C,  H.  & 
D.  were  merely  precautionary,  being  thought  to  legalize  the 
goaranty. 

Next  the  reorganized  board  authorized  the  issue  of  $25,000,000 
of  C,  H.  A  D.  4  per  cent  refunding  mortgage  bonds  dated  July  1, 
1904,  due  1954.  The  stockholders  had  authorized  an  issue  of  such 
bonds  in  December,  1900,  a  fact  known  and  depended  upon  by  the 
promoters  in  their  plans. 

Ite  fourth  piece  of  business  was  one  of  vast  importance  to  the  C, 
H.  4b  D»,  namely,  the  purchase  of  110,000  shares  of  the  conmion  stock 
of  file  Pere  Miurquette.  In  this  connection  reference  is  made  to  the 
bets  heretofore  set  forth,  bearing  on  the  value  of  these  shares. 
It  was  the  intention  to  supplement  this'  large  block  of  stock  by 
oAmt  duures  to  be  aequired  from  the  Pere  Marquette  treasury 
tfaoogfa  a  collateral  transaction  and  thus  provide  a  means  of  as- 
wed  Toting  oontroL  This  sale  was  the  cornerstone  in  the  whole 
fhnctojo  bmlt  by  the  original  promoters,  whose  aim  was  the  sale 
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of  their  Pere  Marquette  stock.  It  was  presented  to  the  board  by 
Thomas  H«  Tracy  in  the  form  of  a  letter  dated  July  5,  1904,  from 
F.  H.  Prince  &  Company,  addressed  to  the  C,  H.  &  D.  The  open- 
ing sentence  reads : 

At  the  request  of  officers  of  your  company  we  have  secured  the  ris^t  and 
option  to  offer  to  you  110,000  shares  of  the  Pere  Marquette  Railroad  Company 
of  the  par  value  of  $100  each  represented  by  certificates  of  the  said  railroad 
corporation  or  by  voting  trust  certificates,  including  shares  belonging  to  our- 
selves, for  the  price  of  $125  each,  upon  the  terms  and  conditions  liereinafter 
named. 

Prior  to  this  meeting  the  subject  had  never  been  presented  either  to 
the  board  or  the  executive  committee,  and  no  officer  of  the  C,  H.  &  D. 
had  been  authorized  to  negotiate  for  such  an  option.  Tlie  letter 
named  the  terms  and  conditions  of  the  proposed  sale  and  contained 
the  proviso — 

that  a  material  consideration  for  and  condition  of  the  sale  of  the  said  stock  shaU 
be  the  due  execution  and  delivery  of  a  trackage  agreement  between  your  com- 
pany and  the  Pere  Marquette  Railroad  Company  and  others  in  form  substan- 
tially as  presented  herewith. 

This  latter  contract  will  be  treated  of  later.  The  letter  concludes 
with  the  statem^it  that  if  the  offer  is  accepted,  Prince  &  C<Mnpany 
agree  to  accept  sudi  ^^  reasonable  and  proper  commission  ^  as  should 
thereafter  be  agreed  upon,  provided  a  cash  pajrment  of  $250,000  be 
made  to  them  at  once  as  a  portion  of  said  commissicxL 

In  connection  with  this  purdiase  of  Pere  Marquette  stock  there  was 
next  presented  a  report,  dated  May  16,  1901,  made  to  the  United 
States  Mortgage  &  Trust  Company  by  one  J.  T.  Odell,  referred  to 
in  this  record  as  formerly  a  railroad  official,  on  the  proposed  union 
of  the  two  properties  and  the  value  of  the  Pere  A^rquette  stock. 
This  report  concludes  with  the  following  collection  of  generalitieB, 
evidently  calculated,  not  to  influence  wavering  directors,  that  being 
unnecessary,  but  to  bolster  up  the  record : 

Many  persons,  in  criticizing  the  value  of  any  railroad  stock,  overlook  the 
main  proposition  of  capitalization  per  mile  of  road  and  Jump  at  a  condoaion 
without  reasoning.  The  cai^tallzation  of  the  roads  in  question  by  comparison 
are  extremely  low.  I  can  find  nothing  to  compare  with  them.  A  glanoe  at  the 
map  reveals  a  producing  and  consuming  territory  of  vast  proportioqs.  This 
great  country  is  entitled  naturally  to  an  increase  tai  its  business  domeslleally  of 
8  per  cent  per  year  and  in  its  export  business  a  great  deal  more.  I  presume 
this  combination  can  be  said  to  be  the  last  of  the  trunk  lines  and  among  the 
best.  No  person  could  place  a  prospective  value  on  the  common  stock  of  the 
Pere  Marquette.  Its  value  under  the  plan  presented  to  me  is  in  my  Judgment 
greater  than  $150  per  share,  and  its  acquisition  at  tiiat  price  by  the  Cincinnati, 
HamUton  &  Dayton  would  be  a  conservative  and  hii^ily  profitable  investment. 
An  examination  by  the  most  sk^itical  wiU  verify  this.  The  operation  of  the 
two  roads  as  a  unit  is  worth  a  large  sum,  far  more  than  any  value  that  attaches 
to  them  sQMurately,  but  I  have  endeavored  to  treat  only  of  knc^vn  quantities. 
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The  board  accepted  the  offer  of  F.  H.  Prince  &  Company,  and  au- 
thorized the  execution  of  a  contract  with  that  firm  dated  July  6, 
1904,  whereby  the  C,  H.  &  D.  agreed  to  purchase  the  110,000  shares 
at  the  price  of  $125  per  share,  payable  at  the  option  of  the  C,  H.  &  D. 
in  cash,  or,  $75  per  share  in  the  4  per  cent  refunding  mortgage  bonds 
JQst  previously  authorized,  plus  $50  per  share  in  new  C.,  H.  &  D. 
common  stock  or  in  two-year,  noninterest-bearing  notes  issued  under 
in  indenture  with  the  United  States  Mortgage  &  Trust  Company 
dated  July  6, 1904.  The  C,  H.  &  D.  agreed  to  accept  only  such  Pere 
Mftrquette  stock  as  was  delivered  or  designated  by  the  sellers,  also  to 
pay  the  latter  forthwith  $250,000  in  cash  as  a  portion  of  their  com- 
ffliasion,  the  balance  thereof  to  be  fixed  by  agreement  between  the 
sdlers  and  a  committee  appointed  by  the  C,  H.  &  D.,  concerning 
which  further  facts  are  presented  in  this  report  at  page  130.  The 
ezecuticm  of  the  trackage  contract  with  the  Pere  Marquette  was  in- 
cluded as  a  moving  consideration  to  the  stock  purchase  contract. 

Amcmg  the  resolutions  passed  on  this  subject  was  one  whereby  50 
per  cent  of  the  Pere  Marquette  stock  acquired  should  be  deposited 
mider  tLe  before-described  4  per  cent  refunding  mortgage  bonds  and 
$0  pw  cent  under  the  collateral  trust  indenture  securing  the  two- 
year  notes  to  be  issued  as  part  of  the  purchase  price.  Upon  the  lib- 
eraticm  of  the  latter  iM;ock  it  was  to  be  deposited  as  additicmal  se- 
ctuity  under  the  refunding  mortgage.  All  of  the  acts  of  the  board 
in  this  purchase  were  approved  by  the  C,  H.  &  D.  stockholders  at  a 
meeting  on  October  19, 1904. 

The  next  business  before  the  board  was  to  provide  for  the  issuance 
of  $6,500,000  of  two-year  notes  wherewith  to  pay  $50  per  share 
on  account  of  the  price  of  the  Pere  Marquette  conmion  stock. 
These  purchase  money  gold  notes  were  issued  under  an  indenture 
dated  July  6,  1904,  with  the  United  States  Mortgage  &  Trust  Com- 
pany and  were  supported  wholly  by  an  equal  amoimt  in  par  of  the 
pordiased  Pere  Marquette  conmion  stock.  They  bore  no  interest  qjid 
fte  C,  H.  ft  D.  had  the  right  of  redemption,  with  certain  dividend 
adjustments,  at  or  before  maturity  by  exchanging  therefor  (a)  note 
or  notes  of  substantially  the  same  terms  convertible  into  C,  H.  &  D. 
oommon  stock,  par  for  par,  or  (&)  C,  H.  ft  D.  common  stock,  par 
iorpar. 

In  fulfillment  of  the  requirement  in  the. contract  of  purchase, 
fte  new  board,  as  its  sixth  piece  of  business,  voted  its  authority  for 
fte  execution  of  an  agreement,  dated  July  1,  1904,  with  the  Pere 
liuqiiette  and  George  H.  Norman  on  behalf  of  himself  and  other 
Fm  Marquette  stockholders.  By  its  terms  the  two  carriers  boimd 
ftufldTes  for  50  years  to  the  preferential  interchange  of  freight 
•ad  pannringnr  business;  the  C,  H.  ft  D.  was  given  the  right  to 
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build  and  maintain  a  physical  connection  or  connections  with  the 
Pere  Marquette;  the  C,  H.  &  D.  wiBis  granted  the  ri^t  for  50 
years  to  the  common  use  of  practically  all  of  the  Pere  Marquette 
lines  at  a  cost  equal  to  its  locomotive-car-mileage  proportion  of 
maintenance  and  taxes  on  such  portions  so  used;  the  C,  H.  A  D. 
agreed  that  after  providing  for  the  accrual  of  dividends  on  all 
classes  of  its  own  preferred  stock  it  would  advance  to  the  Pere  Mar- 
quette during  the  50  years  of  the  contract  sums  sufficient  to  make 
up  any  inadequacy  of  the  latter's  earnings  and  receipts  from  all 
sources  to  meet  operating  expenses,  taxes,  interest,  and  all  other 
fixed  charges,  annual  dividends  of  4  per  cent  on  all  preferred  stock, 
and  4  per  cent  on  conmion  stock  from  July  1,  1904,  to  January  1, 
1905,  and  5  per  cent  thereafter.  In  case  the  earnings  of  the  Pere 
Marquette  for  any  year  or  years  in  the  50-year  period  should  be 
more  than  sufficient  to  pay  the  items  enumerated,  including  divi- 
dends, such  excess  should  be  payable  to  the  C,  H.  &  D.  in  repay- 
ment of  any  advances  made,  but  otherwise  the  latter  would  have 
no  claim  against  the  former  for  such  advances.  The  agreement 
also  gave  the  C,  H.  &  D.  the  right  within  the  50-year  period  to 
lease  the  Pere  Marquette  outright  for  not  exceeding  99  years  on 
the  basis,  substantially,  of  a  form  of  lease  attached  to  the  agree- 
ment. The  Pere  Marquette  was  pledged  to  take  proper  corporate 
action  regarding  any  such  lease  and  also  regarding  any  consoli- 
dation of  stocky  railways,  property,  and  franchises  desired  by  the 

The  C,  H.  &  D.  stockholders  at  their  meeting  on  October  19, 1904, 
approved  this  trackage  and  preferential  interchange  agreement  upon 
condition  that  the  lease  therein  referred  to  be  made  to  correspcmd 
to  the  agreement  itself  by  providing  that  the  payments  of  dividends 
on  Pere  Marquette  stocks  should  be  subject  to  the  prior  application 
of  C,  H.  &  D.  earnings  to  the  payment  of  dividends  on  all  classes  of 
C,  H.  &  D.  preferred  shares.  Any  surplus  of  C,  H.  A  D.  earning? 
could  be  applied  as  dividends  on  Pere  Marquette  stock  together  with 
the  surplus  from  the  latter  road.  On  November  2,  1904,  the  stock- 
.  holders  voted  to  reconsider  their  previous  action  on  this  matter,  but 
on  January  12,  1905,  they  approved  the  agreement  as  authorized 
by  the  board.  This  contract  was  superseded  by  the  lease  described 
at  page  141. 

The  next  two,  and  final,  transactions  of  importance  by  the  reor- 
ganized C,  H.  A  D.  board  on  July  7, 1904,  covi&red  the  obligations  to  be 
undertaken  by  that  company  in  fulfillment  of  the  promoters'  pledges 
with  respect  to  the  subscription  of  George  A.  Femald  A  Omipany. 
As  before  stated,  this  subscription  was  for  and  on  behalf  of  Wm.  A. 
Bradford,  jr.,  and  other  stockholders  of  the  Chicago,  Cincinnati  A 
Louisville  Bailroad. 
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The  burdens  to  be  placed  upon  the  C,  H.  &  D.  by  these  pledges 
of  the  promoters  were  expressed  m  two  contracts,  the  execution  of 
whidi  was  authorized  by  its  board  at  the  meeting  under  discussion. 
Ilie  first  of  these  instruments  was  a  lease  and  trackage  contract  in 
fcnm  as  submitted  to  the  meeting  and  made  a  part  of  the  minutes 
thereof.  Although  it  was  never  executed  and  delivered  its  author- 
izition  by  the  new  board  is  significant  By  this  contract  the  C, 
H.  ft  D.  was  granted  an  outright  lease  for  99  years  of  the  property 
of  the  Chicago,  Cincinnati  &  Louisville  in  the  state  of  Ohio  and 
rights  for  the  common  use  of  that  road  during  the  same  period  from 
the  Ohio-Indiana  state  line  to  Peru,  Ind.  The  C,  H.  &  D.  became 
bound  to  guarantee  the  interest  <mi  all  then  outstanding  Chicago, 
(Sndnnati  &  Louisville  bonds  while  any  part  of  the  $4,000,000  of 
Pere  Marquette  bonds,  or  bonds  substituted  therefor,  remained  un- 
paid, and  also  became  bound  to  execute  joint  C,  H.  &  D.-Pere 
Marquette  bonds  for  a  like  amount  to  replace  the  original  Pere  Mar- 
quette bond&  The  rights  of  the  C,  H.  ft  D.  to  the  leased  section  and 
ibo  to  the  joint  sections  were  to  terminate  not  only  upon  default 
by  it  of  its  undertakings  under  this  contract  but  also  upon  any 
breadi  of  the  terms  and  conditions  of  the  collateral  trust  indenture. 
The  C^  H.  ft  D.  agreed  to  do  all  that  might  be  necessary  to  com- 
plete the  leased  section  or  place  it  in  proper  condition  and  to  pay 
all  taxes  thereon,  and  to  keep  and  maintain  it  in  good  repair. 
The  Chicago,  Cincinnati  ft  Louisville  was  to  provide  operating  facil- 
ities for  and  to  maintain  the  joint  section  and  to  conduct  the  move- 
OMDt  and  operation  of  trains  over  it.  The  C,  H.  ft  D.  was  to  pay 
a  sum  unstated  and  a  locomotive-car-mileage  proportion  of  the  taxes 
on  and  maintenance  of  the  joint  section. 

The  primary  purpose  of  this  lease  of  a  section  of  the  Chicago, 
findnnati  ft  Louisville  to  the  C,  H.  ft  D.  was  to*  bolster  up  the 
legality  of  the  latter's  guaranty  of  the  Pere  Marquette  bonds  in- 
felved.  Then,  to  safeguard  the  legality  of  the  lease  under  Ohio 
itatotes,  it  was  deemed  necessary  to  establish  a  physical  connection 
between  the  C,  H.  ft  D.  and  the  Chicago,  Cincinnati  ft  Louisville, 
^ougfa  such  a  connection  already  existed  at  Cottage  Grove,  Ind., 
between  the  Chicago,  Cincinnati  ft  Louisville  and  the  Cincinnati, 
bdianapdis  ft  Western,  a  proprietary  line  of  the  C,  H.  ft  D.  The 
new  oomection  with  the  C,  H.  ft  D.  was  later  constructed  at  Cin- 

dnsatL 

The  aeccmd  contract  which  bound  the  C,  H.  ft  D.  to  the  purchase 
of  die  C3iicago,  Cincinnati  ft  Louisville  and  collateral  transactions 
Vie  one  between  the  C,  H.  ft  D.  and  Pere  Marquette,  dated  July  7, 
ttOl  In  connection  with  the  recording  of  this  transaction  on  the 
MUite  bocAs  of  the  C,  H.  ft  D.,  it  is  important  to  state  that  the 
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agreement  attached  to  that  record  and  therein  said  to  have  been 
acted  on  by  the  board  on  July.  7, 1904,  is  not  the  one  actually  before 
that  body  on  that  day  and  then  passed  upon  by  it  The  original 
agreement  provided  for  the  acquisition  by  the  C,  H.  &  I^.  of  the 
entire  interest  of  the  Pere  Marquette  in  the  Chicago,  Cincinnati  & 
Louisville,  whereas  the  agreement  now  attached  to  the  record  pro- 
vides for  the  acquisition  of  only  a  half  interest.  The  latter  instru- 
ment was  not  drawn  until  September,  1904.  The  record  in  this 
proceeding  does  not  determine  who  directed  this  falsification  of  the 
C,  H.  &  D.  minutes.  It  would  appear  from  the  following  resolu- 
tion adopted  by  the  board  on  October  19,  1904,  that  those  in  con- 
trol were  familiar  with  this  condition  and  considered  it  necessary 
to  safeguard  the  contracts  by  further  action : 

Resolved,  That  that  portion  of  the  minutes  of  the  meeting  of  July  7,  1904, 
which  refers  to  the  contract  between  the  Pere  Marquette  and  the  Cincinnati, 
HamUton  &  Dajrton  railway  companies  with  reference  to  the  Chicago,  •  Cin- 
cinnati &  Louisviile  Railroad  Company's  stock,  also  which  refer  to  the  contract 
and  lease  with  the  Chicago,  Cincinnati  &  Louisville  Railroad  Company,  be,  and 
hereby  are,  approved. 

The  agreement  now  a  part  of  the  C,  H.  &  D.  minutes  provides 
for  the  sale  by  the  Pere  Marquette  to  the  C,  H.  &  D.  of  an  undivided 
one-half  interest  in  (a)  the  former's  rights  in  the  entire  capital  stock 
of  the  Chicago,  Cincinnati  &  Louisville;  (b)  the  agreement  of  July 
1,  1904,  between  the  Pere  Marquette  and  John  F.  Wilcox  under 
which  said  rights  were  acquired;  and  (c)  the  collateral  trust  in- 
denture dated  July  1,  1904,  with  the  American  Loan  &  Trust  Com- 
pany, trustee,  imder  which  the  Pere  Marquette  bonds  were  to  be 
issued  in  payment  for  the  stock.  Li  c<Hisiderati(m  of  this  transfer 
the  C,  H.  &  D.  agreed  (1)  to  pay  one-half  of  principal  and  interest 
of  the  entire  issue  of  Pere  Marquette  bonds  under  the  said  indenture 
and  one-half  of  any  joint  and  several  bonds  issued  in  substitution 
therefor;  (2)  to  assume  one-half  of  the  liability  of  the  Pere  Mar- 
quette under  the  purchase  agreement  with  John  F.  Wilcox,  under 
tile  bonds,  original  or  substituted,  and  under  the  collateral  trust  in* 
denture;  (8)  to  perform  and  comply  with  all  the  covenants  of  the 
two  agreements;  and  (4)  to  execute  any  further  instruments  neces- 
sary to  carry  its  obligations  thereunder  into  effect  Attached  to 
and  made  a  part  of  this  agreement  were  the  before-mentioned  Wilcox 
purchase  agreement  and  the  collateral  trust  indenture  of  the  Pere 
Marquette  which  had  been  authorized  by  its  board  of  directors  on 
June  28  and  approved  by  its  stockholders  on  June  29, 1904. 

Briefly  stated,  these  Is^-named  instruments  provided  for  the  pur- 
chase by  the  Pere  Marquette  of  $4,206,000  par  value,  the  entire  issue, 
of  Chicago,  Cincinnati  &  Louisville  stock  for  $3,500,000  in  Pere 
Marquette  10-year  4  per  cent  gold  bonds  issued  under  the  indenture 
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which  required  the  deposit  of  the  stock  as  security  for  the  bonds. 
The  indenture  provided  for  $500,000  additional  bonds  to  be  used 
in  improving  and  further  equipping  the  Chicago,  Cincinnati  &  Louis- 
Tille.    The  operation  of  that  road  and  the  right  to  nominate  three 
directors  and  certain  officers  were  to  pass  to  the  Pere  Marquette  upcm 
the  delivery  of  the  bonds.    Complete  control,  except  as  to  the  naming 
of  one  director,  should  be  surrendered  upon  the  execution  by  the 
C  H.  &  D.  of  its  guaranty  of  the  bonds,  or  upon  its  execution  of  joint 
and  several  C,  H.  &  D.-Pere  Marquette  bonds  in  substitution  therefor, 
together  with  the  guaranty  provided  in  the  indenture.   The  Pere  Mar- 
quette was  bound  to  guarantee  the  payment  of  the  interest  on  all  Chi- 
cago, Cincinnati  &  Louisville  bonds,  $6,600,000  par  value.  It  was  agreed 
that,  whether  fully  performed  or  not,  certain  construction  contracts 
with  John  F.  Wilcox  should  be  declared  fulfilled  and  satisfied.    The 
Utter  agreed  to  pay  cash  into  the  Chicago,  Cincinnati  &  Louisville 
treasury  at  stated  intervals  equivalent  to  the  estimated  cost  of  ex- 
tending the  line  from  Griffith,  Ind.,  to  Calumet  Park,  HI.,  or,  if 
Chicago  was  reached  without  building  any  extension,  to  turn  over 
general  refunding  bonds  of  the  Chicago,  Cincinnati  &  Louisville 
equivalent  in  par  to  the  estimated  cost  of  the  said  eidiension.    He  was 
also  to  receive  the  current  assets  and  to  assume  the  current  liabili- 
ties of  the  Chicago,  Cincinnati  &  Louisville  as  of  June  80,  1904 ;  he 
WIS  to  pay  principal  and  interest  on  $50,000  equipment  bonds  falling 
due  on  July  1,  1904,  and  to  receive  an  equal  amount  of  general  and 
refunding  bonds  of  the  Chicago,  Cincinnati  &  Louisville;  he  was 
to  pay  all  interest  accruing  to  July  1, 1904,  on  all  Chicago,  Cincinnati 
A  Louisville  bonds  and  equipment  obligations;  he  was  to  provide  for 
the  interest  accruing  during  the  year  ending  June  80,  1905,  on  the 
$ifiO0fiO0  of  Pere  Marquette  bonds  issued  for  Chicago,  Cincinnati  & 
Louisville  stock ;  and  he  was  to  own  all  subsidies  and  municipal  aids 
previously  promised  or  obtained  in  the  construction  of  the  Chicago, 
Cincinnati  &  Louisville. 

The  last  two  transactions  described,  namely,  the  execution  of  the 
lease  and  ccmtract  with  the  Chicago,  Cincinnati  &  Louisville  and  of 
the  agreement  to  purchase  one-half  of  the  Pere  Marquette's  interest 
in  the  Chicago,  Cincinnati  A  Louisville,  were  approved  by  the  C,  H. 
A  D.  stockholders  on  October  19,  1904,  and  again  on  January  12, 
1905.  On  January  18,  1905,  the  board  again  authorized  the  execu- 
tion of  the  lease  and  trackage  contract  and  also  authorized  specific 
etlty  the  indorsement  of  the  C,  H.  &  D.'s  guaranty  on  $4,000,000  of 
file  Pere  Marquette  bonds  previously  described. 

The  pledges  of  the  promoters  were  not  all  fulfilled  on  July  7, 1904, 
bj  the  C,  H.  &  D.  board.  The  pledges  to  purchase  new  equipment, 
by  whidi  the  subscriptions  in  the  interest  of  the  American  Car  & 
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Foundry  Company  and  of  the  American  Locomotive  Company  had 
been  bought,  had  previously  been  fulfilled  in  part  by  contracts  with 
those  companies  dated  June  1  and  June  22,  respectively,  executed 
by  Eugene  Zimmerman  as  vice  president  of  the  C,  H.  &  D.  This 
he  did  without  the  authority  of  either  the  board  or  the  executive 
committee,  those  bodies  never  having  authorized  him  or  anyone  else 
to  execute  such  contracts;  in  fact,  the  matter  had  not  been  heard  of 
by  them.  These  contracts  are  not  in  the  official  files  of  the  C,  H. 
&  D.,  but  the  records  show  that  they  were  presented  to  the  new  execu- 
tive committee  on  July  9,  1904,  and  by  it  unanimously  ratified  and 
confirmed,  Zimmerman,  Cumming,  and  Tracy  being  the  members 
present.  It  may  well  be  that  the  executive  committee  also  acted  in 
this  matter  without  authority,  for  later,  on  August  11,  1904,  the 
board  voted  specifically  to  refer  to  the  executive  committee  the  mat- 
ter of  acquiring  additional  equipment  The  actual  acquisition  of  the 
equipment  from  the  two  subscriber  builders  was  accomplished  still 
later  under  the  terms  of  various  equipment  trusts;  one  for  $2,408,339, 
dated  October  1, 1904,  entered  into  by  the  C,  H.  &  D.  with  Robert 
Winthrop  &  Company,  provided  for  the  purchase  of  equipment,  in- 
cluding 20  locomotives  from  the  American  Locomotive  Company  and 
2,760  freight  cars  from  the  American  Car  &  Foundry  Company ;  and 
one  for  $1,977,266,  dated  October  1,  1904,  entered  into  by  the  Pere 
Marquette  with  Robert  Winthrop  &  Company,  provided  for  the  pur- 
chase of  equipment,  including  2,250  freight  cars  from  the  American 
Car  &  Foundry  Company  and  20  locomotives  fr<Hn  the  American 
Locomotive  Company.  Also,  by  an  equipment  trust  amounting  to 
$1,200,711.03  with  Rudolph  Eleybolte  &  Company,  under  date  of 
April  1, 1905,  the  C,  H.  &  D.  purchased  some  $490,000  worth  of  other 
equipment  from  the  American  Car  &  Foundry  Company.  It  is  to  be 
noted  in  this  connection  that  the  two  banking  firms  involved  in  these 
equipment  trusts  were,  as  before  stated,  represented  in  the  C,  H.  &  D. 
common-stock  syndicate. 

There  was  delay,  also,  in  the  fulfillment  of  the  promoters'  pledge 
given  to  secure  the  $625,000  subscription  of  the  United  States  Ex- 
press Company  through  Yermilye  &  Company.  At  the  time  this 
subscription  was  made,  in  May,  1904,  the  United  States  Express 
Company  was  conducting  the  express  business  over  the  lines  of  the 
C,  H.  &  D.  and  its  subsidiary  companies,  in  all  some  990  miles. 
The  express  privileges  on  this  mileage  only  had  been  granted  it  by 
a  contract  of  September  30, 1902,  whereby  the  C,  H.  &  D.  received 
as  consideration  40  per  cent  of  the  gross  express  revenues  from  busi- 
ness over  its  lines,  with  a  guaranteed  annual  return  of  $144,000. 
This  contract  became  effective  November  1,  1902,  and  was  to  con- 
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tiirae  15  years,  and  thereafter  until  discontinned  or  modified  as  pro- 
Tided.  June  27, 1904,  a  new  contract  was  entered  into,  effective  that 
day,  the  C,  H.  &  D.'s  participation  being  through  Eugene  Zimmer- 
man,  then  its  vice  president,  and  T.  C.  Piatt,  representing  the 
express  company.  Its  effectiveness  was  provided  until  June  27, 
1919,  and  thereafter  until  discontinued  or  modified  as  provided,  in 
other  words,  a  15-year  term  like  the  prior  contract  This  first  of 
tU  granted  express  privileges  over  the  same  mileage  as  did  the  pre- 
fious  contract,  but  added : 

ill  otiier  lines  of  raUroad,  and  aU  other  transportation  Unes,  which  the  raU- 
rosd  companies,  or  their  successors  or  assigns,  may  at  any  time  hereafter,  dur- 
ing the  life  of  this  contract,  construct,  own,  possess,  lease,  operate,  or  acquire 
or  control  by  any  such  contract  or  agreement  as  will  enable  the  railroad 
companies  to  ^npower  or  permit  the  express  company  to  carry  on  business  on 
and  over  the  same. 

The  consideration  to  the  C,  H.  &  D.  was  the  same  as  before,  40 
per  cent  of  gross  express  revenue,  with  a  minimum  of  $144,000  per 
annum.  For  any  increase  above  the  original  990  miles  the  railroad 
return  was  to  be  42  per  cent  of  the  gross  express  revenues,  minimum 
$80  per  mile  per  annum.  The  execution  of  this  contract  on  behalf  of 
the  C,  H.  &  D.  by  Eugene  2Qmmerman  was  entirely  without  the 
authority  of  that  company,  neither  the  board  nor  the  executive 
committee  having  previously  given  him  or  any  other  officer  or  agent 
such  authority. 

At  this  time  the  express  privileges  on  the  Pere  Marquette  were 
held  by  the  American  Express  Ccmipany;  those  on  the  Chicago, 
Cincinnati  &  Louisville  by  the  Pacific  Express  Company.  When, 
therefore,  the  United  States  Express  Company  subscribed  to  the 
syndicate  agreement,  and  on  July  5,  1904,  paid  the  call  of  30 
per  cent  on  its  subscription,  it  Imew  full  well  the  extent  of  its 
expectations  under  the  ccmtract  of  June  27,  1904.  Its  primary  re- 
ward would  be  the  eventual  acquisition  of  the  express  privileges 
on  the  Pere  Marquette  and  the  Chicago,  Cincinnati  &  Louisville. 
Not  only  did  it  stand  to  gain  new  mileage ;  it  protected  its  business 
on  the  C.,  H.  &  D.,  as  the  officials  of  the  latter,  who  were  also  mem- 
bers of  tlie  syndicate,  made  it  clear  at  the  beginning  that  it  was 
desired  to  have  but  one  express  company  operating  over  all  their 
lotds.  These  together  constituted  the  inducing  motive  back  of  the 
sobscription  of  $625,000. 

When  the  syndicate  agreement  was  signed  it  was  understood  that 
die  American  Express  contract  on  the  Pere  Marquette  expired  July 
n,  1906.  This,  however,  proved  to  be  an  error,  and  it  was  not  until 
Kovember  1  of  that  year  that  the  business  was  surrendered  to  the 
lUted  States  Express  C<Mnpany.    In  the  meantime,  the  Erie  Bail- 
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road  Company  had  gained  control  of  the  C,  H.  &  D.-Pere  Marquette 
combmation.  That  fact  gives  considerable  significance  to  a  supple- 
menting of  the  contract  of  June  27,  1904,  by  an  agreement  dated 
October  28, 1905,  whereby  the  railroad's  compensation  was  increased 
from  40  to  45  per  cent,  in  the  case  of  the  C,  H.  &  D.  system  proper, 
and  from  42  to  45  per  cent  in  the  case  of  the  other  railroads  acquired, 
including,  of  course,  mainly  the  Pere  Marquette.  From  the  record 
it  would  appear  that  this  concession  was  gained  through  the  an- 
nounced threat  of  the  Erie  management  to  install  Wells  Fargo  serv- 
ice on  the  Pere  Marquette  and  to  require  the  diversion  of  as  much 
C,  H.  &  D.  tonnage  to  Erie  rails  as  possible.  These  contracts  were 
in  effect  on  the  C,  H.  &  D.  until  July  1, 1914,  when  the  Wells  Fargo 
succeeded  to  the  business. 

Henry  F.  Shoemaker,  prominent  under  the  preceding  manage- 
ment, and  also  a  director  on  the  new  board,  was  present  at  this  meet- 
ing of  July  7,  1904,  and  except  where  he  refrained  entirely  from 
voting  on  the  propositions  presented,  invariably  voted  "  no.** 

The  new  board,  in  addition  to  carrying  out  the  syndicate  pledges, 
were  mindful  in  other  ways  of  syndtcate  interests.  Thus  change  was 
made  in  the  New  York  depository  of  the  C,  H.  &  D.  Prior  to  July 
7, 1904,  the  North  American  Trust  Company  had  held  that  position. 
The  directors  in  their  meeting  of  that  day,  Henry  F.  Shoemaker 
again  voting  ^  no,"  designated  the  United  States  Mortgage  &  Trust 
Company  as  such  depository  thereafter,  and  directed  the  transfer  of 
the  company's  funds  accordingly.  At  this  time  the  United  States 
Mortgage  &  Trust  Company,  as  previously  stated,  was  acting  as  de- 
positary of  the  C,  H^  &  D.  syndicate  funds,  and  had  negotiated  loans 
to  that  syndicate  aggregating  $2,775,000  at  5  per  cent  with  a  8  per 
cent  commission.  Shoemaker  was  a  director  in  the  North  American 
Trust  Company. 

The  personal  interests  of  syndicate  members  were  again  recognized 
at  the  directors*  meeting  in  New  York  on  July  8, 1904,  when  King  & 
Tracy,  a  law  firm  of  Toledo,  Ohio,  were  "  appointed  counsel  to  this 
company,  to  do  and  perform  such  service  as  may  be  required  of  them 
by  the  board  or  its  officers."  Thomas  H.  Tracy  was  then  a  director  of 
the  C,  H.  &  D.,  elected  on  the  preceding  day,  and  with  his  partner, 
Harry  £.  King,  had  a  financial  interest  in  the  terminal  company  and 
the  construction  company,  Tracy  being  the  leading  spirit  in  both 
companies,  as  stated  elsewhere.  On  account  of  the  latter  connection 
both  were  deeply  interested  in  the  syndicate,  in  which  Tracy  had 
been  very  active.  Subsequently,  on  October  19, 1904,  President  Zim- 
merman announced  to  the  board  that  he  had  appointed  Tracy  to  be 
general  counsel  of  the  company. 
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L  AcquisUion  of  control  through  retirement  of  6  per  cent  preferred 
ttock. — ^The  syndicate  had  scarcely  secured  control  and  carried 
through  its  more  important  plans  when  it  met  with  the  vigorous  op- 
position of  certain  5  per  cent  preferred  stockholders,  who  protested 
against  the  Pere  Marquette,  the  Chicago,  Cincinnati  &  Louisville,  and 
collateral  transactions.  These  stockholders  were  represented  by  a  com- 
mittee consisting  of  Edward  L.  Heinsheinier,  Joseph  S.  Graydon, 
George  B.  Cox,  and  Lawrence  Maxwell,  jr.  The  latter,  who  acted  as 
cooBsel  for  the  committee,  was  then  general  counsel  and  a  director  of 
the  C,  H.  &  D.,  and  was  himself  the  owner  of  1,200  preferred  shares. 
Gaim  was  made  that  those  transactions  were  lUtra  vires  and  fraudu- 
lent, and  the  complainants  threatened  litigation  to  have  the  purchases 
rescinded  unless  the  preferred  stockholders  were  bought  out  at  $110 
per  share.  Whether  or  not  this  well-timed  opposition  was  a  part  of 
the  plans  of  any  or  all  of  the  promoters  is  not  disclosed  by  the  record 
before  us.  Certain  it  is  that  such  opposition  was  to  be  anticipated 
when  the  preferred  stockholders,  who  were  not  among  the  "  insiders," 
learned  of  the  burdens  placed  on  their  road  by  the  common-stock 
syndicate. 

The  management  of  the  syndicate  yielded  to  the  demands  of  the 
protesting  stockholders  and  agreed  to  buy  their  stock  at  $110,  it  be- 
ing also  agreed  that  all  other  holders  of  the  5  per  cent  preferred 
should  be  admitted  to  the  settlement  on  the  same  terms.  An  effort 
was  made  to  raise  the  necessary  funds  within  the  syndicate,  but  with- 
out success.  Finally  Joseph  Auerbach,  of  the  law  firm  of  Davies, 
Stone  &  Auerbach,  attorneys  for  the  United  States  Mortgage  & 
Trust  Company,  suggested  that  he  might  be  able  to  make  the  nec- 
essary arrangements  with  the  banking  firm  of  H.  B.  Hollins  &  Com- 
pany, of  New  York,  composed  of  Harry  B.  Hollins,  Bernard  J. 
Bnike,  and  Rafael  B.  Covin.  Such  arrangements  were  made  in 
August,  1904,  but  under  their  terms  the  Hollins  firm  gained  control 
of  the  conmion-stock  syndicate,  and  consequently  of  the  two  carriers. 
Such  a  surrender  of  control  by  the  conmion-stock  interests  shows  the 
strength  of  the  claims  of  the  preferred  stockholders,  but  it  should 
again  be  stated  that  the  syndicate  subscribers  had  been  called  upon 
idft  only  80  per  cent  of  their  subscriptions  up  to  that  time,  and  by 
file  arrangements  with  the  bankers  those  whose  interests  passed  to 
the  latter  were  to  be  repaid  such  subscription  payments  with  inter- 
est Then,  too,  the  benefits  pledged  to  the  subscribers  in  order  to 
induce  them  to  subscribe  were  evidently  allowed  to  accrue  to  them, 
lor  the  arrangements  with  Hollins  &  Company  specifically  secured 
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to  those  subscribers  the  approval  of  those  benefits  at  the  coming 
stockholders'  meeting,  and  there  is  no  evidence  that  any  further 
effort  was  made  to  interfere  with  the  consummation  of  those  transac- 
tions. Lawrence  Maxwell,  jr.,  later  voted  as  a  director  in  favor  of  the 
retirement  of  the  preferred  stock,  continued  as  general  counsel  until 
October  1,  1904,  and  had  charge  of  general  litigaticm  matters  of  the 
C,  H.  &  D.  up  to  December  31, 1904,  receiving  regular  compensation 
for  his  services.    He  was  a  director  until  October  10, 1905. 

The  burden  of  buying  in  the  5  per  cent  preferred  stock  was  placed 
on  the  C,  H.  &  D.  in  the  form  of  a  purchase  for  redemption.  The 
formal  action  taken  by  the  company  and  its  arrangements  with  the 
Hollins  firm  for  financing  the  retirement  were  as  follows: 

At  a  meeting  of  the  C,  H.  &  D.  board  on  August  11, 1904,  under  a 
preamble  reciting  the  protest  of  the  5  per  cent  preferred  stockholders, 
this  resolution  was  adopted : 

In  the  interest  of  the  corporation  and  of  all  classes  of  its  stockholders  it  is 
desirable  that  the  5  per  cent  preferred  stock  of  tliis  company  be  extingaished. 

The  directors  then  voted  it  to  be  the  sense  of  the  board  that  such 
stock  should  be  extinguished  and  redeemed  and  to  that  end  au- 
thorized the  president  to  appoint  a  committee  with  power  to  close, 
on  behalf  of  the  corporation,  the  arrangements  necessary  to  carry 
the  preceding  resolution  into  effect.  The  committee  ccmsisted  of 
Gumming,  Palmer,  and  Tracy,  with  president  Zimmerman  ex  officio. 

Note  should  here  be  taken  of  the  fact  before  stated  that  a  portion 
of  this  preferred  stock  represented  part  of  the  water  poured  into  the 
capitalization  in*  the  1895  consolidation  by  which  the  C,  H.  &  D. 
was  formed. 

To  effect  this  retirement  the  company  on  August  16, 1904,  entered 
into  an  agreement  with  H.  B.  Hollins  &  Company  and  a  trust  agree- 
ment with  the  Central  Trust  Company  of  New  York  and  others. 
These  agreements  were  approved  by  the  board  on  August  17  and  by 
the  stockholders  on  October  19, 1904.  At  the  meeting  on  August  17 
the  board  also  authorized  the  payment  of  $100,000  in  cash  to  H.  B. 
Hollins  &  Company  on  the  execution  of  the  contract  with  them. 
This  had  been  paid  on  August  16, 1904. 

The  Hollins  agreement  contained  as  a  part  thereof  an  agreement  of 
the  same  date  between  that  firm  and  P.  J.  Goodhart  &  Company, 
brokers,  of  Cincinnati,  acting  for  themselves  and  other  holders  of 
C,  H.  &  D.  5  per  cent  preferred  stock,  whereby  the  sale  to  Hollins 
&  Company  of  12,000  shares  of  such  stock  was  agreed  upon  at  $110 
per  share,  cash,  payable  on  demand  on  August  30,  or  on  any  day 
thereafter  up  to  September  30,  1904.  The  purchaser  also  agreed  to- 
accept  between  those  dates  and  on  the  same  terms  any  other  i^ares  of 
that  stock  offered  by  the  Gk>odhart  firm,  and  further  agreed  not  to 
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puidiase  any  preferred  stock  prior  to  October  1,  except  from  tiiat 
film.  By  the  contract  with  the  C,  H.  &  D.,  HoUins  &  Oxiipany 
agreed  to  purchase  all  the  5  per  cent  preferred  stock  offered  und^r  the 
tenns  of  the  (Joodhart  agreement,  and  were  permitted,  for  one  year 
after  September  30,  1904,  to  buy  any  other  shares  of  said  stock,  all 
of  the  stock  purchased  to  be  held  and  disposed  of  according  to  the 
terms  of  the  agreement  with  the  C,  H.  &  D.  Hie  Hollins  firm  agreed 
.  to  buy,  between  September  80  and  December  1,  1904,  any  of  said 
stock  which  the  C,  H.  &  D.  might  request  them  to  buy,  provided  it 
could  be  acquired  at  a  price  not  more  thaii  par.  As  each  100  shares 
of  the  stock  were  purchased,  certificates  therefor  were  to  be  delivered 
to  the  Central  Trust  Company  of  New  York  for  account  of  the 

C,  H.  &  D.,  and  such  stock  was  forthwith  to  be  transferred  to  such 
parties  as  Hollins  &  Company  should  designate,  indorsed  in  blank 
by  such  parties,  and  redelivered  to  Hollins  &  Company  or  their 
n(»ninees,  having  first  been  indorsed  to  the  effect  that  it  was  subject 
to  redemption  by  the  C,  H.  &  D.  on  or  before  August  30,  1905,  in 
acccHrdance  with  the  aforementioned  trust  agreement.    The  C,  H.  & 

D.  agreed  that  simultaneously  with  this  delivery  of  the  indorsed  stock 
to  Hollins  &  Company  it  would  also  deliver  its  ^^  obligations  "  to  be 
issued  under  the  trust  agreement,  which  '^  obligations  "  would  provide 
f(»r  the  payment  by  the  C,  H.  &  D.  of  certain  amounts  as  follows : 
For  every  100  shares  of  t^e  preferred  stock  purchased  under  the 
Goodhart  agreement  the  C,  H.  &  D.  would  pay  on  or  before  August 
80, 1905,  $11,000  with  interest  at  5  per  cent  per  annum  from  the  date 
of  such  purchase,  plus  $1,200  without  interest,  or,  in  other  words,  a 
price  of  $122  per  share,  with  interest  as  stated.  For  every  100  shares 
purchased  after  the  expiration  of  the  Groodhart  agreement,  the  C,  H. 
A  D.  would  pay  the  actual  amount  paid  therefor  by  Hollins  &  Com- 
pany, but  not  exceeding  $11,000,  with  interest  at  5  per  cent  per 
annum  from  the  date  of  purchase,  plus  $1,200  without  interest 

The  trust  agreement  of  August  16,  1904,  with  the  Central  Trust 
C(»npany,  as  amended  by  a  supplemental  agreement,  dated  August 
S6, 1904,  embodied  as  a  part  thereof  the  contract  between  the  C,  H. 
i  D.  and  Hollins  &  Company,  and  provided  for  the  issuance  of  the 
'^obligations"  on  the  basis  described,  and  for  securing  the  same  by 
Uie  pledge  of  1,290  of  the  first  and  refunding  mortgage  bonds  of  the 
(^idnnati,  Indianapolis  &  Western  Kailway  Company,  a  C,  H.  & 
D.  subsidiary,  and  7,500  idiares  of  the  stock  of  the  Southwestern 
Cmstouction  Company,  in  addition  to  the  preferred  stock  itself. 
The  preferred  stock  certificates  were  to  be  attached  to  the  obligations 
aud  stamped  as  redeemable  by  the  company  on  or  before  August  80, 
IMS*  In  case  of  default  these  certificates  were  to  be  sold  and  the 
proceeds  applied  to  the  satisfaction  of  any  balance  of  debt  which 
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could  not  be  met  from  the  proceeds  of  the  sale  of  the  collateral 
pledged  under  the  agreement,  the  C,  H.  &  D.  to  be  liable  for  any 
further  deficiency. 

President  Zimmerman  delivered  to  the  Central  Trust  Company  of 
New  York  the  C,  H.  &  D.'s  note  for  $8,449,110,  dated  August  19, 
1904,  under  terms  stated  in  his  letter  of  transmittal.  Therein  the 
note  was  referred  to  as  representing  the  aggregate  obligation  of  the 
C,  H.  &  D.  to  the  trust  company  and  to  H.  B.  HoUins  &  Company 
under  the  agreements,  and  it  was  to  be  canceled  upon  the  delivery 
of  the  "  obligations  "  to  be  issued  under  the  terms  of  the  said  agree- 
ments. At  the  meeting  on  August  27,  1904,  the  president  reported 
the  delivery  of  this  note,  and  also  the  delivery  to  H.  B.  Hollins  & 
Company  of  $912,000  in  par  of  the  bonds  of  the  Cincinnati,  Indian- 
apolis &  Western  and  7,500  shares  of  the  stock  of  the  Southwestern 
Construction  Company,  and  his  acts  were  approved.  The  liability 
for  this  note  of  $8,449,110  was  not  entered  on  the  books  of  the  com- 
pany, however,  until  January,  1905,  when  the  accounts  for  November, 
1904,  were  closed.  This  note  was  not  canceled  when  the  "obliga- 
tions ''  were  issued,  but  was  Held  by  the  Central  Trust  Company  of 
New  York  with  sundry  other  collateral  until  finally  canceled  under 
the  terms  of  an  agreement  of  June  10, 1910,  following  a  readjustoient 
of  the  C,  H.  &  D.'s  finances. 

As  a  part  of  the  arrangements  whereby  Hollins  &  Company  under- 
took to  finance  the  retirement  of  this  5  per  cent  preferred  stock  they 
contemporaneously,  in  August,  1904,  acquired  options  on  interests 
in  the  C,  H.  &  D.  conmion-stock  syndicate  whereby  they  were  enabled 
to  assume  at  once  the  complete  control  of  the  C.,  H.  &  D.  and  of 
the  Pere  Marquette.  This  change  of  control  was  as  radical  and  com- 
plete as  that  which  occurred  on  July  7,  and  should  be  held  in  mind 
in  considering  subsequent  events.  The  surrender  of  control  by  the 
syndicate  and  the  assumption  thereof  by  the  Hollins  firm  were  not 
consmnmated  without  safeguarding  the  previous  acts  of  the  old  man- 
agement and  assuring  for  the  new  all  necessary  corporate  action  on 
the  proposed  retirement  of  stock.  This  was  evidenced  by  the  two 
following  documents : 

To  Eugene  Zimmerman,  the  Toledo  Railway  and  Terminal  Company,  and  other 
holders  of  the  common  Btock  of  The  Cincinnati,  HamUton  and  Dayton  Raihoay 
Company. 

Gentlemen  :  The  undersigned,  In  consideration  of  the  caU  upon  the  common 
stock  of  The  Cincinnati,  Hamilton  and  Dayton  Railway  Company  this  day 
given  to  us  by  yourselves,  hereby  agree  that  any  and  aU  preferred  stock  of  The 
Cincinnati,  HamUton  and  Dayton  Railway  Company  purchased  by  or  through 
us,  as  weU  as  any  and  all  common  stock  of  said  company  purchased  by  or 
through  us,  may  be  voted  In  favor  of  approving  any  and  all  action  heretofore 
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• 

tiken  bj  tbe  board  of  directors  of  said  company  at  tbe  meeting  beld  on  July  7, 
19H  or  any  subsequent  meeting  to  date;  also  to  Tote  said  stock  in  fayor  of  all 
eorporate  action  necessary  to  redeem  and  retire  or  reduce  the  preferred  capital 
itodL  of  said  railway  company  for  said  purpose,  or  for  increasing  tbe  capital 
•Cock  of  said  company  tor  such  purpose. 
Dated,  New  York,  August  10, 1904. 
Yours,  respectfully, 

(Signed)  H.  B.  Hoiuns  &  Oow 


We,  the  undersigned,  representing  owners  of  common  stock  of  The  Glndn- 
.  oati,  HamilUm  &  Dayton  Railway  Company  to  the  amount  set  oK>osite  our 
ropectiTe  signatures,  hereby  sK^rove  of  the  annexed  agreements  between  The 
Oiodnnati,  Hamilton  and  Dayton  Railway  Company  and  Messrs.  H.  B.  Hollins 
k  Oompany,  and  the  trust  agreement  between  The  Cincinnati,  Hamilton  and 
Dayton  Railway  Company  and  The  Central  Trust  Company  of  New  York,  and 
we  agree  each  with  the  other  that  we  will  vote  all  of  said  stock  owned  or  con- 
trolled by  us  in  favor  of  the  redemption  of  the  5  per  cent  preferred  stock  of 
Mkl  company,  or  in  favor  of  the  reduction  of  the  capital  stock  of  said  conq;>any 
for  tbe  purpose  of  retiring  said  preferred  stock  and  for  the  purpose  of  issuing 
midi  new  preferred  stock  or  such  securities  as  may  be  necessary  in  order  to 
proTlde  the  funds  necessary  to  retire,  pay  for,  or  redeem  said  5  per  cent  pre- 
tored  stock. 

Dated,  New  York,  August  10, 1901 


Name 

AddTMS 

Namber  of 
Shares 

The  Toledo  Railway  &  Terminal  Company, 

Toledo 

By  Thos.  H.  Tracy,  Vice-President, 

6,600 

Bodolpfa  Kleybolte  &  Co. 

Cincinnati,  O. 

2,000 

&  Zimmerman, 

M 

14,000 

r.H.  Prince, 

7,000  Shs. 

Mark  T.  Cox, 

6,000  Ska 

Lawrence  Slade, 

By  G.  If.  Cumming,  his  proxy* 

83,000  Shares 

Oiarles  L.  Young, 

By  G.  If.  Cumming,  his  proxy. 

82,000  Shares 

The  last  two  signatures  represented  the  65,000  shares  of  syndicated 
stock  which  included  that  of  the  other  signers. 

Hollins's  assumption  of  control  was  not  immediately  followed  by 
a  reorganization  of  the  directorate.  The  first  changes  occurred  on 
October  10  and  11,  1904,  when  James  N.  Wallace,  A.  Tumbull,  A. 
Skitt,  and  C.  A.  Otis,  jr.,  were  elected  directors,  replacing  M.  D. 
'Woodford,  Jas.  Phillips,  jr.,  Eben  Richards,  and  B.  W.  Palmer. 
Jiffies  N.  Wallace  was  then  fourth  vice  president  of  the  Central 
Trust  Company  of  New  York,  the  institution  named  as  trustee  under 
Ae  trust  agreement  of  August  16,  1904,  and  which  thenceforth 
,  throughout  the  Hollins  regime  was  the  favored  institution  in  the 
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handling  of  C,  H.  &  D.-Pere  Marquette  finances.  The  record  shows 
that  Tumbull  and  Otis  were  the  nominees  of  the  United  States  Mort- 
gage &  Trust  Company  and  that  their  places  and  that  of  Greorge  M. 
Gumming,  on  the  C,  H.  &  D.,  board  were  to  be  vacated  as  soon  as  the 
loans  negotiated  by  the  trust  company  for  the  common-stock  syndi- 
cate were  paid.  Meanwhile  the  resignations  of  the  three  were  to  be 
held  for  such  purpose  by  H.  B.  Hollins  &  Company.  On  March  6, 
1905,  F.  L.  Eldridge  and  B.  N.  Young  were  elected  to  succeed  H.  F. 
Shoemaker  and  B.  Kleybolte.  On  June  1, 1905,  6.  M.  Cumming  re- 
signed on  account  of  his  election  as  a  Hollins  representative  on  the 
board  of  a  rival  road,  the  Detroit,  Toledo  &  Ironton,  and  W.  Li. 
Dechant  took  his  place  on  the  C,  H.  &  D.  board. 

The  Hollins  firm,  by  action  of  the  board  on  August  27,  1904,  had 
themselves  appointed  fiscal  agents  of  the  C,  H.  &  D.  They  subse- 
quently assumed  like  agency  for  the  Pere  Marquette.  The  C.,  H.  & 
D.  board  on  December  7, 1904,  made  them  transfer  agents  of  the  com- 
pany in  New  York,  at  the  same  time  appointing  the  Central  Trust 
Company  of  New  York  as  registrar  of  the  stock. 

2.  Five  per  cent  preferred  stock  syndicate. — ^The  acquisition  of  this 
5  per  cent  preferred  stock  from  the  public  and  the  raising  of  funds 
for  that  purpose  was  accomplished  through  a  new  syndicate,  Hol- 
lins &  Company  being  syndicate  manager,  and  the  Central  Trust 
Company  of  New  York  acting  as  depositary.  It  was  formed  under 
an  agreement  of  August  16, 1904.  The  subscriptions  to  this  syndicate 
agfregated  $7,618,050,  which  amount  was  based  upon  the  total  num- 
ber of  shares  of  this  stock  outstanding,  69,255,  at  $110  per  share,  the 
price  which  Hollins  &  Company  was  under  contract  to  pay  to  P.  J. 
Goodhart  &  Company.  Calls  on  these  subscriptions  required  full 
payment  by  September  29, 1904,  and  all  were  paid  promptly  except 
those  of  Eugene  Zimmerman,  president,  director,  and  member  of  the 
executive  committee  of  the  C,  H.  &  D.,  on  his  subscription  for 
$400,000,  and  of  H.  B.  Hollins  &  Company  on  their  subscription  for 
$833,050.  Of  these  two  subscriptions,  Zimmerman's  was  not  paid  in 
full  until  November  18, 1904,  and  nothing  was  paid  on  Hollins's  ac- 
count prior  to  March  10,  1905,  when  $500,000  is  recorded  as  having 
been  paid  in.  This  latter  was  so  near  the  time  of  the  general  distri- 
bution of  cfyndicate  profits  that  the  payment  was  received  back  with 
accumulated  profits  almost  as  soon  as  made. 

The  operations  of  this  syndicate  extended  up  into  November,  1905, 
on  the  17th  of  which  month  orders  were  issued  by  the  new  Erie 
management  in  the  C,  H.  &  D.  to  Hollins  &  Company  and  to  the 
Central  Trust  Company  that  no  more  shares  should  be  purchased.^ 
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Tbis  forestalled  the  effect  of  action  previously  taken  by  the  Hollins 
management  to  prolong  the  period  in  which  to  secure  the  remaining 
ditres  outstanding,  said  action  having  been  through  vote  of  the  C, 
H.  &  D.  board  on  September  6,  1905,  approving  a  contract  which 
provided  for  the  extension  of  the  original  arrangements  for  one  year 
bom  August  16, 1905.  This  vote  and  the  stockholders'  confirmation 
thereof  on  October  10  were  subsequent  to  the  Erie's  agreement  to 
purchase  control. 

A  summary  of  the  receipts  and  disbursements  of  the  syndicate  fol- 
lows: 

Total  amount  paid  in  on  sobscriptioiui $7, 860, 000. 00 


Dtabmsed  as  foUows: 

89379i  shares  purchased  at  $110 4, 386, 717. 60 

26^  shares  purchased  at  $108 2, 904, 120. 00 

Additional  payment  of  $2  per  share  on  26,228  shares 62, 446. 00 

Payment  of  interest  on  overdrafts 25. 02 

Payment  of  express  charges ^1 42. 75 

Payment  of  exchange  charges 1,642.60 


Total  disbursements 7,344,  903.77 

LeaTing  a  credit  balance  of 5,006.28 

Strangely  enough,  this  balance  at  the  time  of  the  hearing,  May  26, 
1916,  still  remained  on  deposit  with  the  Central  Trust  Company  to 
the  credit  of  the  syndicate. 

The  C,  H.  &  D.  did  not  pay  at  one  time  for  all  of  the  i^ares  thus 
acquired.  It  derived  the  funds  therefor  from  part  of  the  proceeds  of 
a  new  $15,000,000  3|-year  4^  per  cent  collateral  trust  note  issue  dated 
March  1,  1905,  to  be  later  described.  From  these  funds  a  general 
distributicm  of  principal,  interest,  and  profits  was  made  to  the  syn- 
dicate subscribers  during  the  period  March  23  to  April  14, 1905,  the 
bulk  of  the  payments  being  made  on  March  29.  All  of  the  subscribers 
were  then  paid  off  in  full  except  Hollins  &  Company,  whose  sub- 
scription of  $833,050  had  then  been  paid  only  to  the  extent  of 
$500/)00.  Each  subscriber  received  an  amount  equivalent  to  the 
amount  paid  in  on  his  subscription,  plus  interest  tiiereon  at  5  per 
cent  from  September  10, 1904,  and  plus  profits  of  $12  per  share  for 
every  share  represented  at  110  by  his  paid-up  subscription.  A  fact 
of  importance  in  this  connection  is  that  by  this  settlement  the  funds 
of  the  C,  H.  &  D.  were  disbursed  on  the  basis  of  a  purchase  of 
66^227  shares  of  stock,  whereas  the  syndicate  up  to  that  time  had 
acquired  only  66,103}  shares  and  did  not  acquire  the  bulk  of  the 
Aortage  until  November  15  following.  In  all,  the  C,  H.  &  D. 
acquired  66,769}  shares  through  the  syndicate,  paying  therefor 
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$8^7,410.81,  which  was  distributed  to  the  syndicate  subscribers  ts 
shown  by  the  following  statement : 
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With  reference  to  the  foregoing  table  it  will  be  noted  that  sevuvl 
changes  occurred  in  the  list  of  subscribers  and  in  the  amounts  of 
subscriptions.  The  name  of  the  subscriber  does  not  necessarily  dis- 
close the  real  beneficial  interest. 

Before  proceeding  with  the  facts  as  to  the  source  from  which  the 
C,  H.  &  D.  derived  the  funds  to  accomplish  the  retirement  of  this 
preferred  stock  there  are  a  number  of  matters  connected  with  this 
retirement  which  should  be  considered.  The  Erst  is  that  at  the  meet- 
ing of  the  C,  H.  &  D.  stockholders  on  October  19, 1904,  at  which  the 
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board's  action  in  voting  the  retirement  of  the  5  per  cent  preferred 
stock  was  ratified,  the  preferred  stock  which  had  been  acquired  by 
the  syndicate  to  the  extent  of  47,671  shares  was  itself  voted  in  favor 
of  the  ratification  and  in  favor  of  the  corporate  acts  necessary  to  carry 
through  the  entire  transaction. 

Along  this  same  line  it  is  of  interest  and  importance  to  note  certain 
facts  with  reference  to  the  directors'  vote  in  favor  of  the  retirement. 
The  record  shows  that  453  shares  of  the  stock  stood  in  the  name  of 
Eugene  Zimmerman  at  the  time  he,  as  a  director,  voted  in  favor  of 
the  retirement,  and  that  certificates  for  701  additional  shares  were 
issued  in  his  name  less  than  two  weeks  thereafter.  Budolph  Kley- 
bolte,  another  director  so  voting,  had  purchased  10,000  shares  of  said 
stock  from  the  C,  H.  &  D.  common-stock  syndicate  at  $100  per  share. 
Zimmerman,  as  shown  above,  was  a  subscriber  for  $400,000  in  the 
preferred  stock  syndicate,  and  Rudolph  Kleybolte  &  Company  for 
$1,600,000.  G.  M.  Gumming,  who  also  voted  for  the  retirement, 
represented  on  the  C,  H.  &  D.  board  the  United  States  Mortgage  & 
Trust  Company,  which  company  later  received  the  principal,  interest, 
and  profits  on  a  $50,000  subscription  in  the  syndicate.  Lawrence 
Harwell,  jr.,  a  director,  also  voted  in  favor  of  the  retirement.  At 
that  time  1,200  shares  of  that  stock  stood  in  his  name  on  the  com- 
pany's books.  The  record  before  us  does  not  show  that  he  had  any 
interest  in  the  syndicate.  He  was,  however,  general  counsel  of  the 
company  up  to  October  1, 1904,  and  had  charge  of  legal  matters  up 
to  December  81,'  1904,  receiving  regular  compensation  for  such  serv- 
ices. A  printed  circular  letter  dated  August  17, 1904,  Appendix  14, 
and  addressed  to  the  5  per  cent  preferred  stockholders  by  the  com- 
mittee previously  described,  and  for  which  he  acted  as  counsel, 
invited  the  stockholders  to  take  advantage  of  the  terms  negotiated 
by  the  committee  by  depositing  their  stock  with  P.  J.  Goodhart  & 
Company,  of  Cincinnati,  Ohio,  and  receiving  therefor  $110  per  share 
in  cslA  less  $2  per  share  for  the  committee's  expense  and  services. 
In  that  circular  he  personally  recommended  to  these  stockholders 
that  they  avail  themselves  of  the  settlement  negotiated  by  the  com- 
mittee, and  the  circular  concluded  with  the  following  significant 
intimation : 

Preferred  stockholders  who  do  not  deposit  their  stock  before  the  expiration 
of  tbe  time  limited  in  the  foregoing  arraDgement,  must  be  prepared  to  meet 
Che  daim  of  the  railway  company  that  their  stock  is  redeemable  at  par. 

At  the  date  of  this  circular  the  C,  H.  &  D.  had  already  entered 
into  the  above-described  agreements  for  retiring  its  stock,  not  at  par, 
hfA  at  122  and  interest,  a  fact  well  known  to  him,  for  he  had  been  a 
party  in  the  negotiations  and  had  voted  in  favor  of  said  retirement 
It  a  diractor  of  the  company.    It  must  be  presumed,  moreover,  that 
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his  fee  as  counsel  for  the  preferred  stockholders'  Committee  would 
be  one  of  the  expenses  of  that  committee,  to  be  provided  for  out  of 
the  deduction  of  $2  per  share  from  the  price  of  $110. 

It  appears  that  the  syndicate  acquired  26,890  shares  at  $108  per 
share,  but  $2  per  share  additional  was  paid  separately  on  26,223  of 
those  shares.  In  explanation  of  these  separate  disbursements  the 
Central  Trust  Company  produced  written  authority  from  H.  B. 
Hollins  &  Company  to  pay  $2  per  share  to  P.  J.  Goodhart  &  Com- 
pany on  12,352  shares  delivered  for  their  accoimt  by  Budolph  Kley- 
bolte  &  Company  and  to  pay  the  same  rate  to  the  Hollins  firm  on 
9,792  shares  stated  to  have  been  paid  by  that  firm  to — 

Shares. 

E.  Zimmerman  on 2, 088 

M.  L.  Sternberger  on 8,162 

Feder,  Holzman  &  Oo.  on 1, 956 

Rush  Taggart  on 816 

J.  B.  Foraker  on 1, 560 

D.  G.  Edwards  on 200 

John  0.  Bruce  on 20 

Specific  authority  for  the  payment  at  the  same  rate  to  H.  B.  Hol- 
lins &  Company  on  the  remaining  4,079  shares  could  not  be  produced. 
As  previously  stated,  the  Hollins  firm  was  under  contract  to  pay 
$110  on  stock  acquired  from  P.  J.  Goodhart  &  Company.  Whether 
or  not  the  deposit  of  12,352  shares  by  another  firm  for  the  account 
of  the  latter  could  be  construed  as  a  sale  is  not  clear,  but  other  trans- 
actions of  this  period  raise  some  doubt  as  to  the  legitimacy  of  the 
payments  of  $2  per  share  on  most  if  not  all  of  the  26,223  shares.  No 
question  exists  but  that  the  syndicate  paid  only  a  price  of  $108  for 
667  shares. 

This  was  significant,  for  a  provision  in  article  first  of  the  trust 
agreement  between  the  C,  H.  &  D.  and  the  Central  Trust  C<Hnpany 
was  to  the  effect  that  the  ^^  obligations  "  issued  thereunder  should  be 
in  the  amounts  provided  in  the  contract  between  the  C,  H.  &  D.  and 
H.  B.  Hollins  &  Company,  and  in  section  IV  the  latter  contract  pro- 
vided that  the  railway  company  should  pay  ^^the  amount  actually 
paid  by  the  bankers"  for  shares  purchased  by  the  latter  after  the 
expiration  of  the  contract  with  P.  J.  Goodhart  &  Company,  Septem- 
ber 80,  1904.  All  of  the  667  shares  purchased  at  108  and  13,857 
shares  of  those  on  which  the  additional  $2  was  paid  were  acquired 
by  the  syndicate  after  the  specified  date.  When  the  Central  Trust 
Company  issued  the  "  obligations "  it  made  them  call  for  the  pay- 
ment of  $110  per  share  for  all  the  stock  acquired.  Whether  or  not 
it  had  any  other  authority  is  not  of  record,  but  this  record  does 
contain  a  letter  from  H.  B.  Hollins  &  Company  which  requests  that 
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the  ^  obligation "  be  so  issued  ^^  to  avoid  possible  confusion.''    The 
letter  concludes  as  follows : 

The  saving  to  the  company  by  the  purchase  of  stock  at  a  price  less  than  that 
price  wlU  be  adjusted  by  the  balance  remaining  after  the  purchase  of  aU  the 
itodc,  of  the  money  not  used  in  such  purchase. 

This  letter  was  dated  December  2,  1904,  previous  to  which  date, 
however,  at  least  $7,405,400  of  '^  obligations,"  out  of  the  $8,145,818, 
had  already  been  issued.  The  trust  company  had  knowledge  that 
certain  of  this  stock  had  been  acquired  below  $110  per  share,  and 
therefore  seemingly  failed  in  its  trust  duty. 

The  Central  Trust  Company  may  also  be  justly  criticized  for  col- 
lecting from  the  C,  H.  &  D.  fees  for  services  rendered  to  the  pre- 
ferred stock  syndicate.  Part  of  a  fee  of  $20,000  paid  by  the  railroad 
was  for  ^  receiving  subscriptions  to  syndicate  and  issuing  participant 
syndicate  receipts  therefor."  This  accounts  for  the  absence  of  any 
soch  payments  from  the  expenses  of  the  syndicate. 

Ihe  basis  of  distribution  of  the  syndicate's  funds  worked  an 
advantage  in  favor  of  Zimmerman  and  Hollins  &  Company.  Their 
payments  on  their  subscriptions  had  not  been  promptly  made  and 
therefore  they  were  not  entitled  to  receive  interest  on  the  same  basis 
as  the  other  subscribers,  but  under  the  distribution  as  made,  they  did. 
This  was  particularly  flagrant  in  the  case  of  the  Hollins  firm,  for 
they  made  no  payment  whatever  on  their  subscription  till  19  days 
before  the  general  distribution,  and  therefore  profited  unfairly  to 
the  extent  of  about  $12,500. 

When  the  retirement  of  the  5  per  cent  preferred  stock  was  under- 
taken, the  C,  H.  &  D.  owned  88  i^ares,  having  held  the  same  in  its 
treasury  since  the  consolidation  of  1895.  President  Zimmerman 
directed  the  sale  of  those  83  shares  to  Hollins  &  Company  at  the 
price  of  $110  per  share.  Under  the  contracts  already  described  the 
C,  H.  &  D.  was  obligated  to  buy  them  back  at  $122  per  share  and 
interest  Zin^nerman  had  a  $400,000  interest  in  the  syndicate  which 
received  the  profits  on  these  83  shares. 

Of  a  piece  with  the  foregoing  is  another  transaction  which  is  dis- 
dosed  by  the  correspondence  files  of  president  Zimmerman.  These 
ahow  that  in  February,  1905,  the  board  had  failed  to  declare  the  regu- 
lar dividend  on  the  preferred  stock.  H.  B.  Hollins  suggested  to 
Zunmerman  that  the  board  be  reconvened  and  the  dividend  declared, 
as  otherwise  the  company's  credit  would  be  adversely  affected.  This 
suggestion  president  Zimmerman  parried  by  advising  Hollins  & 
Company  that  the  executive  committee  in  New  York  could  declare 
the  dividend,  and  suggesting  that  Hollins  &  Company  ^^  please  in- 
itmct  Mr.  Cunmiing."    He  did  not  agree  that  the  company's  credit 
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would  be  thus  affected  and  stated  further,  '^  I  do  not  think  we  will  be 
able  to  get  the  balance  of  the  stock  in  if  we  make  this  dividend.'^ 
This  would  seem  to  indicate  a  further  pressure  on  the  preferred  stock- 
holders to  induce  them  to  sell  their  holdings  to  the  Hollins  syndicate 
and  thereby  add  $12  per  share  to  its  profits.  However,  three  days 
later  the  executive  committee  authorized  payment  of  the  usual  quar- 
terly dividend  on  the  5  per  cent  stock,  although  the  by-laws  provided 
that  "dividends  may  be  declared  by  the  board  whenever  in  their 
judgment  the  net  earnings  of  the  company  shall  warrant  the  same." 

3.  Collateral  trust  note  syndicate. — ^The  C,  H.  &  D.  secured  the 
cash  to  pay  its  obligations  on  accoimt  of  the  5  per  cent  preferred 
stock  retirement  from  the  sale  of  its  4J  per  cent  SJ-year  collateral 
trust  notes  issued  under  an  agreement  dated  March  1, 1905,  with  the 
Central  Trust  Company,  as  trustee.  This  indenture  provided  that 
there  should  be  deposited  as  collateral  $15,000,000,  par  value  of 
C,  H.  &  D.  consolidated  mortgage  4|  per  cent  50-year  bonds,  a  new 
issue  dated  January  2,  1905,  and  also  preferred  stock  and  "  obliga- 
tions" relating  thereto  which  should  be  acquired  with  proceeds  of 
the  notes.  In  case  the  trust  agreement  of  August  16,  1904,  termi- 
nated during  the  life  of  the  notes,  all  securities  dei  ited  there- 
under were  to  be  deposited  under  this  indenture  of  March  1,  1905. 
This  was  in  the  midst  of  the  Hollins  regime.  The  issuance  of  the 
notes  was  authorized  by  the  board  on  March  6, 1905,  at  which  meet- 
ing authority  was  also  voted  the  Hollins  firm  as  fiscal  agents  of  the 
company  to  sell  the  entire  issue  of  $15,000,000  in  par  at  92|  and  to 
pay  themselves  2^  per  cent  on  the  par  thereof  as  a  commission,  ^  it 
being  understood  also  that  they  may  participate  in  the  purchase  of 
such  notes." 

The  trust  agreement  provided  that  $9,388,000  in  par  should  be 
issued  immediately  and  only  for  the  purchase  of  the  5  per  cent  pre- 
ferred stock  and  the  obligations  issued  in  connection  therewith  under 
the  trust  agreement  of  August  16, 1904.  This  amount  evidently  rep- 
resented the  number  of  bonds  which  it  was  estimated  would  be  re- 
quired to  purchase  the  shares  then  owned  by  the  syndicate  or  likely 
to  be  acquired  by  it.  At  a  meeting  on  March  9,  1905,  the  board 
authorized  the  use,  under  the  direction  of  the  executive  committee, 
of  the  proceeds  from  the  remaining  $5,612,000  for  the  retirement  of 
the  $5,500,000  of  purchase  money  gold  notes  issued  under  the  inden- 
ture of  July  6,  1904,  to  pay  $50  of  the  $126  per  share  paid  for  the 
110,000  shares  of  Pere  Marquette  stock.  The  executive  committee  on 
the  same  day  authprized  the  Central  Trust  Company  of  New  York 
to  acquire  on  behalf  of  the  company  all  the  preferred  stock  '^  obliga- 
tions" at  par  and  aocmed  interest  and  the  $5,600,000  of  purchase 
money  notes  at  90|. 
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On  March  17  the  exiecutive  committee  directed  the  Central  Trust 
Company  to  deliver  $5,612,000  of  the  new  collateral  trust  notes  to  or 
upon  the  order  of  H.  B.  Hollins  &  Company  and  the  remaining  por- 
tion of  that  issue,  $9,888,000,  to  or  upon  the  order  of  that  firm  upon 
the  receipt  in  ca^  of  90  per  cent  of  their  par  value.  These  acts  of 
the  board  and  executive  committee  were  approved  by  the  stockholders 
on  October  10, 1905,  by  a  blanket  vote.  The  accounts  and  records  of 
the  C,  H.  &  D.  merely  show  that  these  $15,000,000  of  collateral  trust 
notes  were  sold  at  90  and  interest  and  the  proceeds  applied  as  afore- 
said, but  there  is  very  much  more  to  these  transactions  than  is 
revealed  by  the  carrier's  books. 

Besides  voting  to  themselves  the  aforementioned  commission  of 
2i  per  cent  on  $15,000,000,  or  $375,000,  H.  B.  Hollins  &  Company, 
together  with  certain  officers  and  directors  of  the  C,  H.  &  D.,  received 
Urge  profits  from  the  operation  of  a  syndicate  formed  to  underwrite 
these  $15,000,000  of  notes.  Its  operations  were  conducted  under  the 
provisions  of  an  agreement  dated  March  8,  1905,  to  which  the 
C,  H.  &  D.  was  a  party,  and  whereby  it  bound  itself  to  deliver  the 
$16,000,000  of  notes  to  the  cryndicate  at  92}  and  interest,  the  Central 
Trust  Company  of  New  York  being  syndicate  manager.  The  trust 
company  could  not  produce  the  original  agreements,  so  that  it  is  not 
possible  to  determine  who  executed  it  on  behalf  of  the  C,  H.«&  D. 
Fonnal  action  on  the  agreement  was  not  taken  by  the  board  or 
executive  committee. 

It  is  evident  that  this  collateral  trust  note  syndicate  was  formed 
tnd  the  disposition  of  the  notes  arranged  for  before  their  issue  was 
formally  voted  by  the  C,  H.  &  D.  board,  as  before  recited.  Notices 
of  allotments  of  subscriptions  were  sent  out  by  the  manager  on  March 
9, 1905,  and  the  executed  subscription  agreements  were  received  from 
the  subscribers  on  March  10,  1905.  On  that  day  the  selling  agents, 
Bedmond  &  Company,  a  New  York  bond  house,  reported  that  their 
Biles  had  aggregated  $4,655,000,  exclusive  of  $2,640,000  of  notes  with- 
drawn from  the  syndicate  under  the  section  of  the  agreement  grant- 
ing that  privilege.  On  March  11  additional  sales  were  reported, 
bringing  the  aggregate  to  $9,350,000,  which,  counting  withdrawals, 
left  <Hily  $8,010,000  out  of  the  $15,000,000  then  to  be  disposed  of. 
The  syndicate*  subscribers  were  never  called  upon  to  pay  and  never 
did  pay  one  i)enny  on  their  subscriptions. 

The  notes  as  sold  by  Bedmond  &  Company  brought  98  and  interest 
for  $15,000  and  97}  and  interest  for  $12,345,000,  all  having  been 
turned  over  to  them  at  97}  and  interest.  The  difference  between  the 
Utter  price  and  the  90  and  interest  received  by  the  C,  H.  &  D. 
Wis  divided  as  follows:  4}  per  cent  on  $12,360,000  was  credited  to 
die  syndicate;  2}  per  cent  on  $15,000,000  was  credited  to  H.  B.  Hol- 
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lins  &  Company,  fiscal  agenta;  and  one-half  of  1  per  cent  on 
$14,800,000  to  the  Central  Trust  Company. 

In  the  table  below  are  shown  the  subscriptions  and  subscribers' 
prodts  in  the  operation  of  this  collateral  trust  note  syndicate.  The 
withdrawals  of  notes,  aggregating  ^,640,000,  have  to  be  allowed  for, 
because  the  syndicate  received  no  profits  thereon.  The  Central  Trust 
Company  did  not  receive  its  one-half  of  1  per  cent  on  the  $200,000 
of  notes  withdrawn  b;  F.  P.  Olcott,  then  its  president 
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The  4^  per  cent  on  the  $12,360,000  taken  by  the  syndicate  amounted 
to  $525,300,  of  which  $30,900,  a  one-fourth  point,  went  to  Redmond  & 
Company  as  commission  before  the  above  distribution  was  made. 
Other  profits  taken  by  real  insiders  on  this  note  issue  were  as  foUows : 

Redmond  &  Company  received  $2,400  of  commissions  in  addition 
to  the  $30,900  above  mentioned  and  one-half  point  on  the  notes  sold 
by  them,  which  with  subscription  profits  netted  them  $118,694.35, 
after  paying  agents'  commissions  and  expenses. 

The  Central  Trust  Company  received,  in  addition  to  its  share  of 
the  syndicate  profits,  $70,000,  its  commission  of  one-half  point  on 
$14,800,000  less  expenses,  $70,324.65,  and  in  addition  $125,000  paid  by 
H.  B.  HoUins  &  Company  out  of  the  latter's  2}  per  cent  commission, 
or  a  total  profit  of  $265,324.65  over  and  above  the  profits  on  $500,000 
of  notes  withdrawn  and  which  at  the  current  selling  price  probably 
netted  an  additional  $25,000. 
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Hie  HoUins  firm  received  its  $88,000  in  syndicate  profits  and 
$375,000  as  a  2}  per  cent  commission  on  $16,000,000  of  notes  less 
$125,000  handed  the  Central  Trust  Company  for  some  unknown  rea- 
son, or  $338,000  in  all,  plus  profits  on  $50,000  of  notes  withdrawn. 

Here  again  certain  directors  of  the  C,  H.  &  D.  profited  directly  or 
mdirectly  at  the  expense  of  the  carrier.  These  were  Eugene  Zim- 
merman, who  received  profits  of  $40,000  from  the  syndicate;  Ku- 
dolph  Eleybolte,  whose  firm  received  $76,000  of  profits  and  $11,100 
in  commissions;  O.  M.  Cumming,  representing  the  United  States 
Mortgage  &  Trust  Company,  which  received  $60,000  of  profits;  its 
president,  Geo.  W.  Young,  also  receiving  $4,000  of  personal  profits ; 
and  J.  N.  Wallace,  who  received  $3,000  of  personal  profits,  he  being 
fourth  vice  president  of  the  Central  Trust  Company,  the  profits  of 
which  have  already  been  detailed. 

To  summarize  the  cost  to  the  C;,  H.  &  D.  of  retiring  its  5  per  cent 
preferred  stock,  one  must  proceed  as  follows:  The  price  paid  per 
diare,  $110,  plus  5  per  cent  interest  and  $12  bonus,  together  with 
commissions,  trustee  fees,  and  miscellaneous  eicpenses,  brings  the 
actual  money  outlay  to  an  average  of  over  $126  per  diare.  But  giv- 
ing consideration  idso  to  the  discount  of  10  per  cent  suffered  on  the 
notes  issued  to  furnish  the  cadi  for  the  redemption  of  the  stock,  it 
appears  that  for  every  $100  share  of  stock  retired  the  company 
issued  3f-year  notes  bearing  fixed  interest  at  4^  per  cent  to  a  par 
value  of  over  $140.  The  preferred  stock  thus  retired  did  not  bear 
guaranteed  dividends  of  5  per  cent  or  of  any  fixed  amount,  but  was 
entitled  only  to  such  share  of  the  profits  as  the  directors  diould  elect 
to  thus  disbibute.  It  had  paid  regular  dividends  of  5  per  cent  per 
annum  since  the  organization  of  the  company  in  1895. 

This  5  per  cent  preferred  stock  was  not  listed  on  the  New  York 
Stock  Exchange,  but  on  the  Cincinnati  Exchange.  During  the  year 
preceding  the  assumption  of  control  by  the  common-stock  syndicate 
the  highest  ^  bid "  quotation  reported  was  107|,  the  lowest,  102,  and 
the  average  of  89  reported  bids,  105}.  The  highest  of  the  few  re- 
peated ^  asked  "  quotations  was  108 ;  the  lowest,  103. 

The  actual  cancellation  of  the  stock  did  not  occur  for  several  years, 
it  being  held  in  the  meantime  by  trustees  under  certain  C,  H.  &  D. 
agreements.  It  was  finally  canceled  pursuant  to  the  plan  of  readjust- 
ment of  the  road's  finances  adopted  in  1909  in  connection  with  the 
pnrdiase  of  C,  H.  &  D.  control  by  the  Baltimore  &  Ohio. 

4.  Premature  retirement  of  noninterest-bearing  notes. — ^The  rec- 
ords of  the  C,  H.  &  D.  furnish  no  clue  as  to  why  five  and  one-half 
millions  of  noninterest-bearing  obligations  were  retired  a  year  and 
diree  months  before  maturity  through  the  issuance  of  notes  bearing 
filed  interest  of  4|  per  cent  per  annum  and  in  the  face  of  the  fact  that 
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the  noninterest-bearing  notes  were  subject  to  retirement  at  the  option 
of  the  company  by  conversion  into  common  stock.  We  refer  here  to 
the  use  of  the  proceeds  of  $5,612,000  of  the  collateral  trust  notes  to 
retire  $5,500,000  of  purchase  money  notes  which  had  heesx  issued  to 
pay  $50  of  the  purchase  price  of  $125  per  share  for  the  Pere  Marquette 
common  stock.  These  proceeds  at  90  and  interest  amounted  to 
$5,064,830,  which  was  credited  to  the  C,  H.  &  D.  on  the  hocks  of  tiie 
Central  Trust  Company  on  March  21, 1905.  Those  books  ^ow  that 
this  credit  was  used  to  the  extent  of  $4,977,500  in  the  acquistion  of 
the  $5,500,000  of  purchase  money  notes  at  90^,  the  balance  of  $87,330 
being  later  applied  on  a  demand  note  of  the  C,  H.  &  D.  All  but 
$50,000  of  the  notes  purchased  for  retirement  were  turned  in  by 
H.  B.  Hollins  &  Company.  The  significance  of  this  lies  in  the  fact 
that  this  firm  had  bought  in  many  such  notes  at  substantially  less 
than  the  price  paid  by  the  C,  'H.&  D.;  in  fact,  at  about  85.  Tlie 
exact  extent  to  which  the  Hollins  firm  had  assembled  the  notes  at 
that  price  and  profited  in  their  retirement  at  90}  is  not  disclosed. 

5.  Retirement  of  i  per  cent  preferred  etock. — ^The  C,  H.  &  D.  had 
outstanding  with  the  public  on  June  30,  1904,  $1,074,500  in  par  of 
its  4  per  cent  preferred  stock,  consisting  of  $612,100  of  the  ^  A  '^  and 
^B''  series  and  $462,400  of  the  ^ Eagle''  series.  These  amounts 
represented  the  portions  of  preferred  stocks  issued  by  the  original 
Cincinnati,  Hamiltcm  &  Dayton  Railroad  Company  which  was  not 
exchanged  for  new  5  per  cent  preferred  in  the  consolidation  of  1895. 
This  stock  had  been  adopted  as  its  first  preference  stock  by  the  new 
company,  and,  while  it  did  not  carry  voting  rights,  dividends  of  4  per 
cent  per  annum  were  guaranteed  thereon. 

On  August  27, 1904,  the  directors  authorized  president  Zimmerman 
to  arrange  with  the  fiscal  agents,  H.  B.  Hollins  &  Company,  for  the 
purchase  of  this  stock  for  the  account  of  the  company.  At  that  time 
the  arrangement  had  already  been  consummated.  At  the  same  meet- 
ing there  was  read  and  ratified  a  letter  dated  August  26,  1904,  ad- 
dressed to  the  Hollins  firm  and  signed  on  behalf  of  the  road  by 
president  Zimmerman,  and  G.  M.  Cumming  and  Kudolph  Kleybolte, 
directors,  which  embodied  a  memorandum  of  an  understanding  ar- 
rived at  between  the  company  and  the  fiscal  agents  whereby  the 
latter  during  the  30  days  following  August  30, 1904,  were  to  purchase 
this  stock  for  the  account  of  the  company,  at  $100  per  share  flat,  de- 
ducting, if  possible,  $1  per  share  to  be  paid  the  attorneys  for  the  4 
per  cent  stockholders.  Money  advanced  by  the  fiscal  agents  in  so 
doing  was  to  be  repaid  at  the  expiration  of  five  months,  later  changed 
to  four  months,  from  August  30, 1904,  with  interest  at  5  per  cent  per 
annum,  and  their  commission  was  fixed  at  2  per  cent  on  the  $1,074,- 
600.    The  company's  note,  dated  August  29,  1904,  was  issued  to 
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HoUins  &  Company  for  this  amount  and  was  secured  by  1,070  ^ares 
of  stock  of  the  Dayton  Union  Railway  Company.  It  may  be  noted 
here  that  HoUins  &  Company  were  not  made  fiscal  agents  of  the 
C,  H.  &  D.  until  the  27th  day  of  August,  1901,  but  had  had  dealings 
in  that  capacity  before. 

At  a  meeting  on  Octob^  19,  1904,  the  stockholders  ratified  and 
approved  the  execution  and  delivery  of  the  memorandum  above 
described.  Earlier  on  the  same  day  the  directors  had  authorized  the 
substitution  of  this  4  per  cent  preferred  stock  in  the  place  of  Cin- 
cinnati, Indianapolis  &  Western  Bailway  Company  bonds  pledged 
as  security  with  the  Central  Trust  Company  of  New  York,  as  trus- 
tee under  a  C,  H.  &  D.  mortgage.  The  accounting  department  of  the 
carrier  was  without  official  advice  as  to  the  issuance  of  the  note  of 
August  29,  1904,  until  the  comptroller  received  the  paid  note  from 
tbe  president  on  December  8,  1904.  This  followed  an  advice  to  the 
o(»npany  from  HoUins  &  Company,  December  1,  1904,  which  stated 
that  10,717  diares  had  been  purchased  to  that  date. 

As  was  the  case  with  the  6  per  cent  preferred  stock,  this  4  per  cent 
stock  was  not  fully  and  finally  extingui^ed  until  1909. 

The  retirement  of  this  $1,074,500  of  nonvoting  stock  cost  the  com- 
pany par  and  $88,414.18  in  cash,  as  follows : 

OommisBion  of  2  per  cent  on  $1,074,500  paid  H.  B.  HoUins  & 
Oompany : $21, 490. 00 

Interest  at  6  per  cent  per  annum  paid  H.  B.  HoUins 
k  Oompanj  on  note  for  $1,074,500,  dated  August  29, 
1904 $12. 983. 55 

Urn  interest  on  amount  realized  from  sale  of  O.,  L 

k  W.  bonds 2, 062. 42 

10.921,18 


Total 38, 414. 18 

In  addition  to  this  cash  loss,  consideration  must  be  given  to  the 
fact  that  in  selling  $1,162,000  par  of  Cincinnati,  Indianapolis  & 
Western  bonds  to  acquire  funds  for  the  payment  of  the  HoUins  note, 
only  $1,080,660  was  realized.  The  C,  H.  &  D.'s  assets  should  accord- 
ingly have  been  scaled  down  $81,840.  But  that  amount  was  charged 
to  ^  construction  C,  I.  &  W.  By.,''  and  still  remains  among  the  re- 
corded assets  of  the  C,  H.  &  D.  in  the  general  account  ^^  investments 
in  tffiliated  companies — advances." 

Further,  since  the  C,  H.  &  D.  was  paying  the  interest,  4  per 
cent,  m  the  Cincinnati,  Indianapolis  &  Western  bonds  in  the  hands 
of  tiie  public  for  the  use  of  that  company's  property,  the  sale  of 
$L^f&fiO0  of  those  bonds  to  retire  $1,074,500  of  guaranteed  4  per  cent 
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stock  added  a  burden  of  4  per  cept  per  annum  on  $87,500  to  the 
fixed  charges  of  the  C,  H.  &  D. 

6.  Princess  claim  for  additional  commissions. — ^It  will  be  remem- 
bered that  the  C,  H.  &  D.  directors,  during  the  meeting  of  July  7, 
1904,  contracted,  as  one  of  the  considerations  in  the  purchase  through 
F.  H.  Prince  &  Company  of  the  Pere  Marquette  stock,  to  pay  that 
firm  forthwith  $250,000,  in  cash,  as  commissions.  In  the  same  con- 
tract the  railroad  also  agreed  to  pay  Prince  &  C!ompany  ^^  such  fur- 
ther reasonable  compensation  and  commission  as  shall  be  agreed  be- 
tween the  bankers  and  the  committee  appointed  by  the  railway  com- 
pany." The  meeting  appointed  as  the  committee  president  Zimmer- 
man and  directors  O.  M.  Gumming  and  Eben  Bichards. 

This  committee  reported  on  January  7,  1905,  that  it  had  caused 
$62,500  to  be  paid  to  Newman  Erb  on  account  of  the  commission  due 
to  F.  H.  Prince  &  Company.  This  was  done  by  a  loan  arranged  by 
HoUins  &  Company  through  the  United  States  Mortgage  &  Trust 
Company,  and  went  to  Newman  Erb  personally  by  reason  of  his 
arrangement  with  Prince.    The  board  approved  this  action* 

In  the  Bradford  CasCy  supra^  Newman  Erb  testified  that  he  received 
$62,500  from  F.  H.  Prince  &  Company  as  compensaticm  for  his  serv- 
ices in  aiding  in  bringing  the  two  properties  together.  Up  to  the 
meeting  of  the  C,  H.  &  D.  board  on  July  7, 1904,  Erb  had  been  one 
of  the  most  influential  promoters  of  the  C,  H.  &  D.  syndicate,  but 
assurances  that  he  should  have  representation  on  the  new  board  were 
not  fulfilled.  On  that  account  and  because  of  his  objections  to  the 
retirement  of  the  preferred  stock  he  demanded  that  his  interests  be 
bought  out.  An  agreement  to  pay  him  a  commission  of  $75,000  was 
part  of  the  compromise  effected  with  Prince  &  Company  at  that 
time.  When  this  obligation  came  due,  further  disagreement  arose, 
which  finally  resulted  in  his  accepting  $62,500  cash  in  settlement, 
that  sum  being  placed  to  his  credit  with  the  United  States  Mortgage 
&  Trust  Company  early  in  January,  1905.  This  coincidence  of  dates, 
amounts,  and  circumstances  would  indicate  that  Prince  paid  off  his 
debt  to  Erb  by  having  the  amount  voted  to  himself  as  a  further  pay- 
ment of  commissions. 

Thereafter  the  matter  of  further  commissions  hung  fire  for  several 
months,  during  which  the  committee  underwent  several  changes  in 
membership,  until,  on  September  28,  1905,  James  Phillips,  jr.,  was 
appointed  to  act  with  Cumming  and  Bobison  in  settling  the  Prince 
claim.  Later  on  that  day  this  committee  reported  that  Prince  de- 
manded $285,000  in  full  settlement,  and  the  board  then  ordered  that — 

this  company  offer  to  pay  Prince  &  Ck>mpany  $200,000  in  fall  settlement  •  •  • 
and  that  upon  the  acceptance  of  this  offer  and  upon  Prince  &  Company  fur- 
nishing a  sworn  statement  or  satisfactory  evidence  to  H.  B.  HoUins  &  Company, 
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fiscal  agents,  that  they  had  paid  from  commissions  heretofore  advanced  to 
tiieED  a  loss  of  about  $90,000  upon  the  Toledo  Railway  &  Terminal  Company 
bonds,  that  this  company  pay  said  $200,000  to  Prince  &  Ck)mpany. 

The  loss  of  $90,000  referred  to  is  understood  to  be  the  sum  paid  to 
the  Toledo-St.  Louis  interests  to  make  up  the  difference  between  the 
imoimts  paid  them  by  Kudolph  Kleybolte  &  Company  for  their 
terminal  company  bonds  and  the  price  of  par  guaranteed  to  them  by 
Prince  and  Erb  as  part  of  the  considerations  given  to  secure  their 
large  subscription  to  the  C,  H.  &  D.  common-stock  syndicate. 

It  diould  also  be  observed  that  when  this  offer  of  settlement  was 
subsequently  reported  by  the  president  to  the  stockholders  at  the 
meeting  of  October  10,  1905,  it  was  in  language  that  contained  no 
reference  whatever  to  the  condition  of  a  proof  of  loss  on  terminal 
company  bonds.  The  president's  report  stated  that  a  final  settlement 
at  $200,000  had  been  made  and  accepted  by  Prince  &  Company, 
which  action  was  approved  by  the  stockholders.  It  is  quite  signifi- 
cant that  final  action  of  the  board  and  stockholders  in  this  matter 
was  all  subsequent  to  the  sale  of  C,  H.  &  D.  control  to  J.  P.  Morgan 
A  Company  for  the  Erie,  and  just  before  the  actual  assumption  of 
that  control. 

This  payment  of  conmiissions  to  Prince  &  Company  for  alleged 
services  was  preposterous.  On  the  carrier's  record  this  firm  had 
secured  the  right  and  option  to  offer  for  sale  to  the  C,  H.  &  D. 
110,000  shares  of  Pere  Marquette  stock,  had  secured  authority  to  offer 
a  trackage  contract  with  the  terminal  company,  had  secured  the 
right  to  certain  ^  privileges "  for  the  acquisition  of  control  of  the 
Chicago,  Cincinnati  &  Louisville,  and  had  secured  certain  c(mtracts 
for  sale  of  the  terminal  company  bonds  to  Budolph  Kleybolte  & 
CcHnpany.  This  record,  as  already  set  forth,  reveals  that  these 
matters  were  all  a  part  of  the  promoters'  general  scheme. 

Viewed  from  the  angle  of  expectations,  however.  Prince's  actual 
daims  were  really  very  modest.  As  Ebown  in  Appendix  10,  it  was  a 
feature  of  the  original  plan  of  the  promoters  that  $2,500,000  in  cash 
was  to  be  collected  by  the  ^^  bankers "  in  the  Pere  Marquette  stock 
deal,  as  conmiissions,  to  inure  to  the  benefit  of  the  syndicate. 

When  the  Erie  management  assumed  control  the  new  executive 
eommittee,  on  November  29,  1905,  rescinded  all  previous  action  of 
die  board  or  the  executive  committee  authorizing  the  payment  of 
the  Prince  claim.  No  further  payment  was  made  beyond  the  original 
^iSOflOO  and  the  $62,600  which  went  to  Erb,  although  suit  was 
brouj^t  against  the  C,  H.  &  D.  to  enforce  payment  of  further  large 
anna  Hub  dnit  was  lost,  but  the  expense  thereof  to  the  C,  H.  &  D. 
was  $11,456.66. 

7.  Michigan  Securities  Company.— 'EsltIj  in  1905  the  C,  H.  &  D. 
nmagement  was  ocmfronted  with  the  question  of  taxation  under 
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Ohio  laws  of  the  company's  holdings  of  capital  stock  of  foreign 
corporations.    These  holdings  then  were  as  follows: 

BookTftliie. 

110,000  shares  Pere  Marquette  common $13, 750, 000. 00 

71,158  shares  Oinelnnatl,  Indianapolis  &  Western  common 2, 303, 252. 52 

644  shares  Dayton  &  Union  common 33, 200. 00 

7,501  shares  Southwestern  Construction  CJo —         517, 020. 60 

12,500  shares  Cincinnati,  Findlay  &  Fort  Wayne  common 1. 00 

12,000  shares  Ashland  &  Ironton  Bridge  Co 0 

16, 606, 474. 12 

Thereafter,  on  April  6, 1905,  the  executive  committee  met,  together 
with  representative  of  counsel,  and  received  from  the  Michigan 
bounties  Company,  by  Samuel  B.  Lawrence,  president,  a  proposal 
to  purchase  substantially  whatever  equity  the  C,  H.  &  D.  had  in 
the  above-named  securities  for  the  consideration  of  $20,000,  a  further 
consideration  to  be  given  when  the  shares  of  the  Southwestern  Con- 
struction Company  should  be  freed  from  all  encumbrance.  This 
offer  was  accepted,  and  a  form  of  agreement  and  conveyance  was 
adopted  and  subsequently  executed,  the  same  bearing  date  April  6, 
1905,  and  specifically  conveying  the  following  property,  subject  to  the 
terms  under  which  same  was  pledged : 

110,000  shares  Pere  Marqnette. 

70,158  shares  Cincinnati,  Indianapolis  &  Western. 

644  shares  Dayton  &  Union. 

7,500  shares  Southwestern  Construction  Company. 

12,496  shares  Cincinnati,  Findlay  &  Fort  Wayne. 

12,000  shares  Ashland  &  Ironton  Bridge  Company. 

Subsequently,  by  agreement  dated  August  31,  1905,  the  error  of 
including  only  70,158  instead  of  71,158  shares  of  Cincinnati,  Indi- 
anapolis &  Western  stock  in  the  bill  of  sale  was  corrected. 

The  Michigan  Securities  Company  was  a  New  York  corporation, 
apparently  organized  qpon  the  advice  of  general  counsel  Thomas 
H.  Tracy  to  president  Zimmerman.  Its  entire  capital  stock  issue 
of  $20,000  was  purchased  by  the  C,  H.  &  D.  as  a  result  of  resolutions 
passed  by  the  executive  committee  on  April  27, 1905.  When  the  fiscal 
year  to  June  30, 1905,  was  drawing  to  a  close  the  accounting  official 
of  the  railroad  was  in  a  quandary  as  to  how  he  should  adjust  his 
books  in  view  of  the  sale  to  the  Michigan  Securities  Company  for 
$20,000  of  capital  stocks  for  which  the  C,  H.  &  D.  carried  asset 
accounts  aggregating  $16,603,474.12. 

However,  along  in  August,  1905,  and  then  only  after  the  question 
had  been  referred  to  the  general  solicitor  and  by  him  to  New  York 
counsel,  the  adjustment  was  accomplished  by  writing  up  $33,201, 
the  amount  paid  for  the  stock  of  the  Michigan  Securities  Company, 
in  a  new  asset  account,  and  carrying  in  another  new  asset  account 
styled,  ^^  Liability  interest  in  stodos  owned  by  the  Michigan  Seouri- 
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ties  Company,"  the  amount  of  $16,570,273.12.  These  together  re- 
placed the  former  asset  accounts  wherein  were  carried  the  stocks 
that  had  been  sold. 

In  September,  1907,  the  comptroller  who  had  faced  the  difficulty  of 
adjusting  these  accounts  in  1905,  in  a  letter  of  explanation  to 
receiver  Judson  Harmon,  stated  that  ^^  so  far  as  accounting  is  con- 
cerned this  is  a  very  unusual  transaction,  and  the  whole  matter  was 
bandied  under  instructions  of  H.  B.  HoUins  &  Company,  and  Da  vies, 
Stone  &  Auerbach,  attorneys  for  the  C,  H.  &  D.  at  the  time  the 
entries  were  put  on  C,  H.  &  D.  books." 

In  connection  with  the  discussion  of  the  Ashland  &  Ironton  Bridge 
Company,  it  is  pertinent  that  on  September  6,  1905,  the  board 
authorized  amendment  of  the  bill  of  sale  to  the  Michigan  Securi- 
ties CcMupany  by  striking  therefrom  all  reference  to  the  bridge 
company^s  stock.  The  date,  September  6,  is  especially  significant  in 
new  of  the  fact  that  Hollins  &  Company's  interests  in  the  C,  H.  &  D. 
were  sold  to  J.  P.  Morgan  &  Company  on  September  9, 1905. 

In  passing  it  may  be  noticed  that  none  of  the  stocks  sold  were  ever 
delivered  to  the  securities  company,  and  that  eventually,  when  the 
control  of  the  C,  H.  &  D.  had  finally  passed  to  the  Baltimore  &  Ohio, 
that  management  on  January  11, 1912,  authorized  the  abrogation  and 
rescission  of  the  bill  of  sale  and  agreement  bearing  date  of  April  6, 
1905.  Simultaneously  it  was  resolved  that  the  Michigan  'Securities 
Company  should  be  dissolved,  and*  this  was  accomplished  in  the  July 
following. 

The  apparent  aim  of  this  subterfuge  was  to  escape  the  possible 
effect  of  an  Ohio  law,  applicable  to  individuals,  which  required  the 
payment  of  taxes  by  residents  of  Ohio  on  the  stock,  whether  pledged 
or  entirely  free  and  unencumbered,  of  foreign  corporations  whose 
property,  or  an  essential  part  thereof,  is  situated  outside  the  state 
of  Ohio. 

8.  Ouaranty  of  Pert  Marquette  bonds  hy  C^  E.  cfe  D.  and  syndi- 
cQies  dealing  therein. — ^During  the  Zinunerman-HoUins  regime  in 
VMt-6  the  C.,  H.  &  D.  indorsed  its  guaranty  of  both  principal  and 
interest  on  $9,207,000  of  Pere  Marquette  refunding  mortgage  4  per 
cent  bcmds  dated  January,  1905,  due  1955.  This  bond  issue  was  dic- 
tated by  a  need  for  funds  on  the  part  of  the  Pere  Marquette,  to  meet 
matoring  short  term  notes,  equipment  obligations,  unpaid  vouchers, 
etc^  which  developed  before  the  Zinmierman-Hollins  management 
had  long  been  in  controL  Plans  were  made  for  this  new  Pere  Mar- 
qnette  50-year  mortgage  to  provide  for  such  needs  and  also  to  cover 
flia  refunding  of  underlying  securities. 

Hie  first  block  of  these  new  4  per  cent  bonds,  $6,000,000  in  par 
vihey  was  authorized  by  the  Pere  Marquette  board  on  January  6, 
U05)  to  be  delivered  to  the  company's  treasurer  and  by  him  to  H.  B. 
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Hollins  &  Company  in  accordance  with  a  contract  made  with  that 
firm  for  the  sale  and  purchase  thereof.  Nearly  two  months  previous 
to  this  date  action  had  been  taken  by  the  corporate  authorities  of 
the  C,  H.  &  D.  and  by  the  Hollins  firm  bearing  upon  the  marketing 
of  those  securities. 

At  a  "meeting  of  the  executive  committee  of  the  C,  H.  &  D.  on 
November  18,  1904,  directors  Gumming,  Zimmerman,  and  Tracy 
being  present,  there  was  read  a  letter  of  that  date  from  Hollins  & 
Company  to  president  Zimmerman  which  stated  that  pursuant  to 
arrangements  made  with  him  the  Hollins  firm  had  bid  in  their  own 
names  for  the  said  block  of  bonds  at  87^  and  interest,  which  bid  had 
been  accepted  by  letter  from  the  Pere  Marquette  dated  the  14th  in*" 
stant,  transmitted  therewith.  That  letter  to  the  president  also  stated 
that  although  the  bid  had  been  made  by  the  Hollins  firm  in  its  own 
name,  it  really  had  been  made  by  them  as  fiscal  agents  of  the  C,  H. 
&  D.  and  they  therefore  requested  the  adoption  of  formal  resolutions 
ratifying  and  adopting  that » purchase.  The  letter  added  that  the 
fiscal  agents  had  arranged  a  resale  of  the  bonds  at  87^  and  interest, 
provided  the  C,  H.  &  D.  would  guarantee  the  same  as  to  principal  and 
interest,  and  stated  further : 

The  price  paid  to  the  Pere  Marquette  Railroad  Company  was  predicated 
upon  a  resale  of  the  bonds  gaaranteed  by  your  company,  as  above  stated,  and 
in  the  transaction  the  Pere  Marquette  Railroad  Company  wiU  receive  the  foU 
benefit  of  the  entire  pecuniary  consideration ;  your  company,  as  the  owner  of  a 
very  large  amount  of  the  stock  of  the  Pere  Marquette  Railroad  Company,  and 
therefore  vitally  interested  in  its  welfare,  in  addition  to  the  other  reasons  we 
have  discussed,  receives  a  benefit,  which,  in  our  opinion.  Justifies  you  in  guar- 
anteeing the  bonds  as  above  suggested. 

The  committee  voted  to  ratify,  approve,  and  confirm  said  purchase 
on  the  terms  named  in  the  correspondence  between  the  Pere  Mar- 
quette and  the  Hollins  firm  as  for  and  on  account  of  the  company. 
The  committee  also  authorized  (1)  the  indorsement  of  the  company's 
guaranty  of  principal  and  interest  on  the  $6,000,000  of  bonds;  (2) 
the  sale  of  the  indorsed  bonds  to  Redmond  &  Company  at  the  price 
named;  and  (3)  the  fiscal  agents  to  enter  into  all  contracts  necessary 
to  carry  out  such  sale,  their  compensation  for  such  services  to  be 
paid  by  Redmond  &  Company.  This  purchase,  guaranty,  and  sale 
was  ratified  and  confirmed  by  the  stockholders  on  January  12  and 
by  the  board  on  January  18,  1905. 

The  records  of  the  Central  Trust  Company  of  New  York,  trustee 
under  this  Pere  Marquette  n\prtgage,  show  that  cash  was  received 
by  it  on  January  27, 1905,  covering  the  delivery  of  201  bonds  at  87i 
and  interest,  and  on  January  80  covering  5,799  bonds  at  the  same 
rate.  Aside  from  this  and  the  records  as  to  the  disbursement  of 
these  funds,  nothing  further  is  available  from  the  carrier's  records 
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and  ftccounts  respecting  the  bonds.  But  other  facts  of  record  in  this 
proceeding  reveal  another  syndicate,  the  operations  of  which  will 
now  be  taken  up. 

Hedmond  &  Company  were  syndicate  managers  for  the  syndicate 
fonned  to  underwrite  these  bonds  under  an  agreement  dated  Novem- 
ber  22, 1904.  As  early  as  the  12th  of  that  month  they  had  received 
ftcceptances  from  foreign  subscribers  for  $375,000  in  answer  to  cable- 
grams of  the  previous  day  which  contained  the  following: 

Have  bought  for  January  deUvery  $6,000,000  Pere  Marquette  Refunding  4's, 
goaranteed  by  Cincinnati,  Hamilton  &  Dayton,  at  88. 

Bedmond  &  Company  did  not  produce  any  contract  embodying 
these  terms,  and  it  will  be  noted  that  the  C,  H.  &  D.  had  not  at 
that  date  authorized  any  such  guaranty.  Coincident  with  such  au- 
thorization, on  November  18  Eugene  Zimmerman  for  the  C,  H.  &  D. 
addressed  a  letter  to  Bedmond  &  Company  offering  them  the  bonds 
at  87|  and  interest,  the  price  paid  by  the  C,  H.  &  D.  The  bonds 
and  mortgage  were  to  be  in  such  form  as  Redmond  &  Company's 
counsel  might  approve,  and  payment  was  to  be  made  when  and  as 
they  were  ready  for  delivery.  The  offer  was  accepted  on  the  same 
day. 

According  to  the  syndicate  agreement  the  managers  had  purchased 
the  bonds  at  87^  and  interest,  payable  on  or  about  January  1, 1905, 
and  the  syndicate  agreed  to  pay  88  and  interest  therefor,  Bedmond 
t  CcHnpany  not  to  receive  any  other  compensation  for  their  services 
as  managers.  All  the  acceptances  of  interest  in  the  sjmdicate  were  re- 
ceived by  December  7,  but  as  l^fore  stated  actual  deliveries  of  and 
paym^ite  for  the  bonds  were  not  made  before  the  last  of  January 
following.  The  bonds  were  all  sold  by  the  syndicate  before  they  were 
delivered  by  the  C,  H.  &  D.  and  the  subscribers  consequently  made 
no  payments  whatever  on  their  subscriptions.  The  following  state- 
ment shows  the  operations  of  the  syndicate : 


1906. 

Jan.  80  and  81.  Sold  0,000  bonds  as  foUows: 

25  at  88  and  Interest $22, 080. 66 

5,548  at  92  and  interest 5,  U7, 845. 67 

222  at  92}  and  interest 206, 048.  U 

180  at  92}  and  interest 120,998. 87 

80  at  96  and  interest 74, 642. 97 

.  $5,541,106.18 


DiaBTJBSSMXNTS. 

In.  27.  For  201  bonds  at  87)  and  interest 176, 455. 67 

hu.  89.  F^r  5,709  bonds  at  87)  and  interest 5, 092, 810. 66 

Ml    1.  LtstiDg  bonds,  etc.,  Amsterdam 800. 00 
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Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 


Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 


1.  Commission  one-fourth  per  cent  on  803  bonds.. 

2.  Cash  for  extra  work 

2.  Strong  &  Cadwallader,  for  legal  expenses 


3.  Rudolph  Kleybolte  &  Co.,  forward  expense  on  988  bonds. 

6.  Advertising,  cables,  and  sundry  expenses 

6.  Redmond  &  Co.,  syndicate  manager's  conunission,  one- 
half  per  cent  on  6,000  bonds ™ 

Selling  commission,  one-half  per  cent,  as  follows: 

6.         Post  &  Flagg $2,710 

6.         Rudolph  Baeybolte  &  Co 10, 125 

6.         Richardson  &  Clark 376 

6.         Banque  Federale,  Zurich 60 

6.         Basler  Handelsbank,  Basel ^       870 

6.         Messrs.  Van  Oss  &  Co.,  The  Hague 2, 600 

6.         Messrs.  Zahn  &  Co.,  Basel 1 25 

6.         Messrs.  de  Speyr  &  Co.,  Basel 10 

6.  Alexander  Thomas  &  Co 25 

7.  Redmond  &  Co 18, 185 


Feb.    7. 


Syndicate  profits .^ 


1757.60 

870.00 

0, 015. 00 

1, 161.  83 

8,000.00 

80,000.00 


29,876.00 
190, 870. 62 


6, 641,  lOa  18 

The  selling  commissions  were  paid  under  a  provision  of  the  syndi- 
cate agreement  that  subscribers  who  sold  bonds  on  the  Sjrndicate's 
account  should  receive  one-half  per  cent  commission. 

The  Sjrndicate  profits  were  disbursed  among  the  subscribers  on 
February  7, 1905,  according  to  the  syndicate's  records,  as  follows : 


Participants. 


Rudolph  Kleybolte  &  Co 

Post  <b  Flagg 

Keech,  Loew  &  Co 

Kinnloutt  &  Potter 

H.  B.  Hollins  &  Co 

Lehman  Bros 

Geo.  W.  Young 

Eugene  Zimmerman , 

Central  Trust  Co.  of  New  York 

Henri  B.  Corse 

Thos.  H.  Tracv 

J.  &  W.  Sellgman  &  Co 

Strong,  Sturgis  A  Co 

Richardson  <^  Clark 

W.  G.  WiUcox 

First  National  Bank,  Baltimore 

J.  F.  B.  Mitchelljr 

Swiss  Bankrerein,  London 

Messrs.  de  Speyr  &  Co.,  Basel , 

Basler  Handelsbank.  Basel , 

Messrs.  L.  Behrens  at  Sohne,  Hamburg 

Messrs.  Zahn  &  Co.,  Basel 

Messrs.  Mallet  Freres&Cle,  Paris 

Banque  Federale,  Zurich 

Messrs.  Van  Oss  &  Co.,  The  Hague 

Redmond  &Co 

Redmond  &  Co.,  one-half  per  cent  for  participation . 


Albert  Willcox  (withdrawn  11-^  H.  S.  R.). 


Accepted. 


1904 


Nov.  30 
Nov.  35 

...do 

.  ..d^..... 
Nov.  33 
Dee.  6 
Dec.  3 
Nov.  80 
Nov.  33 
Nov.  38 
Nov.  3S 
Nov.  23 
Nov.  25 
Nov.  80 
Dec.  7 
Nov.  17 
Nov.  13 

...do 

...do 

...do 

...do...., 

...do 

...do 

Nov.  14 


Nov.  35 


Partidpa- 
tloo. 


$1,050,000 

250,000 

100,000 

250,000 

400,000 

100,000 

100.000 

250,000 

760,000 

500,000 

50,000 

200.000 

100,000 

50,000 

25,000 

50,000 

5,000 

50,000 

50,000 

50,000 

50.000 

25,000 

100.000 

50.000 

•  25,000 

445,000 


5,975,000 
25,000 

0,000,000 


Profit. 


fO«,2S0.8S 

8,237.30 

8,391.90 

8,237.26 

18,179.01 

8,394.90 

8,394.90 

8,887.26 

34,711.80 

16,474.63 

1,647.46 

6,689.80 

8,394.90 

1,647.45 

833.73 
1,647.45 

164.75 
1,897.45 
1,897.45 
1,397.45 
1,897.45 

698.73 
3,794.90 
1,397.45 

696.73 

14,663.83 

3,000.00 


106,870.53 


196,870.53 
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Two  of  the  three  members  of  the  C,  H.  &  D.  executive  committee 
who  voted  in  favor  of  their  company's  pm*chase,  guaranty,  and  sale 
of  these  bonds,  all  at  the  same  price,  were  Eugene  Zimmerman  and 
Thos.  H.  Tracy,  who  were  also  represented  in  this  i^yndicate,  partici- 
pating in  the  profits  to  the  extent  of  $8,237.26  and  $1,647.45,  respec- 
tively. Eugene  Zimmerman  was  also  a  member  of  the  Pere  Marquette 
board  at  the  time.  Other  d^  H.  &  D.  directors  voting  in  favor  of  this 
transaction  were  Kudolph  Kleybolte,  whose  firm  was  a  subscriber  for 
$1,950,000,  receiving  $64,250.65  of  profits  in  addition  to  selling  com- 
missions of  $10,125,  and  J.  N.  Wallace,  fourth  vice  president  of  the 
Central  Trust  Company,  which  had  subscribed  for  $750,000  and  re- 
ceived profits  of  $24,711.80.  George  W.  Young,  who  subscribed  for 
$100,000  and  received  profits  of  $3,294.90,  was  president  of  the  United 
States  Mortgage  &  Trust  C!ompany,  which  was  represented  on  the 
C,  H.  &  D.  board  by  G.  M.  Gumming,  the  third  member  of  the  execu- 
tive ccxnmittee  voting  in  favor  of  the  transaction.  Hollins  &  Com- 
pany, in  control  of  the  C,  H.  &  D.,  received  profits  of  $18,179.61  on  a 
nibscription  of  $400,000. 

The  ^^  purchase  and  sale ''  of  these  bonds  by  the  C,  H.  &  D.  was 
obviously  to  give  greater  color  to  the  legality  of  its  guaranty  thereon. 
The  purpose  of  the  guaranty  was,  of  course,  to  add  as  much  as  pos- 
sible to  the  security  of  the  bonds  and  to  the  marketability  thereof. 
In  this  connecticm  it  is  of  interest  to  note  that  the  purchase  and  sale 
of  the  bonds,  effected  in  January,  1905,  were  not  recorded  in  the 
accounts  of  the  C,  H.  &  D.  until  the  following  June. . 

The  Pere  Marquette  later  put  out  further  bond  issues  under  the 
aune  mortgage,  and  an  these  the  C,  H.  &  D.  again  indorsed  its  guar- 
anty of  principal  and  interest.  This  was  done  under  authority  voted 
by  the  board  on  March  24,  1905,  authorizing  the  fiscal  agents  to 
purchase — 

an  refunding  mortgage  bonds  of  the  Pere  Marquette  Railroad  Company  when 
tod  as  from  time  to  time  the  same  are  issued,  upon  such  price  and  terms  as 
tfaey  shaU  deem  best 

Hie  fiscal  agents  were  authorized  to  sell  the  bonds  after  the  indorse- 
ment of  the  guaranty  on  such  terms  as  they  might  deem  best.  Fur- 
dier  corporate  action  was  taken  on  this  matter  on  April  27,  1905, 
when  the  executive  conunittee  voted  that  a  letter  be  sent  to  the  board 
of  the  Pere  Marquette  offering  the  latter  35,000  shares  of  terminal 
company  stock  at  $47  per  share.  In  the  concluding  paragraph  the 
C,  H.  &  D.  offered  to  buy  up  to  $4,000,000  of  the  refunding  bonds  at 
M  and  interest  any  time  within  six  months.  The  C,  H.  &  D.  stock- 
holders approved  these  acts  on  April  29,  at  which  meeting  there  was 
presented  a  resolution  passed  by  the  Pere  Marquette  board  on  April 
87  accepting  the  offer  in  the  C,  H.  &  D.  letter  just  mentioned. 
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The  first  additional  block  of  the  bonds  acquired  by  the  C,  H.  A  D. 
amounted  to  $2^61,000  in  par.  These  the  fiscal  agents  reported 
on  June  21,  1905,  had  been  purchased  at  90  and  interest  and  had 
been  sold  at  85^  and  interest  to  a  syndicate  represented  by  the 
Central  Trust  Company  of  New  York.  The  record  shows  that 
the  latter  company  was  manager  of  this  syndicate,  which  was 
formed  under  an  agreement  dated  June  8, 1906,  and  which  provided 
for  the  purchase  of  $2,558,000  of  bonds  at  89  and  interest,  from  the 
Central  Trust  Company.   The  sjmdicate  subscribers  were  as  follows : 

Redmond  &  Ck) $1,890»000 

HaUgarten  &  Oo ^ 200, 000 

Budolph  Kleybolte  &  CJo 200. 000 

H.  B.  HoUins  &  Co 600, 000 

Lawyers  Title  Insurance  &  Trust  Oo 50,000 

Oentral  Trust  Oo.  of  New  York 218, 000 

Total 2, 568, 000 

Of  the  Bedmond  subscription  $180,000  was  allotted  to  sundry 
subparticipants,  but  who  they  were  or  what  other  subdivisions  of 
subscriptions  were  made  is  not  of  record. 

The  Central  Trust  Company  had  bid  for  the  bonds  on  June  7 
at  the  price  of  89  and  interest,  and  the  bid  was  formally  accepted 
on.  the  following  day  by  Hollins  &  Company  as  fiscal  agents  of  the 
Pere  Marquette.  Then,  on  June  10,  Hollins  &  Company  addressed 
a  letter  to  the  trust  company  reading  as  follows : 

Out  of  the  commission  of  8i  per  cent  to  be  paid  us  upon  the  purchase  of 
$2,558,000  par  value  of  Pere  Marquette  Railroad  Oompany  refunding  mortgage 
60-year  4  per  cent  gold  bonds,  we  hereby  agree  to  pay  to  you  H  per  omt  for 
services  in  forming  a  syndicate  to  take  over  said  bonds,  and  to  Messrs.  Bed- 
mond &  Company  1  per  cent  for  services  in  selling  the  same. 

The  first  block  of  bonds,  the  identical  $2,861,000  previously  re- 
ferred to,  was  purchased  by  the  Sjmdicate  on  June  21, 1905,  at  89  and 
interest,  the  subscribers  paying  into  the  syndicate  funds  on  that  day 
their  pro  rata  proportion  of  such  price,  $2,145,884.74,  which  aver- 
aged $908.89  per  bond.  Apparently  the  bonds  were  delivered  at 
once  to  the  subscribers,  subject  to  call  by  the  manager,  except  that 
Bedmond  &  Company  withdrew  150  bonds  from  the  syndicate  con- 
trol, paying  $750  for  the  privilege.  The  second  block  of  bonds,  197  in 
number,  was  purchased  by  the  syndicate  on  September  28,  1905, 
Bedmond  &  Company  furnishing  the  funds  therefor.  These  advances 
were  not  repaid  until  the  close  of  the  syndicate  on  January  19, 1906. 
In  the  case  of  the  197  bonds,  the  manager  paid  Hollins  &  Company 
86f  and  interest  and  paid  1^  per  cent  commission  to  itself  and  1  per 
cent  to  Bedmond  &  Company.  This  procedure  differed  from  that 
followed  in  the  purchase  of  the  first  block,  for  there  the  price  of 

44  L  C.  C. 


PEBB  MABQUBTTB  B.  B.  CO.  AND  C,  H.  &  D.  BY.  CO.  139 

89  and  interest  was  paid  in  full  to  Hollins  &  Company,  who  paid 
the  commissions  to  the  other  two  parties.  The  foregoing  trans- 
actions are  summarized  in  the  following  statement  of  receipts  and 
did)ur8ement8: 

SB0EIPT8. 

190S. 
June  21.  Payments  by  subscribers  for  2,861  bonds  at  88  and 

Interest $2, 145. 884. 74 

Sept  28.  Payment  by  Redmond  &  Go.  for  107  bonds  at  88  and 

interest 177, 284. 83 

Jone  22  and  23.  Payment  of  one-half  per  cent  by  subscribers 

who  withdrew  160  bonds 750. 00 

isoa 

Jan.  19.  Payments  by  subscribers  for  197  bonds  at  89  and  inter- 
est, and  for  net  syndicate  expenses 176, 728. 70 

Total 2, 500, 597. 77 

mSBUBSEHXNTS. 

1906. 
Jone  21.  To  H.  B.  Hollins  &  Go.  for  2,861  bonds  at  89  and 

Interest $2. 145, 884. 58 

Sept  2a  To  H.  B.  Hollins  &  Go.  for  197  bonds  at  86|  and  interest       172, 801. 83 

Sqit  28.  To  Bedmond  &  Go.  for  1  per  cent  on  197  bonds 1, 970. 00 

Sept  28.  To  Gentral  Trust  Go.  of  New  York  for  H  per  cent  on 

197  bonds 2,462.50 

1906. 

Jan.  19.  To  Bedmond  &  Go.  for  197  bonds  at  89  and  interest 176, 262. 47 

Jan.  19.  To  Bedmond  &  Go.  for  legal  services  of  Joline,  Larkin 

&  Bathbone  ($500)  and  expenses 648.25 

Jan.  19.  To  Joline,  Larkin  &  Bathbone  for  additional  legal  serv- 

ioes  and  expenses 572. 98 

Hay  81.  To  balance .16 

Total 2, 500. 597. 77 

From  the  sale  of  these  $2,558,000  of  bonds  the  C,  H.  &  D.  received 
credit  at  85|  and  interest,  the  difference  between  which  and  the 
floms  paid  for  the  bonds  by  the  syndicate,  89  and  interest,  being 
absorbed  by — 

Bedmond  &  Go, $25. 580 

Central  Trust  Go.  of  New  York 31. 975 

H.  B.  Hollins  &  Go — ^ 31. 975 

evid^itly  in  accordance  with  the  arrangement  outlined  in  the  letter 
of  TTnlling  &  Company  dated  June  10,  as  previously  quoted. 

The  syndicate  subscribers  did  not  fare  so  well.  Bedmond  &  Com- 
pany had  been  appointed  sole  selling  agents  to  handle  the  bonds, 
Vtmy  to  receive  a  cash  commission  of  1  per  cent  on  the  $2,558,000, 
payable  upon  the  completion  of  the  syndicate.  On  August  8,  1905, 
tf^f  x<q>orted  that  they  had  sold  $255,000  of  the  bonds,  delivery  of 
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which  was  made  to  them  by  the  syndicate  sabscribers  three  days 
kter.  These  255  bonds  had  been  sold  at  various  times  from  June  14, 
1905,  224  at  93  and  interest  less  three-fourths  for  commissions,  and 
31  at  92^  and  interest  less  one-half  for  conmiissions,  whidi,  with 
bank  interest,  amounted  in  all  to  $235,880.41.  The  subscribers  turned 
over  their  pro  rata  proportion  of  bonds  ^ind  received  $925.02  per 
bond,  representing  a  gross  profit  of  about  $16.13  per  bond,  not  allow- 
ing for  interest  on  money  invested.    This  was  their  only  profit. 

Under  the  provisions  of  its  agreement  the  syndicate  was  to  ter- 
minate on  December  7,  1905,  but  the  managers,  by  notice  dated  De- 
cember 6,  extended  the  term  for  three  months.  This  action  was 
practically  contemporaneous  with  the  appointment  of  a  receiver  for 
the  C,  H.  &  D.  and  Pere  Marquette,  so  that  it  is  not  surprising  to 
find  that  the  syndicate  managers  formally  terminated  the  syndicate 
by  notice  dated  January  18, 1906,  which  reads  in  part  as  follows : 

We  have  ad<^ted  this  course  on  accoimt  of  the  existing  ritnation  of  the 
raUroad  company,  In  which  connection  we  desire  to  direct  yoor  attention  to 
the  receiver's  statement  that  the  said  bonds  are  unquestioned  obUgations  of 
the  railroad  company,  and  that  the  mortgaged  property  is  of  a  vahie  mn<^ 
greats  than  the  amount  of  outstanding  refunding  bonds  and  interest  thereon. 

So  far  as  the  syndicate  records  indicate,  bcmds  were  left  on  sub- 
s' hands  on  January  19, 1906,  as  follows: 


BeduHmd  &  CJo $1, 258.000 

HaUgarten  &  CJo . 184, 000 

Rudolph  Kleybolte  &  Co I 179, 000 

H.  B.  Holllns  &  Co 447, 000 

Lawyers  Titie  Insurance  &  Trust  Co .     45, 000 

Oentral  Trust  Co.  of  New  York 195. 000 


Total 2,308,000 

Undoubtedly  the  credit  of  the  two  railroads  had  waned  fast  daring 
the  summer  of  1905. 

The  profits  in  this  syndicate  were  small,  thou^  the  HoUins 
firm  reduced  the  carrier^s  proceeds  from  the  87^  realized  on  the 
$6,000,000  block  to  85jt  on  these  $2,558,000,  thereby  allowing  the 
payment  of  1  per  cent  commissions  to  Bednumd  A  Company  and 
li  per  cent  to  the  Central  Trust  Company,  incidentally  providing 
$31,975  for  themselves.  In  this  c<mnecti(m  it  should  be  noted  also 
that  the  Bedmond  firm  was  represented  on  the  board  of  the  Pere 
Marquette  by  WiUiam  Bedmcmd  Cross,  he  having  been  elected  a 
director  on  March  7, 1905. 

Thus  far  $8,558,000  of  the  $9,207,000  of  these  P^re  Marquette 
refunding  bonds  on  which  the  C,  H.  A  D.  guaranty  was  indorsed 
have  been  accounted  for.  The  remaining  $649«000  are  recorded  as 
having  been  sold  to  the  C,  H  ft  D.  at  90  and  interest  pricnr  to  Sep- 
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tember  25, 1905.  On  October  4  and  17  the  Hollins  firm  notified  the  C, 
H.  &  D.  treasurer  of  the  sale  of  said  bonds  at  89  less  3^  per  cent  com- 
mission. Though  this  sale  Wr?  to  the  Central  Trust  Company,  the 
bonds  evidently  were  not  included  in  the  transactions  of  the  sjmdicate 
last  described.  How  much  the  purchase  of  the  control  of  these  prop- 
erties by  the  Morgan  interests  at  about  this  time  may  have  had  to 
do  with  this  last  transaction  can  only  be  surmised.  The  prices  war- 
rant the  conclusion  that  the  3|  points  lost  by  the  C,  H.  &  D.  were 
divided  up  as  before,  namely,  1  point  to  Bedmond  &  Company  and 
H  points  each  to  the  Central  Trust  Company  and  H.  B.  Hollins  & 
Company. 

Inasmuch  as  the  C,  H.  &  D.  had  purchased  the  last  blocks  of  bonds, 
amounting  to  $3,207,000,  from  the  Pere  Marquette  at  90  and  interest, 
the  sale  thereof  at  85^  and  interest  resulted  in  a  loss  which  amounted 
to  $144,315.  The  Pere  Marquette  board  on  September  28,  1905,  au- 
ihonz/dd  the  charging  of  $106,245  of  this  against  that  company  in  its 
Qipm  account  with  the  C,  H.  &  D.  Upon  authority  of  the  receiver, 
^,577.50  of  the  balance  was  similarly  adjusted  in  the  January,  1906, 
accounts.  The  remaining  $492.50,  through  an  accounting  error,  was 
q>parently  never  adjusted.  Thus  the  C,  H.  &  D.  was  relieved  of 
practically  all  of  its  direct  loss  on  accoimt  of  the  purchase  and  sale 
of  the  $9^07,000  Pere  Marquette  refunding  bonds  guaranteed  by  it, 
the  same  being  shifted  to  the  Pere  Marquette.^ 

9.  Lease  of  the  Pere  Marquette  by  the  C,  H.  <b  D. — Several  meet- 
ings of  the  directors  and  of  the  stockholders  of  the  C,  H.  &  D.  were 
held  to  consider  the  leasing  of  the  lines  of  the  Pere  Marquette  as 
omtemplated  from  the  inception  of  the  union  of  the  two  properties 
on  July  7,  1904,  and  a  number  of  changes  were  made  in  the  pro- 
visions of  the  proposed  lease  up  to  the  final  action  thereon  by  all 

*The  plan  and  agreement  for  the  reorganisatioii  of  the  Pere  Marquette  Railroad  Com- 
pny.  dated  October  80,  1916,  contains  the  foUowlng  with  respect  to  the  guaranty  by  the 
CL,  H.  A  D.  of  the  $9,207,000  of  Pere  Marquette  refunding  mortgage  bonds : 

''111207,000  face  amount  of  the  refunding  mortgage  bonds  bear  a  guaranty  by  the 
Qadaaatl,  HamUton  k  Dayton  Railway  Company  of  the  payment  of  the  principal  and 
latafest  thereof.  The  reorganisation  managers  have  entered  Into  arrangements  under 
whldi  It  Is  expected.  If  a  sufficient  amount  of  refunding  mortgage  bonds  bearing  such 
gMiaaty  are  deposited  under  the  plan  by  March  1,  1917,  to  Immediately  cancel  the  said 
fouiaty  borne  by  refunding  mortgage  bonds  at  any  time  deposited  under  the  plan 
tgilasl  a  net  cash  payment  sufficient  to  prorlde  for  the  distribution  not  later  than  upon 
tit  consummation  of  the  reorganisation  to  holders  of  certificates  of  deposit  for  refunding 
bonds  bearing  such  guaranty,  at  the  rate  of  $12.60  for  each  $1,000  face 
It  of  such  bonds.  Whether  or  not  such  arrangement  be  carried  out,  any  net 
reeetred  by  the  reorganisation  managers,  or  their  successors  in  Interest,  upon 
Off  tn  diadiarge  and  cancellation  of  such  guaranty  (which  may  be  discharged  and  can- 
eriei  pslor  to  the  consummation  of  the  plan),  after  defraying  all  costs  and  charges  In 
wi^  the  collection  or  receipt  thereof.  Including  counsel  fees,  will  be  dls- 
pro  mta  among  the  holders  of  certificates  of  deposit  for  refunding  mortgage 
guaranteed  as  aforesaid  (or  the  registered  holders  of  such  other  certificates  or 
aajnay  be  Issued  o/k  the  consummation  of  the  reorganisation  on  the  surrender 
estttteates  of  deposit)  under  such  reasonable  regulations  as  the  reorganisation 
may  pveserlbe.** 
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parties  on  March  6,  1905.  Under  the  ultimate  arrangement  actual 
delivery  of  possession  to  the  C,  H.  &  D.  occurred  at  one  minute  past 
midnight  of  that  day. 

The  contract  of  lease  was  dated  March  1,  1905,  and  provided  an 
outright  lease  for  999  years  of  all  the  properties  then  or  thereafter 
owned,  controlled,  or  operated  by  the  lessor.  Its  two  important 
provisions  may  be  summarized  as  follows : 

(1)  Upon  execution  and  deUvery  of  the  lease  the  lessor  agreed  to  deliver  all 
its  treasury  stock  to  the  lessee,  being  14378  shares  of  its  preferred  and  18,344} 
shares  of  its  common,  to  be  held  and  disposed  of  as  the  lessee  might  see  fit, 
provided  that  if  the  lease  was  terminated  for  any  cause  within  ten  years  from 
its  date  the  lessee  would  return  said  shares,  except  that  during  said  period 
the  lessee  might  mortgage,  sell,  or  dispose  of  the  stock,  the  proceeds  to  be 
impressed  with  a  trust  for  the  expenditure  thereof  for  additions,  extensions, 
and  rolling  stock  for  the  lessor  which  should  be  its  exclusive  property. 

(2)  The  C,  H.  &  D.  covenanted  to  pay  as  rental  a  sum  equal  to  1  per  cent 
on  the  common  stock  which  was  to  be  considered  in  full  of  aU  arrears  to 
January  1,  1905,  and  to  pay  semiannuaUy  thereafter  sums  equivalent  to  divi- 
dends of  4  per  cent  on  preferred  stock  and  5  per  cent  on  common  stock  in 
addition  to  organization  expenses,  interest,  taxes,  and  rentals  for  trackage 
rights  and  leased  Unes.  To  secure  the  payment  of  the  rental  and  the  proper 
maintenance  of  the  properties  the  lessee  agreed  to  deposit  the  entire  capital 
stock,  1,070  shares,  of  the  Dayton  Union  BaUway  Company  with  a  trustee,  and 
this  was  accomplished  under  a  deposit  agreement  with  the  Central  Trust 
Company  of  New  York. 

In  the  accoimts  of  the  C,  H.  &  D.  the  accrual  of  rental  under 
this  lease  covered  only  the  dividends  as  provided  therein  and  these 
dividends  were  computed  on  the  amoimt  of  stock  held  by  the  outside 
public,  $10,512,200  par  value  of  preferred  and  $3,165,550  par  value  of 
common ;  in  other  words,  no  dividends  were  accrued  on  the  110,000 
shares  of  common  which  the  company  had  purchased  nor  on  the 
14,878  shares  of  preferred  and  18,844}  shares  of  common  acquired 
under  the  lease.  But  even  on  this  basis  the  addition  to  the  fixed 
charges  of  the  C,  H.  &  D.  would  amoimt  to  at  least  $578,765.50  per 
anniun,  contingent,  of  course,  upon  the  failure  of  the  Pere  IM^r- 
quette  to  earn  the  dividends.  That  contingency  had  to  be  met  later. 
How  far  the  C,  H.  &  D.  came  from  earning  tins  additional  burden 
18  shown  elsewhere.  The  rental  was  paid  to  July  1,  1905,  later 
accruals  being  written  off  the  books.  The  subsequent  history  of  this 
lease  is  related  in  connection  with  the  efforts  of  the  Morgan  man- 
agement to  free  the  C,  H.  &  D.  from  some  of  the  burdens  laid  upon 
it  during  the  Hollins  regime. 

10.  Purchase  of  Toledo  Railway  <&  Terminal  Gompany  stock. — 
We  come  now  to  a  transaction  on  account  of  which  the  general 
counsel  of  the  Pere  Marquette,  after  investigation,  prepared  for  the 
prosecution  of  certain  individuals  connected  with  the  management 
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of  the  C,  H.  &  D.-P.  M.  sfystem  and  refrained  only  because  he 
thought  he  saw  opportunity  to  recover  a  substantial  amount  for  his 
company  by  adoptii  g  another  course.  We  refer  to  the  purchase  of 
the  entire  outstandjig  85,000  shares  of  the  practically  worthless 
capital  stock  of  the  terminal  company  by  the  C,  H.  &  D.  and  the 
immediate  sale  thereof  by  it  to  the  Pere  Marquette  at  an  advanced 
price.  The  details  of  this  transaction  appear  in  the  story  of  the  con- 
struction, financing,  and  sale  of  the  terminal  company  set  forth  in 
Appendix  12,  but  its  salient  facts  are  repeated  here  because  of  their 
importance. 

It  appears  that  contemporaneously  with  the  negotiations  for  the 
subscriptions  of  the  Toledo-St.  Louis  interests  to  the  C,  H.  &  D. 
common-stock  sfyndicate,  other  and  separate  negotiaticms  for  the 
sale  of  their  tenninal  company  stock  had  been  conducted  by  them 
through  an  unnamed  agent  ^^  who  is  in  a  position  to  negotiate  with 
the  proposed  purchasers."  The  best  results  of  those  negotiations 
up  to  April  26,  1904,  appear  to  have  been  an  offer  of  $10.50  per 
dbare.  This  ^  agent "  demanded  a  commission  of  at  least  $10,000,  to 
be  increased  if  he  succeeded  in  securing  a  still  better  price.  How 
much  further  those  negotiations  proceeded  at  that  time  and  in  the 
months  following,  the  record  does  not  disclose. 

It  was  not  until  April  27,  1905,  that  corporate  action  on  the  pur- 
chase^  this  stock  was  taken  by  the  C,  H.  &  D.  It  had  been  agreed 
upon  by  those  in  control  on  March  3, 1905,  at  a  meeting  in  New  York 
m  which  Thos.  H.  Tracy,  Eugene  Zimmerman,  H.  B.  Hollins,  and 
his  partners,  Grovin  and  Burke,  participated.  Tracy  represented 
the  sellers.  The  result  of  that  meeting  was  a  formal  offer  from  the 
(xmstmction  company,  made  by  Tracy  as  its  president,  to  sell  its  ter- 
minal ccHnpany  stock  to  the  C,  H.  &  D.  or  to  H.  B.  HoUins  &  C(nn- 
pany  at  $41  per  share,  net,  cash  to  be  paid  on  delivery  April  15,  but 
conditioned  upon  the  St  Louis  group  being  privileged  to  put  in  their 
stock  upon  like  terms.  The  offer  was  indorsed  with  an  acceptance 
by  Sjimmerman  as  president  of  the  C,  H.  &  D.,  subject  to  the  ap- 
proval of  the  board  or  executive  committee  and  subject  also  to  the 
declination  of  the  HoUins  firm  to  purchase.  By  a  letter  of  the  same 
date  tiiat  firm  stated  that  it  would  recommend  that  the  C,  H.  &  D. 
board  or  executive  ccnnmittee  approve  the  purchase  on  the  basis 
named.  In  addition,  Tracy  had  the  ^^  positive  personal  promise,"  as 
be  himdelf  expressed  it,  of  Zimmerman  and  each  of  the  three  mem- 
bers of  the  HoUins  firm  that  the  deal  would  be  carried  through. 

On  April  12  the  stock  was  forwarded  to  the  National  Bank  of 
Commeroe,  New  York  City,  with  instructions  to  deliver  to  H.  B. 
Hdlins  ft  Company  cm  the  15th.    This  was  done,  and  the  $41  per 
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share  received  therefor  was  credited  in  the  proportion  of  24,402.778 
shares  to  the  Toledo  interests  and  10,597.222  shares  to  the  St.  Louis 
interests.  In  the  same  proportion,  these  parties  bore  a  commission 
of  $42,000  paid  by  them  to  **  New  York  brokers." 

In  addition  to  their  share  of  this  commission,  the  St.  Louis  inter- 
ests deducted  from  the  gross  receipts  $13,478.12,  representing  a  like 
proportion  of  notes  given  to  pay  the  interest  due  January  1,  1905, 
on  the  bonds  of  the  terminal  company,  and  also  $2,744.06  for  other 
expenses,  leaving  a  net  sum  of  $405,517.27  to  be  distributed  among 
the  St.  Louis  underwriters.  This  sum  was  not  disbursed  in  cash, 
except  the  profit  accruing  to  the  C!omm(mwealth  Trust  Company 
itself,  but  was  applied  in  part  payment  of  advances  made  cm  the  indi- 
vidual notes  given  to  the  C!oinmonwealth  Trust  C!ompany  in  ccmnec- 
tion  with  their  joint  subscription  to  the  C,  H.  &  D.  common-stock 
syndicate.    This  division  of  Uie  net  profits  was  as  follows : 

Commonwealth  Trust  Oo $61, 757. 02 

Oharles  H.  Turner 6, 686. 62 

L.  B.  Pierce 33, 483. 09 

L.  B.  T^bettB i  13, 3d3. 28 

EUas  Michael 6, 696. 62 

A.  D.  Brown 13,393.23 

Bdw.  P.  Goltra 13, 393. 28 

Otto  F.  StiM 13, 393. 28 

T.  W.  Oartar 26, 78a  48 

James  T.  Dnimmond 13, 393. 28 

Samn^  O,  Davis 13, 393. 28 

8.  W.  Pordyce 35, 715. 28 

B.  M.  Scruggs  estate 13, 393. 28 

O.  G.  Knox 13, 393. 28 

&  M.  Dodd 13, 398. 28 

a  Q.  Warner ; 13,398.28 

W.  D.  Orthweln 13,398.28 

John  B.  PUdier 13, 393. 28 

BosseU  Harding 13,393.28 

Altheimer  &  Rawlings  Investment  Oo 13, 393. 28 

P.  B.  llarshaU 6, 696.  ^ 

Morgan,  Bryan  &  Ohristie 18, 39a  23 

W.  P.  Nolker 6,696.62 

Ohas.  A.  Stix 8, 348. 32 

Wm.   Stix 8,348.82 

Jssse  D.  Dana 18, 39a  28 


Total 405, 517. 27 

The  profits  of  the  Toledo  interests  evidently  were  not  all  disbursed 
upon  the  consammation  of  the  sale.  Their  gross  receipts  were 
$1,000,513.89.  Hie  record  shows,  however,  that  a  dividend  of 
$650,000  cm  the  stock  of  the  oonstractian  ocunpany  was  paid  on  April 
as,  1905,  as  follows: 
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D.  Robison,  Jr.,  &  Sons  Co $126, 760. 00 

Edward  Pord 128, 760. 00 

John  Gommings 91, 000. 00 

Geo.  G.  Metzger . 60, 666. 67 

King  &  Tracy 30, 338. 88 

Wm.  Hardee 91, 000. 00 

James  J.  Robison 61, 760. 00 

James  J.  Robison,  trustee 61,760.00 

Total 660, 000. 00 

There  is  much  significance  in  the  fact  that  the  Toledo-St.  Louis 
interests  received  only  $41  per  share,  whereas  later  the  C,  H.  &  D. 
paid  $42  per  share  and  interest ;  also  in  the  further  fact  that  the  stock 
was  received  and  paid  for  on  April  15,  1905,  by  H.  B.  Hollins  A 
Company,  then  fiscal  agents  for  both  the  C,  H.  &  D.  and  the  Pere 
MarqueUe.  In  order  to  raise  the  funds  to  make  payment,  that  firm 
arranged  with  the  North  American  Trust  C!ompany,  the  Trust  Com- 
pany of  America,  and  the  United  States  Mortgage  &  Trust  Company, 
an  of  New  York,  for  a  loan  of  $500,000  from  each  for  the  Pere 
Marquette,  $1,500,000  in  alL  The  latter's  60-day  5}  per  cent  notes 
were  given  therefor,  dated  April  15,  redeemable  at  an  earlier  date 
if  desired  by  the  borrower,  and  secured  by  the  terminal  company 
stock.  These  notes  were  not  at  that  or  any  later  time  recorded  on  the 
bodffl  of  the  Pere  Marquette.  Up  to  this  time  there  had  been  no  cor- 
porate action  by  either  road  with  respect  to  the  purchase. 

On  April  27, 1905,  the  executive  committee  of  the  C,  H.  &  D.  met, 
directors  Zimmerman,  Cummings,  Tumbull,  and  Wallace  being 
present  A  communication  from  vice  president  Russell  Harding 
was  read,  wherein  he  recited  certain  conditions  relating  to  the  ter- 
minal company  and  announced  his  opinion  that  it  would  be  decidedly 
to  the  advantage  of  both  the  C,  H.  &  D.  and  Pere  Marquette  to 
acquire  control  of  that  road  through  stock  purchase.  Such  are  the 
official  railroad  minutes.  Elsewhef%  in  the  record  before  us  it 
appears  that  Harding  was  the  beneficial  owner  of  300  shares  of  that 
stock,  on  which  he  received  profits  of  $13,398.23  as  a  consequence  of 
the  purchase  he  advocated  as  the  chief  operating  officer  of  the  system. 
The  executive  conmiittee  authorized  the  purchase  of  the  entire  issue 
of  stock,  85,000  shares,  at  $42  per  share  in  cash  and  also  directed 
that  a  conununication  be  sent  to  the  board  of  the  Pere  Marquette 
offering  the  said  shares  to  that  company  at  $47  per  share  in  cash. 
The  same  communication  contained  the  C,  H.  &  D.'s  offer,  already 
referred  to,  to  take  not  exceeding  $4,000,000  of  Pere  Marquette 
refunding  bonds  at  90  and  interest  from  time  to  time  within  the 
fdlowing  six  months.  The  board  of  the  latter  road  voted  its 
acceptance  of  these  offers  at  a  meeting  on  the  same  day.    The  two 

44Lfl.a 


146  INTEBSTATE  OOMMEBCE  C0MMIS8I0K  BEPOBTB. 

roads  then  had  interlocking  directorates,  representing  the  HoUins 
control. 

Payment  for  the  stock  by  the  C,  H.  &  D.  was  not  made  until 
June  21,  1905,  probably  awaiting  the  formation  of  the  syndicate 
described  at  pages  138  to  140,  for  it  was  to  this  syndicate  on  that 
same  day  that  the  Hollins  firm  as  fiscal  agents  of  the  C,  H.  &  D. 
made  a  sale  at  85}  and  interest  of  $2,361,000  of  the  Pere  Marquette 
refunding  bonds,  the  proceeds  from  which  were  credited  to  the 
C,  H.  &  D.  On  that  day  the  latter's  account  with  the  fiscal  agent 
was  charged  with  the  purchase  price  of  the  35,000  shares  of  terminal 
company  stock  at  42  and  with  $15,354.18  of  interest.  This  latter  was 
evidently  the  interest  on  the  $1,500,000  of  the  Pere  Marquette  notes 
to  the  trust  companies,  which  as  would  be  expected  were  also  redeemed 
on  that  day. 

Simultaneously  with  the  recording  of  the  purchase  of  the  stock, 
the  sale  thereof  at  an  advance  of  $5  per  share  was  entered  on  the 
C,  H.  &  D.  books  as  a  charge  against  its  lessor  company.  Allowing 
for  interest  as  before  stated,  the  C,  H.  &  D.  profited  in  this  transac- 
tion by  $159,645.82,  which  ultimately,  by  a  perversion  of  accoimting 
principles,  was  disposed  of  as  a  credit  to  ^'  cost  of  road." 

To  fully  appreciate  this  transaction  it  must  be  borne  in  mind  that 
the  stock  dealt  in  was  worthless.  Far  from  being  a  profit-earning 
investment,  it  was  the  stock  of  a  company  which  was  not  even  earning 
its  fixed  charges.  As  already  shown  in  the  complete  terminal  company 
story.  Appendix  12,  $3,000,000  of  this  stock  was  a  pure  bonus  given 
with  the  bonds  which  were  issued  to  pay  for  constructing  the  road, 
and  the  remaining  $500,000  had  been  issued  simply  to  legalize  the 
issue  of  those  bonds  and  had  been  misappropriated  by  those  then  and 
at  the  time  of  the  sale  of  the  stock  still  in  controL  Both  the 
C,  H.  &  D.  and  the  Pere  Marquette  already  had  contracts  granting 
them  the  unlimited  use  of  all  (j^e  facilities  of  the  terminal  company, 
and  in  making  this  purchase  they  simply  added  to  their  liability  for 
that  company's  deficits.  We  direct  attention  to  these  details:  Tliat 
the  sale  was  negotiated  for  the  sellers  by  Thos.  EL  Tracy,  general 
counsel  and  a  director  of  both  roads;  that  it  was  urged  by  Bussell 
Harding,  vice  president  of  the  C,  H.  A  D.,  president  of  the  Pere 
Marquette  and  also  a  director  of  both  companies;  that  both  Tracy 
and  Harding  had  beneficial  interests  in  the  stock  which  was  being 
sold;  that  another  representative  of  the  Toledo  syndicate  on  ^e 
(1,  H.  A  D.  board  was  James  J.  Kobison,  who  directly,  and  also 
through  member^p  in  the  firm  of  D.  Kobison^  jr.,  &  Sons  Company, 
owned  a  substantial  interest  in  the  stock;  and  that  the  fiscal  agents, 
in  control  of  these  two  carriers,  not  only  sanctioned  these  trans- 
actions but  themsehrcs  received  $35,000  in  ca^  from  the  practically 
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insolvent  roads  through  the  deal.  The  record  does  not  disclose  who 
received  the  $42,000  in  commissions  paid  by  the  Toledo-St  Louis 
qmdicates. 

These  '^fiscal  agents,"  without  themselves  putting  up  one  penny, 
borrowed  $1,500,000  on  the  notes  of  the  Pere  Marquette,  purchased 
worthless  stocks  at  41,  sold  the  same  immediately  to  the  C,  H.  &  D. 
at  42,  whidi  on  the  same  day  sold  the  same  to  the  Pere  Marquette 
at  47.  Hie  amount  paid  by  the  latter,  $1,645,000,  was  entered  as 
an  ^investment,"  was  subsequently  lost  by  reason  of  foreclosure 
of  the  terminal  company  bonds,  and  in  1908  was  charged  as  a  worth- 
less asset  to  the  Pere  Marquette's  ^^  cost  of  road  and  equipment." 

The  coincidence  in  dates  and  occurrences  evidenced  in  this  record 
justifies  the  view  that  this  purchase  of  the  terminal  company  stock 
was  an  integral  part  of  the  Zimmerman-HoUins  plan  to  develop  their 
newly  acquired  Detroit,  Toledo  &  Ironton  Railway.  Apparently  the 
water  front  entrance  necessary  for  that  road  in  Toledo  was  most 
readily  to  be  obtained  from  the  terminal  company,  and  it  was  in  fact 
obtained  from  that  source  after  the  control  was  thus  established. 

11.  Attempted  development  of  Detroit,  Toledo  <&  Ironton,  at  the 
expense  of  the  O.y  H.  <6  D. — ^The  five  subjects  next  following  out- 
lii^  this  Zinunerman-Hollins  plan.  The  Detroit,  Toledo  &  Iron- 
ton  was  organized  May  2,  1905,  and  was  the  successor  of  the 
Detroit  Southern  Railroad,  sold  at  foreclosure  the  preceding  day, 
after  receivership  beginning  July  5, 1904.  The  Zimmerman-Hollins 
combination  cai&e  into  control  of  the  Detroit,  Toledo  &  Ironton 
and  endeavored  to  develop  it  as  a  carrier  of  lake  cargo  coal.  Using 
thrir  control  of  the  C,  H.  &  D.,  they  arranged  to  transfer  that 
company's  interest  in  dock  properties  at  Toledo,  which  had  been 
obtained  from  the  terminal  company,  and  its  interest  in  a  well- 
developed  project  to  bridge  the  Ohio  Biver  between  Ironton,  Ohio, 
and  Ashland,  Ky.,  to  the  Detroit,  Toledo  &  Ironton,  and  also  ar- 
ranged ^  reciprocal "  trackage  and  terminal  exchanges  whereby  the 
latter  could  use  certain  tracks  and  terminals  of  the  C,  H.  &  D.  and 
of  the  terminal  company,  so  as  to  establish  the  through  route  as  con- 
t^plated,  give  the  Detroit,  Toledo  &  Ironton  an  entrance  into  Toledo, 
and  dock  facilities  at  that  point  In  the  territory,  particularly  the  ter- 
minal territory,  which  it  served,  and  also  in  Uie  traffic  handled, 
the  Detroit,  Toledo  &  Ironton  was  a  competitor  of  the  C,  H.  &  D. 
These  arrangements  were  made  so  near  the  time  of  the  HoUins  sale 
of  the  C,  H.  &  D.  to  the  Erie,  some  of  them  indeed  effected  after 
the  Erie  had  bought  control,  as  to  make  it  appear  that  they  were 
made  in  contemplation  of  such  a  sale.  As  those  in  control  must  have 
known  that  the  C,  H.  &  D.  was  then  practically  insolvent  there 
would  seem  to  be  no  defense  for  their  attempt  to  transfer  such  val- 
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unvje  prof^otitf  aad  rigjbti  to  a  iitbI  roftd.  tkcar  coateol  «f  wlddi 
»«^  autitdr  <i«w«atod  fros  (ke  CL  Hl  A  D.  We  AaD  oonsider, 
fint,  <i*e  matter  of  the  A  Ahrirf  A  Iponian  Bfidlge  Ciw^iinj  becanae 
it4  Iciitoy  aotodaics  dist  of  tike  odier  fliiblectK. 

a^  A$klm$i4  dk  Iromlom  BrUge  Cowk^wmnf  h ■■—< ■#■— i  Tmnfon , 
CMm,mmtibeOki0mifv,cppomUAMMmd.Kj.  Tka,H.AD. 
4i4  wit  readb  Ifoatoti  over  iU  ovn  tails,  bat  for  j«an  Ittd  bad  tnudc- 
«l^  rifbto  fraai  Deaiai,  Ohk^  to  IivatioD,  12  an^ 
a«]r.  H'be  roalal  at  first  vaa  wriiial,  Int  froai  about  IMO  it  was 
'uien^md  from  tune  to  time  until  it  became  imfuwrn  In  September, 
XWl,  tbe  itodkboldefB  of  the  tbca  Detroit  Soatbem  Bailroad,  after- 
varda  reorgaJiized  aa  the  Detroit,  Toledo  Ml  Iraatoii,  authorized  the 
purebaae  <d  the  Iron  Bailway  and  in  Jane,  1903,  opened  op  a  through 
Wfyt  heiwem  Detroit  and  Ircmtoa,  oompetitiTB  with  the  C^  H.  A  D. 

Freriom  to  thk,  in  1902,  the  oficiab  of  the  O,  H.  A  D.  had 
become  eonvineed  that  the  ooal  fields  of  aontheastem  CHiio  tapped 
by  their  line  were  approaching  erhinsticw.  Without  that  traffic 
great  difficulty  would  have  been  experienced  in  earning  the  inter- 
cat  on  the  bonds  on  that  branch  of  the  road,  and  the  management 
aet  about  to  forestall  such  a  misfortune.  Definite  plans  were  formu- 
lated to  tap  the  coal  fields  of  eastern  Kentucky  by  building  an  inde- 
pendent connection  from  Gallia,  Ohio,  on  the  C,  H.  A  D.  into  Iron- 
ton  and  a  bridge  across  the  Ohio  to  Adiland,  Ky.,  where  a  connection 
with  the  Ashland  Coal  &  Iron  Bailway  was  to  be  made,  control 
of  the  latter  and  of  the  Northern  Coal  A  Coke  Company  being  in- 
cluded in  the  project.  A  connection  with  the  Chesapeake  A  Ohio  at 
Ashland  waa  another  important  feature  of  the  plan,  the  C,  H.  A  D. 
management  desiring  to  obtain  the  valuable  strategic  position  which 
an  independent  entrance  into  and  control  of  large  coal-producing 
fields  would  give  in  dealing  with  the  Chesapeake  &  Ohio  for  the 
latter's  lake  cargo  coal.  The  ability  to  handle  lake  coal  by  this 
route  rather  than  through  the  congested  Cincinnati  terminals  was 
an  additional  advantage. 

In  furtherance  of  these  plans  a  controlling  interest  was  acquired 
by  the  C,  H.  &  D.  in  the  Ashland  &  Ironton  Bridge  Company, 
which  had  rights  to  build  a  bridge  over  the  Ohio  between  Ironton 
and  Ashland,  Ky.,  surveys  were  made  of  the  proposed  line  into  Iron- 
ton,  and  right  of  way  was  purchased  for  that  line  and  also  for  the 
approaches  to  and  connection  with  the  proposed  bridge.  Up  to  June 
1,  1904,  the  C,  H.  &  D.  had  invested  $239,116.06  in  the  project, 
which  alao  included  the  organization  of  the  Toledo  A  Ohio  River 
Railway  Company  to  own  the  new  extension  in  Ohio,  and  of  the  Ohio 
River  Construction  Company  to  construct  the  bridge.  At  a  meeting 
on  June  8, 1904,  the  executive  committee  of  the  C,  H.  A  D.  approved 
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the  actions  of  and  expenditures  by  the  president  in  carrying  out  this 
project,  which  for  several  months  had  lain  dormant  on  account  of  his 
serious  iUness. 

No  separation  in  the  C,  H.  &  D.  accounts  had  been  maintained 
between  advances  to  the  bridge  company  and  advances  to  the  new 
railway  company;  in  fact,  all  these  advances  were  carried  in  the 
form  of  notes  of  the  latter  under  ^^ bills  receivable"  and  were  so 
carried  until  June,  1907.  However,  in  January,  1905,  a  study  of  the 
available  records  was  made  which  in  the  following  summer  was 
revised  and  a  separation  of  the  costs  established.  This  seems  to  have 
been  in  anticipation  of  the  following  corporate  action : 

The  executive  committee,  directors  Zimmerman,  TumbuU,  and 
Wallace  being  present,  on  Jime  30, 1905,  authorized  and  empowered 
president  Zimmerman  to  sell,  at  cost  to  the  C,  H.  &  D.,  its  entire 
interest  in  the  Ashland  &  Ironton  Bridge  Company,  the  Ohio  Kiver 
Construction  Company,  and  the  Toledo  &  Ohio  Kiver  Railway  Com- 
pany. On  the  same  day  president  Zimmerman,  on  behalf  of  the 
G.,  H.  &  D.,  made  an  agreement  with  one  Samuel  B.  Lawrence 
whereby  the  latter  was  to  purchase  the  entire  outstanding  capital 
stock  and  indebtedness  of  the  three  companies  in  the  bridge  project, 
the  purchase  price  to  be  the  cost  thereof  to  the  C,  H.  &  D.,  estimated 
at  $70,000,  and  to  be  paid  by  a  construction  company  to  be  formed 
for  the  purpose  of  constructing  a  bridge  across  the  Ohio  Kiver  for 
the  Ashland  A  Ironton  Bridge  Company.  Lawrence,  it  may  be  noted, 
was  president  of  the  Michigan  Securities  Company.  Subsequently, 
in  August,  1905,  that  agreement  seems  to  have  been  amended  to  ex- 
dude  therefrom  the  capital  stock  and  indebtedness  of  the  Toledo  & 
Ohio  Biver  Railway  Company,  for  on  October  10,  1905,  president 
Smmerman  reported  to  the  board  that,  pursuant  to  authority,  he  had 
sold  the  OHnpany's  entire  interest  in  the  Ashland  &  Ironton  Bridge 
Company  and  the  Ohio  Kiver  Construction  Company,  and  received 
therefor  a  2^year  5  per  cent  note  of  the  Kentucky  Construction  Com- 
pany for  $82,000,  dated  September  26, 1905,  and  an  agreement  of  that 
company  that  it  would  construct  a  railway  bridge  at  or  near  Ironton 
for  the  bridge  company  or  its  successors  or  assigns  and  begin  con- 
struction widiin  one  year  from  June  80, 1905.  The  board  ratified  and 
confirmed  these  acts. 

In  arranging  this  sale  the  management  appears  to  have  overlooked 
the  fact  that  by  agreement  dated  April  6,  1905,  the  C,  H.  &  D.,  as 
already  recited  herein,  had  sold  sundry  securities  to  the  Michigan 
SecoritieB  Company,  among  which  was  the  entire  capital  stock  of  the 
AflhlaDd  A  Ironton  Bridge  Company.  To  remedy  this  situation  the 
board  at  a  i^ecial  meeting  on  September  6, 1905,  voted  to  amend  the 
bin  of  sale  so  as  to  exclude  these  stocks  therefrom* 
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As  stated,  the  consideration  for  this  sale  was  to  be  the  cost  to 
the  C,  H.  &  D.,  and  this  note  given  by  the  Kentucky  Construction 
Company  for  $82,000  was  intended  to  cover  $75,644.61  of  expenditures 
up  to  July  7,  1905,  plus  $6,000  previously  paid  for  bridge  company 
stock  to  complete  ownership.  The  bridge  was  manifestly  the  key 
to  the  whole  situation.  Without  a  control  of  it  the  C,  H.  &  D.'s 
investment  of  some  $175,000  in  the  proposed  connection  with  its  own 
line  must  necessarily  have  been  heavily  discounted,  if  indeed  not 
wholly  lost.  Certainly  the  value  of  the  Ashland  &  Ironton  Bridge 
Company's  properties  to  the  C,  H.  &  D.  was  not  to  be  measured 
solely  by  the  amoimts  it  had  expended  on  that  vital  part  of  the 
entire  project.  It  should  be  especially  noted  that  while  the  ex- 
ecutive committee  originally  authorized  the  sale  of  the  entire  bridge 
project,  there  were  eventually  sold  only  the  vital  parts,  the  bridge 
company,  and  the  construction  company  which  was  to  build  the 
bridge.  The  third  link,  the  projected  line  from  Gallia  to  Ironton, 
was  not  necessary  for  Detroit,  Toledo  &  Ironton  purposes,  for  the 
latter  road  already  reached  Ironton  over  its  own  rails.  It  is  also 
of  significance  that  the  board's  ratification  of  this  sale  was  at  a  spe- 
cial meeting  called  on  October  10, 1905,  those  present  being  directors 
E.  Zimmerman,  Joseph  B.  Foraker,  W.  L.  Dechant,  Thomas  H. 
Tracy,  Kussell  Harding,  Richard  N.  Young,  and  James  J.  Bobison. 
Although  the  Erie  management  had  indicated  its  decision  nearly  two 
months  before  to  buy  the  C,  H.  A  D.  and  the  Erie  board  had  formally 
authorized  that  puidiase  about  three  weeks  before,  HoUins  still  con- 
trolled the  C,  H.  &  D.  board. 

It  may  fairly  be  said  that  the  transaction  of  sale  was  directed 
largely  by  personal  interest  of  the  Hollins  management  in  tiie  De- 
troit, Toledo  &  Ironton,  if  indeed  it  may  not  be  characterized  as 
utterly  fraudulent  Director  James  N.  Wallace,  who  first  presented 
the  project  to  the  executive  committee,  testified  herein  that  he  had 
no  recoUecticm  of  the  transaction  but  undoubtedly  did  whatever 
he  did  at  HoUins's  direction.  It  is  also  of  record  that  when  J.  P. 
Morgan  A  Company  took  over  the  C,  H.  &  D.,  demand  was  made 
on  H.  B.  Hollins  &  €<Hnpany  for  the  return  of  these  properties,  and 
the  demand  was  satisfied  without  ccmtest 

During  the  late  summer  and  fall  of  1905  the  oonstmction  work 
had  been  advanced  by  the  new  owners  so  that  by  February  2S,  1906, 
when  the  properties  were  repurdiased  by  J.  P.  Morgan  &  Company 
in  the  interest  of  the  C.«  H.  A  D.^  the  aggregate  expeoditiires  and 
interest  diarges  amounted  to  a  sum  in  excess  of  taMJWK  the  price  at 
whidi  it  was  repurchased.  The  constmclion  of  the  bridge  was  then 
slopped  and  has  never  bem  resumed.  In  August  1909,  at  the  time 
of  the  readjustment  of  the  CL,  BL  &  D.  finanoes  and  its  release  from 
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receivership,  that  company  paid  to  J.  P.  Morgan  &  Company  $329,- 
824.70  in  reimbursement  for  the  advances  made  in  the  reacquisition 
tnd  preservation  of  the  properties  in  question.  This  amount,  to- 
gether with  subsequent  advances  of  $41,829.89  to  the  Ashland  & 
Ironton  Bridge  Company  and  advances  to  the  Toledo  &  Ohio  River 
Railway  Company  accumulated  since  1903,  produce  aggregate  ex- 
penditures to  June  30,  1914,  of  over  $541,000.  Far  from  being  a 
sooroe  of  revenue  these  properties  for  the  year  ending  December  31, 
1915,  failed  to  earn  expenses  and  taxes  by  $1,784.58,  and  therefore 
famished  no  offset  to  the  interest  on  the  investment  paid  by  the 
C,  IL  &  D.  in  one  form  or  another. 

b.  Cheat  Central  Dock  Company  transactions. — ^Another  vital  part 
of  the  plan  of  the  Zinmierman-HoUins  combination  to  develop  their 
newly  acquired  Detroit,  Toledo  &  Ironton  at  the  expense  of  the 
C,  H.  &  D.,  and  one  put  through  almost  simultaneously  with  the 
Ashland  &  Ironton  Bridge  affair,  was  the  transfer  to  the  Detroit, 
Toledo  &  Ironton  of  the  C,  H.  &  D.'s  investment  in  the  Great  Central 
Dock  Company.  The  latter's  physical  property  consisted  of  valuable 
dock  and  industrial  properties  on  the  east  bank  of  the  Maumee 
River  in  Toledo,  Ohio.  It  seems  to  have  been  owned  originally  by 
the  Robisons,  who  transferred  it  to  the  Toledo  Riverside  Railway 
Company  in  the  course  of  the  construction  of  the  terminal  company, 
payment  being  made  in  $150,000  of  first  mortgage  5  per  cent  bonds  of 
the  Riverside  Company,  issued  under  mortgage  dated  February  20, 
1902,  in  which  the  Ohio  Savings  Bank  &  Trust  Company,  of  Toledo, 
the  Robisons'  bank,  was  trustee.  On  that  same  date  the  stockholders 
and  directors  of  the  terminal  company  voted  to  accept  the  offer  of 
the  Riverside  Company  to  transfer  its  entire  capital  stock,  $150,000, 
to  the  former  in  consideration  of  the  indorsement  of  its  guaranty  of 
principal  and  interest  on  the  Riverside  Company's  $150,000  of  bonds. 
On  July  2,  1904,  the  Riverside  Company  formally  conveyed  all  the 
property  ri^ts  and  franchises  to  the  terminal  company,  which  then 
ficquired  additicmal  property  and  constructed  a  connection  between 
its  main  line  and  its  water  front  property  on  the  Maumee  River. 

In  May,  1906,  the  Great  Central  Dock  Company  was  organized  in 
the  interest  of  the  C,  H.  &  D.,  and  on  the  23d  of  that  month  the 
board  of  the  terminal  company  voted  to  sell  to  the  new  company 
the  property  rights  and  franchises  theretofore  conveyed  by  the 
Toledo  Riverside  Railway  Company  and  the  additional  property  and 
ocmnecting  branch  just  described.  The  preamble  to  the  resolution 
states,  ^^  said  property  and  railroad  are  no  longer  useful  in  the  con- 
duct of  the  business  of  this  company."  The  consideration  was  to  be 
soch  sum  as  the  chairman  of  the  terminal  company  board  might 
determine,  the  Great  Central  Dock  Company  to  assimie  the  mortgage 
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and  pay  the  $150,000  of  bonds.    On  August  30,  1905,  a  deed  of  tiie 
property  to  the  new  owners  was  recorded. 

Tliis  identical  property,  however,  had  been  included  in  the  mort- 
gage dated  July  1,  1904,  given  by  the  terminal  company  to  the 
Commcmwealth  Trust  C!ompany^  of  St.  Louis,  as  trustee,  to  secure 
$3,500,000  of  terminal  company  bonds.  The  latter^s  corporate 
action  in  the  matter  necessarily  included  a  resolution  calling  upon 
the  trustee  to  release  said  property  from  the  mortgage.  This  release 
was  executed  by  the  trustee  on  August  28,  and  there  was  de- 
posited with  it  the  sum  of  $10,000,  certified  to  by  E.  Zimmerman,  as 
chairman  of  the  terminal  company  board,  as  the  consideration  deter- 
mined upon  by  him  under  the  authority  of  that  board.  He  also 
certified  that  as  further  consideration  the  Great  Central  Dock  Com- 
pany had  assumed  and  agreed  to  pay  the  $150,000  of  the  Kiverside 
Company's  bonds,  saying  also — 

In  my  opinion,  this  price  is  fair  and  represents  the  tme  value  of  the  property. 

Zimmerman  was  interested  with  Hollins  in  the  Detroit,  Toledo  & 
Ironton.  Here,  again,  there  is  significance  in  the  dates,  for  the 
organization  of  the  dock  axnpany  and  the  transfer  of  this  property 
to  it  immediately  followed  the  acquisition  of  control  of  the  tennrinal 
company  by  the  Hollins  firm  through  successive  purchase  of  its  stock 
by  HolUns,  the  C,  H.  &  D.,  and  the  Pere  Marquette. 

Seemingly  there  were  few  corporate  acts  by  the  C,  H.  &  D.  in 
connection  with  this  transaction.  There  is  mention  of  the  dock  com- 
pany in  the  minutes  of  a  board  meeting  on  June  1, 1905,  held  at  the 
office  of  H.  B.  Hollins  &  Company  in  New  York,  at  which  president 
Zimmerman  was  authorized  to  contract  with  the  Great  Central  Dock 
Company  for  certain  construction  work  on  and  improvement  in  its 
property  at  Toledo.  It  was  q>eGifically  provided  that  the  C,  H.  &  D. 
in  payment  for  expenditures  thus  incurred  might  receive  bonds  cur 
stock  of  the  dock  ccHupany,  and  upon  any  bonds  so  received  the 
C.,  H.  &  D.  officers  were  authorized  to  indorse  the  guaranty  of  the 
C^  H.  &  D.  The  fiscal  agents  were  authorized  to  sell  the  bonds  from 
time  to  time,  at  such  price  and  on  such  terms  as  they  might  deem 
best  The  record  does  not  show  anything  further  with  respect  to 
these  particular  matter& 

However,  at  a  directors'  meeting  on  October  10,  1905,  about  three 
weeks  after  the  Erie  board  had  voted  to  purchase  ccmtrol  of  the  C,  H. 
A  D^  president  Zimmerman  stated  that  the  fireat  Central  Dock  Com- 
pany had  provided  for  the  repayment  of  the  advances  to  it,  where- 
upon the  board  authorized  the  company's  treasurer  to  receive  the 
same  and  issue  a  proper  receipt  therefor.  The  treasurer's  cash  sheets 
for  the  fdlowing  day  diow  the  receipt  of  $10,000  plus  interest  de- 
scribed as  being  proceeds  of  sale  of  Great  Central  Dock  Company 

44  L  c.  O. 


PEBE  MABQUETTB  B.  R.  00.  AND  a,  H.  A  D.  BT.  00.  158 

stock  to  M.  L.  Stemberger,  who,  the  record  would  indicate,  was  an 
asBOciate  of  Zimmerman.  On  October  26  the  receipt  of  $4^50  plus 
interest  from  the  same  party  is  recorded  as  being  on  account  of  the 
inoH-poration  fees  and  interest  paid  on  the  Biverside  Cotnpany's 
bcuids  which  the  dock  company  had  assumed.  This  aggregate  of 
$14,^0  covered  all  advances  made  up  to  that  time  by  the  C,  H.  &  D., 
the  $10,000  item  being  the  sum  paid  by  the  latter  to  the  terminal 
company  as  the  purchase  price  of  the  property  conveyed  to  the  dock 
company. 

Tlie  Morgan  management  soon  ascertained  that  something  was 
wrong  on  the  Toledo  river  front.  The  new  executive  committee  of 
the  C,  H.  &  D.  on  November  29, 1905,  rescinded  all  the  prior  resolu- 
tions of  the  board  and  executive  committee  relative  to  the  dock  com- 
pany and.  disclaimed  and  disaffirmed  ^^  all  action  taken  by  officers  of 
this  company  intended. or  calculated  to  divest  this  company  of  its 
interest  in  the  said  dock  company  or  of  any  of  the  property  held  by 
said  company."  When,  subsequently,  demand  was  made  for  the 
restitution  of  the  C,  H.  &  D.'s  assets,  they  were  forthcoming  without 
contest  Settlement  was  made  in  August,  1906,  for  the  payments  by 
Stemberger,  the  voucher  of  the  C,  H.  &  D.  reciting  the  following: 

In  repayment  of  the  amount  paid  by  H.  B.  Holllns  &  Company  subsequent  to 
December  4,  1905,  In  behalf  of  the  Cincinnati,  Hamilton  &  Dayton  Railway 
Company,  or  its  receiver,  in  connection  with  a  recovery  of  the  stock,  assets, 
and  control  of  the  Great  Central  Dock  Company  (a  subsidiary  corporation  of 
the  C^  H.  ft  D.  By.  Co.)  covering  the  foUowing  items  originally  paid  (or 
iMDmed)  by  the  C,  H.  &  D.  By.  Co.,  subsequently  repaid  into  its  treasury  by 
one  M.  L.  Stemberger  in  October,  1906,  pursuant  to  a  plan  to  turn  over  the 
pn^;)erty  of  the  dock  company  to  others  and  later  repaid  by  H.  B.  HoUins 
4  Company  as  above  stated. 

c  />.,  T.  <6  I.-C.J  H.  <&  D.  trackage  arrangements. — ^The  Detroit, 
Toledo  &  Ironton  did  not  reach  Toledo,  Ohio,  its  line  passing  west 
and  south  of  that  city.  The  Zimmerman-Hollins  combination  caused 
the  preparation,  under  date  of  July  1,  1905,  of  a  contract  which 
ostensibly  provided  for  an  exchange  of  trackage  and  terminal  facil- 
ities between  the  two  carriers  then  imder  their  control,  and  further 
secured  the  adoption  and  execution  of  that  contract  by  both  carriers 
that  same  day.  We  need  not  attempt  to  measure  in  detail  the  ad- 
vantages gained  by  each  party  to  this  contract  The  document  on 
its  face  shows  a  grant  by  the  C,  H.  &  D.  of  trackage  rights  over 
some  180  miles  of  its  line,  70  miles  of  which  was  the  section  from 
Lima,  Ohio,  to  Toledo,  and  the  further  grant  of  the  use  of  all  of 
its  tf^ymiTi^l  facilities  in  Toledo  and  of  those  of  the  Pere  Marquette 
m  Detroit.  These,  it  is  quite  obvious,  gave  to  the  Detroit,  Toledo  &, 
Ironton  much  more  than  it  could  possibly  return  in  its  grant  of 
rii^ts  OYec  certain  of  its  mileage  and  in  its  Ironton  terminaL 
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In  the  light  of  the  Ashland  &  Ironton  Bridge  and  Great  Central 
Dock  transactions,  and  as  a  part  thereof,  it  is  inconceivable  that  it 
was  intended  that  the  C,  H.  &  P.  was  to  be  the  gainer  by  this  trackage- 
terminal  arrangement  It  opened  up  its  Toledo  gateway  to  a  rival 
road,  a  fact  which  of  itself  shows  that  the  entire  contract  was  merely 
a  part  of  the  general  scheme.  Presmnably  this  was  also  the  conclusion 
of  the  Erie  management,  for  on  November  29, 1905,  the  new  executive 
committee  rescinded  the  contract,  and  it  was  formally  canceled  on 
December  29,  1905.  It  is  also  of  record  that  the  final  link  in  the 
chain  had  been  forged  for  the  Detroit,  Toledo  &  Ironton  in  the  form 
of  a  vote  of  approval  on  September  28,  1905,  by  the  executive  com- 
mittee of  the  terminal  company  of  a  trackage  contract  whereby  the 
use  of  the  latter's  facilities  was  granted.  This  not  only  gave  further 
important  connections  in  Toledo  with  other  lines  but  passenger 
facilities  as  well,  and  in  addition  closed  the  gap  between  the  Great 
Central  Dock  and  the  connection  between  the  terminal  company  and 
the  C,  H.  &  D.  reached  under  the  contract  with  the  latter.  This  ar- 
rangement was  also  made  possible  by  the  Hollins  ccmtrol  of  the  prin- 
cipals concerned. 

d.  Diversion  of  trafflc  to  Detroit^  Toledo  cfe  Ironton. — On  July  12, 

1905,  the  following  telegram  was  received  by  president  Zimmerman 

of  the  C,  H.  &  D.  from  a  member  of  the  Hollins  firm : 

It  is  essential  that  for  July  and  first  two  weeks  of  August  you  help  Detroit, 
Toledo  &  Ironton  with  shipments  from  Superior.  Answer  about  how  many  cars 
you  can  give  them.  There  are  special  reasons  which  I  can  not  telegraph  which 
make  it  to  the  Interest  of  the  Cincinnati,  HamUton  k  Dayton  that  this  help 
should  be  given  to  the  Detroit,  Toledo  &  Ironton. 

The  president  of  the  C,  H.  &  D.  proceeded  promptly  and  on  the 
following  day  was  able  to  advise  that  the  Superior  Coal  Company 
would  increase  its  shipments  via  the  Detroit,  Toledo  &  Ironton  and 
that  he  had  secured  for  that  road  one-half  of  the  shipments  of  the 
Wellston  Iron  &  Steel  Company.  One  paragraph  of  his  letter  of 
advice  reads  as  follows : 

I  am  also  trying  to  arrange  to  control  the  entire  business  of  the  Wellston 
Iron  &  Steel  Company  for  the  C,  H.  &  D.  and  D.,  T.  &  I.,  which  would  amount 
to  about  450,000  tons  a  year  in  and  out,  and  I  am  in  hopes  of  more  than  doubling 
the  business  for  the  D.,  T.  &  I.  in  that  section  of  the  country,  and  the  C,  H.  & 
D.  wiU  not  lose  any  business. 

e.  Detroit^  Toledo  <&  Ironton  ewpansion  project  in  generoL — 
A  defense  of  these  transactions  on  the  ground  that  they  were  all 
family  line  affairs  can  not  be  admitted.  The  record  shows  that  as 
early  as  the  autumn  of  1904  the  Hollins  firm  had  endeavored  to 
negotiate  a  sale  of  C,  H.  &  D.  control  to  J.  P.  Morgan  &  Company. 
Many  of  the  transactions  under  review  were  consummated  after  the 
sale  of  C,  H.  &  D.  ccnitrc^  to  the  Erie  had  been  arranged.    And 
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finally  it  is  apparent  that  the  Hollins  management  knew  that  the  C, 
H.  &  D.  had  been  practically  insolvent  for  many  months  prior  to  that 
sale.  Evidently  it  was  not  intended  to  establish  a  commmiity  of  in- 
terest as  between  the  C,  H.  &  D.  and  the  Detroit,  Toledo  &  Ironton. 
The  inevitable  conclusion  on  the  record  before  us  is  that  there  was  a 
deliberate  plan  to  pluck  the  C,  H.  &  D.  for  the  benefit  of  the  Detroit, 
Toledo  &  Ironton.  The  subsequent  proceedings  by  the  new  manage- 
ment, as  later  described,  might  well  have  been  carried  beyond  the 
mere  exaction  of  restitution. 

12.  Falsification  of  accounts  during  Zi/nvmerman-HoUins  control. — 
The  following  statement  presents  a  condensed  inc(Mne  account  cover- 
ing the  year  ended  June  80, 1905,  for  the  C,  H.  &  D.,  including  its 
proprietary  line,  the  Cincinnati,  Indianapolis  &  Western,  1,038.24 
mfles  operated,  as  recorded  in  the  carrier's  books  of  account: 

Oroas  earnings  from  operation $8, 008, 917. 65 

Operating  expenses 6, 095, 885. 11 

Income  from  operation $1, 913, 032. 54 

Taxes 316. 061. 12 

Net  income  from  operation 1, 596, 971. 42 

Income  from  other  sources 59,688.65 

Gross  income 1, 656, 660. 07 

Deductions  from  gross  income: 

Rents  paid  for  lease  of  road 517, 288. 35 

Miscellaneous  rents 372. 273. 11 

Interest  accmed  on  fmided  debt 1, 009, 515. 63 

Other   deductions 348. 52 

Total  deduction  from  income 1, 899, 425. 61 

Net  deficit 242, 765. 54 

The  4  per  cent  preferred  stock  bore  guaranteed  dividends  which 
makes  the  accrual  of  the  dividend  more  in  the  nature  of  a  fixed  charge 
than  a  division  of  profits.  If  these  dividends  are  so  considered,  the 
net  deficit  for  the  year  was  $251,969.20. 

The  foregoing  income  account  bore  little  resemblance  to  the  truth. 
The  fact  is  that  large  sums  properly  chargeable  to  the  income  for 
1905  were  ordered  to  be  charged  to  various  other  accounts  and  were 
80  charged  in  a  way  to  conceal  the  true  state  of  the  company's  af- 
fairs. These  entries  violated  commonly  accepted  accounting  prin- 
dples  in  such  a  flagrant  manner  as  to  make  it  evident  that  the  pur- 
pose was  to  deliberately  falsify  the  accounts  in  an  effort  to  avoid 
showing  the  utter  failure  of  the  company  to  earn  anywhere  near  its 
fixed  charges. 

Hie  charges  against  the  income  of  that  year  thus  willfully  omitted 
included  interest  on  loans  inade  to  retire  preferred  stocks;  interest 
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on  bonds  issued  in  part  payment  for  Pere  Marquette  stock ;  overcharge 
claims,  etc.,  settled  in  1905  and  properly  chargeable  against  revenues 
for  that  year;  certain  items  of  operating  expenses;  lease  rentals; 
trackage  rentals;  fees  to  fiscal  agents;  special  legal  fees,  etc  Such 
it-ems  for  the  year  under  review  aggregated  $848,861.95,  thus  show- 
ing that  the  road  fell  at  least  $1,095,881.15  short  of  earning  its  fixed 
charges.  An  aggregate  of  $111,810  was  charged  to  income  during  the 
year  as  representing  dividends  on  the  5  per  cent  preferred  stock, 
thereby  making  the  gross  deficit  to  be  carried  to  profit  and  loss, 
$1,207,141.15.  The  operating  expenses,  to  the  omission  of  which 
reference  has  been  made,  constituted  certain  elements  of  cost  in 
additions  and  betterment  work.  These,  under  the  carrier^s  own 
accounting  rules,  should  have  been  charged  as  maintenance,  but  were 
included  in  investment  account.  Later  these  items  were  included  in 
the  total  cost  of  these  improvements,  as  certified  to  the  trustee,  and 
bonds  to  the  amount  of  $462,000  were  allowed  to  issue  against  that 
total  cost. 

But  what  the  Zimmerman-HoUins  management  accomplished  along 
that  line  was  little  compared  with  what  it  attempted. 

The  refunding  mortgage  of  the  C,  H.  &  D.,  dated  July  1,  1904, 
provided  for  the  reserve  of  $1,477,000  in  par  value  of  that  series  of 
bonds  for  capital  expenditures.  In  January,  1905,  the  Zimmerman- 
Hollins  management  directed  the  preparation  of  a  statement  calcu- 
lated to  satisfy  the  conditions  of  the  mortgage  restricting  the  issuance 
of  these  bonds  to  the  purpose  stated.  Vice  president  Harding's  re- 
port on  the  matter  to  president  Zimmerman  stated : 

I  have,  on  behalf  of  this  company,  purchased  and  contracted  to  purchase, 
acquire,  and  construct  the  property,  additions,  betterments,  and  Improvements 
of,  and  upon  the  lines  of  railroad  of  this  company,  and  fbr  rolling  stock  and 
equipment,  as  follows : 

The  statement  which  followed  contained  items  aggregating  ex- 
actly $1,477,000.  .  This  report,  however,  did  not  satisfy  the  trustee 
under  the  mortgage.  The  result  was  the  preparation  of  a  new  form 
of  certification  by  counsel  for  the  trustee,  and  this  was  of  such  a 
nature  that  a  new  statement  of  ^^betterments"  made  some  months 
lat^r  covered  expenditures  which  aggregated  only  $462,272.71,  against 
which  the  trustee  allowed  $462,000  of  bonds  to  issue,  as  stated  above. 

13.  Wind-up  of  affairs  of  (7.,  H.  <&  D.  common-stock  syndicate. — ^We 
have  earlier  shown  how  the  promoters  finally  succeeded  in  securing 
funds  to  make  the  payments  on  July  7, 1904,  needed  to  secure  control 
of  the  C,  H.  &  D.,  and  the  formal  action  of  their  reorganized  C,  H. 
&  D.  board.  As  stated  a  30  per  cent  call  on  the  syndicate  subscribers 
had  brought  in  $2,437,500 ;  advance  payments  of  $617,500  were  made 
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by  the  Commonwealth  Trust  Company  and  the  terminal  company 
on  their  subscriptions ;  $1,000,000  was  realized  from  the  sale  of  pre- 
ferred stock;  and  the  balance  had  been  borrowed  in  two  amounts, 
$2,500,000  and  $175,000,  a  total  of  $6,730,000.  At  the  same  time  the 
managers  borrowed  $100,000  for  syndicate  expenses  from  which 
they  immediately  voted  themselves  fees  of  $10,000  apiece.  In  accord 
with  the  terms  of  the  vendors'  agreement  of  May  28,  1904,  the  un- 
paid balance  on  the  stock,  $2,512,500,  wasj^overed  by  a  4  per  cent 
one-year  note.  On  October  10,  1904,  after  a  15  per  cent  call  had 
been  collected  from  the  subscribers,  not  from  Hollins  &  Company,  a 
payment  of  $927,535.48  was  made  to  the  vendors  on  the  principal  of 
that  note  plus  $26,520.83  of  interest  to  date. 

Also  in  the  fall  of  1904  the  syndicate  stock  was  deposited  with  the 
United  States  Mortgage  iSb  Trust  Company  as  "  depositary  "  under  a 
voting  trust  agreement  dated  October  19, 1904,  between  that  company ; 
a  "conmiittee"  composed  of  George  W.  Yoimg,  Eugene  Zimmer- 
man, Walter  G.  Oakman,  Rafael  R.  Govin,  George  H.  Norman, 
Frederick  H.  Prince,  and  Mark  T.  Cox;  and  the  "depositors''  of 
stock  under  the  agreement.  The  first  four  members  of  the  commit- 
tee had  been  appointed  by  the  syndicate  managers  and  the  last  three 
by  the  Pere  Marquette  stockholders  who  had  subscribed  to  the  agree- 
ment with  F.  H.  Prince  &  Company  under  which  the  Pere  Marquette 
stock  sold  to  the  C,  H.  &  D.  had  been  assembled.  One  of  the  pro- 
visions of  the  voting  trust  agreement  was  that  other  C,  H.  &  D. 
stockholders,  either  of  common  or  preferred  stock,  might  be  admitted 
to  participation  thereimder. 

To  meet  at  maturity  the  balance  due  on  the  $2,512,500  syndicate 
note,  before  described,  a  6  per  cent  call  loan  of  $1,584,964.52  was 
negotiated  from  the  Trust  Company  of  America  on  July  6,  1905. 
It  is  worth  noticing  that  at  this  time  both  Henry  F.  Shoemaker  and 
H.  B.  Hollins  were  directors  of  that  institution. 

The  total  received  by  the  trustee  for  the  vendors  was  $9,298,262.25, 
including  $78,068.14  of  interest  on  notes  and  $176.11  of  interest  on 
deposits,  which,  except  for  $30,000  disbursed  for  trustee  fees  and 
other  expenses,  was  paid  to  the  following : 

Henry  F.  Shoemaker $3, 549, 208. 82 

J.  P.  Morgan  &  Co 2, 547, 778. 79 

Bngene  Zimmennan , 1,737,475.93 

M.  D.  Woodford 978,576.23 

Speyer  &  CJo 232. 974. 48 

Ruflh  Taggart 215. 251. 52 

Bdlth  Grant 3. 503. 74 

Noah  H.  Swayne 3, 503. 74 

Total 9, 268,262. 25 
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The  distribution  was  made  in  three  payments.  Several  changes  in 
the  holdings  of  interest  occurred  between  the  first  and  second  pay- 
ments as  shown  below : 


At  flnt  paxmeDt. 


Comiiion* 


At    noQOd    tad 

third  payniMita. 


Comnioii* 


fecrad. 


Henrr  F.  ShDemakM* •. 

J.  P.iCorgan&Co 


EoMne! 

mTd.  Woodford. 


8 


Bpmr  Auo 

Kuan  TagSBTt — 

Edith  OrMit 

NoAh  H.  Swaynt. 


b,7«S 
90,286 

n,(no 

7,000 
1,866 
1,460 


6,400 
'i'466 


22,200 

20,286 

12,000 

7,000 

1,866 

1,460 

100 

100 


6,400 


000 


Total. 


66,000 


10,000 


66,000 


10,000 


Coming  now  to  the  accounts  of  the  syndicate,  it  appears  that  the 
$2,500,000  loan  matured  on  July  6,  1905,  and  was  renewed  by  the 
United  States  Mortgage  &  Trust  Company  on  a  6  per  cent  basis  with- 
out commission.  The  participants  in  this  renewal  are  shown  in 
Appendix  11.  The  $1,584,964.52  note  was  paid  the  Trust  Company 
of  America  on  September  26, 1905,  together  with  $21,661.18  of  inter- 
est thereon,  making  the  total  cost  to  the  syndicate  of  the  65,000  shares 
of  common  and  10,000  shares  of  preferred,  $9,225,000  of  principal 
and  $94,747.82  of  interest,  or  $9,819,747.82  in  all.  The  records  of  the 
United  States  Mortgage  &  Trust  Company  with  which  these  funds 
were  deposited  do  not  disclose  the  purposes  for  which  certain  other 
disbursements  were  made  by  the  syndicate,  and  it  has  not  been  pos- 
sible to  ascertain  the  facts  from  other  sources.  It  is  known  that  a 
loss  of  $100,000  was  suffered  in  the  sale  of  the  preferred  stock,  and 
the  record  also  shows  that  interest  and  commissions  on  loans  amounted 
to  over  $800,000.  With  fees  to  the  syndicate  managers,  counsel  fees, 
and  other  items,  the  expenses  of  the  syndicate  probably  ran  well 
toward  $600,000. 

In  considering  the  matter  of  syndicate  expenses  mention  should  be 

made  of  certain  items  paid  by  the  C,  H.  &  D.  to  the  United  States 

Mortgage  &  Trust  Company  in  October,  1904,  for  alleged  services 

described  as  follows: 

Depositary:    GindDnati,    Hamilton    &  Dayton    Go.,    preferred    stock, 
$1,000,000: 

Issne  and  transfer  trust  receipts $500 

Depositary :  Toledo  RaUway  &  Terminal  bonds,  $8,500»000: 

Issue  and  transfer  trust  receipts 1, 000 

Depositary:  Pere  Marquette  stock,  $11,000,000: 

Issue  and  transfer  refonding  bonds   and   collateral   trost   notes, 

C,  H.  &  D 2, 500 

Depositary:  Subscription  to  syndicate  for  purchase  of  stock  of  O.,  H. 
&D.: 
Issue  and  subscription  certificates.     ,,,,,,  ,  ,  ■■■ 1, 000 
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These  items  with  others  aggregated  $20,000,  and  concerning  them 
a  witness  representing  the  trust  company  said : 

Well,  I  should  say  that  some  of  those  services  were  for  the  syndicate. 

From  the  available  records  it  has  not  been  possible  to  determine 
the  nmnber  of  shares  the  beneficial  interest  in  which  was  actually 
owned  by  H.  B.  Hollins  &  Company,  but  in  winding  up  the  syndi- 
cate large  sums  were  paid  in  by  that  firm  to  liquidate  the  unpaid 
balance  of  principal  and  expenses  due  on  the  subscriptions  controlled 
by  them.  The  number  of  shares  represented  thereby,  however,  can 
not  be  fixed.  The  syndicate  accounts  with  the  United  States  Mort- 
gage &  Trust  Company  were  closed  on  November  1, 1905. 

Between  September  12  and  October  20, 1905,  J.  P.  Morgan  &  Com- 
pany, as  recited  in  detail  under  the  following  subject,  paid  $11,- 
218,000.37  to  the  Hollins  firm,  understood  to  represent  72,456  shares, 
of  which  56,000  were  bought  for  $160  per  share  and  the  balance 
at  $135  per  share,  though  this  leaves  some  $36,000  unaccounted  for. 
On  account  of  the  difficulties  mentioned,  and  also  because  of  the 
fact  that  Hollins  &  Company  shared  their  profits  with  certain  of 
the  syndicate  subscribers,  it  is  not  possible  from  this  record  to  com- 
pute that  firm's  profits  in  this  transaction,  even  approximately.  That 
they  were  substantial,  however,  is  evident.  It  is  equally  evident 
that  the  syndicate's  obligations  were  paid  and  its  profits  distrib- 
uted in  the  wind-up  from  the  funds  furnished  through  Morgan  & 
Company,  Hollins  &  Company  here,  as  always,  advancing  nothing. 

T.  PUBOHASX  (W  0.»  H.  *  D.  CONTBOL  BT  THE  KRIS,  AND  BBSCIBBION  THEREOF,  1906. 

The  acquisition  of  the  C,  H.  &  D.  by  the  Erie  was  not  a  new  subject 
in  the  minds  of  Erie  officials  and  directors.  It  had  been  seriously 
considered  at  different  times  for  several  years  prior  to  the  actual 
purchase.  The  value  of  the  C,  H.  &  D.  to  the  Erie  from  a  traffic 
standpoint  had  been  investigated  and  favorably  reported,  the  south- 
em  connections  through  Cincinnati  and  western  connections  through 
Indianapolis  being  looked  upon  as  of  particular  value.  The  section 
from  Liina  to  Toledo,  Ohio,  was  not  considered  as  of  major  impor- 
tance. In  these  researches,  which  apparently  ceased  early  in  1904, 
the  Pere  Marquette  was  not  considered  at  all. 

According  to  the  testimony  of  president  Underwood  of  the  Erie 
there  were  no  negotiations  carried  on  for  this  purchase  by  him  or 
bj  anycme  else  on  behalf  of  the  Erie  prior  to  an  interview  he  had 
with  J.  P.  Morgan  at  the  latter's  request  on  August  16, 1905,  at  which 
Morgan  said: 

When  I  was  more  actlTe  in  tbe  Brie  than  now,  and  during  Mr.  Coster's  time. 
It  was  always  thooi^t  that  some  time  the  O.,  H.  &  D.  would  become  the  property 
ot  tbe  Erie.    Now  I  have  to  say  to  you  if  that  Is  sttU  the  intention  of  the  Brie 


160  IKTEBSTATE  COMMERCE  COMMISSION  BEPOBTB. 

board,  and  It  is  desirable  on  the  part  of  the  Brie  oompany  to  acquire  the  O^  H. 
&  D.,  they  will  have  to  move  quickly  in  the  matter,  for  it  is  to  l)e  sold  soon  and 
there  are  other  purchasers  after  it. 

He  then  submitted  a  statement  showing  the  condition  of  the  C,  H. 
&  D.,  which  was  taken  under  advisement  by  president  Underwood 
and  his  official  staff,  not  the  directors,  and  they  decided  that  it  was 
desirable  to  acquire  the  property.  The  president  personally  notified 
Morgan  of  that  decision  and,  confirming  this  decision,  on  August  17 
addressed  a  letter  to  Morgan  in  which  he  stated  that  the  Erie  had 
been  furnished  plans  for  grade  reductions,  etc.,  on  its  own  line, 
which  upon  completion  would  enable  the  road  to  handle  more  traffic 
than  was  then  tributary  to  it.  He  pointed  out  that  it  was  the  duty 
of  the  management  to  secure  additional  traffic  on  as  favorable  terms 
as  possible,  that  the  properties  proposed  to  be  acquired  would  largely 
increase  Erie  traffic,  and  that  those  properties  were  "  worth  more  to 
the  Erie  than  to  any  other  interest  on  the  map,  and  while  the  price  is 
high  there  is  no  probability  that  it  will  ever  be  less."  He  predicted 
that  in  five  years'  time  the  increase  in  revenues  from  the  haul  of 
anthracite  coal  on  the  Erie  and  the  sales  thereof  in  the  territory 
traversed  by  these  lines  and  through  their  connections  across  Lake 
Michigan  to  the  northwest  would  in  itself  go  a  long  way  toward 
paying  the  interest  on  the  proposed  investment.  The  concluding 
paragraphs  of  this  letter  are  of  such  interest,  in  the  light  of  subse- 
quent developments,  as  to  warrant  reproduction  here: 

It  seems  to  me  that  the  matter  will  go  by  default  if  you  do  not  take  a 
strong  hand,  and  I  earnestly  hope  that  you  can  see  your  way  clear  to  make  the 
purchase.  If  it  be  impossible  at  this  moment  to  vest  its  ownership  in  the 
Erie,  I  trust  that  can  be  accomplished  later. 

In  conclusion:  I  have  seen  no  favorable  geographical  or  traffic  movements 
made  toward  the  Erie  by  its  competitors.  The  things  that  have  been  done  In 
the  interest  of  the  Erie  have  been  done  by  J.  P.  Morgan  &  Oompany,  and  It  Is 
to  them  that  I  feel  we  must  look  for  such  assistance  as  we  are  to  have.  I 
have  written  earnestly  because  I  have  a  deep  conviction  that  the  proposed  move 
is  the  move  to  make ;  the  error  is  that  it  was  not  done  before. 

Up  to  this  time,  in  fact  up  to  October  20,  1905,  the  C,  EL  &  D. 
annual  report  for  the  preceding  fiscal  year,  ended  June  30,  had  not 
been  published.  There  was  available,  of  course,  the  report  of  the 
Erie^s  traffic  officials  above  referred  to,  which  covered  earlier  years, 
including  that  ended  June  30, 1903.  This  report  was  made  by  H.  B. 
Chamberlain,  third  vice  president  and  general  traffic  manager,  and  is 
dated  May  23,  1904.  It  contains  a  general  description  of  the  prop- 
erty and  traffic  of  the  C,  H.  &  D.  and  constituent  lines,  and  a  state- 
ment of  its  capitalization,  earnings,  etc  It  is  to  be  noted,  however, 
that  ofUy  the  C,  H.  &  D.  was  covered,  and  that  the  latest  operating 
figures  were  for  the  year  ending  June  80,  1903.    At  this  time,  in 
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1^05,  it  Was  not  the  C,  H.  &  D.  alone  that  the  Erie  undertook  to 
purchase,  but  the  C,  H.  &  D.,  the  Pere  Marquette,  the  Chicago,  Cin- 
cinnati &  Louisville,  and  the  terminal  company,  together  with  all  ac- 
companying obligations  incurred  by  the  new  management  as  herein- 
before described.  As  to  the  Erie's  investigation  of  the  condition  of 
affairs  in  1905,  president  Underwood  testified  as  follows : 

Q.  Was  there  no  attempt  made  prior  to  the  Erie  taking  npon  itself  the  obliga- 
tUm  to  issue  about  $12,000,000  of  securities  to  secure  control  of  this  road,  to 
ssctttain  its  actual  financial  and  physical  condition,  except  the  perusal  of  a 
itatement  such  as  you  have  described? 

A.  That,  I  think,  was  all  the  research  we  would  make.  That  would  ordinarily 
be  suffldent,  if  we  had  confidence  in  the  man  who  presented  the  statement,  and 
I  certainly  had  the  fnUest  confidence  in  Mr.  Morgan's  statement.  I  would  have 
taken  his  word  for  it  without  a  figure. 

In  answer  to  a  question  as  to  whether  a  statement  of  the  C,  H.  & 
D.'s  financial  condition  had  been  furnished  J.  P.  Morgan  &  Com- 
pany, the  voluntary  witness  for  that  firm  produced  the  statement 
contained  herein  as  Appendix  15.  He  testified  that  he  had  found  it 
among  the  firm's  files  on  this  subject,  and  that  one  of  the  partners 
told  him  it  had  been  furnished  the  firm  by  H.  B.  HolUns  &  Company 
at  the  time  of  the  purchase,  and  had  been  accepted  as  reflecting  the 
true  condition  of  the  properties  without  any  investigation  whatever 
by  either  the  Erie  or  the  Morgan  firm  as  to  its  accuracy  or  as  to  the 
true  conditicms  then  obtaining.  The  reliance  placed  on  this  docu- 
ment warrants  a  fuller  consideration  of  it  than  would  otherwise  be 
accorded.  It  is  undated  and  carries  no  indication  of  the  period 
oovered  by  the  operating  figures  therein  contained  or  of  the  office 
or  party  responsible  for  its  preparation.  The  figures  of  operation 
cover  the  C,  H.  &  D.  and  Pere  Marquette  only ;  the  gross  earnings 
are  estimated;  and  the  expenses  are  computed  on  a  basis,  also  esti- 
mated, of  65  per  cent  of  the  estimated  earnings  of  the  C,  H.  &  D., 
and  70  per  cent  of  the  Pere  M^irquette.  According  to  these  figures 
the  net  remaining  after  the  payment  of  fixed  charges  would  have 
been  $692,663,  which,  if  contingent  interest  charges  of  $499,620  were 
allowed  for,  would  be  reduced  to  the  narrow  margin  of  only  $193,043 
as  the  net  from  8,400  miles  of  line.  The  statement  contained  no  in- 
formation to  show  whether  the  results  of  operation  on  the  Chicago, 
Cincinnati  &  Louisville  and  the  terminal  company  would  make  the  so- 
called  ^  contingent "  interest  charges  actual  or  not. 

Further,  in  connection  with  this  financial  statement  on  which  such 
great  reliance  was  placed,  we  must  refer  to  an  exchange  of  corre- 
QKmdence  which  occurred  between  August  15  and  24,  1905,  concern- 
ing a  certain  statement  then  being  prepared  at  the  direction  of  the 
HoUins  firm  by  president  Zimmerman,  and  one  copy  of  which  eventu- 
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aUy  went  to  that  firm  and  another  to  George  W.  Young.  This  state- 
ment is  described  in  the  corresp<mdenoe  as  one  diowing  ^  capitaliza- 
tion, fixed  charges,  estimated  earnings,  e^j  of  the  C,  H.  &  D.  and 
P.  M.,"  the  figures  for  the  Chicago,  Cincinnati  &  Louisville  to  be 
omitted,  and  this  description  fits  well  the  document  placed  in  this 
record  on  behalf  of  J.  P.  Morgan  A  CompBJij.  It  was  prepared  in 
and  forwarded  from  Cincinnati  by  N.  B.  Hersloff,  an  employee 
of  HoUins  &  Company,  but  evidently  did  not  diow  as  favorable  re- 
sults as  were  desired,  for  on  August  24  the  firm  wired  2iiinmerman  as 
follows : 

Better  not  have  Young  show  statement  yon  sent  him;  estimate  fmlnss  too 
poor ;  telegraph  him  in  two  separate  telegrams,  one  not  use  statement  sent  him 
as  you  have  another  corrected  one,  and  another  triegram  saying  have  not 
mailed  statement  because  will  bring  on  figures  with  me  early  next  week. 

President  Underwood's  remaite  before  the  Erie  board  when  he 
urged  the  purchase  indicate  that  he  had  further  knowledge  of  the 
situation  than  this  statement  revealed.  As  already  said  the  latter 
diowed  a  surplus  from  the  operations  of  the  properties,  whereas 
president  Underwood  then  spoke  of  the  C,  EL  &  D.  system  as  only 
earning  its  fixed  charges.  This  is  indicated  by  the  following  excerpt 
from  the  minutes  of  the  Erie  board  meeting: 

He  (Mr.  Underwood)  recognized  that  the  Cincinnati,  HamUton  &  Dayton  sys- 
tem now  is  paying  only  its  fixed  charges,  so  that  for  the  time  being  the  pordiase 
woold  inyolve  an  apparent  annual  loss  of  $500,000,  but  this  loss  wonld  in  the 
future  disappear,  and  in  the  meantinie  the  collateral  adTantages  derived  from 
the  purchase  would  more  than  compensate  for  any  proportion  of  the  af<»«said 
loss. 

Besides  this  the  record  shows  that  the  Erie  management  was  aware 
as  early  as  the  late  summer  of  1904  that  the  C.,H.ftD.had  formed  an 
entangling  alliance,  so  far  as  the  Erie  was  concerned,  with  the  Pere 
Marquette,  making  the  purchase  undesirable.  This  dovetails  into  the 
testimony  of  Greorge  M.  Gumming  in  the  Bradford  Casej  tuprOj  to  the 
effect  that  in  the  autumn  of  1904  negotiations  were  pending  between 
Hollins  &  Company  and  J.  P.  Morgan  A  Company  respecting  a  sale 
of  the  C,  H.  A  D.,  and  that  he  himself  called  on  Charles  Steele  and 
Norman  B.  Beam,  Erie  directors,  once  or  twice  to  give  them  informa- 
tion about  that  road  and  the  Pere  Marquette  with  a  view  to  inducing 
the  Morgan  firm  to  buy  the  C,  H.  ft  D.  stock.  Charles  Steele^  in 
addition  to  being  an  Erie  director,  was  a  partner  of  J.  P.  Morgan  & 
Company. 

It  must  be  remembered  also  that  in  1901  J.  P.  Morgan  A  Company 
acquired  23,589  shares  of  C,  H.  A  D.  ccHumon  and  while  20,286 
shares  were  sold  to  the  syndicate  in  May,  1904,  the  last  payment 
therefor  was  not  made  until  July,  1905,  and  in  addition  the  Morgan 
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firm  held  at  least  1,603  shares  at  the  time  of  the  Erie  purchase. 
During  this  period  the  firm  had  taken  no  part  in  the  management 
of  the  property  but  with  an  investment  of  this  magnitude  it  seems 
unlikely  that  it  had  lost  all  interest  in  and  was  ignorant  of  the 
financial  conditions  of  the  two  properties.  Furthermore  it  was 
directly  in  its  line  of  business  to  know  that  the  C,  H.  &  D.  had  alone 
put  out  new  funded  obligations  during  the  preceding  year  amounting 
to  $26470,000  in  par  thereby  adding  $1,186,400  annually  to  the  fixed 
charges  of  that  road,  without  considering  at  all  the  additional  bur- 
dens on  account  of  rental  for  the  Pere  Marquette  and  the  joint  lia- 
bilities of  the  two  roads  on  account  of  the  Chicago,  Cincinnati  & 
Tionisyille  and  the  terminal  company.  It  is  also  altogether  unlikely 
ihat  the  Erie  was  ignorant  of  these  increases  in  the  capitalization  of 
the  C,  H.  ft  D.  and  of  the  consequent  inability  of  that  road  to  earn  its 
fixed  charges.  In  fact  practically  all  the  salient  facts  as  to  obliga- 
ticms  issued  and  assumed  had  been  published  in  financial  papers 
some  time  before. 

But  it  is  unnecessary  to  gather  up  the  straws  which  indicate  that 
Morgan  &  Company  and  the  Erie  management  knew  what  was  com- 
nnmly  known  in  the  world  of  railroad  finance.  The  record  shows 
clearly  that  a  director  of  the  Erie  had  been  informed  in  detail  of 
the  critical  financial  condition  of  the  C,  H.  &  D.-Pere  Marquette 
system  some  weeks  before  president  Underwood's  interview  with 
J.  P.  Morgan,  and  further  that  this  director  communicated  this 
information  immediately  to  a  member  of  the  Morgan  firm.  To 
appreciate  the  force  of  these  circumstances  it  is  necessary  to  relate 
certain  happenings  leading  up  to  them. 

Newman  Erb,  formerly  a  lawyer  and  for  many  years  a  well-known 
figure  in  railroad  finance  in  New  York  City  and  a  practical  railroad  op- 
erating man,  was  a  member  of  the  Pere  Marquette  syndicate  and  very 
active  in  the  formation  of  the  C,  H.  &  D.  common-stock  syndicate. 
He  personally  secured  many  of  the  larger  subscriptions,  was  himself 
a  subscriber,  and  in  addition  was  one  of  the  guarantors  of  notes  of 
tiie  indicate  for  $275,000.  It  seems  to  have  been  the  understanding 
that  he  was  to  have  representation  on  the  reorganized  C,  H.  &  D. 
board  but  when  the  syndicate  assumed  control  on  July  7^  1904,  he 
found  that  he  had  been  ^^  frozen  out.''  This  he  attributed  to  the 
stand  he  had  taken  when  the  price  was  being  fixed  by  him  and  the 
ottier  promoters  for  the  Pere  Marquette  stock,  he  insisting  that  only 
$75  of  that  price  should  be  placed  on  the  C,  H.  &  D.  as  a  fixed 
interest-bearing  obligation. 

Soon  afterwards,  when  the  proposal  came  up  to  retire  the  preferred 
itock,  be  protested  vigorously  and  threatened  to  enjoin  such  action. 
These  protests  culminated  in  his  being  practically  bought  out  by 
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those  opposed  to  his  views,  and  he  went  abroad,  Teaming  in  the 
spring  of  1905.  He  found  on  his  return  that  the  system  had  become 
seriously  involved  financially,  whereupon  he  wrote  a  letter  dated 
July  8, 1905,  to  the  managers  of  the  C,  H.  &  D.  common-stock  syndi- 
cate, protesting  against  the  financial  manipulations  which  had  oc- 
curred and  demanding  that  a  call  on  the  syndicate  subscribers  be 
made  to  pay  off  at  least  the  $275,000  of  notes  on  which  he  was  one  of 
the  guarantors.  In  this  letter  he  outlined  the  increases  in  fixed 
charges  and  accompanied  it  by  a  statement  showing  the  obligations 
which  occasioned  such  increases.  No  action  being  taken,  he  sent  a 
second  letter  of  protest  to  the  syndicate  managers,  dated  July  24. 
The  outcome  of  this,  so  far  as  the  syndicate  was  concerned,  will  be 
discussed  later,  the  significant  point  now  to  be  considered  being  that 
Newman  Erb,  having  heard  of  the  contemplated  purchase  by  the 
Erie,  arranged,  by  a  letter  dated  July  25, 1905,  for  an  interview  with 
H.  McK.  Twombly,  an  Erie  director  and  one  who,  as  will  be  shown 
later,  favored  the  purchase  and  ^'  from  his  personal  knowledge  of  the 
efforts  of  Messrs.  J.  P.  Morgan  &  Company  and  of  the  difficulties 
overcome  by  them  in  obtaining  the  property  "  considered  a  commis- 
sion of  3^  per  cent  to  that  firm  quite  reasonable  and  proper.  This 
interview  was  had  a  few  days  later  than  the  date  of  Uie  letter,  and 
from  it  Erb  learned  that  while  nothing  definite  had  yet  been  done  the 
Erie  had  been  considering  the  purchase  of  the  C,  H.  &  D.  system. 
He  explained  the  conditions  to  Twombly  and  gave  him  copies  of  his 
letters  of  protest  with  the  statement  of  increases  in  obligations. 
Twombly  asked  permission  to  show  the  papers  to  Charles  Steele,  a 
member  of  the  firm  of  J.  P.  Morgan  &  Company,  and  upon  receiving 
such  permission  he  immediately  arranged  by  telephone  for  an  inter- 
view for  that  purpose,  Erb  accompanying  him  to  the  door  of  the 
Morgan  office.  The  papers  were  ultimately  returned  to  Erb  without 
comment.  They  are  now  lodged  in  the  files  of  the  Pere  Marquette 
and  bear  the  notation  in  Erb's  handwriting  to  the  effect  that  they 
had  been  shown  to  Twombly  with  permission  to  show  Steele. 

In  the  face  of  all  these  circumstances  it  becomes  necessary  to  look 
beyond  the  Morgan-Erie  explanaticm  of  the  reason  for  the  purchase 
by  the  latter  of  the.C,  H.  &  D.  It  is  to  be  found,  in  our  opinion,  in 
what  was  hinted  at  by  a  representative  of  the  Morgan  firm  and 
bluntly  acknowledged  by  president  Underwood  in  testifying  with 
regard  to  the  effect  produced  by  the  rumor  that  the  C,  H.  &  D. 
was  in  danger  of  falling  into  other  hands.    Mr.  Underwood  said : 

It  had  aD  effect  od  me.  I  did  not  at  that  time  want  to  see  the  C.»  H.  &  D. 
get  into  the  hands  of  any  interest  that  would  divert  its  traflSc  from  the  Brie 
Railroad,  and  that  was  one  of  the  prime  factors  that  made  us  move  when 
we  did. 
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This  fear  that  the  C,  H.  &  D.  was  about  to  fall  into  hostile  hands 
was  occasioned  by  the  fonnation  of  a  new  syndicate  by  Newman  Erb 
and  others  to  take  over  those  properties.  It  will  be  remembered  that 
one  of  the  conditions  which  H.  B.  HoUins  &  Company  exacted  before 
they  would  undertake  the  retirement  of  the  C,  H.  &  D.  5  per  cent 
preferred  stock  was  that  the  subscribers  to  the  C.,  H.  &  D.  common- 
stock  syndicate  should,  among  other  things,  give  HoUins  &  Company 
an  option  till  December  15,  1904,  to  purchase  such  subscription  in- 
terests at  a  price  equivalent  to  net  cost  to  the  subscribers  plus  5  per 
cent  interest.  Hollins  after  such  purchase  to  assume  Hie  individual 
subscriber's  liability  under  the  syndicate  agreement  The  Hollins 
firm  thus  really  secured  control  of  the  C,  H.  &  D.  and  allied  proper- 
ties without  directly  investing  a  dollar.  This  surrender  of  control 
without  the  investment  of  any  capital  was  one  of  the  matters  to 
which  Erb  had  objected  most  vigorously  in  connection  with  his  oppo- 
sition to  the  retirement  of  the  preferred  stock.  These  options  were 
not  exercised,  but  Hollins  &  Company  otherwise  purchased  more  than 
a  majority  of  the  subscription  interests  and  became  liable  for  all 
installments  therecm  called  by  the  managers  under  the  original 
Efyndicate  agreement 

Erb's  acti<«  in  the  summer  of  1905,  following  his  discovery  of 
the  bankrupt  condition  of  these  properties,  has  just  been  recited.  In 
additicm  he  found  that  the  Hollins  firm  had  failed  to  retire  the 
$275,000  of  demand  notes  as  agreed,  this,  by  the  way,  being  the  only 
cash  expenditure  they  were  expected  to  make  when  they  were  granted 
controL  As  an  indorser  on  these  notes,  and  being  convinced  of 
Hollins  &  Company's  inability  to  carry  out  their  undertakings,  Erb, 
on  July  5,  1905,  demanded  of  the  United  States  Mortgage  &  Trust 
CcMnpany,  the  holder  of  said  notes,  that  it  call  the  same  immediately. 
To  obtahi  funds  to  pay  the  notes  the  managers  would  be  obliged  to 
issue  a  call  on  the  syndicate  subscribers,  forcing  Hollins  &  Company 
to  pay  such  call  on  the  subscriptions  ti^en  over  by  them  or  default 
In  airticipation  of  such  default  and  the  return  of  the  properties  in 
their  crippled  condition  to  the  old  subscribers,  Erb  undertook  the  for- 
mation of  a  new  syndicate  to  take  over  the  65,000  shares  of  C,  H. 
&  D.  c(»nmon«  Sufficient  subscriptions  were  obtained  to  make  up 
flie  ^wiA""^-  needed,  and,  while  no  formal  agreement  was  executed, 
flis  matter  was  considered  settled,  and  attorneys  set  to  work  to  pre- 
pare the  necessary  papers.  The  subscribers  as  named  in  the  docu- 
ments accumulated  by  Erb  on  the  subject  were:  Edwin  Hawley, 
D.  G.  Beid,  George  W.  Young,  Newman  Erb,  John  W.  Gates,  C.  D. 

Simpson, Elwood,  Harry  S.  Black, Hubbard,  T.  P.  Shonts, 

Paul  Morton,  E.  H.  Huntington, Bay, Lambert, Wat- 
son,   Warren, Eleybolte,  F.  H.  Prince,  W.  A.  Bradford,  jr., 

W.  L.  Bun,  and  J.  S.  Bache  &  Ca 
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On  July  20,  1905,  the  United  States  Mortgage  &  Trust  Company 
notified  the  syndicate  managers  that  payment  of  the  $275,000  of  notc^ 
was  desired  by  August  21.  Payment  was  not  made  on  that  date,  and 
Erb  and  the  other  indorsers  were  called  upon  to  make  good  their 
guaranties.  A  few  days  later,  August  24,  the  syndicate  managers 
issued  a  call  for  a  10  per  cent  installment  on  the  subscriptions,  pay- 
able by  September  25, 1905. 

Erb's  new  syndicate  was  completed  early  in  September  and  made 
an  offer,  for  the  C,  H.  &  D.  stock,  of  $125  per  share  plus  interest 
and  expenses,  equivalent  to  about  $140  per  share.  It  had  become 
generally  understood  that  the  Hollins  firm  would  be  unable  to  carry 
out  its  purchase  contracts,  and  the  managers'  call  for  10  per  cent 
on  the  subscriptions  had  precipitated  matters.  Negotiations  finally 
reached  a  point  where  a  decision  was  demanded  and  Hollins  &  Com- 
pany asked  for  one  more  day.  The  following  morning  they  an- 
nounced the  sale  to  J.  P.  Morgan  &  Company. 

What  had  happened  in  the  24  hours  meanwhile  was  that  J.  P. 
Morgan  and  H.  B.  Hollins  had  met  at  the  former's  New  York  resi- 
dence on  September  9, 1905,  and  closed  an  agreement  for  the  purcliase 
by  Morgan  of  HoUins's  C.,H.  AD. stock  holdings,  involving  an  ex- 
penditure of  some  $12,000,000.  Francis  Lynde  Stetson  was  present  as 
Morgan's  counsel  and  wrote  the  agreement  on  a  sheet  of  note  paper. 
Its  text  follows  and  its  significance  will  be  further  considered. 

9  Sept  1906. 
219  Mabison  Ayenux 

H.  B.  HoHiDs  &  Co.  will  sell  and  J.  P.  Morg^an  ft  Co.  will  purchase  56,000 
shares  of  C.  H.  &  D.  R.  R.  Ck).  Common  Stock  at  the  price  of  160%  with  interest 
at  the  rate  of  4i%  per  annum  from  December  Ttli,  1905,  untU  date  of  delivery, 
aU  dividends  to  be  credited  against  the  interest  and  to  J.  P.  Morgan  ft  Co. 

ThLs  delivery  may  be  made  by  H.  B.  Hollins  ft  Co.  at  any  time,  and  must  be 
made  by  them  upon  Octol)er  1st  1906,  or  at  such  time  thereafter  as  shaU  be 
specified  by  J.  P.  Morgan  ft  Co.  by  three  months*  notice  in  writing. 

If  80  requested  by  H.  B.  Hollins  ft  Co.,  J.  P.  Morgan  ft  Co.  wiU  lend  to  them 
upon  their  obligations  secured  by  C.  H.  ft  D.  stock  or  syndicate  sabscrlptionB  at 
185%  such  siuns  as  they  may  find  necessary  to  carry  such  stock  or  sabscrlptiona, 
to  an  aggregate  amount  not  exceeding  56,000  shares,  the  rate  of  interest  to 
be  4i%. 

This  contract  and  aU  obligations  of  J.  P.  Morgan  ft  Co.  may  be  terminated  by 
them  at  any  time  after  October  1,  1906x,  by  three  months'  notice  in  writing  by 
J.  P.  Morgan  ftCo.  ,«»*  .^ 

J.  P.  MOBGiJT  ft  Co. 

H.  B.  Hoixroa  ft  Co. 
X1906 

H.B.H. 
J.P.M. 

*In  addition  we  gave  H.  B.  H.  ft  Co.  order  to  buy  about  16,000  sh.  participation 
ctfs.  at  about  185.  ▼  n   m« 

^PencU  memoimodiiBi  at  bottom. 
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In  working  up  this  new  syndicate  it  seems  that  all  concerned  were 
informed  as  to  the  true  financial  condition  of  the  properties,  so  that 
it  would  appear  to  have  been  a  difficult  matter  to  induce  subscribers 
to  embark  in  the  new  venture.  Even  though  certain  of  the  obliga- 
tions were  recapitalized  so  as  to  reduce  the  fixed  charges  to  the  level 
of  the  earnings,  as  seems  to  have  been  proposed,  the  proposition 
would  still  seem  to  have  been  too  uncertain  to  attract  such  substantial 
subscriptions  as  were  needed.  It  may  well  be  that  the  following  sen- 
tence from  Erb's  letter  of  September  20, 1905,  addressed  to  one  of  the 
original  subscribing  interests  of  May  19,  1904,  suggests  one,  if  not 
the  underlying,  purpose  of  this  syndicate : 

Messrs.  Bdwin  Hawley  and  John  W.  Gates  were  unimportant  participants  in 
tills  syndicate  and  their  names  ^ere  made  use  of,  with  J.  Pierpont  Morgan  ft 
Company,  to  create  the  impression  that  the  property  would  go  Into  speculative 
hands,  and  they  have  since  stepped  forward  to  tal^e  the  property  from  Messrs. 
H.  B.  HolUns  &  Company,  thus  relieving  the  entire  situation  and  to  the  satls- 
fMtion  certainly  of  everybody  in  interest 

Whatever  motive  lay  beneath  the  new  syndicate  scheme,  there  is 
no  doubt  as  to  the  effect  it  had  on  the  Erie  management. 

To  continue  now  with  the  Morgan-Erie  purchase  it  is  significant 
that  more  than  a  month  before  any  action  whatever  was  taken  in  the 
matter  by  the  Erie  board  or  stockholders,  president  Underwood  and 
his  staff  had  decided  to  make  the  purchase,  had  announced  that  de- 
cision to  J.  P.  Morgan,  and  had  confirmed  it  by  letter,  as  before 
<4ated.  Furthermore,  11  days  before  the  first  action  by  the  board, 
Morgan  &  Company  had  entered  into  the  before-mentioned  con- 
tract with  H.  B.  Hollins  &  Company  to  purchase  the  stock  and  before 
that  first  meeting  of  the  board  had  made  two  payments  thereon  ag- 
gregating some  $386,000.  This  contract  of  September  9,  1905,  pro- 
vided for  the  purchase  from  the  Hollins  firm  by  Morgan  &  Company 
of  56,000  shares  of  C,  H.  &  D.  common  stock  at  160  with  interest  at 
^  per  cent  per  annum  from  December  7,  1905,  to  date  of  delivery. 
It  will  be  remembered  that  all  of  the  C,  H.  &  D.  common  stock  rep- 
resented water  poured  into  the  capitalization  in  the  1895  consolida- 
iiim.  Provisions  were  made  for  loans  from  Morgan  &  Company  to 
fhe  Hollins  firm  secured  by  the  C,  H.  &  D.  stock  at  135,  and  the 
contract  was  terminable  by  the  buyer  at  any  time  after  October  1, 
1906,  upon  three  months'  written  notice.  A  penciled  notation  thereon 
iBdicates  that  orders  were  also  given  the  seller  to  acquire  in  ad- 
£tion  about  16,000  shares  represented  by  participation  certificates 
it  about  185.  As  indicated  later,  the  Morgan  firm  acquired  over 
lifiOO  shares,  although  a  much  smaller  number  of  shares  would  have 
aeeored  control.  The  reason  for  acquiring  such  a  large  majority  is 
Qot  stated  of  record,  but  it  is  pertinent  to  note  that  in  May,  1904,  the 
Morgans  had  disposed  of  20,286  out  of  28,589  shares  then  owned  by 
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them,  leaving  3,303  shares  in  their  hands.  In  the  final  trading  the 
record  shows  that  they  sold  1,603  shares  to  the  Erie  at  135.  Who  else 
outside  of  the  common-stock  syndicate  was  also  favored  by  being  in- 
cluded in  the  sale  to  the  Erie  does  not  appear  of  record. 

Finally,  on  September  20, 1905,  a  special  meeting  of  the  Erie  board 
was  called,  at  which  there  were  present  president  Underwood  and  the 
following  directors:  Geo.  F.  Baker,  J.  J.  Goodwin,  Wm.  C.  Lane, 
J.  G.  McCuUough,  D.  O.  Mills,  H.  McK.  Twombly,  A.  E.  Orr,  Nor- 
man B.  Eeam,  L.  L.  Stanton,  Francis  Lynde  Stetson,  and  Charles 
Steele.  It  must  be  remembered  that  the  trade  had  already  been  made. 
This  meeting,  to  use  president  Underwood's  own  language,  was  to 
^^  legitimatize  "  the  transaction  by  the  formal  vote  of  the  company's 
governing  power.  Necessarily,  in  view  of  the  fact  that  the  stamp  of 
finality  had  already  been  put  on  the  purchase,  this  meeting  was  purely 
perfunctory,  and  it  is  therefore  of  considerable  interest  to  note  to  what 
lengths  the  several  directors  went  in  an  effort  to  make  of  record 
plausible  reasons  in  support  of  their  votes  to  purchase  the  C,  H.  &  D. 
We  give  here  the  substance  of  the  minutes  of  that  meeting. 

Director  Steele,  a  member  of  the  Morgan  firm,  made  an  extended  statement 
concerning  the  C,  H.  &  D.  system,  including  the  Pere  Marquette,  and  concerning 
also  negotiations  had  with  and  through  his  firm  to  obtain  control  of  that  system 
for  the  Brie.  These  negotiations  had  been  undertaken  at  the  instance  and 
request  of  the  president  and  various  directors  of  the  £3rie  and  as  a  result  his 
firm  had  undertaken  to  acquire  fr<Hn  H.  B.  Hollins  &  Company  some  74,000 
shares  at  approximately  $160  per  share.  He  also  stated  that  his  firm  was 
wlUing  to  turn  over  the  1,603  shares  owned  by  it  at  $135  per  share  and  to 
accept  as  commission  in  the  transaction  3i  per  cent  of  the  cost  of  the  stock  pur- 
chased from  HoUins  &  Ck)mpany  or  such  lesser  amount  as  the  board  should  deem 
proper,  "  it  being  the  wish  of  Messrs.  J.  P.  Morgan  &  Oompany  that  the  trans- 
action should  be  disposed  of  by  the  board  to  its  own  satisfaction."  Mr.  Steele 
then  withdrew  frotn  the  meeting  and  took  no  f«rther  part  in  the  proceedings. 

Thereupon  president  Underwood  made  an  extended  statement  to  the  board 
earnestly  recommending  the  acquisition  of  this  system  as  of  very  important 
value  to  the  Erie  and  as  necessary  to  its  development.  He  stated  that  he 
recognized  that  the  C,  H.  &  D.  system  was  then  paying  only  its  fixed  charges, 
so  that  for  the  time  being  the  purchase  would  involve  an  apparent  annual  loss 
of  $500,000,  but  expressed  the  belief  that  this  loss  would  disappear  in  the 
future,  and  that  meanwhUe  "the  collateral  advantages  derived  from  the  pur- 
chase would  more  than  compensate  for  any  proportion  of  the  aforesaid  loss." 

The  recommendation  was  then  discussed.  Governor  McCuUough  supported 
the  president's  statement  "  especially  in  the  light  of  his  experience  in  the  early 
eighties  when  the  Erie  had  very  close  relations  with  the  Cincinnati,  Hamilton 
ft  Dayton  RaUroad  Company."  Director  Ream  recommended  the  purchase 
seemingly  on  the  ground  that  "  if  the  Brie  Railroad  did  not  extend  its  system 
it  might  be  considered  that  the  company  would  soon  have  reached  the  limit  of 
its  growth."  Mr.  Twombly  favored  the  purchase,  and  from  his  personal  knowl- 
edge of  the  eflTorts  of  J.  P.  Morgan  &  Company  and  of  the  difllcultles  overcome 
by  them  in  obtaining  the  property,  thought  that  the  compensation  suggested  by 
Mr.  Steele  was  quite  reasonable  and  proper, 
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It  was  then  unanimonaly  voted  to  authorize  the  president  to  contract  with 
J.  P.  Morgan  &  Company  to  purchase  approximately  74,000  shares  of  C.»  H.  & 
D.  coom]09  stock  at  the  cost  thereof  to  that  firm  (not  exceeding  $160  per  share) 
plus  a  commission  of  3i  per  cent  of  such  cost,  except  that  $135  per  share 
without  commission  was  to  be  paid  for  1,603  shares  long  since  acquired  by 
Bforgan  &  Company.  To  provide  funds  for  this  purchase  it  was  voted  to  issue 
112,000,000  of  the  Erie  Railroad  Company's  4  per  cent  convertible  gold  bonds 
secured  by  its  general  mortgage  dated  April  1,  1903,  convertible  at  par  into 
common  stock,  at  the  rate  of  $60  per  share  any  time  after  2  and  before  12 
years  from  October  1,  1905.-  The  Erie  stockholders  were  to  be  granted  the 
privilege  ratably  to  subscribe  for  said  bonds  at  par  and  accrued  interest,  pay- 
able in  cash.  The  company's  officers  were  authorized  to  enter  into  a  contract 
with  X  P.  Morgan  &  Company,  as  managers  of  an  underwriting  syndicate, 
whereby  the  syndicate  should  be  bound  to  take  any  and  all  of  said  bonds  not 
ttken  by  the  stockholders  and  on  account  of  such  undertaking  should  be 
entitled  to  a  commission  of  2}  per  cent  on  the  entire  issue  of  $12,000,000. 

The  stockholders  ratified  these  acts  on  October  10,  in  v«rhich  meet- 
ing Messrs.  Steele  and  Beam  declined  to  act  as  proxies,  ^^  because  of 
their  being  interested  in  the  transaction."  It  veill  be  recalled  that  Mr. 
Beam  urged  and  voted  for  the  purchase  in  the  directors'  meeting  on 
September  20, 1905. 

The  formal  contract  made  by  the  Erie  with  J.  P.  Morgan  &  Com- 
pany was  dated  September  27, 1905,  wd  embodied  the  terms  voted  by 
fte  board.  Morgan  &  Company's  obligations  to  purchase  C,  H.  &  D. 
stock  thereunder  are  stated  to  be  '^  in  behalf  of  the  Erie  Company." 
The  purchase  was  actually  consummated  on  October  20,  on  which 
date  the  Erie  issued  its  6  per  cent  notes  due  November  29,  1905,  for 
an  aggregate  amount  of  $11,835,786.24,  includmg  $392,630.48  of  com- 
nuasion  to  Morgan  &  Company,  for  74,059  shares.  These  shares  were 
dqK)ated  as  collateral  for  the  notes,  which  were  drawn  to  the  order 
of  the  following: 

$8,000,000.00  First  National  Bank,  New  York. 
2,000,000.00  National  Bank  of  CJommerce,  New  York. 
1/NX>,000.00  United  States  Trust  Ck>.,  New  York. 
5385,780.24  J.  P.  Morgan  k  Go.,  New  York. 

On  October  20,  also,  nominees  of  the  Erie  were  elected  directors  and 
general  officers  of  the  C,  H.  &  D. 

It  seems  advisable  to  show  at  this  point  what  the  carriers  in  the 
system  had  actually  accomplished  during  the  fiscal  year  ending  June 
M,  1905,  toward  earning  their  fixed  charges.  As  stated  at  page  156 
hoein,  the  C,  H.  &  D.  had  a  minimum  deficit  for  the  year  of 
$1,095,881.15,  making  no  allowance  for  the  fact  that  because  certain 
of  file  company's  obligations  were  issued  during  the  year,  less  than  a 
foil  year's  interest  had  accrued  thereon.  The  results  in  1905  on  the 
oflier  roads  of  the  system  were  as  follows :  The  Pere  Marquette  fell 
fB8^1S0.48  short  of  earning  its  fixed  charges ;  the  Chicago,  Cincinnati 
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&  Louisville  did  not  even  earn  enough  to  pay  operating  expenses, 
and,  after  allowing  also  for  taxes  and  interest,  had  a  deficit  of 
$450,509.80  for  the  year;  and  on  the  terminal  company,  earnings  were 
not  sufficient  to  pay  operating  expenses,  and,  with  fixed  charges 
added,  the  deficit  for  the  year  amounted  to  $228,799.05. 

The  Erie,  therefore,  in  buying  the  C,  H.  &  D.  was  not  buying  a 
system  which  was  "then  paying  only  its  fixed  charges,"  as  presi- 
dent Underwood  had  stated  to  his  board,  but  a  system  which  had 
fallen  short  of  doing  so  in  the  year  ended  June  30,  1905,  by  over  a 
million  and  three-quarters  of  dollars,  and  which  in  the  full  year  fol- 
lowing would  have  to  provide  for  even  greater  fixed  charges.  It 
must  also  be  remembered  that  this  enormous  deficit  was  not  the  only 
obligation  which  the  Erie  was  undertaking;  it  had  also  to  meet 
annual  interest  charges  of  nearly  a  half  million  of  dollars  on  its 
own  securities  issued  to  raise  funds  for  that  purpose. 

Not  long  after  the  purchase  was  consummated  the  Erie  came 
to  realize  the  enormity  of  the  burden  which  had  been  assmned.  A 
trip  over  the  properties  proved  highly  educational  and  before  it  was 
fairly  started  president  Underwood  learned  so  much  of  the  condition 
of  affairs  that  he  abandoned  the  train  and  hastened  back  to  New 
York.  On  June  30,  1905,  the  C,  H.  &  D.  proper  had  outstanding 
short  term  and  demand  obligations  in  the  form  of  loans  and  bills 
payable  aggregating  over  $2,300,000.  In  addition  there  was 
$1,009,000  due  on  audited  accounts  which  were  unpaid  because  of 
lack  of  fimds,  not  to  mention  sundry  bills  held  up  and  not  even 
vouchered  for  the  same  reason.  It  was  quickly  seen  that  the  C,  EL 
&  D.  would  be  wholly  unable  to  perform  its  obligations  under  its 
lease  of  the  Pere  Marquette ;  that  neither  the  Chicago,  Cincinnati  & 
Lfouisville  nor  the  terminal  company  was  earning  operating  expenses 
and  consequently  their  interest  charges  and  more  would  have  to  be 
met;  that  $15,000,000  of  C,  H.  &  D.  notes  would  mature  in  about 
three  years;  and  that  heavy  interest  charges  would  fall  due  in  Jan- 
uary with  no  funds  to  pay  them. 

To  put  it  in  the  language  of  the  Morgan  witness  before  this  Com- 
mission, who  at  that  time,  the  fall  of  1905,  was  general  solicitor  for 
the  Pere  Marquette  and  C,  H.  &  D.,  the  situation  was  very  bad  and 
a  receiver  was  inevitable.  On  December  4,  1905,  both  companies 
were  placed  separately  in  the  hands  of  Judson  Harmon  as   receiver. 

Just  prior  to  this,  however,  on  November  28,  the  Erie's  notes  fall- 
ing due,  its  executive  committee  met  and  authorized  the  company's 
officers  to  execute  new  notes,  due  not  later  than  January  15,  1906. 
This  was  done,  the  accrued  interest  on  the  old  notes  being  added 
into  the   face  of  the  new.    Curiously  enough,  this  increase    of 
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$78,906.25  in  the  Erie's  obligations  was  not  entered  on  its  books. 
The  new  notes  were  taken  by  the  following: 

First  National  Bank,  New  York s $3,000,000.00 

National  Bank  of  Commerce,  New  York 2, 000, 000. 00 

J.  P.  Morgan  &  Co.,  New  York 6, 914, 681. 48 

At  this  same  meeting  of  November  28,  J.  P.  Morgan  himself  ap- 
peared and  offered  to  take  the  C,  H.  &  D.  stock  from  the  Erie  at  the 
price  paid  therefor  by  it,  because  he  understood  some  dissatisfac- 
tion was  felt  and  had  been  expressed  with  reference  to  the  purchase 
effected  by  his  firm  as  agents  of  the  Erie.  The  committee  unani- 
mously voted  to  recommend  to  the  board  the  acceptance  of  the  offer, 
and  the  board  did  so  accept  on  the  following  day.  The  board  at  the 
same  time  voted  to  deliver  to  J.  P.  Morgan  a  copy,  "suitably  en- 
graved, under  the  corporate  seal  and  signed  by  every  director,"  of 
the  resolution  of  thanks  passed  at  the  meeting  for — 

his  extraordinary  servlee  and  assistance  to  tlie  company ;  first,  in  liis  quick  and 
efficient  compUance  with  the  direct  personal  appeal  of  the  company  through  its 
president  to  obtain  for  it  a  large  majority  of  the  common  stock  of  the  Cincinnati, 
Hamflton  ft  Dayt<m  Bail  way  Ck>mpany;  and,  finaUy,  after  the  development  of 
doubt  in  this  board  as  to  the  continuing  ability  of  the  Brie  Oompany  satisftic- 
tofHy  to  maintain  and  extend  that  system,  in  view  of  tlie  demands  of  its  own 
railroad,  in  his  magnificent,  unparaUeled,  and  absolutely  voluntary  ofter  himself 
to  assome  the  entire  purchase,  and  to  relieve  the  Erie  Ck>mpany  from  all  con- 
tracts and  cost  in  connection  therewith. 

There  is  a  good  deal  more  to  this  ^^  offer  "  than  appears  on  the  Erie 
minutes.  The  parallel  columns  below  show  the  attendance  of  Erie 
directors  at  the  meeting  of  September  20, 1905,  when  the  C,  H.  &  B. 
poidiase  throng^  J.  P.  Morgan  &  Company  was  formally  authorized 
and  tiie  meeting  of  November  29,  1905,  when  the  earlier  action  was 
rescinded.  At  each  meeting  the  action  of  the  board  was  imanimous 
with  reference  to  C,  H.  &  D.  matters. 


September  tO,  1905. 

F.  D.  Underwood. 
George  F.  Baker. 
J.  J.  Goodwin. 


Wn.  0.  Lane. 
J.  6.  McGoUoogh. 
IX  O.  HUla. 
A.  B.  Orr. 
Honnan  B.  Beam. 
L.  Lb  Stanton. 
FiHOids  Lynde  Stetson. 
(MtaSfB  Steele. 
H.  McK.  Twombly. 

MLC  e. 


November  29,  1905. 

F.  D.  Underwood. 
George  F.  Baker. 
J.  J.  Goodwin. 
W.  P.  Hamilton. 
E.  H.  Harriman. 
Wm.  O.  Lane. 
J.  Q.  McCnllongh. 
D.  O.  Mills. 
A.  B.  Orr. 
Norman  B.  Ream. 
L.  Jji  Stanton* 
Francis  Lynde  Stetson. 


172  INTEB8TATB  OOMMEBCB  COMMISSION  BSP0BT8. 

The  directors  present  on  September  20  and  absent  on  November 
29  were  Charles  Steele  and  H.  McK.  Twombly.  The  former  as  a 
member  of  the  firm  of  J.  P.  Morgan  &  Company  had  made  the  propo- 
sition to  the  Erie  board  which  resulted  in  the  purchase  of  the  C,  H.  & 
D.  stock,  and  the  latter  had  been  the  first  of  the  directorate  to  recom- 
mend that  purchase.  Also,  it  was  Twombly  to  whom  Newman  Erb 
had  in  July,  1905,  given  full  information  concerning  C,  H.  &  D. 
affairs,  and  it  was  Steele,  as  an  Erie  director  and  a  member  of  the 
firm  of  Morgan  &  Company,  to  whom  Twombly  had  carried  that  in- 
formation. 

The  directors  present  on  November  29  who  had  not  been  present 
and  recorded  in  favor  of  the  proposed  purchase  of  the  C,  H.  &  D. 
on  September  20  were  W.  P.  Hamilton,  a  member  of  the  Morgan 
firm,  and  E.  H.  Harriman.  The  former  had  been  elected  on  October 
10, 1905,  to  succeed  Robert  Bacon,  who  had  resigned  from  the  board 
on  September  27,  1905.  Seemingly  the  only  new  influence  in  the 
board  on  November  29,  not  present  on  September  20,  was  E.  H. 
Harriman.  That  there  is  great  significance  in  this  fact  is  evident 
from  the  testimony  of  president  Underwood  to  the  effect  that  Harri- 
man was  one  of  his  principal  mentors  in  advising  him  to  go  to 
Morgan  in  an  effort  to  free  the  Erie  from  this  overwhelming  burden. 
President  Underwood  said : 

Several  days  before  the  resdndation  process  was  had,  I  talked  with  Mr. 
Harriman  in  his  office  in  the  Equitable  BuUding.  Now,  I  can  not  give  yon  any 
idea  where  he  had  been  in  the  interim,  but  I  very  distinctly  remember  my  con- 
versation with  him.  I  could  not  forget  it,  nor  yon  could  not  forget  it,  if  you 
had  heard  it,  about  what  was  necessary  to  be  done.  He  said  "  you  made  the 
trade  with  Mr.  Morgan  yourself.  No  one  was  present  You  had  better  go  and 
see  Mr.  Morgan,  and  you  had  better  not  depend  on  anyone  else  but  yourself. 
It  is  up  to  you.    You  had  better  go  and  better  go  now.*' 

President  Underwood's  reference  to  Harriman's  whereabouts  prior 
to  their  interview  arose  from  a  question  as  to  the  accuracy  of  a  re- 
port that  the  Erie's  purchase  of  the  C,  H.  &  D.  had  transpired  dur- 
ing Harriman's  absence  from  the  country.  This  record  does  not 
settle  this  point  definitely,  but  it  does  show  that  Harriman  did  not 
attend  any  meeting  of  the  board  or  executive  committee  during  the 
period  Jnly  26  to  November  1,  1905.  The  record  also  clearly  indi- 
cates Harriman's  emphatic  disapproval  of  the  purchase  upon  his 
return  in  November,  with  the  result  that  president  Underwood  ob- 
tained another  interview  with  Morgan,  as  to  whidi  he  testified  as 
follows: 

Then  I  went  down  and  had  an  audioice  with  Mr.  Morgan,  and  I  told  him 
mat  practically  tiie  CI,  H.  ft  D.  had  a  floating  debt  that  was  not  visible  and 
In  tlie  statement  he  showed  me.  He  said:  **  W^  we  wm  look  at  die  state- 
ment.** and  Hiert  was  some  attempt  mads  to  find  mat  statement,  hut  it  was 

ULOlO. 
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anfnccessfol ;  it  was  not  produced.  I  had  not  kept  it  because — well,  I  did  not 
^eep  it  I  said :  "  Mr.  Morgan,  the  statement  that  I  made  to  yon  of  the  effect 
of  the  acquisition  of  the  C,  H.  &  D.  on  the  Erie's  finances  is  null  and  void, 
because  the  statement  was  inaccurate.'*  He  loolced  at  me  and  said:  "Weil, 
sir,  if  the  statement  that  we  made  to  you  was  inaccurate,  and  for  any  reason 
7<m  think  that  the  Erie  Railroad  has  made  a  bad  trade,  your  duty  is  very 
simple — you  have  only  to  convene  your  board  of  directors  and  rescind  it,  and  I 
advise  you  to  do  it  at  once.*' 

I  bade  him  good  afternoon  and  walked  out  of  his  office,  and  as  I  came  out 
of  his  office  I  met  Mr.  Stetson,  and  I  told  him,  being  counsel,  '*  Mr.  Morgan 
has  just  authorized  the  rescinding  of  that  trade,  and  I  think  it  was  a  very 
nnosual  and  extraordinary  thing  for  him  to  do.  I  am  surprised  that  he  would 
do  it  And  I  wonder  if  it  would  be  bad  taste  for  me  to  tell  him  that**  He 
mid:  "He  might  like  to  hear  it."  So  I  went  back,  and  BIr.  Morgan  was  stand- 
ing  with  a  paper  in  his  hand,  and  I  said,  **  I  would  like  to  speak  to  you  for 
«  minute.**  He  made  no  answer.  I  said  again,  "  I  would  like  to  speak  to  you 
for  a  minute.**  I  said,  "  I  want  to  tell  you  I  think  you  have  done  a  very  big 
OiiDg;  the  biggest  thing  I  ever  came  in  contact  with.**  He  said  nothing.  I 
■aid,  "Did  you  hear  me?'*    He  said,  "I  did,  sir.**    And  I  walked  out 

The  freeing  of  the  Erie  from  its  purchase  was  formally  accom- 
plidied  through  an  agreement  dated  December  2,  1905,  with  J.  P. 
Morgan  whereby  the  Erie  agreed  to  sell  its  C,  H.  &  D.  stock  at  the 
price  paid  under  the  purchase  contract.  While  Morgan  assumed 
this  obligation  personally,  the  firm  paid  for  the  stock  and  treated 
it  as  a  firm  matter  without  formal  assignment  from  him.  On  Jan- 
uary 15, 1906,  the  Erie  received  notice  from  the  Morgan  firm  of  the 
cancellation  of  its  notes  and  the  purchase  of  the  stock  at  the  cost  of 
sudi  cancellation,  namely,  $12,008,023.22,  which  sum  included  $54,- 
165.08  of  interest  on  the  portion  of  notes  held  by  that  firm. 

In  conclusion  on  this  subject  there  may  well  be  quoted  from  the 
record  Harriman's  views  thereon,  as  stated  in  his  letter  of  thanks 
to  Morgan,  after  the  Erie  had  been  freed  from  its  purchase,  as 
follows:    ' 

It  was  too  great  an  undertaking  for  the  Brie,  and  would  have  resulted,  I 
fear,  in  disaster  to  it 

YI.   ICOBOAlf  OONTBOL  OF  0.,  B.  A  D.,  1005-1009. 

L  E forts  to  rehabilitate  the  O.j  H.  <&  D.  and  Pere  Marquette. — 
The  repurchase  by  Morgan  &  Company  from  the  Erie  of  the  C,  H. 
k  D.  stock  was  promptly  followed  by  action  designed  to  save  as  much 
of  the  wrecked  properties  as  possible.  This  was  along  four  lines, 
18  follows : 

first  Besdssioo  of  corporate  acts  and  contracts  designed  to  pay  additional 
ttieasonahle  commissions  to  Prince  and  to  transfer  from  the  C,  H.  ft  D.  to 
te -Detroit,  Toledo  ft  Ironton  valuable  dock  properties  in  Toledo,  rights  to 
tnekage  and  terminal  faciUties,  and  rights  and  properties  connected  with  the 
pntfect  to  bridge  the  Ohio  River  at  Ironton. 
105781*— 17— VOL  44 18 
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Second.  Appointment  of  receivers. 

Third.  Beecission  of  the  purchase  of  the  Chicago,  Cincinnati  &  Looisrille 
and  collateral  transactions. 

Fourth.  Cancellation  of  the  lease  of  the  Pere  Marquette  to  the  C,  H.  &  D^ 
with  a  consequent  adjustment  of  all  controversies  between  them. 

It  is  interesting  to  note  that  when  the  control  thus  returned  to 
Morgan  &  Company  very  few  changes  were  made  in  the  directorates 
of  the  C,  H.  &  D.  and  Pere  Marquette,  the  Erie  appointees  for  the 
most  part  remaining  in  office  through  the  period  of  attempted  re- 
habilitation to  the  sale  to  the  Baltimore  &  Ohio  in  1909.  The  im- 
portant change  in  each  board  was  that  Greorge  W.  Perkins,  member 
of  the  Morgan  firm,  became  a  director  of  both  roads  on  December 
4, 1905. 

The  four  salvage  plans  we  shall  now  consider  in  the  order  named. 

a.  Rescission  of  O.j  H.  <6  Z>.  contracts. — On  November  29,  1906, 
the  day  that  the  Erie  board  voted  to  accept  the  offer  of  Morgan  to 
take  back  the  C,  H.  &  D.,  the  executive  committee  of  the  latter  road 
met  at  New  York  City,  there  being  present  Underwood,  Baker,  and 
Beam,  all  Erie  directors.  By  unanimous  vote  a  resolution  was 
adopted  which  included  the  following  preamble: 

Whereas  facts  have  been  brought  to  the  knowledge  of  this  committee  from 
which  it  appears  that  certain  resolutions  have  been  adopted  or  purport  to  have 
been  adopted  and  certain  contracts  made  or  are  claimed  to  have  been  made  by 
certain  directors  and  officers  of  this  company  who  were  interested  in  and  with 
the  other  party  to  such  alleged  contracts  and  transactions  which  were  and  are 
prejudicial  to  the  interests  of  this  company,  and  were  and  are  in  the  interest  of 
such  other  party ;  and  in  order  that  the  transactions  in  question  may  be  fully 
investigated  and  steps  taken  to  protect  the  interest  of  this  company  and  its 
stockholders  and  to  do  what  is  right  in  the  inremises, 

and  which  provided  for  the  rescission  of  all  resolutions  passed  and  all 
action  theretofore  taken  by  the  board  or  the  executive  committee: 
(1)  Authorizing  an  agreement  granting  the  Detroit,  Toledo  &  Inm- 
ton  the  use  of  the  railroad  and  terminals  of  the  C,  H.  &  D.  system  at 
Toledo,  Detroit  and  other  places;  (2)  selling,  transferring  or  dispos- 
ing of  the  stock  or  property  of  the  Ashland  &  Ironton  Bridge  Com- 
pany or  of  the  Ohio  River  Construction  Company,  or  of  the  Toledo  & 
Ohio  River  Railway  Company,  or  of  the  C,  H.  &  D.  rights  in  said  com- 
panies except  the  transfer  of  the  stock  of  the  Ashland  &  Ironton 
Bridge  Company  to  the  Michigan  Securities  Company;  (8)  author- 
izing the  transfer  of  the  company's  interest  in  the  capital  stock  or 
property  of  the  Great  Central  Dock  Company ;  (4)  authorizing  the 
payment  of  a  claim  made  by  F.  H.  Prince  &  Company  for  alleged 
services  rendered ;  (5)  authorizing  the  making  of  an  agreement  with 
the  Detroit,  Toledo  &  Ironton  respecting  switching  of  cars  at 
tWellston  and  to  various  coal  mines  in  the  vicinity  of  Wellston« 
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The  first  three  of  these  subjects,  and  also  the  fifth,  refer  to  various 
acts  of  the  HoUins  management  looking  to  the  expansion  of  the  De- 
koit,  Toledo  &  Ironton  at  the  expense  of  the  C,  H.  &  D.  Definite 
facts  as  to  the  fifth  subject  are  not  of  record,  but  the  first  three  have 
been  already  covered  herein,  ante^  page  148.  The  fourth  matter 
also  has  been  detailed  at  length,  see  page  130,  herein.  As  to 
each  the  acts  of  the  Morgan  management  in  the  interest  of  the 
C,  EL  &  D.  are  there  related  in  full  and  need  not  be  here  repeated. 

b.  AppawUment  of  receivers^  December  4, 1906. — On  December  4, 
1905,  Morgan  &  C!ompany  through  an  employee,  Walter  B.  Horn, 
filed  a  bill  of  complaint  in  the  circuit  court  of  the  United  States 
for  the  southern  district  of  Ohio  against  the  C,  H.  &  D.,  which 
resulted  in  the  appointment  of  Judson  Harmon  as  receiver  on  that 
day.  At  the  same  time  he  was  also  appointed  receiver  of  the  Pere 
Marquette.  It  is  not  essential  at  this  point  to  give  in  detail  the 
ccmdition  of  those  properties  at  that  time  or  the  specific  matters  on 
which  the  appointments  were  based,  it  being  the  intention  now 
merely  to  record  the  action  to  show  one  of  the  important  steps  taken 
by  the  Morgan  firm  fh  its  attempt  to  rehabilitate  the  roads.  The  re- 
snlts  of  the  receiver's  operation  will  be  separately  stated  later. 

c.  Rescission  of  purchase  of  Chicago^  Cincirmati  <6  Louisville, — 
Another  of  the  entanglements  in  the  affairs  of  the  C,  H.  &  D.  and 
Pere  Marquette  which  was  encountered  by  the  Erie  immediately 
after  assuming  control  and  which  was  of  major  importance  in  the 
Morgan  program  of  rehabilitation  concerned  the  obligations  under- 
taken by  these  two  roads  incident  to  their  purchase  of  control  of  the 
Chicago,  Cincinnati  &  Louisville,  on  July  7,  1904.  Just  prior  to 
the  latter  date,  namely,  on  July  5,  $8,500,000  of  Pere  Marquette 
bonds  in  temporary  form  were  delivered  to  a  representative  of 
the  trustee  thereunder,  the  American  Loan  &  Trust  Company,  of 
Boston,  Mass.,  for  completion  by  indorsement  of  its  certification 
and  for  delivery  to  holders  of  Chicago,  Cincinnati  &  Louisville 
stock  who  were  depositing  the  same  in  exchange  for  such  bonds. 
This  arrangement  had  been  required  by  the  Chicago,  Cincinnati  & 
Louisville  interests  as  a  condition  precedent  to  their  pajnnent  of  the 
first  call  on  the  $625,000  subscription  to  the  C.,H.&D.  common-stock 
syndicate,  made  by  George  A.  Femald  &  Company,  on  behalf  of 
Wm.  A.  Bradford,  jr.,  the  principal  owner  of  the  Chicago,  Cincin- 
nati &  Louisville  stock.  According  to  the  plan,  these  bonds  were 
to  be  guaranteed  by  the  C,  H.  &  D.,  but  though  the  guaranty  had 
been  formally  authorized  it  was  never  actually  indorsed  on  the  bonds. 
Nor  w^e  the  bonds  ever  written  up  as  a  liability  on  the  books  of 
the  Pere  Marquette,  the  comptroller  of  that  company  never  having 
been  notified  of  the  execution  and  delivery  thereof. 
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Another  feature  of  the  plan  was  a  lease  to  the  C,  H.  &  D.  of  the 
Chicago,  Cincinnati  &  Louisville  mileage  in  Ohio  and  a  grant  of 
certain  running  rights  over  the  latter^s  tracks  in  Indiana*  While  the 
operations  were  conducted  by  the  C,  H.  &  D.  officials  there  seems  to 
have  been  no  prior  formal  execution  of  the  lease  agreement.  Cor- 
porate action  thereon  was  taken  as  late  as  July  10, 1905,  by  the  execu-' 
tive  committee,  September  6,  1905,  by  the  board,  and  October  10, 
1905,  by  the  stocldiolders.  Delay  also  occurred  in  the  substitution 
of  joint  C,  H.  &  D.-Pere  Marquette  bonds  for  the  original  issue  of 
Pere  Marquette  bonds.  This  delay  extended  over  the  option  period 
provided  in  the  original  indenture,  necessitating  a  supplemental 
agreement  which  was  approved  by  the  corporate  authorities  of  the 
C,  H.  &  D.  on  the  dates  just  given.  Here  again  it  should  be  noted 
that  the  action  by  the  C,  H.  &  D.  management  and  stockholders 
finally  approving  the  lease  and  the  joint  bond  issue  was  taken  pre- 
sumably in  anticipation  of  transfer  of  control  to  the  Erie.  Signifi- 
cant also  is  the  effect  of  the  news  of  the  Erie  purchase  upon  the 
market  for  these  bonds.  The  best  price  quoted  up  to  this  time  on  the 
bonds  was  80,  which  according  to  Bradford,  the^rincipal  beneficiary 
thereunder,  was  about  the  market  value  ^'  before  they  (meaning  evi- 
dently the  Hollins  crowd)  began  their  system  of  high  finance." 
Even  at  that  price  purchasers  evidently  were  not  found,  for  the 
record  shows  that  as  late  as  September  20,  1906,  the  firm  of 
Budolph  Kleybolte  &  Company  agreed  to  purchase  from  Bradfcnrd 
the  entire  issue  of  $3,500,000,  exchangeable  for  the  new  joint  bonds 
aft^r  proper  ratification  by  the  C,  H.  &  D.  stockholders  at  a  meet- 
ing to  be  held  on  October  10,  1905.  The  price  agreed  to  be  paid, 
95  and  interest,  was  one  which  would  be  truly  amazing  were  it  not  for 
the  information  that  Bradford  received  a  few  days  before  from 
Steele,  of  the  Morgan  firm,  that  the  C,  H.  &  D.  had  been  sold  to  the 
Erie. 

The  purchasers,  Kleybolte  &  Company,  had  accepted  and  paid 
cash  for  1,115  of  these  bonds  up  to  the  time  the  C,  H.  &  D.  was 
thrown  into  receivership,  and  further  deliveries  thereafter  were  im- 
possible. The  joint  bonds  were  in  process  of  execution  when  the 
completion  and  delivery  thereof  were  stopped  by  the  Erie  manage- 
ment on  November  6, 1905.  On  December  15,  Bradford  as  president 
of  the  Chicago,  Cincinnati  &  Louisville,  addressed  a  letter  to  the 
C.y  H.  &  D.  calling  upon  it  to  complete  and  deliver  the  joint  bonds 
according  to  the  contract  for  the  purchase  of  the  Chicago,  Cincinnati 
&  Louisville.  This  letter  was  brought  before  the  C,  H.  &  D.  board 
on  December  20,  1905,  whereupon  that  body  voted  to  rescind  and 
annul  any  and  all  action  or  obligation  theretofore  taken  by  it  in  the 
acquisition  of  an  interest  in  the  Chicago,  Cincinnati  &  Louisville; 
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to  cancel  all  bonds  or  contracts  executed  or  delivered  in  connection 
therewith;  and  to  direct  and  authorize  the  officers  of  the  company 
to  take  proper  action  ioY  the  protection  of  the  company's  interests 
in  the  premises.  On  the  same  day  similar  action  was  taken  by  the 
board  of  the  Pere  Marquette  rescinding  and  annulling  its  contracts 
and  obligations  with  respect  to  the  Chicago,  Cincinnati  &  Louisville. 
As  heretofore  stated,  one  of  the  terms  of  the  contract  under  which 
the  Chicago,  Cincinnati  &  Louisville  stock  was  sold  provided  that 
the  sellers  should  care  for  the  interest  on  the  Pere  Marquette  bonds 
received  by  them  for  their  stock  for  one  year  beginning  July  1, 1904. 
The  six  months'  interest  on  these  bonds  which  matured  January  1, 
1906,  was  defaulted  and  two  actions  at  law  were  brought  to  recover 
the  same,  one  by  Rudolph  Kleybolte  &  Company  on  January  24, 
1906,  to  recover  on  1,115  coupons  and  one  by  Wm.  A.  Bradford,  jr., 
on  February  1,  1906,  to  recover  on  2,385  coupons.  The  Pere  Mar- 
quette, having  first  obtained  an  order  restraining  the  assignment  of 
the  bonds,  etc,  filed  a  bill  in  the  circuit  court  of  the  United  States 
for  the  western  district  of  Michigan,  praying  that  itn  injunction 
issue  against  the  prosecution  of  the  two  suits,  and  also  for  rescis- 
sion of  the  contract  under  which  the  Chicago,  Cincinnati  &  Louis- 
ville stock  was  bought,  and  cancellation  of  the  bonds  issued  in 
payment.  In  rendering  his  decision  granting  the  preliminary  in- 
junction Judge  Lurton,  afterwards  Mr.  Justice  Lurton  of  the  Su- 
preme Court  of  the  United  States,  made  this  comment  on  the  bill : 

Indeed*  one  can  not  read  its  avermeDts  without  concluding,  if  tlie  facts 
diarged  are  true,  that  the  case  furnishes  an  example  of  the  most  pernicious 
methods  of  what  has  come  popularly  to  be  known  as  modern  "high  finance.'* 
Pere  Marquette  ft.  Co.  v.  Bradford  et  ah,  149  Fed.,  492,  at  493. 

The  testimony  taken  in  these  proceedings  is  now  a  part  of  the 
record  before  us.  The  litigation  was  settled  out  of  court,  the 
basis  of  settlement  being  the  cancellation  of  all  bonds;  the  annul- 
ment of  all  contracts  and  indentures  bearing  on  the  transactions; 
the  return  of  the  Chicago,  Cincinnati  &  Louisville  stock,  28,661 
shares  to  Bradford  and' 13,399  shares  to  Kleybolte  &  Company; 
the  payment  to  Bradford  of  $400,000  in  the  certificates  of  the 
receiver  of  the  Pere  Marquette ;  the  cancellation  of  advances  made 
to  the  ChiciCgo,  Cincinnati  &  Louisville  to  January  1,  1906,  amount- 
ing to  $423,009.84  by  the  Pere  Marquette,  and  to  $467,831.29  by  the 
C,  H.  &  D. ;  the  discontinuance  of  all  suits  involved ;  and  the  grant 
to  the  Chicago,  Cincinnati  &  Louisville  of  trackage  rights  over  cer- 
tain C,  H.  &  D.  terminal  tracks  at  Cincinnati. 

This  settlement,  however,  in  no  way  disposed  of  the  claims  which 
the  Pere  Marquette  had  against  the  C,  H.  &  D.,  or  vice  versa,  in 
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connection  with  any  of  the  transactions  InTolTed.  These  were  ulti- 
mately disposed  of  in  the  so-called  Harmon-Crapo  arbitration,  to  be 
next  discussed. 

d.  Rescission  of  Pere  Marquette  lease,  leading  to  Harmon-Crapo 
arbitration, — ^At  their  meeting  on  December  20, 1905,  the  C,  H.  &  D. 
directors  rescinded,  revoked,  and  annulled  every  resolution  and 
contract  adopted  or  entered  into,  authorizing  or  purporting  to 
authorize  the  lease  of  the  railroads  of  the  Pere  Marquette,  the  min- 
utes stating : 

CJounsel  having  adviied  that  such  resolutlonfl  and  contracts  are  in  contraven- 
tion of  the  laws  of  the  state  of  Ohio,  are  beyond  the  corporate  power  of  the 
company,  and  are  illegal. 

This  was  another  step  taken  by  the  Morgan  people  in  their  effort  to 
rehabilitate  the  properties,  and  one  which  required  some  time  for  its 
accomplishment  The  company's  officers  were  authorized  to  take 
proper  action  to  put  the  resolution  into  effect,  including  the  sur- 
render of  all  property  held  under  the  lease  and  all  capital  stock  of 
the  Pere  Marquette  received  in  pursuance  of  the  lease.  It  will  be 
remembered  that  the  C,  H.  &  D.  had,  through  the  lease  arrange- 
ment, acquired  the  ownership  of  14,878  shares  of  Pere  Marquette 
preferred  stock,  and  18,344|  ^ares  of  its  common  stock.  This  same 
resolution  of  December  20, 1905,  requested  receiver  Harmon  to  apply 
to  the  court  for  authority  to  take  proper  action  for  the  surrender  of 
the  rights  of  the  C,  H.  &  D.  in  such  Pere  Marquette  property  and 
stock. 

Subsequently,  on  August  21, 1907,  the  board  authorized  the  execu- 
tion of  an  arbitration  agreement  on  behalf  of  the  C,  H.  &  D.  between 
that  road,  the  Pere  Marquette,i^  and  a  committee  consisting  of  Na- 
thaniel Thayer,  William  W.  Crapo,  Mark  T.  Cox,  George  H.  Norman, 
and  Francis  R.  Hart,  which  then  controlled  certain  Pere  Marquette 
stock.  This  agreement  contemplated  an  arbitration  of  the  claims 
asserted  by  each  carrier  against  the  other  under  the  lease,  ^  and  for 
divers  other  causes  and  reasons.''  The  original  agreement  is  missing, 
but  the  draft  authorized  shows  quite  clearly  that  one  reason  for  the 
step  taken  was  to  assist  the  Pere  Marquette  out  of  its  receivership 
through  a  reorganization  then  imder  way,  which  contejnplated  the 
use  by  the  Pere  Marquette  of  its  treasury  stock,  which  had  been  ac- 
quired by  the  C,  H.  &  D.  under  the  lease,  as  a  bonus  to  induce  sub- 
scriptions for  Pere  Marquette  6  per  cent  debentures,  of  which 
$5,000,000  were  to  be  issued  under  the  Morgan  reorganization  plan. 

By  this  agreement  W.  W.  Crapo,  long  a  prominent  figure  in  the 
old  Flint  &  Pere  Marquette,  and  Judson  Harmon,  then  receiver 
of  both  the  C,  H.  &  D.  and  Pere  Marquette,  were  named  as  arbi- 
trators, to  whom  both  roads  agreed  to  submit  **  every  claim  of 
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6Tei7  kind  and  nature  which  they  may  now  have,  one  against  the 
other,  whether  arising  from  or  under  the  said  oontou^t  and  the  said 
lease  or  otherwise,"  for  arbitration  and  settlement,  and  both  roads 
tgreed  in  advance  to  accept  the  result  of  the  arbitration.  It  was 
made  mandatory  upon  the  arbitrators  that  they  should  adjudge  the 
contract  and  lease  terminated  and  canceled  from  and  after  a  date 
to  be  fixed  by  them.  This  agreement  also  required  the  C,  H.  ft  D. 
to  turn  over  to  the  Pere  Marquette  the  14,878  shares  of  the  bitter's 
preferred  and  the  18,344^  shares  of  its  common  stock,  then  held  in 
the  C,  H.  ft  D.  treasury.  Further,  the  C,  H.  ft  D.  agreed  that  all 
Pere  Marquette  stock  which  it,  the  C.,  H.  ft  D.,  had  the  right  to  vote 
should  be  voted  in  favor  of  the  proposed  reorganization.  This  entire 
agreement  for  arbitration  was  ratified  by  the  C,  H.  ft  D.  stockholders 
on  October  8, 1907. 

The  finding  and  award  of  the  arbitrators,  dated  April  80, 1908,  was 
presented  to  the  United  States  circuit  court  for  the  southern  district 
of  Ohio  on  that  day.  The  arbitrators  adjudged  that  under  the  fol- 
lowing conditions  the  Pere  Marquette  lease  to  the  0.,  H.  ft  D.  should 
be  terminated  and  canceled  as  of  December  4, 1905,  which  was  the  day 
both  lines  went  into  the  receiver's  hands:  (a)  The  Pere  Marquette 
was  to  receive  from  the  C,  H.  ft  D.  the  sum  of  $1,364,887  in  full 
settlement  of  all  claims,  each  road  against  the  other;  and  {T>)  the  title 
of  the  Pere  Marquette  to  its  portion  of  certain  equipment  included  in 
the  Kleybolte  equipment  trust  of  April  1, 1905,  was  to  be  secured  to 
it  through  the  carrying  out  of  stipulations  signed  by  counsel  for  both 
carriers  and  made  a  part  of  the  award.  The  Pere  Marquette  assumed 
the  portion  of  the  unpaid  equipment  notes  of  the  C,  H.  ft  D.  so  far 
as  the  same  represented  such  equipment,  it  having  previously  paid  its 
proportion  of  said  notes  as  they  serially  matured. 

The  then  general  counsel  of  the  Pere  Marquette  testified  in  this 
investigation  thajb  he  had  made  prominent  before  the  arbitrators  the 
claim  of  his  company  against  the  C,  H.  ft  D.  for  substantial  loss  on 
account  of  the  purchase  of  terminal  company  stock.  He  stated  that 
while  it  was  not  clear  from  the  award  just  how  the  sum  awarded  the 
Pen  Marquette  had  been  reached  he  had  always  believed  that  it  had 
been  based  largely,  if  not  entirely,  on  this  terminal  company  stock 
transaction,  ^  for  tliere  was  no  other  theory  upon  which  they  could 
reach  that  sum  or  approximately  that  sum."    Attention  is  called  to 

the  recital  of  the  arbitrators  in  the  award  that — 

• 

Tbe  purchase  of  the  entire  capital  stock  of  the  Toledo  Railway  &  Terminal 
Oooipany  was  made  in  fBxX  for  the  common  benefit  of  both  the  C,  H.  ft  D.  and 
the  Pere  Marquette,  bonds  of  the  latter  to  the  amount  of  $1,645,000  haying  been 
iMwd  in  payment  therefor.  Said  stock  was,  when  so  bought,  worth  much  less 
than  the  price  paid  therefor. 
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As  stated,  the  award  was  dated  April  80,  1908.  A  proper  entry 
was  prepared  by  the  accounting  department  of  the  C,  IL  &  D.  on 
July  30  to  record  its  obligation  in  consequence  thereof,  but  it  was  not 
then  made.  Why  this  large  obligation  was  not  then  recorded  does 
not  appear,  but  its  omission  from  the  C,  H.  &  D.  accounts  was  upon 
the  advice  of  general  solicitor  Frederick  W.  Steyens  and  director 
George  W.  Perkins.*  The  representative  of  the  Baltimore  &  Ohio  who 
was  investigating  C,  H.  &  D.  finances  in  the  summer  of  1908  included 
the  $1,864,387  in  his  list  of  exceptions  to  the  profit  and  loss  account 
of  the  latter  road,  meaning  thereby  that  it  should  then  have  been 
charged  to  that  account.  This  debt  was  not  entered  in  the  C,  H. 
&  D.  accounts  until  August,  1909,  when  it  was  immediately  canceled 
on  account  of  the  satisfaction  thereof  through  the  issuance  to  the 
Pere  Marquette  of  $1,364,000  par  value  of  new  C,  H.  &  D.  general 
mortgage  bonds  which  were  being  put  out  as  a  part  of  the  readjust- 
ment incident  to  the  Baltimore  &  Ohio  purchase. 

On  the  Pere  Marquette  books  the  first  entry  on  account  of  the 
C.,  H.  &  D.'s  debt  under  the  arbitrators'  award  was  made  in  August, 
1909,  when  the  $1,864,000  of  C,  H.  &  D.  general  mortgage  bonds 
were  written  into  the  assets  at  a  nominal  value  of  $1.  The  accept- 
ance of  these  b<Hids  in  satisfaction  of  the  debt  of  the  C,  H.  &  D.  had 
been  approved  by  the  Pere  Marquette  board  on  August  8, 1909.  In 
June,  1910,  the  book  value  of  these  bonds  was  increased  to  $818,400, 
or  60  per  cent  of  the  face  value,  as  fixed  by  the  board  of  directors 
at  a  meeting  on  April  14,  1910. 

2.  Issuance  of  purchase  money  collateral  hnist  notes. — ^We  have 
stated  in  connection  with  the  rescission  of  the  Pere  Marquette  lease 
that  to  aid  the  reorganization  of  that  company  the  arbitration  agree- 
ment of  August  12,  1907,  required  the  surrender  by  the  C,  H.  &  D. 
of  the  14,878  shares  of  Pere  Marquette  preferred  stock  and  18,844^ 
shares  of  its  common  which  had  been  acquired  by  the  lessee  under 
the  terms  of  the  lease,  and  further  required  the  C,  H.  &  D.  to 
vote  the  other  Pere  Marquette  stock  held  by  it  in  favor  pf  tiie 
reorganization.  When  application  was  made  to  secure  the  proper 
authority  to  vote  that  stock,  110,000  shares,  imexpected  opposition 
was  encountered  from  the  committee  of  the  holders  of  C,  H.  &  D. 
refunding  mortgage  bonds  under  which  the  stock  was  pledged. 
This  committee  had  been  formed  under  the  terms  of  an  agreement 
dated  December  9,  1905,  only  a  few  days  after  the  receivers  of  the 
two  roads  had  been  appointed.  It  was  composed  of  James  N. 
Wallace,  president  of  the  Ouitral  Trust  Company,  Frederick  Strauss, 
a  partner  in  the  firm  of  J.  *  W.  Selisnnan  A  Company,  and  Mark 
T.  Cox,  head  of  the  firm  of  Robert  Winthrop  &  Company.    They 
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hid  failed  to  get  desired  information  fn»n  the  receiver  concerning 
the  condition  of  the  properties,  and  when  the  request  came  for  their 
consent  to  vote  the  stock  pledged  under  their  bonds  they  refused  it. 
In  the  words  of  Mr.  Strauss — 

We  realized  that  it  was  the  only  opportunity  that  we  had  for  compelUng  the 
junior  interests,  who  were  playing  a  waiting  game,  to  meet  us  openly  and 
(rtakly  and  to  tell  us  of  their  plans. 

Prolonged  negotiations  ensued,  principally  with  Greorge  W.  Per- 
kins, of  Morgan  &  Company,  and  there  finally  resulted  a  set- 
tlement expressed  in  an  agreement  dated  December  6,  1907.  There 
were  then  $11,307,000  of  these  bonds  outstanding.  Under  this  the 
committee  were  to  vote  their  stock  in  favor  of  the  reorganization, 
providing  the  C,  H.  &  D.,  with  the  consent  of  Morgan  &  Com- 
P^79  agreed  to  purchase  the  refunding  bonds  by  exchanging  there- 
for at  par  new  5|-year  notes  bearing  the  same  rate  of  interest  and 
secored  by  the  refunding  bonds  received  in  exchange.  These  notes 
ilsD  were  to  be  redeemable  at  par  on  any  half-yearly  interest  day 
on  60  days'  notice,  and  one  of  the  events  of  default  was  to  be  a  de- 
fault on  the  $5,000,000  of  Pere  Marquette  debentures  to  be  issued  in 
the  proposed  reorganization  of  that  road.  The  refunding  mortgage 
was  to  be  closed  except  for  the  issuance  of  bonds  required  thereunder 
for  the  refunding  of  prior  bonds  maturing  before  July  1, 1913.  The 
C,  H.  &  D.  also  agreed  to  provide  a  supplementary  mortgage  under 
which  the  refunding  bonds  thus  pledged  should  mature  oh  July  1, 
1913,  or  should  earlier  become  due  if  the  notes  became  due  through 
the  happening  of  any  of  the  named  events  of  default.  This  settle- 
ment agreement,  as  well  as  the  supplement  to  the  refunding  mort- 
gage and  the  indenture  imderlying  the  new  notes,  both  dated  Janu- 
ary 1, 1908,  were  approved  by  the  board  on  December  30,  1907,  and 
bj  the  stockholders  on  February  7, 1908. 

The  advantage  gained  by  the  old  bondholders  was  that  the  new 
arrangement  gave  them  the  strategical  position  in  any  reorganization 
of  holding  &|-year  notes  instead  of  50-year  bonds,  and  this  was  prac- 
tically the  only  advantage  gained  by  them  in  the  exchange.  The 
subsequent  history  of  these  notes,  including  their  guaranty  by  the 
Baltimore  &  Ohio,  forms  a  part  of  the  story  of  the  readjustment  of 
1900  based  on  the  purchase  of  C,  H.  &  D.  control  by  the  Baltimore  & 
Ohio. 

▼n.  THB  BECEIYEB'S   ADMINISTRATION,    1905-1909. 

On  June  SO,  1904,  just  before  the  exploitation  period  began,  the 
ootstanding  capital  stock  of  the  C,  H.  &  D.  was  $15,991,300,  consist- 
ing of  79,996  shares  common  and  79,917  shares  preferred,  and  the 
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funded  debt  was  $12,346,848.    During  the  following  year  fixed  inter- 
est-bearing obligations  were  added  as  follows: 

Equipment  tnist  notes,  4}  per  cent $2, 920, 000 

Refunding  mortgage  bonds,  4  per  cent 8, 250, 000 

CJollateral  trust  notes,  41  per  cent    (maturing  Sept. 
1,  1908) 15,000,000 

Total 26. 170. 000 

This  created  an  annual  increase  of  $1,186,400  in  the  fixed  charges, 
decreasing  slightly  as  each  partial  payment  of  the  equipment  trust 
notes  was  made.  True,  the  dividend  on  the  bulk  of  the  5  per  cent 
preferred  stock  was  eliminated,  but  as  this  dividend  had  not  been 
cumulative  it  can  not  be  looked  upon  as  a  fixed  charge.  A  small  in- 
crease in  the  fixed  charges  had  been  occasioned  also  by  the  retirement 
of  the  4  per  cent  guaranteed  preferred  stock  through  the  sale,  at  a 
discount,  of  4  per  cent  bonds  of  a  subsidiary  company,  which  were 
owned  by  the  C,  H.  &  D. 

Another  serious  menace  to  the  road's  stability  was  the  increase  in 
that  same  year  to  June  80,  1905,  from  $17,000  to  a  total  of 
$2,312,627.03  in  loans  and  bills  payable.  The  receiver,  when  he 
assumed  control  on  December  4,  1905,  faced  large  accumulations  of 
vouchers  which  could  not  be  sent  out  to  payees  because  of  lack  of 
funds,  and  large  accumulations  of  bills  which  for  the  same  reason 
had  not  even  been  vouchered. 

During  the  3^  years  of  the  receiver's  administration  about  $1,000,000 
of  equipment  notes  were  paid  off.  Loans  and  bills  payable  increased 
to  an  aggregate  of  $3,165,294.79  on  June  30,  1909,  audited  accounts 
and  wages  payable  increased  to  $1,884,168.80,  and  6  per  cent  receiv- 
er's certificates  were  put  out  amounting  to  $1,127,128,  of  which 
$955,298  were  still  outstanding  on  the  date  named.  Of  the  receiver's 
certificates,  $103,468  had  been  issued  to  purchase  10  switch  engines 
and  the  balance,  $1,023,660,  for  the  payment  of  funded  debt  interest 
maturing  on  January  1  and  July  1, 1906.  The  $15,000,000  of  collat- 
eral trust  notes  matured  September  1,  1908,  interest  thereon  having 
been  defaulted  since  March  1, 1906.  The  interest  on  other  C,  H.  & 
D^  bonds  was  defaulted  as  follows :  July  1,  1908,  on  the  4  per  cent 
purchase  money  notes  and  the  4  per  cent  refunding  mortgage  bonds ; 
October  1,  1908,  on  the  Cincinnati,  Dayton  &  Chicago  bonds;  and 
November  1,  1908,  on  the  Cincinnati,  Dayton  &  Ironton  bonds. 
Among  the  proprietary  lines  defaults  occurred  as  follows:  July  1, 
1908,  on  the  4  per  cent  Cincinnati,  Indianapolis  &  Western  bonds  and 
the  5  per  cent  Indiana,  Decatur  &  Western  bonds ;  and  November  1, 
1908,  on  the  4  per  cent  Cincinnati,  Findlay  &  Fort  Wayne  bonds. 

The  statement  inserted  below  shows  a  condensed  income  account 
of  the  C.J  H.  &  D.  for  the  fiscal  years  ending  June  30, 1906  to  1909, 
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indnsiTe.  The  receiver  was  appointed  December  4, 1905,  so  that  the 
property  was  under  his  control  for  only  about  seven  months  of  the 
fiflcil  year  1906.  On  account  of  the  promulgation,  effective  July  1, 
1907,  of  a  uniform  system  of  accounts  by  this  C!onmiission,  certain 
items  in  this  statement  for  the  first  two  years  are  not  exactly  com- 
parable with  like  figures  for  the  last  two  years,  and  it  should  also  be 
expUined  that  the  apparent  decrease  in  funded  debt  interest  for  1909 
is  due  to  the  maturity  on  September  1,  1908,  of  the  $15,000,000  of 
collateral  trust  notes.  This  required  the  classification  in  this  state- 
ment of  the  $562,600  interest  thereon  which  was  accrued  on  the  books 
after  that  date  as  ^^  other  deductiona'' 
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Further,  in  connection  with  the  foregoing  statement,  although  the 
lease  of  the  Pere  Ma]\uette  was  not  formally  broken  imtil  April, 
1908,  there  was  no  accrual  of  rental  written  on  the  books  of  the 
C,  EL  &  D.  subsequent  to  November,  1905,  and  that  written  up 
for  July  to  November  was  subsequently  canceled.  So  that  the 
gross  deficit  of  $5,584,729.03  for  the  four  years  represents  the  re- 
sults on  the  same  property  operated  under  much  the  same  condi- 
tions as  those  obtaining  when  the  Baltimore  &  Ohio  undertook  to 
make  it  pay,  the  chief  difference  being  in  capitalization,  due,  as  will 
be  afterwards  explained,  to  the  readjustment  of  1909. 

The  breaking  of  the  Pere  Marquette  lease  with  the  attending  settle- 
ment of  all  claims  of  the  two  parties  thereimder,  one  against  the 
oUier ;  the  freeing  of  the  C,  H.  &  D.  from  the  entangling  obligations 
involved  in  the  purchase  of  the  Chicago,  Cincinnati  &  Louisville; 
and  the  recovery  of  the  Toledo  dock  property  and  Ashland  &  Ironton 
bridge  property  from  the  Detroit,  Toledo  &  Ironton,  together  with 
the  recission  of  the  trackage  and  terminal  contract  with  that  road, 
were  all  accomplished  by  the  Morgan  control  during  the  receiver's 
administration,  as  already  recited  herein. 

▼nX.  FDBOHASC  OT  OONTBOL  BT  BALTIMOBB  A  OHIO  AND  BEADJU8TMBNT  OF  C,   H. 

A  D.   riNANOES,    1909. 

The  entire  plan  of  1909  for  readjusting  the  finances  of  the  C,  H.  & 
D.,  paying  off  its  defaulted  interest  and  floating  debt,  releasing  the 
road  from  the  receivership,  and  providing  working  capital  and  funds 
for  necessary  improvements,  all  without  foreclosure,  was  predicated 
on  the  sale  of  74,097  shares  of  the  common  stock  of  that  company  by 
Morgan  &  Company  to  the  Baltimore  &  Ohio  Railroad  Company.  As 
previously  indicated  herein  this  block  of  stock  represented  an  actual 
voting  control  of  the  corporation,  there  being  only  5,899  additional 
shares  of  that  issue  outstanding  besides  a  relatively  small  amount  of 
preferred  stock.  At  this  point  it  may  be  said  again  that  as  a  result 
of  the  1895  consolidation  by  which  the  company  was  formed  the 
entire  issue  of  common  stock  represented  mere  bonus.  On  behalf  of 
Morgan  &  Company  it  was  testified  that  during  the  period  of  the 
negotiations  for  the  sale  and  up  to  the  time  thereof,  Morgan  &  Com- 
pany were  not  in  any  way  interested  in  the  Baltimore  &  Ohio,  owned 
no  stock  of  that  carrier,  and  had  no  representation  on  its  board  of 
directors. 

In  connection  with  The  Five  Per  Cent  Casej  supra^  this  Com- 
mission requested  Daniel  WiUard,  the  president  of  the  Baltimore 
A  Ohio,  to  furnish  the  facts  as  to  the  financial  history  of  the 
C,  H.  &  D.  and  its  relation  to  the  Baltimore  &  Ohio.  This  was 
done,  and  he  presented  his  statement  at  a  hearing  on  May  29,  1914, 
his  testimcmy  and  exhibits  pertaining  thereto  being  made  a  part 

uhe.  e. 


186  INTEBSTATE  OOMMBEOE  COMMISSION  REPORTS. 

of  the  record  of  this  investigation.  His  recital  of  the  acquisition  and 
exercise  of  control  over  the  C,  H.  &  D.  began  with  the  proceedings  of 
the  Baltimore  &  Ohio  board  at  its  meeting  on  February  5,  1909,  at 
which  a  proposal  of  sale  was  presented  from  Morgan  &  Company, 
further  facts  as  to  which  will  later  be  given. 

The  question  of  acquiring  C,  H.  &  D.  control  had  been  under  con- 
sideration at  various  times  since  1899,  and  was  actively  taken  up  by 
the  Baltimore  &  Ohio  almost  eight  monUis  prior  to  the  meeting  of 
February  5,  1909.  The  record  before  us  shows  that  on  June  26, 
1908,  Oscar  G.  Murray,  then  president  of  the  Baltimore  &  Ohio, 
addressed  a  letter  to  George  W.  Perkins,  of  the  firm  of  Morgan 
&  Company,  introducing  Major  H.  D.  Bulkley,  comptroller  of  the 
Baltimore  &  Ohio,  as  its  confidential  representative  in  the  matter,  and 
requesting  that  instructions  be  given  for  ^^  the  exhibition  to  him  of  all 
data  that  pertains  to  the  situation."  Major  Bulkley  made  an  ex- 
tensive examination  of  the  C,  H.  &  D.'s  affairs  and  finances,  being 
furnished  a  large  amount  of  information  by  J.  L.  Cramer,  then 
comptroller  of  the  C,  H.  &  D.  Under  date  of  July  31,  1908,  he 
lendered  a  voluminous  report  to  president  Murray,  which  was  finally 
secured  for  this  record. 

The  Bulkley  report  consists  of  the  general  balance  sheet  of  the 
C,  H.  &  D.  for  April  30,  1908,  as  prepared  by  Uiat  company  and  as 
revised  by  Major  Bulkley,  an  income  statement  made  comparative  by 
years  back  to  1898,  analyses  of  mortgages  underlying  the  funded  debt, 
analyses  of  leases,  a  statement  of  mileage,  and  schedules  of  support- 
ing detaili^  It  shows  Uiat  including  estimated  figures  for  June,  1908, 
the  road  would  fail  to  earn  its  fixed  charges  in  Uie  year  ending  with 
that  month  by  over  $1,737,000,  and  that  the  results  for  1906  and  1907 
were  deficits  of  $1,147,630.70  *  and  $861,353.85,  respectively.  The  bal- 
ance sheet  showed  cash  on  hand  as  $43,264.47;  amounts  due  from 
agents  and  conductors,  $362,127.07;  and  net  traffic  balances  due, 
$257,452.99;  against  which  were  the  following  current  liabilities: 
Accoimts  payable  for  current  expenditures,  $1,911,267.60;  pay  rolls 
and  imdaimed  wages,  $265,675.59 ;  bills  payable,  $50,000 ;  call  loans, 
$3,030,294.79;  matured  interest  impaid,  $1,690,142.50  net;  and  in- 
terest, taxes,  and  rentals  accrued  but  not  due,  $980,576.12.  Particular 
attention  was  directed  in  Bulkley's  report  to  the  coming  maturity  on 
July  1,  1913,  of  the  purchase  money  notes,  $10,004,000  then  being 
outstanding  of  the  $11,557,000  to 'be  issued,  and  mention  was  also 
made  of  the  maturity  on  January  1,  1911,  of  $2,728,000  of  bonds  of 
the  Dayton  &  Michigan,  a  C,  H.  &  D.  subsidiary.  It  was  pointed 
out  that  annual  installments  on   equipments  trusts  amoimted   to 

i  Difference  between  this  amount  and  the  deficit  shown  in  the  statement  on  pac«  184 
can  not  be  accounted  for. 
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$223^56.44,  and  Uie  following  very  significant  statement  was  made 
respecting  the  road's  equipment: 

Incidentally  I  learn  that  a  large  number  of  freight  cars  are  very  old  and  have 
little  more  than  a  scrap  value.  An  actual  inventory  and  revaluation,  on  the 
basis  of  age,  condition,  and  earning  power,  would,  in  my  Judgment,  be  the  only 
means  of  ascertaining  the  true  value,  and  I  earnestly  recommend  that  this  be 
done. 

The  representative  of  the  Baltimore  &  Ohio  also  found  and  re- 
ported that  large  amoimts  were  being  carried  in  the  company's  asset 
accounts  which  properly  should  have  been  charged  off  to  operation  or 
against  income,  and  he  adjusted  the  profit  and  loss  accoimt  accord- 
ingly. His  inclusion  therein  of  such  items  and  certain  imcoUectible 
assets,  together  with  the  $1,364,387  due  the  Pere  Marquettet>n  account 
of  the  Harmon-Crapo  arbitration  award,  increased  the  company's 
deficit  from  $595,567.19,  as  carried  on  the  books,  to  $6,221,646.69. 
Major  Bulkley's  concluding  statement  was  as  follows: 

Owing  to  the  condition  of  railway  affairs  throughout  the  entire  country  and 
the  complicated  status  of  the  O.,  H.  &  D.  financial  matters,  I  refrain  from  mak- 
ing any  conunent  on  the  earning  power  of  the  system  or  suggestion  as  to  the 
leorganizatlon.  From  the  facts  presented  in  this  report  it  will  be  readily  seen 
tbat  it  is  a  bankrupt  concern  and  wiU  require  drastic  treatment  to  enable  it  to 
earn  a  fair  interest  on^the  capital  invested. 

If  any  further  investigation  was  made  by  the  Baltimore  &  Ohio 
management  of  C,  H.  &  D.  affairs,  we  have  not  been  informed  of  it. 
The  next  action,  according  to  this  record,  was  that  taken  by  the 
board  of  directors  on  February  5, 1909,  when  president  Murray  pre- 
sented the  above-mentioned  proposal  from  J.  P.  Morgan  &  Company. 

This  proposal  expressed  the  belief  that  after  Jime  30,  1910,  the 
net  earnings  of  the  C,  H.  &  D.  available  for  rentals,  taxes,  and  fixed 
charges  would  be  $3,000,000  annually,  it  being  anticipated  that  by 
that  time  the  rehabilitation  of  the  property,  costing  about  $4,500,000, 
would  have  been  completed,  and  certain  readjustments  made  with 
connecting  lines,  etc,  which  would  yield  an  estimated  net  of  $725,000, 
of  which  $450,000  could  be  coimted  on  with  reasonable  certainty. 
On  this  basis  tiie  road  could  pay  all  of  its  fixed  charges,  including 
ihoee  involved  in  the  proposed  readjustment  of  its  finances,  and  have 
a  net  income  of  $192,000  remaining  annually.  It  is  noteworthy  that 
theee  eetimates  did  not  include  any  allowance  for  interest  on  the 
$15,000,000  of  collateral  trust  notes,  as  it  was  thought  that  such  notes 
and  certain  floating  debt  could  be  covered  by  an  issue  of  $20,000,000 
of  new  inccMne  or  seccmd  mortgage  bonds  which  the  Baltimore  &  Ohio 
would  not  be  required  to  guarantee,  and  on  which  the  payment  of 
interest  could  be  deferred  for  a  considerable  time. 

Another  feature  of  the  Morgan  proposal  involved  a  new  series  of 
C.J  H.  A  D.  refunding  bonds,  of  which  $12,500,000  were  to  be  issued 
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immediately,  $5,500,000  Uiereof  for  receiver's  and  other  cash  obliga- 
tions, $5,000,000  for  expenditures  on  the  property,  and  $2,000,000 
for  working  capitaL  The  Baltimore  &  Ohio  was  to  guarantee  the 
principal  and  interest  of  these  $12,500,000  of  new  bonds  and  also  of 
$11,500,000  of  notes  then  outstanding,  due  July  1,  1913.  It  was 
expected  that  all  the  debts  and  obligations  of  the  C,  H.  &  D.  could 
thus  be  met  and  the  property  delivered  free  from  aU  entanglements 
without  it  being  necessary  for  the  Baltimore  &  Ohio  to  make  any 
immediate  outlay  of  cash,  either  in  connection  with  the  readjust- 
ment of  C,  H.  &  D.  finances  or  in  the  purchase  of  its  stock. 

Under  the  Morgan  proposal,  also,  the  C,  H.  &  D.  stock  was  to  be 
put  in  a  voting  trust,  with  tiiree  trustees,  one  chosen  by  the  sellers, 
one  by  the  Baltimore  &  Ohio,  and  the  third  by  these  two.  The 
Baltimore  &  Ohio  was  to  be  ^ven  the  right  to  purchase  the  stock  at 
any  time  prior  to  January  1, 1915,  at  its  cost  to  Morgan  &  Company 
as  of  January  15,  1906.  If  this  option  was  not  exercised  the  Balti- 
more &  Ohio  was  to  agree  to  buy  the  entire  holding  on  January  1, 
1915,  at  a  price  to  be  then  agreed  upon  between  the  Baltimore  &  Ohio 
and  the  sellers  or,  in  case  of  disagreement,  at  a  price  to  be  then  fixed 
by  arbitration.  It  was  pointed  out  that  the  gross  earnings  of  the 
Baltimore  &  Ohio  would  probably  be  increased  by  $750,000  per 
afiTiiinij  of  which  about  (me-half  would  be  net,  and  that  the  control  of 
the  C,  H.  &  D.  would  carry  also  a  working  control  of  the  Pere 
Marquette  Kailroad  and  an  important  interest  in  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company,  the  latter  throu^  the 
Southwestern  Construction  Company. 

The  Baltimore  &  Ohio  board  voted  to  retet  the  whole  matter  to  a 
committee  of  five  which  was  to  be  appointed  by  the  president,  he  to  be 
one  and  chairman,  and  which  was  to  report  amclosiaDs  and  reccHn- 
maidati(His  to  the  board.  The  ocMnmittee  was  composed  of  Oscar  O. 
Murray,  chairman,  Samud  Bea,  Joseph  Wood,  Norman  R  Beam,  and 
L.  F.  LcH^ee,  and  raidered  a  rqxNrt  dated  11  days  after  its  appcunt- 
ment,  at  a  board  meting  on  February  18, 1909. 

In  this  committee  report  the  proposal  frcun  Morgan  A  Company 
was  again  outlined,  substantially  as  above.  It  stated  with  reference 
to  the  proposed  issue  of  $20,000,000  of  inecaae  bonds  that  tbey  were 
to  be  made  a  strai^^t  income  Ixmd,  if  possible,  but  that  it  might  be 
necessary  to  name  a  date  whoi  fixed  interest  would  oommoice  to  run. 
The  committee  expressed  the  hapt  that  the  fixed  interest  would  start 
at  a  rate  as  low  as  1  par  cent  some  years  thereaftw  and  not  reach  the 
fall  4  par  cent  at  4|  per  cent  until  about  10  years.  The  report  also 
stated  that  the  Baltimore  A  CMiio  fliionld  bav«  tiie  rig^t  to  administer 
and  qperate  the  C,  H.  A  D.^the  voting  tmstees  brang  oWgated  to  Toto 
for  a  majority  of  tiie  diredonB  as  nominated  by  tiie  Baltimore  &  Ohio, 
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cme  of  such  nominees  to  be  elected  president.  A  forecast  as  to  the 
probable  results  of  operation  for  the  years  ended  June  30,  1910  to 
1915,  inclusiye,  was  made  by  the  committee,  ^^  in  order  to  ascertain 
whether  this  may  eventuate  as  profitable  on  behalf  of  the  Baltimore 
A  Ohio,  and  whether  it  can  be  made  a  self-sustaining  property.'' 

The  committee's  forecast  started  with  $9,000,000  as  the  estimated 
gross  revenues  for  1910,  and  assumed  that  the  average  increase  each 
year  thereafter  would  be  6  per  cent  of  the  gross  of  the  respective 
previous  year.  It  also  assumed  that  in  1910  and  1911  the  C,  H. 
&  D.  could  not  be  operated  on  a  ratio  of  less  than  75  per  cent,  but 
that  thereafter  it  could  be  operated  for  70  per  cent  on  accoimt 
of  improvemente  in  facilities  and  ^^  improved  management"  Be- 
cause the  hire  of  equipment  balance  for  the  first  six  months  of 
1909  had  shown  a  charge  of  $89,000  as  against  a  credit  balance  of 
$160,000  which  it  was  thought  might  reasonably  be  expected  in  a 
normal  year,  the  committee  allowed  an  income  credit  of  $60,000  an- 
nually on  account  of  that  item.  Taxes  were  estimated  for  the  full 
six-year  period  at  $300,000  per  annum,  the  approximate  accruals  in 
1908  and  1909,  and  no  allowance  was  made  for  interest  at  any  time 
during  the  siz  years  on  the  proposed  $20,000,000  of  new  income 
bonds. 

This  committee's  forecast,  steted  in  ite  report  to  be  on  ^^  conserva- 
tive lines,"  reached  the  conclusion  that,  while  tiiere  would  be  a  deficit 
on  the  C,  H.  A  D.  in  1910  and  1911  of  some  $970,000,  the  surplus  of 
the  four  succeeding  years  would  be  such  that  there  would  remain 
$870,000  net  surplus  from  the  business  of  the  six  years,  1910  to  1915, 
or  an  average  of  $144,950  per  year.  The  report  pointed  out  that 
before  any  of  the  profit  became  available  as  dividends  on  the  stock, 
tome  interest  probably  would  have  to  be  provided  on  the  proposed 
inc(»ne  bonds.  The  committee  also  believed  that  various  changed 
conditions  of  operation  and  traffic  might  result  in  increased  net 
earnings  of  $626,000  per  annum,  of  which  $300,000  might  be  expected 
to  materialize.  It  was  also  steted  that  the  officers  of  the  Baltimore  & 
Ohio,  after  careful  consideration,  estimated  that  the  gross  revenue  of 
thor  system  would  be  increased  by  from  $750,000  to  $1,500,000  by 
making  the  C,  H.  A  D.  a  part  thereof  and  that  60  per  cent  of  such 
mcreaae  wonld  be  profit.  The  committee  estimated  this  ^^  conserva- 
tively "  at  $1,000,000  in  gross,  with  a  profit  of  60  per  cent,  or  $500,000. 

The  repOTt  of  the  committee  was  summed  up  in  the  following 
pmigraph: 

It  seems  reasonable  on  these  bases  that  at  the  end  of  the  six-year  period  the 
eonqMuiy  wm,  in  addition  to  adequately  maintaining  the  railroad,  its  eqnip- 
Bent,  and  ftidlities,  be  earning  sufficient  to  meet  all  its  charges,  provide  addi- 
tiOQS  and  betterments,  and  begin  a  moderate  return  on  the  Income  bonds. 
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The  consequent  acquisition  of  interest  in  the  Pere  Marquette,  in 
the  Queen  &  Crescent  route,  and  in  the  terminal  company,  was  treated 
of,  and  the  report  further  states : 

It  has  been  recognized  for  many  years  that  the  property  would  be  a  valuable 
acquisition  to  the  Baltimore  &  Ohio  system,  and  owing  to  the  peculiar  dream- 
stances  now  sorroandlng  the  ownership  of  the  stock.  It  Is  doubtful  If  there  wUl 
again  occur  an  opportunity  for  Its  acquisition  on  as  favorable  terms,  because 
if  It  Is  not  taken  now  the  bankers  wUl  be  forced  to  reorganize  and  run  it  as 
best  they  can,  whereas  if  purchase  is  made  as  now  proi)osed,  then  f6r  the  term 
of  the  agreement  the  Baltimore  &  Ohio  wiU  have  as  active  agents  and  partners 
the  influential  house  of  J.  P.  Morgan  &  Company,  making  every  efTort  to 
effectuate  a  reorganization  on  the  most  conservative  basis,  and  endeavoring  to 
Increase  the  revenues  of  the  company  to  make  their  stock  as  valuable  as 
possible. 

The  committee  expressed  the  opinion  that  it  would  be  wise  for  the 
Baltimore  &  Ohio  to  acquire  control  of  the  C,  H.  &  D.  in  view  of 
the  conservative  shovnng  and — 

in  view  of  the  anticipated  injurious  effect  on  the  Baltimore  &  Ohio  system  if 
this  property  should  be  carried  by  others  through  this  period,  and  then  ac- 
quired by  other  railroad  interests  running  to  the  seaboard. 

and  recommended  that  the  company  take  step^  toward  entering  into 
an  agreement  with  Morgan  &  Company  substantially  as  outlined  in 
the  report 

After  ^  full  discussion,^'  as  the  minutes  put  it,  the  president  and 
directors  unanimously  resolved  that  the  report  of  the  committee  be 
accepted,  that  the  committee  be  continued,  and  that  the  president 
be  authorized  to  negotiate  with  J.  P.  Morgan  &  Company  an  agree- 
ment generally  as  outlined  in  the  committ^'s  report,  and  submit  the 
same  to  the  board. 

The  absence  from  the  committee  report  and  from  the  Bulkley 
report  of  any  but  general  comments  respecting  the  Pere  Marquette 
would  lead  to  the  conclusion  that  no  investigation  of  that  company's 
condition  and  affairs  was  made  by  the  Baltimore  &  Ohio  prior  to  its 
purchase  of  the  C,  H.  &  D.  This  conclusion,  surprising  as  it  is  in  view 
of  the  fact  that  the  C,  H.  &  D.'s  investment  in  the  Pere  Marquette  was 
certainly  as  great  as  the  Baltimore  &  Ohio's  proposed  investment 
in  the  C,  H.  &  D.,  was  confirmed  by  Oscar  G.  Murray  who,  testifying 
before  this  Commission,  stated  again  and  again  that  the  interest  of 
the  Baltimore  &  Ohio  lay  wholly  in  the  C,  H.  &  D.,  and  that  that 
company's  affairs  alone  were  looked  into.  He  further  stated  that 
the  Baltimore  &  Ohio  committee  thought  it  desirable  that  the  C,  H. 
&  D.  should  get  rid  of  the  Pere  Marquette  stock,  but  insisted  that  no 
method  of  so  doing  was  promised  or  provided  at  the  time.  While, 
of  course,  the  value  of  the  Pere  Marquette  stock  owned  by  the 
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C,  H.  &  D.  would  be  reflected  in  the  price,  later  to  be  fixed,  at  which 
the  Baltimore  &  Ohio  would  buy  the  C,  H.  &  D.  stock,  it  seems  re- 
markable, particularly  in  view  of  the  Pere  Marquette's  recent  history, 
that  the  purchaser  was  not  interested  in  knowing  how  much  that 
value  would  affect  the  purchase  price  of  the  C,  H.  &  D.  stock,  and  the 
probabilities  as  to  whether  that  value  would  increase  or  diminish 
after  the  purchase  price  was  fixed  and  paid. 

There  are  other  features  of  this  report  by  the  committee  to  the 
board  which  are  difficult  to  comprehend.  For  instance,  an  annual 
earning  of  $60,000  from  equipment  hire  was  counted  on  in  the  face 
of  a  known  loss  of  $39,000  on  that  account  during  the  preceding  six 
months,  and  in  the  face  of  the  warning  in  the  Bulkley  report  of  the 
inadequacy  and  worn-out  condition  of  the  C,  H.  &  D.  equipment. 
Then,  too,  a  flat  tax  accrual  of  $300,000  per  annum  was  counted  on 
for  each  of  the  six  years,  despite  the  tendency  of  taxes  to  increase, 
and  also  despite  the  extensive  improvements  to  the  property  which 
the  plan  proposed.  And  finally,  operating  expenses  were  estimated 
on  a  ratio  of  75  per  cent  in  1910  and  1911,  and  70  per  cent  in  the 
remaining  four  years,  while  facing  actual  ratios  of  76.43  in  1906, 
75.80  in  1907,  and  86.16  in  1908,  as  reported  by  comptroller  Bulkley, 
not  to  mention  ^'  the  constantly  increasing  operating  ratio  and  taxes  ^ 
which  have  for  many  years  been  frequently  and  vigorously  urged 
upon  our  attention  by  this  and  other  carriers  seeking  to  justify  in- 
creased rates. 

The  conomittee's  estimates  were  disregarded  when  final  plans  were 
adopted,  for  thereimder  the  slender  margin  of  surplus  remaining 
from  six  years'  operations,  as  estimated  by  the  committee,  was  more 
than  wiped  out  by  an  increase  of  $1,058,160  in  fixed  charges  for  those 
years,  as  shown  by  what  follows. 

It  is  evident  from  reports  of  progress  made  by  the  conmiittee  that 
the  chief  difficulty  encountered  in  the  final  negotiations  was  with  the 
committee  representing  the  holders  of  the  $15,000,000  of  collateral 
tmst  notes  which  it  was  first  proposed  should  be  refunded  by 
straight  income  bonds.  The  final  report  of  the  Baltimore  &  Ohio 
eoomiittee,  outlining  the  agreements  reached  with  the  various  parties 
at  interest  in  the  transaction,  was  rendered  at  a  board  meeting  on 
May  25, 1909,  which  then  authorized  the  proper  officers  to  execute  the 
agreements  necessary  to  carry  the  acquisition  of  the  C,  H.  &  D.  into 
elect  as  outlined  in  the  report.  Subsequently  modifications  of  the 
agreements  were  made  and  approved  at  a  meeting  on  July  8  and  the 
eftfire  transaction  as  finally  put  through  was  approved  by  the  Balti- 
aore  A  Ohio  stockholders  at  a  meeting  on  August  10, 1909,  by  a  vote 
of  1^584,169  ayes  against  50  nays. 
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The  obligations  originally  to  be  performed  by  the  Baltimore  & 
Ohio  were  as  f oUows,  all  being  embodied  in  a  ^^  purdiase  contract " 
made  mider  date  of  July  1, 1909,  with  J.  P.  Morgan  &  Company : 

1.  The  Baltimore  &  Ohio  agreed  to  purchase  from  the  stockholder  (J.  P. 
Morgan  &  OomiMUiy)  in  July,  1910,  74,007  shares  of  the  common  stodc  of  the 
0.,  H.  &  D.  at  a  fair  and  equitable  price  to  be  then  determined  by  mutual  agree- 
ment or  by  arbitration.  The  stock  and  the  voting  power  thereon  for  seyen  years 
firom  July  1,  1909,  was  to  be  transferred  to  three  voting  trustees,  J.  Pierpont 
Morgan,  E.  H.  Harriman,  and  Oscar  O.  Murray  (as  president  of  the  Baltimore  & 
Ohio),  successors  to  the  first  and  third  to  be  appointed  by  the  stockholder  and 
the  Baltimore  &  Ohio  respectively,  and  successor  to  the  second  to  be  appointed 
by  these  two  or,  in  case  of  disagreement,  by  a  United  States  circuit  Judge  of  the 
sixth  circuit  Seven  members  of  the  C,  EL  &  D.  board  were  to  be  named  by  the 
Baltimore  &  Ohio  and  six  by  the  stockholder.  The  Baltimore  &  Ohio  agreed  not 
to  permit  a  sale  or  other  disposition  or  an  incumbrance  of  the  110,000  shares  of 
the  Pere  Marquette  stock  nor  a  sale,  lease,  or  incumbrance  of  that  company 
without  the  consult  of  the  stockholder. 

2.  The  Baltimore  &  Ohio  agreed  to  execute  a  **  supplemental  trust  agreement  ** 
dated  July  1, 1909,  with  the  O.,  EL  &  D.  and  the  Central  Trust  Company  of  New 
York,  and  pursuant  thereto  to  execute  Its  guaranty  of  the  principal  and  interest 
on  not  exceeding  $11,557,000  of  the  purchase  money  collateral  trust  4  per  cent 
gold  notes  of  the  C,  H.  &  D.  due  July  1, 1918. 

8.  The  Baltimore  &  Ohio  agreed  to  execute  its  guaranty  of  the  principal  and 
intarest  of  112,500.000  of  the  first  and  refunding  mortgage  bonds  of  die  O.,  EL 
&  D.  dated  July  1, 1909. 

4.  The  stockholder  agreed  to  pay  sums  equal  to  so  much  of  the  interest  on  the 
C,  H.  &  D.  general  mortgage  bonds  above  3  per  coit  as  the  net  earnings  of 
that  company  in  1917,  1918,  and  1919  should  fUl  to  provide,  sudi  sums  to  be 
payable  out  of  and  as  a  deduction  from  the  purdiase  price  of  the  stock. 

6.  The  stockholder  and  the  Baltimore  &  Ohio  agreed  to  advance  equally  the 
amount  necessary  to  meet  any  d^ldency  of  the  earnings  of  the  OL,  H.  &  D.  to 
meet  the  fixed  interest  of  1  p^  cent  on  the  C,  H.  &  D.  general  mortgage  bonds 
during  1912,  1918,  and  1914. 

a  The  Baltimore  &  Ohio  agreed  that  during  July,  1916  (or  during  the  July 
next  foUowlng  its  acquisition  of  the  C,  H.  &  D.  stodc.  If  sudi  acquisition  oc- 
curred prior  to  July,  1916),  upon  demand  and  presentation  of  the  C,  H.  &  D. 
general  mortgage  bonds.  It  would  either  (a)  purdiase  same  at  $850  p^  bond, 
with  interest  adjustments,  or  (5)  give  in  exchange  for  etxh  bond  so  presented 
and  surrendered  the  new  4  per  cent  bond  of  the  C,  H.  &  D.  guaranteed  by  the 
Baltimore  &  Ohio  as  to  principal  and  interest,  the  option  of  doing  one  or  the 
otiko*  to  lie  with  the  Baltimore  &  Ohia  These  undertakings  of  the  Baltimore  & 
Ohio  were  oondltioDed  upon  Its  ri^t  on  any  Ist  day  of  July  prior  to  and  Indud- 
log  July  1,  1916^  to  call  said  tenoral  mortgage  bonds  for  poipoae  of  ex^ange 
for  new  4  per  cent  C  H.  ft  D.  bonds  guaranteed  by  the  Baltlmoie  &  Ohio. 

In  additioD  to  the  f oiegmng  the  final  plans  provided  for  the  issu- 
ance by  the  C^  H.  A  D.  of  $20,000,000  of  new  goieral  mortgage 
bonds  on  which  4}  per  omt  interest  was  to  be  paid  in  1910  to  1916, 
indnsive,  if  earned,  but  fixed  interest  was  required  to  be  paid  at  the 
rate  of  1  par  cent  in  1912, 191S,  and  1914^  S  per  omt  in  1915  and  1916, 
and  4}  par  cent  thereafter.    Of  the6^  $15,000,000  were  to  be  used  in 
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the  redemption  of  a  Jike  amount  of  the  matured  collateral  trust  notes, 
$60  in  cash  per  note  of  $1,000  being  also  given,  and  $5,000,000  were  to 
be  used  as  follows :  $1^864,000  to  satisfy  the  debt  of  the  C,  H.  &  D. 
to  the  Pere  Marquette  on  account  of  the  award  of  the  arbitrators, 
$1^72,000  at  85  to  redeem  sundry  outstanding  unsecured  notes,  and 
the  balance  for  other  corporate  purposes. 

As  already  stated,  the  original  forecast  of  the  Baltimore  &  Ohio 
ccHnmittee  made  no  allowance  for  interest  on  these  new  general  mort- 
gage b<md&  Ccmsidering  only  the  amoimt  of  such  bonds  as  were  to 
be  immediately  issued,  $17,686,000,  there  was  thus  added  to  the  fixed 
interest  charges  over  and  above  the  committee^s  original  estimate 
$1,058460  for  the  six-year  period  from  July  1, 1909  to  1915,  thereby 
more  than  wiping  out  the  slender  surplus  of  $870,000  estimated  by 
the  committee  to  accumulate  in  that  period. 

Another  very  important  feature  of  the  plan  as  adopted  was  the 
guaranty  by  the  Baltimore  &  Ohio  of  the  principal  and  interest  of 
$11,557,000  C,  H.  &  D.  purchase  money  collateral  trust  gold  notes, 
whidi  had  been  issued  under  the  circumstances  already  detailed, 
whidi  were  to  mature  July  1, 1913,  and  which  were  to  be  secured  by 
$13,000,000  of  new  first  and  refunding  mortgage  bonds  dated  July  1, 
1909.  This  collateral  was  in  substitution  of  the  refunding  mortgage 
bonds  of  July  1, 1904,  so  that  by  this  plan  the  110,000  shares  of  Pere 
Marquette  stock  became  a  free  asset  of  the  C,  H.  &  D.  The  record 
is  not  dear  as  to  how  it  was  proposed  to  provide  for  the  redemption 
of  these  notes.  If  it  was  intended  that  the  collateral  should  be 
sold,  the  Baltimore  &  Ohio  knew  that  according  to  its  committee's 
estimate  the  C,  H.  &  D.  would  have  accumulated  a  deficit  during 
the  intervening  four  years  of  $740,420,  on  which  account  it  would 
not  seem  feasible  to  anticipate  a  sale  at  a  reasonable  price,  par- 
ticularly as  the  contracts  did  not  provide  for  any  guaranty  of 
the  bonds  by  the  Baltimore  &  Ohio.  As  a  matter  of  fact,  the  other 
block  of  these  same  bonds,  which,  by  the  plan  were  to  be  sold 
immediatdy,  were  discounted  11|  per  cent,  although  they  bore  the 
Baltimore  &  Ohio  guaranty  of  principal  and  interest.  It  can  hardly 
be  Ukdy  that  it  was  expected  to  find  a  market  for  unguaranteed 
bonds  on  a  record  of  substantial  deficits.  Furthermore,  if  it  was 
the  intention  to  sell  the  collateral,  it  seems  strange  that  the  com- 
mittee made  no  allowance  for  the  increase  in  interest  charges  which 
would  come  from  the  inevitable  necessity  of  selling  at  a  discount. 
The  only  other  alternative  is  that  the  Baltimore  &  Ohio  intended 
from  the  b^;inning  to  assume  the  burden  of  redeeming  these 
^1^7,000  of  notes,  as  it  in  fact  did,  upon  their  maturity. 

Undw  these  conditions  of  purchase  we  find  it  difficult  to  imder- 
atend  why  the  Baltimore  &  Ohio,  even  allowing  for  an  increase  in 
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its  revenues  from  prospective  increase  in  interchange  of  tonnage 
with  the  C,  H.  &  D.,  went  ahead  with  its  plans  to  invest  in  a 
property  described  by  its  own  expert  as  ^  bankrupt,''  and  which,  far 
from  receiving  the  '*'  drastic "  treatment  which  he  considered  neces- 
sary, was  about  to  be  ^  reorganized  "  on  a  basis  which,  according  to 
the  predictions  of  the  company's  own  expert  committee,  would  result 
in  a  deficit  for  at  least  six  years.  True,  no  immediate  cadi  outiay 
would  be  required  of  the  Baltimore  &  Ohio,  and  the  price  to  be  paid* 
for  the  stock  would  depend  on  its  arbitrable  value  several  years 
hence.  These  facts  probably  had  some  influence,  but  certainly  could 
not  have  disguised  the  evident  deficit  in  operations;  the  seriousness 
of  the  direct  guaranty  of  principal  and  interest  on  some  ^4,000,000 
of  bonds;  the  almost  certainty  of  having  to  assume  the  burden  of 
redeeming  $11,657,000  of  those  bonds  within  four  years;  and  the 
burden  of  either  redeeming  within  six  years  the  $17,636,000  of  gen- 
eral mortgage  bonds  at  85,  or  of  guaranteeing  new  bonds  to  replace 
them. 

As  in  the  Case  of  the  Erie,  the  menace  of  acquisition  by  a  rival  road 
was  a  factor,  recorded  at  least  for  history's  sake ;  its  actual  effect  can 
not  be  determined.  The  Baltimore  &  Ohio  committee  made  its 
favorable  recommendation  for  purchase  in  view  of  the  showing  they 
had  figured  out,  and  also — 

In  view  of  the  anticipated  injurious  effect  on  the  Baltimore  &  Ohio  system 
if  thia  property  should  be  carried  by  others  through  this  period  and  then 
acquired  by  other  railroad  interests  running  to  the  seaboard. 

In  this  case  the  rival  feared  was  the  Chesapeake  &  Ohio,  with 

which  the  committee  representing  the  collateral  trust  note  holders 

had  negotiated,  and  concerning  which  Oscar  G.  Murray  testified  as 

follows : 

There  was,  however,  I  think,  upon  the  part  of  the  committee,  a  feeUng  that 
the  property  might  be  acquired  by  some  other  road,  which  would  be  detri- 
mental to  the  interests  of  the  Baltimore  &  Ohio. 

What  strong  financial  pressure  was  exerted  on  the  prospective  pur- 
chaser is  not  disclosed  by  the  record,  but  the  road's  committee  seem- 
ingly considered  certain  advantages  to  be  gained  along  that  line 
when  they  stated  that — 

If  purchase  is  made  as  now  proposed,  then  for  the  term  of  the  agreement 
the  Baltimore  &  Ohio  wUl  have  as  active  agents  and  partners  the  influential 
house  of  J.  P.  Morgan  &  Co.,  making  every  effort  to  effectuate  a  reorgani- 
sation on  the  most  conservative  basis,  and  endeavoring  to  increase  the  revenues 
of  the  company  to  make  their  stock  as  valuable  as  possible. 

The  plan  as  finally  agreed  upon,  and  approved  by  the  court, 
allowed  the  surrender  of  the  property  to  tiie  Baltimore  &  Ohio  man- 
agement on  August  20,  1909.  A  majority  in  the  board  of  directors 
was  filled  by  nominees  of  the  purchasing  company,  and  changes  in 
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(^oers  immediately  followed  the  change  in  control.  The  property 
and  business  was  returned  to  the  possession  and  custody  of  the  com- 
pany, subject  to  the  right  of  the  court,  upon  its  own  motion  or  upon 
the  petition  of  any  party  to  the  cause,  to  resume  possession  and  con- 
troL    The  receiver  was  never  formally  discharged. 

Ol  the  new  general  mortgage  bonds,  authorized  issue  $20,000,000. 
$15,000,000  in  par,  together  with  $60  in  cash  per  note  of  $1,000,  were 
delivered  in  exchange  for  $15,000,000  of  the  4^  per  cent  collateral 
trust  notes  and  all  impaid  coupons  thereon;  $1,364,000  in  par  were 
delivered  to  the  Pere  Marquette  in  satisfaction  of  the  Harmon- 
Crapo  arbitration  award;  and  $1,272,000  in  par  were  delivered  at  85, 
together  with  $4,237.24  in  cash,  to  redeem  sundry  call  loans  amount- 
ing to  $892,624.79  and  accrued  interest  thereon  of  $192,812.45.  The 
collateral  trust  notes  Uius  redeemed  were  represented  in  the  com- 
pany's assets,  as  previously  explained,  partly  by  stock  of  the  Pere 
Marquette  and  partly  by  5  per  cent  preferred  stock  of  the  C,  H. 
ft  D.  purchased  for  retirement.  The  arbitrators'  award  did  not 
specify  the  particular  claims  which  were  allowed  in  determining  the 
amount  awarded,  but  from  the  nature  of  the  claims  rehearsed  in 
that  award  it  seems  plain  that  no  permanent  property  was  secured 
to  the  C,  H.  &  D.  by  satisfaction  of  the  award  through  issuance  of 
$1,364,000  of  its  general  mortgage  bonds  to  the  Pere  Marquette.  As 
to  the  notes  redeemed  it  seems  quite  likely,  in  view  of  the  large 
deficits  accumulated  at  the  time,  that  these  $892,624.79  of  notes  were 
not  represented  at  all  in  the  property  investment  of  the  C,  H.  &  D., 
but  the  accounts  do  not  permit  the  determination  of  the  actual  facts 
in  such  cases. 

Turning  now  to  the  first  and  refunding  mortgage  bonds,  the 
record  shows  that  $13,000,000  in  par  thereof,  not  guaranteed,  were 
at  once  deposited  as  collateral  to  the  $11,557,000  of  C,  H.  &  D.  pur- 
chase money  collateral  trust  gold  notes  dated  January  1,  1908: 
$1,677,000  in  par,  also  not  guaranteed,  together  with  $4,880.40  of 
accrued  interest  thereon  and  $2,589.60  in  cash  were  used  at  89  to 
redeem  sundry  notes  amounting  to  $1,500,000 ;  and  $7,500,000  in  par, 
guaranteed  by  the  Baltimore  &  Ohio,  were  sold  for  cash  at  88^  and 
interest  The  proceeds  of  this  $7,500,000  went  into  the  general  funds, 
fwrn  which  there  was  paid  a  note  of  $5,000,000,  plus  $64,583.33,  in- 
terest thereon,  to  Morgan  &  Company  for  their  loan  made  to  carry 
oat  the  reorganization  plans.  Here,  also,  it  is  not  possible  to  state 
how  much,  if  a^y,  of  the  proceeds  of  the  $1,500,000  of  sundry 
notes  redeemed  was  represented  in  the  property  investment  of  the  C, 
H.  ft  D.,  and  the  same  is  true  of  a  part  of  the  proceeds  from  the 
$7,600,000  of  new  bonds  last  mentioned.  The  ^^  reorganization  loan," 
however,  was  handled  in  a  special  account.  In  addition  to  the 
$5,000,000  received  from  J.  P.  Morgan  ft  Company  that  account  was 
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credited  with  $244,101.05  of  net  proceeds  from  the  sale  of  $250,000  in 

par  of  treasury  purchase  money  collateral  trust  gold  notes  and 

$1,682.62  of  bank  interest,  making  aggregate  credits  of  $5,245,783.67, 

which  was  disbursed  at  various  times  for  the  following  purposes : 

Redemption  of  receiver's  certificates \ $851,830.00 

RedemptioD  of  receiver's  caU  loans , 500.000.00 

Partial  payments  of  principal  of  various  notes 9, 422. 93 

Matured  interest  on  C,  H.  &  D.  funded  debt 1, 377, 834. 27 

Interest  on  receiver's  and  other  loans 20, 885. 89 

Interest  on  matured  coupons  to  date  of  settlement 44, 190. 88 

Commissions  tor  paying  coupons 2,540.02 

Interest  payable  by  C,  H.  &  D.  on  terminal  company  bonds 54, 000. 00 

Services  of  trustees  and  other  expenses  in  connection  with  the 

issuance  of  seciurities  and  settlement  of  notes,  etc 30, 372. 87 

Payment  of  material  claims,  etc 927, 845. 57 

Payments  in  connection  with  recovery  of  Ashland  &  Ironton 

bridge  and  related  properties 829, 824. 70 

Cash  pajrment  of  |00  with  each  general  mortgage  bond  exchanged 

for  4i  per  cent  coUateral  trust  gold  note,  matured  Sept  1, 1908..  900, 000. 00 
Part  of  compensation  and  expenses  of  committee  r^resenting 

holders  of  collateral  trust  gold  notes 100, 000. 00 

Services  and  expenses  of  conmiittee  representing  holders  of  Cin- 
cinnati, Findlay  &  Fort  Wayne  l>onds 14,000.00 

Payment  to  Frank  O.  Loveland  for  services  as  special  master 5, 500. 00 

Payment  to  Gea  F.  BrowneU  for  legal  services,  in  fuU,  Sept, 

1905.  to  Oct,  1909 10, 000. 00 

Payment  to  F.  W,  Stevens  for  legal  services,  in  fuU,  to  Apr.  1, 1909-  15, 000. 00 
Bmital  of  Huffman  Basin,  Dayton,  Ohio,  for  period  prior  to  re- 

oeivership 15, 904. 93 

Taxes 36. 021. 17 

Miscellaneous  items 610. 44 


Total 5, 245, 783. 67 

Payments  such  as  the  above  are  common  to  most  reorganizations. 
Particularly  is  this  so  in  cases  like  the  present,  where  the  stock  own- 
ing and  junior  security  interests,  in  order  to  sacrifice  as  little  as 
possible  tiiemselves,  are  compelled  to  call  upon  the  prior  creditors 
for  still  less  sacrifice.  In  this  as  in  many  railroad  reorganizations, 
reliance  was  seemingly  placed  upon  future  prosperity  to  support  not 
only  the  securities  defaulted  on  in  the  past,  but  additional  securities 
issued  to  care  for  the  defaulted  interest,  for  heavy  reorganization  ex- 
penses, and  for  other  concessions  made  to  avoid  foreclosure.  In  the 
Pere  Marquette  reorganization  plan  proposed  on  October  30,  1916, 
the  estimated  cash  requirements  aggregating  $16,000,000  included 
over  $2,500,000  on  account  of  reorganization  expenses,  committees* 
expenses,  and  commissions. 

The  funding  of  interest  is  not  completely  revealed  in  the  forgoing 
statemoits.  The  record  otherwise  shows  that  all  of  the  $851,830  of 
receiver's  certificates  redeemed  had  been  issued  to  pay  bond  interest 
In  addition,  it  is  altogether  likely,  In  view  of  the  annual  (grating 
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deficits  during  the  receiver's  operation,  that  the  $500,000  of  his  call 
loans  had  been  made  to  keep  up  payments  of  interest  on  underlying 
Ixmds,  although  the  record  does  not  conclusively  show  this  to  be  a 
fact  Mention  has  already  been  made  of  the  use  of  some  of  the  new 
general  mortgage  bonds  to  redeem  notes  and  $192,812.45  of  accumu- 
lated interest  thereon ;  so  that,  leaving  out  of  consideration  the  prin-  * 
dpal  of  notes  which  may  or  may  not  have  been  issued  to  pay  interest, 
there  is  definitely  shown  to  have  been  about  two  and  a  half  million 
dollars  of  interest  f  mided  in  these  two  new  issues  of  C,  H.  &  D.  bonds. 
This  sum  we  do  not  doubt  would  be  largely  increased  if  the  facts 
could  be  determined  as  to  the  use  made  of  proceeds  of  the  notes  also 
redeemed  by  these  bonds. 

The  burdens  put  on  the  C,  H.  &  D.  in  the  shape  of  payments  of 
reorganization  expenses  were  exceedingly  heavy.  Such  charges 
aggregated  about  $650,000.  Some  were  paid  wholly  or  in  part  from 
the  proceeds  of  first  and  refunding  bonds,  and  are  thus  shown  in 
the  preceding  list;  the  balance  was  paid  largely  from  a  loan  of 
$500,000  made  on  August  14,  1909,  by  Morgan  &  Company  which 
as  late  as  June  30,  1916,  was  still  unpaid.  Besides  legal  fees 
and  expenses,  there  were  two  principal  classes  of  expenses  represented 
in  the  $650,000;  one,  the  trustees'  fees  and  expenses  in  connection 
with  the  bonds  and  notes,  aggregating  some  $85,000,  and  the  other  the 
payments  made  on  account  of  bondholders'  committees  and  like  ex- 
penditures, about  $325,000.  There  was  one  item  included  in  the  latter 
class  which  deserves  particular  attention,  namely,  $229,002.89  paid  to 
tiie  committee  representing  the  holders  of  the  $15,000,000  of  S^-year 
collateral  trust  notes.  The  books  of  the  C,  H.  &  D.  do  not  show  any 
details  of  this  large  expenditure,  but  according  to  the  record  before 
OS  it  was  disbursed  as  follows : 

To  J.  N.  Wallace $24, 50a  00  fee  as  member  of  the  committee. 

To  H.  8.  Redmond 24, 500. 00  fee  as  member  of  the  committee. 

To  Harry  Bronner 24, 500. 00  fee  as  member  of  the  committee. 

To  F.  S.  Smlthers 24, 500. 00  fee  as  member  of  the  committee. 

To  J.  H.  McOiemeDt 24, 600. 00  fee  as  member  of  the  committee. 

To  J.  H.  McGlement 10, 000. 00  fee  for  additional  services. 

To  Central  Trust  Co.  of  New  York  25, 000. 00  fee  for  services  to  committee. 

To  JoUne,  Larkln  &  Rathbone 49, 500. 00  fee  for  legal  services  and  charges 

of  counsel  retained  by  them. 

To  P.  S.  Randall 2, 000. 00  fee  for  secretarial  services. 

To  F.  L.  Babcock 1 —    2, 000. 00  fee  for  secretarial  services. 

To  Wm.  D.  Guthrie 2, 000. 00  fee  for  services. 

To  Hailgarten  &  Co 2, 500. 00  fee  for  services  rendered  and 

disbursements  incurred  by 
Swiss  Bank  Vereln. 

To  sundry  parties . 8, 481. 25  for  advertising. 

T6  Central  Trust  Co ..«- 1, 079. 00  for  interest  on  loans. 

To  mmdr>  parties ^^    8, 942. 64  for  miscellaneous  expenses. 

Total 229. 002. 89 
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These  services  were  rendered,  not  to  the  carrier,  but  to  creditors  of 
the  carrier.  They  were  paid  for  by  the  carrier  out  of  borrowed 
money,  and* its  heavy  interest-bearing  debt  was  thereby  increased. 
No  consideration  appears  to  have  been  shown  for  its  burdened 
financial  condition  in  fixing  these  munificent  fees.  There  is  also  a 
'  touch  of  the  ironical  in  the  fact  that  the  note  holders  served  by  this 
costly  array  of  committeemen,  counsel,  and  trustees,  at  the  expense 
of  their  debtor,  were  constrained  as  the  outcome  of  that  service  to 
relinquish  interest  for  3  years  and  10  months  up  to  July  1,  1909, 
on  their  4}  per  cent  notes,  and  to  accept  for  each  of  their  notes, 
principal  $1,000,  the  sum  of  $60  in  cash,  and  a  general  mortgage 
bond,  principal  $1,000,  which  called  for  a  further  sacrifice  of  4^  per 
cent  interest  for  two  years,  of  3^  per  cent  for  the  following  three 
years,  and  of  1^  per  cent  for  the  next  following  two  years,  in  case  the 
road  failed  to  earn  those  sums. 

Before  leaving  this  subject  there  is  one  further  agreement  to  men- 
tion, one  by  which  the  C,  H.  &  D.  minority  stockholders  were  cared 
for.  This  was  dated  July  1,  1909,  and  was  entered  into  by  the 
Baltimore  &  Ohio  with  such  of  the  holders  of  the  C,  H.  &  D.  common 
stock  as  should  deposit  such  stock  thereimder  before  September  10, 
1909,  later  extended  to  February  1,  1910.  The  Baltimore  &  Ohio 
agreed  to  pay  the  same  price  for  such  stock  as  would  be  fixed  for  the 
stock  to  be  purchased  from  J.  P.  Morgan  &  Company.  Under  this 
agreement  some  5,200  shares  of  stock  have  been  deposited,  thus  in- 
volving the  Baltimore  &  Ohio  in  a  purchase  of  practically  all  of  the 
80,000  shares  of  common. 

IX.  PEBIOD  OF  CONTBOL  BT  BALTIMOBK  A  OHIO,  FBOM  iOO». 

We  now  come  to  a  consideration  of  the  results  to  the  C,  H.  &  D. 
from  its  management  by  the  Baltimore  &  Ohio  which  began  with  the 
fiscal  year  of  1910,  or  on  August  18, 1909,  to  be  precise.  There  is  here 
inserted  a  comparative  annual  income  statement  to  June  30, 1914 : 
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Lest  there  be  misunderstanding  on  that  point  it  should  be  said  that 
the  results  in  1913  and  1914  are  due  in  part  to  extraordinary  circum- 
stances incident  to  floods  in  the  spring  of  1913.  This  will  be  con- 
sidered at  length  later  on. 

It  will  be  noted  that  the  Baltimore  &  Ohio  committee's  estimate  of 
$558,000  deficit  for  1910  was  exceeded  by  the  actual  results — 
$720,263.21  being  the  amount  of  the  year's  fixed  charges  whidi  the 
earnixigs  failed  to  provide.  One  of  the  features  of  the  readjustment 
plans  was  that  $5,000,000  in  par  of  the  new  first  and  refunding  mort- 
gage bonds  bearing  the  Baltimore  &  Ohio  guaranty  were  to  be  sold  at 
once  to  be  used  for  improvements  and  betterments.  The  bankers 
failed  to  exercise  their  option  on  these  bonds,  however,  and  before  the 
first  year  was  out  the  Baltimore  ft  Ohio  found  it  necessary  to  advance 
$550,000  in  order  to  enable  the  C,  H.  &  D.  to  carry  on  construction 
work  already  begun.  First  and  refunding  bonds  were  accepted  as 
collateral  at  a  price  of  80,  the  Baltimore  &  Ohio  board  approving  the 
transaction  on  July  14,  1910,  and  voting  authority  for  loans  up  to 
$2,550,000.  Another  important  transaction  at  the  close  of  this  first 
year  was  the  purchase  of  some  $2,897,630  worth  of  new  equipment. 
Of  this  amount  $577,630  was  paid  in  ca^  and  the  balance  covered  by 
5  per  cent  equipment  notes.  This,  of  course,  increased  the  fixed 
charges  of  the  company  and  with  the  interest  on  Baltimore  &  Ohio 
loans  produced  a  total  interest  burden  for  the  second  year  of  the 
Baltimore  &  Ohio  control  which  was  only  $309,000  under  the  annual 
interest  charges  on  the  property  before  the  readjustment  was  un- 
dertaken. 

1.  Sale  by  C,  H.  dk  D.  of  Pere  Marquette  stock. — ^Early  in  1911  it 
became  apparent  that  the  Pere  Marquette  was  again  in  serious  finan- 
cial distress.  It  had  been  operated  at  a  deficit  of  over  $600,000  dur- 
ing the  first  seven  months  of  the  fiscal  year  to  June  30, 1911,  and  its 
cash  requirements  for  the  remainder  of  the  calendar  year  1911  were 
estimated  at  about  $3,300,000,  not  taking  into  account  the  necessary 
renewal  at  various  times  before  December  31,  1911,  of  notes  aggre- 
gating $2,350,000.  The  company's  credit  was  exhausted,  so  the  mat- 
ter was  brought  to  the  attention  of  the  C,  H.  &  D.  and  Baltimore  & 
Ohio  managements  on  account  of  the  large  holding  of  Pere  Marquette 
stock  by  the  C,  H.  &  D. 

Investigation  by  the  Baltimore  &>  Ohio  led  it  to  the  conclusion 
that  its  interests  in  the  Pere  Marquette  ^*  were  too  remote  to  justify 
that  company  (the  Baltimore  &  Ohio)  in  making  such  advances  " 
either  directly  or  indirectly  through  the  C,  H.  &,  D.  To  appreciate 
the  change  of  front  involved  in  that  statement  we  need  only  turn 
back  some  two  years  to  negotiations  for  the  sale  of  the  0.,  H.  &  D. 
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to  the  Baltiinore  &  Ohio  where  control  of  the  Pere  Marquette 
is  given  pnuninenoe  by  both  seller  and  buyer  as  a  '^  reason.^  Of 
course,  the  failure  of  the  0.,  H.  &  D.  to  earn  its  own  fixed  charges 
FHiderBd  it  incapable  of  itself  lending  any  assistance.  It  was,  there- 
fore, decided  to  endeavor  to  sell  the  Pere  Marquette  stock,  and 
negotiations  along  that  line  resulted  in  a  sale  at  $28  per  share  to 
J.  P.  Morgan  &  Company,  the  latter  agreeing  also  to  render  finan- 
cial assistance  to  the  Pere  Marquette.  The  sale  was  under  an 
agreement  dated  February  27,  1911,  which  was  approved  by  the  C, 
H.  &  D.  board  at  a  meeting  on  that  day  and  by  the  stockholders 
on  October  10, 1911,  not  specifically,  however,  but  through  a  blanket 
vote  approving  all  acts  of  the  directors  and  executive  committee 
during  the  year.  Under  the  terms  of  the  agreement  the  C,  H.  &  D. 
was  to  bear  all  expense  incident  to  securing  the  release  of  the  stock, 
was  to  pay  the  New  York  transfer  tax,  and  was  to  save  the  pur- 
chaser hannless  from  all  claims  against  the  stock.  The  purchase 
price  was  to  be  payable  on  December  1,  1916,  without  interest,  and 
leas  all  indebtedness  then  due  or  owing  the  purchaser  by  the  C, 
H.&  D. 

Ab  has  hereinbefore  been  stated,  this  Pere  Marquette  stock  had 
been  included  in  and  never  released  from  the  sale  contract  of  April 
6, 1905,  made  by  the  0.,  H.  &  D.  with  the  Michigan  Securities  Com- 
pany. The  necessity  of  obtaining  such  a  release  in  order  to  consum- 
mate this  sale  to  Morgan  &  Company  was  seemingly  overlooked  at 
the  time,  for  it  was  not  until  June  8, 1911,  that  a  release  was  under- 
taken and  effected. 

It  will  be  recalled  that  the  C,  H.  &  D.  bought  this  stock  at  the  price 
of  $125  per  share  and  issued  $18,750,000  of  securities  in  payment 
therefor,  so  that  its  sale  at  28  resulted  in  a  loss  of  $11,220,000.  This 
constitutes  the  largest  single  item  in  its  book  deficit  of  $29,878,658.88 
accumulated  to  June  30, 1914.  In  addition  it  paid  $312,500  cash  com- 
minions  to  F.  H.  Prince  &  Company  for  alleged  services  in  connec- 
tion with  the  purchase,  and,  of  course,  was  put  to  other  expense  in 
iasning  its  securities  and  in  collateral  transactions.  It  has  thus  suf- 
fered a  direct  loss  of  well  on  toward  $12,000,000.  Furthermore,  the 
Cy  H.  &  D.  no  longer  has  any  rights  even  in  the  purchase  price  of 
128  per  share,  payable  December  1, 1916,  by  J.  P.  Morgan  ft  Company 
to  the  C,  H.  &  D.,  for  under  the  terms  of  an  agreement  dated  June  13, 
lftl2,  said  rights,  together  with  various  securities,  were  transferred 
to  the  Baltimore  &  Ohio  as  part  of  the  collateral  security  for  sundry 
eadi  loans. 

SL  ModifleaHon  of  O^  B.  dk  D.  stock  purchase  contract. — Condi- 
tMHied  upon  this  sale  of  Pere  Marquette  stock  to  J.  P»  Morgan  & 
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Company,  there  was  executed  an  agreement,  dated  February  27, 1911, 
supplem^ital  to  the  original  purchase  agreement  between  that  firm 
and  the  Baltimore  &  Ohio  covering  the  sale  of  the  C,  H.  &  D.  stock. 
By  this  first  supplemental  agreement  a  minimum  price  of  $34,144  pins 
per  share  and  a  maximum  price  of  $100  per  share  was  fixed  for  the 
74,097  shares  to  be  bought  from  the  Morgan  firm,  between  which 
limits  the  price  was  to  be  fixed  according  to  their  original  agreement. 
This  minimum  price  was  one  deduced  by  dividing  the  amount  to  be 
paid  by  Morgan  &  Company  for  the  Pere  Marquette  stock,  $2,530,000, 
by  the  number  of  shares  of  C,  H.  &  D.  stock  sold  by  that  firm  to  the 
Baltimore  &  Ohio. 

3.  Operating  losses  in  1911  and  1919. — ^Reference  to  the  statement 
at  page  199  herein  shows  that  for  the  fiscal  year  to  June  30,  1911, 
the  C,  H.  &  D.  failed  by  $661,045.91  to  earn  its  fixed  charges,  and 
that  the  corresponding  deficit  the  following  year  was  $617,886.76. 
The  Baltimore  &  Ohio  committee  had  estimated  that  the  results 
would  be  a  deficit  of  $413,000  in  1911  and  a  profit  of  $245,600  in 
1912.  Contributing  to  this  failure  of  expectations,  there  may  be 
noted  the  following:  Gross  revenues  for  1911  and  1912  were 
$9,570,000  and  $9,825,000,  respectively,  against  the  $9,540,000  and 
$10,112,000  estimated  by  the  conunittee;  the  operating  ratios  were 
77.31  and  74.47  per  cent,  against  estimated  ratios  of  75  and  70 
per  cent,  respectively;  taxes  were  $378,977  and  $397,675,  instead  of 
$300,000  for  each  year  as  estimated;  and,  even  with  the  new  equip- 
ment purchased  in  1910  there  were  debit  balances  for  hire  of  equip- 
ment reaching  $104,781  and  $188,863,  respectively,  instead  of  credit 
balances  as  estimated.  It  is  also  worthy  of  note  that  in  1912  the 
total  interest  charges  were  only  $66,000  less  than  for  the  year  imme- 
diately preceding  the  assumption  of  control  by  the  Baltimore  &  Ohio. 

4.  Further  modification  of  (7.,  H.  <6  D.  stock  purchase  contracts. — 
The  original  contract  covering  the  purchase  of  the  C,  H.  &  D.  stock 
was  again  modified  by  a  supplemental  agreement  dated  October  21, 
1912,  approved  by  the  Baltimore  &  Ohio  board  of  directors  on  Octo> 
ber  31, 1912,  apparently  without  previous  consideration  or  authoriza- 
tion of  negotiations.  The  sum  payable  by  the  Baltimore  A  Ohio  for 
the  C,  H.  &  D.  stock  was  conditioned  on  the  payment  by  Morgan 
A  Company  of  the  before-mentioned  contracted  price,  $2,530,000, 
for  the  110,000  shares  of  Pere  Marquette  stock  and  was  fixed,  both 
as  to  maximum  and  minimum,  at  that  same  amount,  payable  un- 
conditionally on  December  1,  1916,  plus  an  additional  sum  of 
$740,970  payable  on  the  same  date,  but  dependent  cm  whether  or 
not  the.C,  H.  A  D.  should  be  compelled  to  make  good  its  guaranty 
of  $9,207,000  of  Pere  Marquette  bonds,  or  should  be  forced  into  a 
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receivership  on  that  account.  In  this  supplem^ital  agreement  the 
parties  each  discharged  the  other  from  any  liability  to  advance  equally 
any  smns  necessary  to  make  up  a  shortage  of  C,  H.  &  D.  earnings 
to  mert  the  1  per  cent  interest  charges  on  its  general  mortgage  bcmds 
in  1912,  1918,  and  1914;  it  also  relieved  J.  P.  Morgan  &  Company 
from  its  obligation  to  pay  a  sum  equal  to  so  much  of  the  interei^ 
above  3  per  cent  per  annum  for  the  fiscal  years  ended  Jime  30, 
1917, 1918,  and  1919,  on  the  C,  H.  &  D.  general  mortgage  bonds,  as 
the  net  earnings  of  that  company  for  those  years  should  not  suffice 
to  pay. 

Oscar  G.  Murray,  president  of  the  Baltimore  &  Ohio  in  1909,  testi- 
fied that  at  the  time  the  C,  H.  &  D.  purchase  was  made  he  was  not 
informed  as  to  that  company's  guaranty  of  the  $9,207,000  of  Pere 
Marquette  bonds  referred  to  in  this  agreement.  The  subject  was  not 
covered  in  Major  Bulkley's  report,  but  the  record  before  us  shows 
that  Major  Bulkley  had  been  fully  informed  of  the  guaranty  by 
comptroller  Cramer,  of  the  C,  H.  &  D.  It  also  appears  that  facts 
respecting  the  guaranty  had  previously  been  given  in  financial 
publications. 

5.  Flood  damages  in  191S. — ^In  considering  the  results  for  1918  and 
1914  as  given  in  the  statement  at  page  199,  allowance  must  be  made 
for  the  extraordinary  expense  and  temporary  loss  of  business  result- 
ing from  the  floods  in  Ohio  and  Indiana  in  the  spring  of  1918. 
These  caused  the  loss  to  the  C,  H.  &  D.  of  nine  bridges,  three  of 
which  were  over  large  rivers,  of  61  miles  of  track,  of  station  build- 
ings, and  of  other  property,  and  the  practical  suspension  of  traffic  for 
several  months.  A  receivership  for  the  property  was  not  sought.  The 
Baltimore  &  Ohio  at  once  joined  operating  forces  with  the  C,  H. 
A  D.  in  the  reconstruction  of  the  line  and  the  restoration  of  the 
facilities.  All  of  the  replacements  with  permanent  structures  had 
not  even  yet  been  put  in  when  testimony  on  this  subject  was  taken 
in  May,  1916,  but  up  to  June  30, 1914,  a  direct  outlay  of  $1,277,933.18 
had  been  made  on  account  of  flood  damages.  Of  this  $176,941.0"^ 
represented  additions  to  and  betterments  of  the  property  chargeable 
to  property;  the  balance  has  been  charged  to  operating  expenses, 
125,000  in  1918  and  $1,075,991.66  in  1914.  To  that  extent  certainly 
tiie  deficits  of  those  years  must  be  considered  due  to  abnormal  con- 
ditions; what  additional  abnormality  resulted  from  loss  in  gross 
revenues  is,  of  course,  a  matter  of  conjecture  only. 

6.  Cash  advances  by  Baltimore  <6  Ofuo. — Funds  to  pay  these  flood 
damages  were  all  advanced  by  the  Baltimore  &  Ohio.  The  flood  ad- 
Tsnoes,  together  with  others  made  by  the  Baltimore  &  Ohio  from 
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time  to  time  for  various  purposes  ever  since   1910,  aggregated 
$10,488,737.52  up  to  June  30, 1914,  as  shown  in  the  following  table: 


Year  ended  June  30~ 


For  oonstnio* 
tloo. 


For  deficit  in 
inoome,  etc. 


For  maturing 
equipment 
omigatlona. 


For  flood  ex- 
penditures. 


TotaL 


mo 

1911 

1912 

1913 

1914 

Total 


S5SO,000.00 

3,449,000.00 

425,000.00 

265,000.00 

300,000.00 


1208,223.34 

631,488.34 

1,129,223.34 

1,420,575.91 


$496,776.66 
480,776.66 
470,776.66 
466,896161 


|4OO,00aOO 
800,000.00 


1650,000.00 
8,149,000.00 
1,637,266.00 
2,266,00a0O 
2,987,472.  aa 


3,989,000.00 


8,884,610.93 


1,915,226.50 


1,200,000.00 


10,488,737.52 


At  a  meeting  on  May  29, 1913,  the  finance  committee  of  the  Balti- 
more &  Ohio  referred  to  the  president  the  matter  of  ascertaining 
what  arrangements  could  be  made  to  secure  an  e2ctension  of  the 
$11,557,000  of  C,  H.  &  D.  notes  falling  due  on  July  1  following,  and 
which,  as  previously  explained,  had  been  indorsed  by  the  Baltimore 
&  Ohio  with  its  guaranty  of  principal  and  interest  He  reported  at  a 
meeting  on  June  10  that  it  was  impossible  to  arrange  for  such  an  ex- 
tension and  recommended  that  the  company  issue  its  one-year  5  per 
cent  secured  notes  to  provide  for  the  retirement  of  the  C,  H.  &  D. 
notes  and  for  other  financial  requirements  of  the  Baltimore  &  Ohio. 
The  committee  approved  this  recommendation,  and  it  was  formally 
approved  by  the  executive  committee  and  by  the  board  on  June  19, 
1913.  These  meetings  also  voted  authority  for  the  payment  by  the 
Baltimore  &  Ohio  of  the  principal  and  interest  on  said  C,  H.  &  D. 
notes,  the  latter  having  given  notice  of  its  inability  so  to  do.  All  this 
entailed  an  additional  cash  outlay  by  the  Baltimore  &  Ohio  of 
$11,788,140. 

On  December  11, 1913,  the  Baltimore  &  Ohio  board  appointed  Ed- 
ward R.  Bacon,  L.  F.  Loree,  Kobert  S.  Lovett,  and  president  Willard, 
ex  oflScio,  as  a  committee  to  consider  and  report  on  the  C,  H.  &  D. 
relations  to  the  Baltimore  &  Ohio.  At  a  meeting  of  the  board  on 
June  11, 1914,  Bacon  made  an  oral  report  in  which  he  referred  to  the 
statement  filed  by  president  Willard  in  TTie  Five  Per  Cent  Casey 
suprdf  and  called  particular  attention  to  the  changes  which  had  come 
about  since  execution  of  the  purchase  agreement  of  July,  1909,  such 
as  large  increases  in  rates  of  pay,  taxes,  and  other  expenses  which 
had  operated  not  only  to  make  impossible  of  realizaticm  the  estimate 
of  net  earnings  made  in  1909  but,  through  their  effect  on  the  Pere 
Marquette — 

had  greatly  reduced  the  value  of  the  stock  of  that  company  which  had  been 
looked  upon  as  a  substantial  asset  in  the  treasury  of  the  Cincinnati,  HamUton  & 
Dayton. 
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There  followed  a  recital  of  the  results  of  operation  to  date,  the 
heavy  expenditures  on  account  of  the  flood  of  1918,  and  a  statement 
of  the  advances  made  by  the  Baltimore  &  Ohio,  aggregating  over 
$21,000,000.  Mention  was  made  of  the  deficiency  of  equipment  on 
the  C,  H.  &  D.,  to  remedy  which,  and  the  then  serious  charges  for 
hire  of  foreign  equipment,  would  require  very  considerable  sums. 
These  matters  and  the  poor  earnings  on  many  of  the  branches  and 
'  the  low  rates  in  that  territory  brought  the  committee  to  the  con- 
clusion that  the  Baltimore  &  Ohio  could  no  longer  advance  funds 
to  take  care  of  the  C,  H.  &  D.'s  many  necessities.  The  special  com- 
mittee was  then  discharged  and  its  duties  given  to  the  executive 
committee.  The  board  then  authorized  the  president,  with  the 
approval  of  the  executive  committee,  to  make  such  loans  to  the 
C,  H.  &  D.  to  meet  its  obligations  maturing  July  1,  1914,  as  said 
committee  might  deem  it  advisable  to  make. 

At  this  point  it  will  be  helpful  to  consider  in  a  general  way  the 
results  of  the  financing  and  operations  of  the  C,  H.  &  D.  from  its 
organization  in  1895  up  to  June  80,  1914.  In  Appendix  5  there  is 
presented  a  statement  for  that  period  which  contains  the  principal 
items  of  the  general  balance  sheet  and  also  a  consolidated  statement 
of  income  and  profit  and  loss  accounts.  The  following  recapitula- 
tion  of  an  analysis  of  the  company's  profit  and  loss  account  shows 
the  principal  items  going  to  make  up  the  $86,068,145.29  of  net  losses, 
almoet  all  of  which  accumulated  in  the  period  since  July  1,  1904. 
This  should  be  read  in  connection  with  the  detailed  recital  in  the 
i^>ort  of  the  events  here  summarized. 

BeoapfiuMkm  of  an  analyaia  of  profit  and  lo$8  account  covering  the  period^ 

July  i,  1895,  to  June  SO,  19U,  inclusive. 


Bool* 


•fleomit  btlancM  tranelemd — 1896  to  1014 

__  _j«aili  Mit  of  $114)00,000  Pare  ICiirqiiette  R.  R.  oommon  itook, 

ba^^nSm^jMtn 

•oqnniig  Pcfo  ICwQiwtto  R.  R.  oomnioB  itook '. .  • 

jglv  tax  on  P«ro  Iteqiwtto  R.  R.  oomiDOB  gtook , 

„   of  iBit  fl#  CtmM.  A.  Broeo  and  Ccroowtto  Ormiriitfon  md  Aodlt 

•.  C^  B.  A  D.  for  Prinoo'i  odditloDaroommlsaoot , 

M  fttWng  OtediaMtl. Hamlttoo  A  Dayton  Ry.  Co.  Spcr ont  pre- 

MookdMrTilM  00,870,835)  > 

B  of  MlpirdMiopaM  In  TOtirteg  00,670,985  aiKdBiiai,H 

4I)i7tOBBT.Co.5p«roontDrafBrTed8tock 

m  wtirBH  ClMi iinrt  I,  HMnlltop  A  Daytoo  Ry.  Ca  4  per  cent  pro- 

Mook(MrTaliMtl|07jLM0)> 

» PonaforqiMtlt  B.  B.  Co.  Apr.  10, 1908.  by  Haniioii-CH»o  orbi- 
of  fltalma  olC^  H.  *  D.  Ry.  and  P.  M.  R.  R.  imlut  ooob  otlMr, 

pof«lHO«tof]oMt(lUr.l.l905)onatt«5yfoniMr 

of  fuaoy  adTtaeot  to  and  blllt  acaiost  the  Chicago,  Cfndii- 

ALooliVlliB.  B.  Co. la ooniaqoaaeo « "agrownont  and rolease" 

l,10t7CBnidliardMttl«DaBt).. 

tyailtiii  M  la  ooMWBtlon  witti  tho  wadtuituiont  of  the  flnanew 

rfffcafliMii, nimmim  \  rirrimmj  rn  inrnt 

to  pnAt  aad  lo«  aeeoimt,  of  dteount,  oommtalona,  ox- 
wtth  JMoanoe  and  oxteMten  of  neorltlat... . . 

i  T^aaMHir*!  aaoooBtiM  repordi  group  and  doilqiato  theae  jUfM 
_   _____         wtatn  noM  not  propvly  to  oloMlfii  ~ 

MTOl*— 17— VfXL  44 Iff 


118,405,363.06    02,300,006.50 

U,  230, 000. 00 

901,707.36 

2,200.00 

11,466.06 
1,365,8716.20 
1,468,918.83 

83,414.13 

1,864,000.00 

467,881.20 
660^08118 

1, 785^432. 50 

diown,bnt  aaalyaea  of  thoaa 
J  ffhioh  are  Itania  porpoaely 
it  page  155. 
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Recapitulation  of  an  analysis  of  profit  and  loss  account  oovwing  the  period^ 
July  1, 1895,  to  June  SO,  19H,  inoliwive— Continued. 


Item 


Depreciation  prior  to  July  1»  1907,  OBMulpmeiit  retired , 

Depreciation  on  buildings,  tracki  and  fbnictnree,  retired,  not  replaced.. . . . 
Dividend  No.  1  on  Cincinnati,  Hamilton  &  Dayton  Ry.  Co.  oommon  stock 

(2  per  cent  on  80,000  shares) 

Adyances  made  to  dxidnnati,  Rfc^mond  A  Fort  Wajme  B.  R.  Co.  from 

1872  to  1888.  charged  off 

Reduction  of  book  vahxe  of  dadnnati  Elevator  Co.  stock 

Part  of  the  adjustments  of  aoooonts  rcsoltingfrom  theoonsoUdation  of  1806 . . 
Interest  waived  on  dndnnatl,  Hamilton  A  Dayton  Ry.  Co.  collateral  tmst 

notes  of  Mar.  1, 1906,  in  connectioo  with  the  readjustment  of  1900 

Increase  in  book  vahxe  of  Southwestern  Coostruotion  Co.  stock  owaed 

Increase  in  book  vahie  of  Pigua  &  Troy  Branch  R.  B.  bonds 

Dividends  and  interest  on  lOefalganSecartties  Co.  stock 

Interest  and  exchange,  July  M896,  to  June  30, 1904 

Overcharge  claims  paid.  $106,066.00,  and  esnoense  auditing  same,  96,360. . . . 
Dividends  on  Cincinnati,  Indianapolis  A  Western  Ry.  Co.  common  stock 

owned 


ToadJust  accounts, "  Undivided  Expenses,"  and  "  River  &  Railroad  Traas- 

portatlonCo.'' 

luseellaaeous  items , 


Net  debit  dUteenoe  between  balance  (Cr.  M,189,486.46)  on  July  1, 
1895,  and  balaaoe  (Dr.  629,878,668.88)  on  June  80, 1914. 


Debit 


12,475,232.37 
90,101.81 

160,000.00 

388,515.64 

74,999.00 

6,131,986.46 


26,634.56 
112,386.06 


36,742.75 
129,671.26 


42,146,389.99 
6,078,244.70 


86»068.145.29 


Oedtt. 


1902,400.00 

1,687,500.00 

882,906.58 

24,999.00 

56»301.16 

230,946.» 


294,120.97 


130,064.87 


6,078,244.10 


X.  a,    H.   *   D.   SECOND   BECEIVEB8HIP,   1914. 

ObTiously  a  second  receivership  of  the  C,  H.  &  D.  had  been 
inevitable  for  some  time.  On  July  2,  1914,  a  bill  praying  for  sach 
receivership  was  filed  in  the  district  court  of  tiie  United  States  for 
the  southern  district  of  Ohio,  western  division,  based  on  default  of 
interest  due  July  1  on  first  and  refunding  mortgage  bonds  and  on 
certain  bonds  of  subsidiary  companies.  On  ihst  day  the  court  ap- 
pointed Judson  Harmon  and  Eufus  B.  Smith  as  receivers,  and  they 
immediately  assumed  control.  For  the  year  following,  an  income 
account  on  substantially  the  same  mileage  as  that  given  for  1914  in 
the  statement  at  page  199  shows  a  deficit  of  $3,093,185.58,  including 
a  full  accrual  of  interest  on  bonds,  whether  defaulted  or  not. 

Foreclosure  proceedings,  begun  by  the  trustees  of  the  mortgages 
securing  the  bonds  of  the  Cincinnati,  Indianapolis  &  Western  Kail- 
way  Company,  resulted  in  a  sale  of  its  properties  in  September,  1915, 
being  the  lines  from  Hamilton,  Ohio,  to  Springfield,  HI.,  and  from 
Sidell  to  West  liberty,  lU.,  aggregating  some  360  miles  owned.  Two 
new  companies  were  incorporated  to  take  over  the  foreclosed  lines, 
one,  the  Cincinnati,  Indianapolis  &  Western  Bailroad  Company, 
acquiring  the  line  from  Hamilton  to  Springfield,  and  the  other,  the 
Sidell  &  Olney  Kailroad  Ccmipany,  acquiring  the  line  from  Sidell  to 
West  Liberty,  and  continuing  the  trackage  right  operation  from 
West  Liberty  to  Olney.  The  result  is  that  the  C,  H.  &  D.'s  stock- 
owning  interest  in  that  former  subsidiary  has  been  entirely  wiped 
out,  and  its  book  asset  of  $2,303,253.52  representing  the  same  must 
now  be  written  off. 
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XI.  BEOBOANIZATIOIV  FLANS  FOB  0.,  H.  A  D.,  1016. 

On  July  8, 1916,  following  a  statement  by  president  Willard  as  to 
C.)  H.  &  D.  affairs,  the  board  of  the  Baltimore  &  Ohio  passed  resolu- 
tions, tiie  preamble  to  which  stated  that  through  the  enforcement  of 
divisional  liens  the  0.,  H.  &  D.  system  was  in  process  of  disintegra- 
tion, the  security  of  all  interested  was  thereby  being  impaired,  and 
that  counsel  advised,  on  account  of  conditions  then  existing  and 
likely  to  exist  on  July  1,  1916,  that  there  was  serious  question  as  to 
the  legal  validity  and  effect  of  the  agreements  entered  into  by  the 
Baltimore  &  Ohio  in  1909  with  respect  to  the  C,  H.  &  D.  general 
mortgage  bonds,  litigation  concerning  which  could  be  avoided  only 
by  the  cooperation  of  those  interested.  The  resolution  provided  that 
the  company  should  cooperate  in  carrying  through  a  plan  for  the 
reorganizaticm  of  C,  H.  &  D.  affairs,  and  authorized  the  president  to 
take  such  action  as  he  might  find  most  advisable  in  that  connection. 

The  next  step  came  on  September  16,  1915.  President  Willard 
then  outlined  to  the  board  a  proposed  plan  of  reorganization  of  the 
C,  H.  &  D.  and  the  same  was  approved,  authority  to  take  the  neces- 
sary steps  to  carry  out  a  plan  being  then  voted  the  president  and  a 
special  committee  constituted  of  Edward  B.  Bacon,  L.  F.  Loree, 
Charles  A.  Peabody,  and  the  president  ex  officio.  There  resulted  a 
draft  of  a  plan  of  reorganization  dated  November  15,  1915,  which 
was  submitted  to  and  approved  by  the  board  on  November  24,  to- 
gether with  a  draft  of  a  letter  to  Kuhn,  Loeb  &  Company  whereby 
they  were  to  become  reorganization  managers.  One  feature  of  these 
arrangements  was  that,  irrespective  of  the  consuiomation  of  the  plan, 
the  Baltimore  &  Ohio  became  bound  to  purchase  C,  H.  &  D.  general 
mortgage  bonds  at  $700  per  bond,  with  interest  at  4  per  cent  from 
January  1, 1916,  provided  only  that  the  number  of  said  bonds  as  fixed 
by  the  reorganization  managers  should  first  be  deposited  for  such 
purchase. 

The  president  reported  to  a  board  meeting  on  March  29,  1916, 
that  of  the  $17,529,000  of  said  bonds  outstanding  over  87  per  cent 
had  been  purchased;  also,  that  an  agreement  had  been  concluded 
with  a  committee  representing  over  70  per  cent  of  the  $3,500,000 
Cincinnati,  Dayton  &  Ironton  5  per  cent  bonds  under  which  that 
oonmiittee  was  to  recommend  the  acceptance  for  those  bonds  of  60  per 
cent  of  tiieir  face  value  in  proposed  Baltimore  &  Ohio  divisional  4  per 
cent  bonds.  These  accomplishments  had  enabled  the  promulgation  of 
a  reorganization  plan  which  would  cover  the  main  line  of  the  C,  H. 
A  D.  from  Cincinnati  to  Toledo,  the  main-line  branches,  and  the 
line  fnmi  Dayton  to  Wellston,  a  total  of  some  868  miles,  comprising 
the  more  important  portions  of  the  system  and  those  which  could 
best  be  operated  to  mutual  advantage  in  conjunction  with  the  Balti- 
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more  &  Ohio.  It  had  been  found  advisi^ble  to  amend  and  modify  the 
original  plan  of  November  15,  1915,  and  a  new  and  final  plan  and 
agreement  of  reorganization  dated  February  15, 1916,  was  presented 
to  the  board  at  this  meeting  and  by  it  ratified  and  approved. 

By  notice  dated  April  7, 1916,  this  final  plan  was  declared  opera- 
tive by  Kuhn,  Loeb  &  Company  as  reorganization  managers.  Cer- 
tain of  its  features,  dependent  upon  later  decisions,  are  not  stated 
explicitly  in  the  original  document,  but  a  general  statement  of  its 
terms  follows. 

The  plan  contemplates  the  organization  of  a  new  company  to  take 
over  the  leasehold  of  the  Ilayton  &  Michigan,  from  Dayton  to 
Toledo,  141  miles,  and  the  following  sections  of  road  owned  by  the 
present  company,  all  in  Ohio,  namely,  the  main  line  from  Cincinnati 
to  Dayton ;  the  main-line  branches  from  Tontogany  to  North  Balti- 
more, from  Deshler  to  Findlay,  and  from  Hamilton  to  Middle- 
town;  the  line  from  Piqua  to  Troy;  and  that  part  of  the  Dayton- 
Wellston  branch  between  Dayton  and  Ironton  Junction,  with  such 
additional  portion  as  the  managers  may  determine.  Including^  the 
leasehold  this  will  make  a  total  mileage  of  about  368  miles,  which  is 
to  be  operated  as  an  integral  portion  of  the  Baltimore  &  Ohio  system. 

All  of  the  securities  of  the  new  company  are  to  be  turned  over  to 
the  Baltimore  &  Ohio,  such  securities  consisting  of  stock,  refunding 
mortgage  bonds,  and  adjustment  and  improvement  mortgage  bonds, 
the  latter  being  secured  on  the  same  property  as  the  refunding  bonds 
but  subordinate  thereto.  The  new  company  will  assume  the  $2,000,000 
second  mortgage  ^  per  cent  bonds,  now  first  mortgage,  and  $3,000,000 
of  the  5  per  cent  general  mortgage  bonds  of  the  old  C,  H.  &  D.  R.  R. 
The  securities  of  the  Dayton  &  Michigan,  consisting  of  $2,728,000 
of  41  per  cent  consolidated  mortgage  bonds  and  $1,211,250  of  pre- 
ferred and  $2,896,950  of  common  stocks  on  which  8  per  cent  and  3^ 
per  cent  dividends,  respectively,  are  guaranteed  under  the  lease,  will 
not  be  disturbed.  The  amounts  of  stock  and  adjustment  and  im- 
provement bonds  are  not  fixed  in  the  plan,  and  the  same  is  true  as  to 
the  refunding  bonds,  save  that  the  latter  are  required  always  to  equal 
in  amount  the  new  Baltimore  &  Ohio  bonds  under  which  they  are 
to  be  pledged. 

The  Baltimore  &  Ohio  is  to  issue  as  its  own  direct  obligation  a 
new  series,  described  in  the  plan  as  Toledo-Cincinnati  division  bonds, 
which  are  to  mature  in  1959,  to  bear  interest  at  4  per  cent,  and  to  be 
redeemable  in  whole  or  in  part  at  102 1  and  accrued  interest  on  any 
semiannual  interest  date.  The  total  authorized  issue  is  not  to 
exceed  $35,000,000  and  it  is  intended  that  ultimately  they  shall  be 
secured  by  a  direct  lien  on  the  owned  mileage  and  equipment  and 
upon  the  leasehold  of  the  new  company  and  in  the  meantime  will  be 
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secured  by  the  pledge  of  all  the  new  company's  refunding  bonds, 
the  security  for  which  is  yet  to  be  determined.  Of  these  $35,000,000 
of  Toledo-Cincinnati  division  bonds  $18,749,550  in  par  are  to  be  re- 
served to  retire  the  bonds  remaining  undisturbed  under  the  plan 
and  to  provide  for  equipment,  additions  and  betterments,  and  addi- 
tional property,  etc.  The  remaining  $16,250,450  are  all  to  be  pres- 
ently issued.  Of  these  $5,000,000  are  to  be  purchased  by  Kuhn,  Loeb 
ft  Company  and  the  proceeds  used  to  provide  for  maturing  equip- 
ment obligations,  for  the  purchase  of  new  equipment,  for  additions 
and  betterments,  and  for  other  corporate  requirements  of  the  new 
company  save  in  so  far  as  such  proceeds  are  applied  in  the  payment 
of  receivers'  obligations,  court  charges,  legal  expenses,  and  reor- 
ganization expenses.  The  balance,  $11,250,450,  is  to  be  used  in  re- 
funding outstanding  securities  as  follows : 

$7»500,000  to  retire  at  par  $7»500,000  O.,  H.  &  D.  first  and  refunding  4  per  crat 

bonds  guaranteed  by  Baltimore  &  Ohio. 
|1,425»400  to  retire  at  85  $1,677,000  of  same  bonds  not  goaranteed  by  Baltimore 

&Ohlo. 
$2,100,000  to  retire  at  60  $3,600,000  Cincinnati,  Dayton  &  Ironton  5  per  cent 

first  mortgage  bonds. 
$225,000  to  retire  at  par  $225,000  Piqua  &  Troy  Branch  4  per  cent  first  mortgage 

bonds. 

The  plan  provides  also  for  a  cash  payment  of  $10  on  each  guaran- 
teed C,  SL  &  D.  first  and  refunding  4  per  cent  bond  retired,  to  cover 
expenses  of  holders. 

In  addition  to  putting  out  its  Toledo-Cincinnati  division  bonds  as 
just  described,  the  Baltimore  &  Ohio  is  obligated  under  the  plan  to 
provide  the  funds  to  redeem  at  70  plus  interest  from  January  1  to  12, 
1916,  at  4  per  cent,  the  $17,529,000  of  general  mortgage  bonds  of  the 
C,  H.  &  D.  which  have  been  described  in  connection  with  the  read- 
justment of  that  road  in  1909.  This  would  call  for  a  cash  outlay  of 
about  $12,285,875,  which,  with  $22,695,148  of  cash  advanced  to  or 
for  the  C,  H.  &  D.  to  July  1,  1915,  would  make  a  cash  outlay  of 
nearly  $85,000,000.  This  does  not  include  interest  on  such  advances, 
and  tiiat  item  would  amount  to  about  $2,706,000  to  January  1, 1916, 
and  $8,274,000  to  July  1,  1916,  computed  on  a  5  per  cent  basis. 
Whether  or  not  this  interest  will  be  entirely  lost  does  not  appear; 
certainly  no  provision  for  its  satisfaction  in  any  form  is  specifically 
made  in  the  plan. 

In  addition  to  issuing  its  new  bonds  and  providing  the  twelve  and 
a  quarter  millions  of  dollars  in  cash  the  plan  requires  that  the  Balti- 
more &  Ohio  shall  surrender  the  purchase  money  notes  and  other 
obligations  of  the  old  company  representing  the  $22,695,148  of  cash 
previously  advanced,  and  shall  also  surrender  all  of  the  collateral 
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securing  those  advances  except  certain  thereof,  which  are  to  be  re- 
tained, estimated  in  value  at  $3,368,000  as  indicated  in  the  following : 

ObUgaUon  of  J.  P.  Morgan  &  Co.  account  of  Pare  Mar-  ^^0^ 

quette  stock $2, 530, 000 

Less — 

Demand  note  in  their  favor $500,000 

Advance    account    general    mortgage 

interest 87, 785 

Interest  estimated  to  July  1,  1916 74,465 

662,200 

$1,867,800 

7,501  shares  Southwestern  Construction  Company  stock.        750, 100 

Estimated  at 1, 500, 200 

5  shares  of  same,  some  question  as  to  ownership 500 

8,368,000 

Zn.  BALTnCOBB  *  OHIO  POSITION  BUM  IfABIZED. 

One  of  the  considerations  moving  the  Baltimore  &  Ohio  manage- 
ment in  1909  to  the  purchase  of  the  C,  H.  &  D.  was  a  desire  to  add  to 
the  Baltimore  &  Ohio  system  a  north  and  soutii  line  as  a  connecting 
feeder  between  its  northern  and  southern  east-and-west  lines  to  Chi- 
cago and  St.  Louis,  respectively.  Those  lines  then  had  no  such  con- 
nection west  of  the  Newark-Chicago  Junction  line.  A  somewhat 
general  idea  of  the  value  of  the  C,  H.  &  D.  to  the  Baltimore  &  Ohio 
from  that  standpoint  can  be  gained  from  the  following  comparative 
interchange  statement  prepared  from  the  records  of  the  latter : 


Cftlendar  year. 

Traffic  received  bT  B. 
AO.fromC.,H.&D. 

Traffic  deliyered  by 
B.  A:0.toC.,H.AD. 

Total. 

Tons. 

B.&O. 
reTenne. 

Tooa 

B.&O. 
revemie. 

Tom. 

B.&O. 
revemie. 

1009 

217,194 
326,291 
430,414 
631,761 

1,129,961 
919,298 

1,662,663 

t309,466 

646,436 

726,826 

885^980 

1,123,242 

1,038,761 

1,392^668 

766,003 
1,066,086 
1,216,687 
1,925,264 
2,001,640 
1,627,464 
1,665,380 

1804,070 
1,007,641 
1,076,866 
1,630,328 
1,803,629 
1,686,674 
1,667,602 

962,797 
1,192;  326 
1,647,001 
2,667,025 
3,131,491 
2,646,762 
8,118,033 

$1,173,641 
1,653,977 
1,803,680 
2,616,268 
2,926,771 
2,625,425 
2,960,170 

mo 

1911 

1912 

1913 

1914 

1916 

Of  course  an  estimate  can  not  be  made  of  the  amount  of  traffic 
Ideally  gained  through  the  purchase  of  control,  or  of  the  actual 
value  to  the  Baltimore  &  Ohio  of  this  increased  interchange.  Atten- 
tion is  called  to  the  Baltimore  &  Ohio  committee's  estimate  in  1909 
that  the  profit  from  such  increased  revenue  would  be  50  per  cent  of 
the  gross.  It  should  be  borne  in  mind  that  new  interchange  relations 
frequently  disturb  the  old  to  such  an  extent  as  to  cause  retaliation  by 
other  lines,  formerly  the  favored  connections.    The  benefits  accruing 

to  the  Baltimore  &  Ohio  through  its  purchase  of  control  would  seem 
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to  be  confined  to  net  increase  in  interchange,  and  to  keeping  the 
property  from  falling  into  the  hands  of  a  rival  carrier.  These  con- 
siderations become  negligible  ^hen  the  cost  to  the  Baltimore  & 
Ohio  of  the  entire  undertaking  is  considered. 

From  the  standpoint  of  actual  and  anticipated  outlay  the  cost  to 
the  Baltimore  &  Ohio  of  its  investment  in  the  C,  H.  &  D.  will  be 
about  as  follows,  if  the  $16,250,450  of  new  Baltimore  &  Ohio  Toledo- 
Cincinnati  division  bonds  are  considered  an  obligation  of  the  pro- 
posed new  company,  and  that  appears  to  be  the  ultimate  form  they 
will  take  as  contemplated  in  the  reorganization  plan.  To  the  ad- 
vances of  $22,696,143  to  June  90,  1915,  as  already  mentioned,  there 
has  been  added  in  the  year  ended  June  30,  1916,  $11,235,988,  includ- 
ing sums  used  for  tlie  redemption  of  part  of  the  C,  H.  &  D.  general 
mortgage  bonds  of  1909.  These  make  the  actual  expenditures  to  June 
30,  1916,  $88,981,181,  to  which  anticipated  additional  payments  of 
$5,329,700  are  to  be  added  as  follows: 

AoquisltioQ  of  remaining  outstanding  general  mortgage  bonds  of 

1909 $1, 309, 700 

Settlements  with  branch-line  bondholders* 1,311,870 

Payment  to  J.  P.  Morgan  &  Go.  for  C,  H.  &  D.  common  stock 2, 530, 000 

Payments  to  minority  stockholders 178, 180 

Total . 5, 329, 700 

The  aggregate  actual  and  anticipated  expenditures  will,  therefore, 
be  about  $39,260,831,  for  which  the  Baltimore  &  Ohio  will  have  se< 
cured  the  somewhat  uncertain  profits  from  increased  interchange;  the 
entire  stock,  amount  not  fixed,  and  the  entire  issue  of  adjustment 
and  improvement  mortgage  bonds,  amount  not  fixed,  of  the  pro- 
posed new  company;  7,501  shares  of  Southwestern  Construction 
Company  stock;  and  the  obligation  of  J.  P.  Morgan  &  Company  of 
a  net  value  of  $1,867,800  in  their  purchase  of  Pere  Marquette  stock. 
The  last  two  items  are  those  mentioned  on  page  210,  ante^  as  of 
an  estimated  value  of  $3,368,000,  which,  if  deducted  from  the  aggre- 
gate expenditures  before  mentioned,  $39,260,831,  leaves  $35,892,323 
as  the  approximate  net  ultimate  investment  in  a  company  which  will 
own  about  227  miles  of  railroad,  already  bonded  for  $21,250,450,  and 
which  will  hold  a  perpetual  lease  on  141  additional  miles  on  which 
fixed  diarges  will  amount  to  $305,728  per  annum,  or,  at  5  per  cent, 
a  constructive  capitalization  of  $6,114,560.  These  interest-bearing 
obligations  against  the  owned  and  leased  mileage  of  the  proposed 
new  company,  $27,365,010,  average  $74,361  per  mile.  It  will  be 
necessary  for  the  earnings  to  provide  for  the  interest  aggregating 
$1496,746  per  annum  on  this  capitalization,  and  for  other  fixed 

<  UMEXpUlned  Item  appearing  in  last  annual  report  of  the  Baltimore  4  Ohio  on  file  with 
ttam  CwlMioa. 
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charges,  before  any  payments  can  be  made  to  Hie  Baltimore  &  Ohio 
representing  to  it  an  earning  on  its  approximate  net  inyestment  of 
$35,892,323,  or  an  average  of  $97,533  per  mile  additional.  It  re- 
mains to  be  seen  what  margin  the  earnings  of  the  new  company  will 
provide  to  give  value  to  its  stock  and  junior  bonds  which  are  to 
belong  to  the  Baltimore  &  Ohio.  The  latter  in  the  fiscal  year  1916 
estimated  the  value  of  those  securities  at  $25,000,000  and  wrote  off 
against  its  profit  and  loss  account  the  difference,  $10,892,823,  between 
that  value  and  the  approximate  net  ultimate  investment,  $85,892,323, 
previously  described.  These  figures  do  not  take  into  consideration  the 
interest  from  July  1, 1913,  on  this  investment  To  June  30, 1916,  the 
minimimi  accrual  at  5  per  cent  would  aggregate  $3,274,000.  The 
Baltimore  &  Ohio  has  not  entered  accrual  of  this  interest  in  its  in- 
come for  the  three  years  named,  so  that  no  adjustments  on  that 
account  will  be  necessary.  But  it  should  not.be  overlooked  that  this 
interest  and  that  accruing  year  by  year  on  the  net  aggregate  invest- 
ment has  represented  and  will  continue  to  represent  a  drain  on  Balti- 
more &  Ohio  earnings  to  the  extent  that  it  is  not  offset  by  increased 
interchange  and  profits  received  from  the  reorganized  company. 

Xm.  PHYSICAL   CONDmOIV    OF   0.,    H.   *    D.,    1904-1916. 

An  inspection  of  the  physical  property  of  the  0.,  H,  &  D.  was 
made  during  the  months  of  November  and  December^  1914,  and 
January,  1915,  by  engineers  of  the  division  of  valuation  of  the 
Commission  in  order  to  ascertain  its  condition,  as  required  by  the 
order  instituting  this  proceeding.  This  inspection  was  made  in  the 
same  way  as  in  the  case  of  ihe  Pere  Marquette ;  that  is,  the  engineers 
made  their  inspection  of  roadway  and  track  structures  while  travel- 
ing over  the  line  in  a  motor  car,  being  accompanied  at  all  times  by  a 
division  engineer  of  the  company.  Equipment,  depot  buildings,  shop 
facilities,  and  engine-house  facilities  were  separately  examined,  and 
the  work  was  supplemented  by  use  of  the  company's  records  pertain- 
ing to  construction  and  maintenance. 

The  report  of  the  engineers  was  submitted  to  the  C,  H.  &  D.  in 
advance  of  hearing  and  was  later  incorporated  in  the  record  of  this 
proceeding.  It  covers  in  detail  the  physical  condition  of  the  various 
elements  of  the  road  and  equipment  and  includes  a  general  summary 
to  the  effect  that  the  property  at  the  time  of  the  inspecticm  was 
somewhat  below  customary  railroad  operating  condition.  Although 
the  roadway  and  track  structure  would  average  about  the  usual  con- 
dition, the  motive  power,  rolling  stock,  shop  facilities,  and  ma- 
chinery were  so  much  below  proper  condition  that  the  property  as  a 
whole  was  not  up  to  what  it  should  have  been.  There  was  evidence 
of  some  improvement  and  betterments  in  recent  years  since  1910,  but 

44  I.  a  o. 


p£B£  MABQUEXTB  B.  B.   CO.  AND  C,  H.  ft  D.  BY.  CO.  218 

they  were  not  ezteiudye.  It  was  also  found  that  maintenance  in  the 
9  or  10  years  preceding  1914  had  been  less  than  was  needed  to  keep 
the  property  in  fair  operating  condition. 

The  roadway  and  track  structures  cm  the  more  important  lines, 
being  those  from  CSincinnati  to  Toledo  and  from  Hamilton  to  In- 
dianapolis, were  found  above  the  usual  condition,  but  on  the  lines 
of  lesser  importance,  particularly  the  Delphos  division  from  Delphos 
to  InMiton,  were  found  so  much  below  normal  condition  as  to  render 
the  average  only  fair.  The  severest  criticism,  perhaps,  was  of  the 
equipment  and  shop  facilities.  The  equipment  of  all  classes,  locomo- 
tives, passenger  cars,  and  freight  cars,  was  generally  in  a  run-down 
condition.  Shop  facilities  were  quite  uniformly  inadequate,  and  this, 
with  the  lack  of  proper  engine-house  facilities,  was  reported  as 
largely  responsible  for  the  inefficient  character  of  engine  mainte- 
nance. 

The  C,  H.  ft  D.  in  April,  1918,  suffered  considerable  damage 
from  the  Ohio  and  Indiana  floods,  as  previously  noted.  The  re- 
salt  was  that  for  a  year  thereafter  betterment  and  improvement 
programs  had  to  be  postponed  in  order  to  take  care  of  extraordinary 
work  necessary  to  repair  flood  damage.  Also,  the  inspection  was 
made  in  the  midst  of  the  business  depression  which  quite  generally 
affected  the  carriers  in  that  territory  from  the  close  of  the  year 
ended  June  30,  1913,  until  the  spring  of  1915,  and  caused  some  cur- 
tailment in  expenditures. 

In  the  opinion  of  the  engineers  the  insufficient  maintenance  ran 
back  something  like  9  or  10  years,  in  other  words,  to  about  the  close 
of  the  Woodford-Shoemaker  r%ime.  That  management  seems  to 
have  been  ultraconservati ve ;  it  had  not  quite  kept  up  with  the 
changed  traffic  conditions  of  its  later  years,  and  had  not,  in  1902, 
1908,  and  1904,  followed  the  example  of  its  competitors  and  enlarged 
its  equipment  and  facilities  generally.  When  the  Zimmerman-Hollins 
management  began  in  1904,  it  purchased  a  large  number  of  new  and 
heavier  loonnotives  and  freight  cars.  That  program  necessarily 
called  for  heavier  rails,  ties,  and  bridges,  and  a  generally  bettered 
track  structure  throughout;  failing  this,  considerably  increased  ex- 
penditures for  maintenance  would  have  resulted.  The  operating 
expense  accounts  of  the  C,  H.  &  D.  over  these  years  indicate  that 
beginning  with  the  new  management  in  July,  1904,  there  were 
greatly  increased  expenditures  per  mile  of  road  for  maintenance  of 
way  and  equipment.  But,  in  the  opinion  of  the  Commission's  en- 
gineers, such  expenditures  were  by  no  means  as  heavy  as  were  neces- 
8^7  to  keep  the  property  up  to  the  standard  of  maintenance  which 
had  evidently  been  followed  in  the  previous  years. 
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To  put  it  shortly,  th^re  was  a  policy  of  deferred  maintenance,  par- 
ticularly on  the  lines  of  lesser  importance,  and  as  to  shops  and  equip- 
ment. The  records  as  to  the  labor  and  materials  applied  to  the 
property  are  not  so  complete  on  the  C,  H.  &  D.  as  on  the  Pere  Mar- 
quette, but  there  is  sufficient  of  record  to  show  clearly  that  it  was 
necessary  in  later  years  to  take  up  much  of  what  was  not  done  in 
prior  years.  This  is  disclosed  as  to  the  track  structure  by  the  fol- 
lowing statements  of  rail  and  tie  renewals  during  the  years  from 
1907  through  1915 : 

statement  showing  tons  of  roU  UUd,  1907  to  1915,  inclusive. 


Year. 


1907 
1008 
1900 
1910 
19U 

ma 

1913 
1014 
19U 


Toledo 
division. 


<80 
a,  100 
1,817 
4,803 

860 

080 
1,570 

760 
8,060 


IndiMi. 

apoUs 

diyteioii. 


1,086 
1,132 


1,376 
053 

i,iao 

3,416 

72 

660 


Delphoe 
div^doo. 


Total. 


1,606 
8,941 
1,817 
6,070 
1,808 
2,100 

z,r- 


8,606 


Statement  sJwtoing  number  of  ties  put  in,  1907  to  1915,  inclusive. 


Year. 


1007 
1008 
1000 
1910 
1011 
1013 
1013 
1014 
1016 


Toledo  di  vision. 


Main. 


100,499 
60,283 
00,786 

100,720 

78.201 

88,360 

118,803 

177,490 


Bide. 


83,684 
38,716 
30,635 
71,784 
66,660 
27,668 
33,360 
26,406 
63,030 


Indianapolis 
division. 


Main. 


112,233 

62,640 

02,367 

107,676 

117,760 

162.285 

140,647 

161,046 

02,402 


Bide. 


11,2S8 
12,637 
14,128 
11,053 
18.197 
22,510 
17,333 
17,202 
16,743 


Delphoa  division. 


Main. 


88,865 
16,607 
88,608 
68,781 
04,365 
75,116 
80,694 
101,371 
124,101 


Side. 


0,367 

6,065 

7,054 

10,386 

17,681 

8,080 

6,022 

0,168 

10,663 


Total. 


Main. 


260,061 
138,430 
221,840 
276,  in 
200,118 
305.601 
318,601 
374,220 
304,002 


Side. 


64,200 
47,418 
62,607 
•4,133 
02,687 
60,006 
57,606 
68,866 
00,336 


The  condition  of  the  company's  locomotives  is  shown  in  the  next 
table,  for  quarterly  periods  beginning  with  March  31,  1907,  so  far 
as  available  records  permit  such  a  showing: 


Qoartarly  period. 


Mar.  81,1007 

Jnna  80,1007 

Sept.  30,1007 

Dec.  81,1007 

Mar.  81,1008 

June  30,1008 

Sept.  30,1008 

Dec.  81,1908 

Mar.  81,1900 


Locomotivea. 


Owned. 


240 
238 
234 
230 
225 
225 
226 
226 
285 


Awaiting 

condem* 

natioo. 


Awaiting 
shop. 


In  shop. 


5  10 

2 

1  10 

8  19 

1  18 

1  16 
0  18 

2  15 
4 
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QiarUrly  period. 


I^XXMDOttW. 


Ownid. 


Awsttlng 

oondsm* 

nation. 


Awaltinf 
thop. 


In  Shop. 


Mar. 

Juno 


Dm, 
Mar. 


Dae. 


aO,19O0. 

si,ino. 

10,1910. 
10,1910. 
11,1910. 
11,1911. 
10,1911. 
10,19U. 

ii,mi. 

11,1912. 
10,1913. 
10,1912. 
11,1912. 
11,1911. 
10,1911. 
10,1911. 
11,19U. 
11,1914. 
10,m4. 
10^1914. 
11,1914. 
11,1916. 
10^1916. 
10,1916. 
11,1916. 


335 
335 
334 
334 
355 
360 
360 
360 
360 
247 
347 
345 
345 
345 
345 
245 
333 
332 
232 
232 
232 


1 

1 

1 

1 

5 

5 

10 

11 

14 

1 

1 

» 
20 
24 
25 
25 
25 
32 
86 
86 
86 
84 


17 
17 
22 
11 
U 
SO 
16 


106 
106 
196 
101 
181 


>  Racords  missing.  >  At  B.  A  O.  shops;  not  includad  in  totaL 

It  will  be  seen  from  the  foregoing  that  the  locomotive  condition 
ran  down  beginning  in  1910.  It  was  in  that  year  that  the  last  motive 
power  was  purchased  by  the  C,  H.  &  D.  The  situation  was  at  its 
worst  just  about  the  time  that  the  inspection  was  made  by  the  engi- 
neers of  the  C!ommission.  Thereafter  came  considerable  improve- 
ment, and  on  December  81,  1915,  only  19  locomotives  were  in  or 
awaiting  shop  out  of  181  owned,  and  there  were  none  on  the  con- 
demned list.  During  all  this  time,  however,  the  C,  H.  &  D.  pos- 
sessed adequate  motive  power  facilities,  an  arrangement  having 
been  made  with  the  Baltimore  &  Ohio  whereby  the  latter  road 
leased  to  it  Bome  40  engines. 

The  statistics  as  to  bad-order  cars  are  not  available  back  of  Sep- 
tember 80,  1912.  At  that  time  the  company  owned  10,988  freight 
cars  of  all  classes,  a  decrease  of  almost  2,000  from  its  high  point  in 
1908.  The  statement  below  shows  the  bad-order  record  quarterly 
beginning  September  80,  1912,  through  December  31,  1915: 

Freight  cars. 


Qoartarly  period. 


Mtf.a,1907 

JaBalOL1907 

8ipt.l0,1907. '. 

Dae.  a,  1907 

Mar.11.1901 

lima  10. 1908 

lUnarailabla. 
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Freight  can — GoDtlnoed. 

AvilUnc   Anther-   j 


The  freight  cars,  it  will  be  noted,  reached  their  worst  condition 
after  the  inspection  by  our  enpneer&  Bearing  in  mind  that  in 
December,  191S,  some  1,300  freif^t  cars  were  turned  back  to  the  Cin- 
cinnati,  Indianapolis  &  Western  apon  the  latter^s  reorgaoization,  the 
trend  of  the  statement  would  indicate  that  prior  to  1912,  fra|^t  car 
maintenance  and  condemnation  had  been  greatly  deferred. 

A  further  idea  of  the  extraordinarily  poor  oonditicm  of  the 
C->  H.  &  D.  equipment  is  found  in  the  course  of  the  hire  of  equipment 
balances.  This  is  shown  for  the  years  1907-1915  in  the  next  state- 
ment, and  is  an  indicatitHi  that  the  ccanpany's  equipment  is  far  below 
its  requirements. 
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The  increase  of  $125,668.98  in  the  loss  of  the  year  1913  over  that 
for  1912  is  figured  by  the  company  to  be  accounted  for  as  fol- 
lows: Increased  per  diem  rate,  $122,106;  locomotive  rentals,  $90,906; 
decrease  in  equipment  owned,  $127,677;  account  of  flood  conditions, 
etc,  $84,980.9& 

It  should  be  added  that  at  the  time  of  the  inspection  by  the  Com- 
mission's engineers  considerable  betterment  work  was  ^  programmed  ^ 
and  that  in  the  year  ended  December  25,  1915,  there  had  been  put 
into  the  track  8,606  tons  of  rails,  191,542  tons  of  gravel  ballast, 
894,092  main-track  ties  and  99,886  sidetrack  ties.  These  figures  were 
far  above  the  average  for  the  previous  seven  years;  as  to  the  rail 
and  ties,  the  performance  surpassed  every  one  of  those  seven  years; 
as  to  the  ballast,  it  was  exceeded  only  by  that  of  the  year  to  December 
25,  1909.  There  has  also  been  an  increa^  in  the  yard  and  passing 
track  facilities,  and  22  miles  have  been  double  tracked  between 
Hamilton  and  Dayton.  New  shops  have  been  built  at  both  these 
latter  points,  and  shop  facilities  and  tools  have  been  improved  quite 
generally.  New  turntables  have  been  put  in  at  Dajrton  and  at 
Lima,  and  at  Lima  and  Hamilton  new  coaling  stations  have  been 
erected.  In  these  same  months,  all  the  passenger  equipment  has 
been  put  through  the  shop,  and  in  the  spring  of  1916,  was  testified 
to  be  in  good  shape. 

SUMMART  AND  OONCLUSIOKS. 

In  assembling  the  facts  upon  which  the  foregoing  recital  is  based 
the  Commission,  through  its  valuation  accountants,  had  access  to  and 
inspected,  prior  to  hearing,  the  accounts,  records,  and  memoranda, 
including  correspondence  files,  of  the  two  respondents  and  three 
other  railroads.  Similar  examination  was  made  of  accounts,  records, 
and  memoranda  in  the  files  of  five  banking  institutions  bearing  on 
the  transactions  under  investigation,  and  a  restricted  inspection  was 
made  of  such  papers  on  file  with  two  other'  banking  institutions. 
These  various  examinations  were  conducted  in  seven  cities.  Exami- 
nation was  also  made  of  the  files  of  state  railroad  commissions,  and 
recourse  was  had  to  records  and  decisions  in  court  cases.  Without 
the  use  of  all  such  data  it  would  have  been  impossible  to  construct 
this  report. 

This  sordid  tale  has  been  told  without  adjectives.  The  facts  speak 
for  themselves,  and  they  have  been  given  in  all  their  nakedness,  with- 
out other  comment  than  such  as  would  serve  to  tie  them  to  other  facts, 
also  of  record. 

Up  to  June  30,  1904,  the  railroad  operation  of  the  C,  H.  &  D. 
was  highly  successful,  particularly  as  contrasted  with  that  of  the 
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Pere  Marquette.  The  former  was  thus  enabled  to  carry  along  un- 
successful subsidiaries,  by  advancing  moneys  to  meet  their  needs,  and 
was  strong  enough  to  bear  the  losses  which  had  resulted  from  the 
manipulations  of  Ives  and  his  associates  in  the  late  eighties.  The 
predecessors  of  the  latter  were  subjected  to  successive  receiverships 
and  reorganizations  in  the  endeavor  to  escape  from  operating  deficits. 
In  the  old  C,  H.  &  D.  dividends  were  the  rule.  With  the  prede- 
cessors of  the  Pere  Marquette  they  were  the  exception. 

Inflations  of  capital  stock  were  incidents  of  the  C,  H.  &  D.  con- 
solidation in  1895  and  of  the  Pere  Marquette  consolidation  in  1900. 
This  inflation  was  greater  in  the  C,  H.  &  D.  than  in  the  Pere  Mar- 
quette because  of  their  respective  financial  conditions.  In  neither 
case  was  it  defensible. 

The  Pere  Marquette  after  its  organization  in  1900  received  three 
years  of  fair  treatment  from  the  Crapo-Thayer  interests  with  some 
betterment  of  the  property.  But  during  the  next  18  months  it  suf- 
fered at  the  hands  of  the  Prince  interests,  who  denied  it  proper 
maintenance,  and  so  manipulated  its  accounts  as  to  give  color  to  their 
claim  that  it  was  earning  the  dividends  on  common  stock  which  they 
paid.  The  new  C,  H.  &  D.,  after  its  organization  in  1895,  had  con- 
tinued its  successful  career  despite  the  inflation  of  its  stock.  It  regu- 
larly earned  and  paid  its  preferred  dividends,  accumulated  a  sub- 
stantial surplus,  and  reached  June  30, 1904,  with  its  property  in  good 
condition,  although  not  so  up  to  date  as  that  of  some  of  its  com- 
petitors. 

Of  the  Prince  interests  it  must  be  said  that  while  their  earlier 
Pere  Marquette  transactions  are  properly  within  the  competence  of 
an  administrative  tribunal,  only  a  court  of  criminal  jurisdiction 
could  adequately  deal  with  their  subsequent  transactions  as  to  both 
of  these  roads.  This  taint  of  criminality  attaches  to  many  of  their 
associates  in  the  C,  H.  &  D.  syndication  of  May  19,  1904,  and  even 
more  to  their  successors  in  C,  H.  &  D.  control,  the  Zimmerman- 
Hollins  combination  of  interests,  including  the  leaders  of  the  Toledo 
and  St.  Louis  £fyndicates  who  promoted  the  Toledo  Bailway  &  Ter- 
minal Company. 

It  is  diflScult  to  conmient  upon  what  was  done  to  these  properties 
in  1904  and  1905  without  applying  to  those  who  did  it  the  terms 
which  they  richly  merit.  The  promoters  of  the  C,  H.  &  D.  syndicate 
of  May  19,  1904,  did  not  hesitate  to  wield  the  club  of  expected  cor- 
porate control  in  order  to  force  necessary  subscriptions.  Nor  did 
they  hesitate  to  pledge  the  credit  of  the  C,  H.  &  D.  and  Pere  Mar- 
quette to  further  their  own  schemes.  Only  in  degree  were  their  acts 
less  criminal  than  those  perpetrated  by  their  successors,  the  Zimmer- 
man^HoUins  combination.    The  latter  stopped  at  nothing,  took  every 
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chance,  and  succeeded  in  their  astounding  coup  of  unloading  their 
C.J  H.  &  D.  holdings  upon  J.  P.  Morgan  &  Company  at  $160  per 
share,  when  the  C*  H.  &  D.  and  its  controlled  lines  were  then  ready 
to  fall  of  their  own  weight. 

It  was  in  this  connection  that  J.  P.  Morgan  &  Company  became 
active  in  C,  H.  &  D.-Pere  Marquette  affairs.  That  firm  had  for 
years  been  interested  in  the  C,  H.  &  D.,  having  held  some  23,000 
shares  of  its  commcm  stock,  or  about  one-seventh  of  its  voting  power, 
from  1901  up  to  July,  1904,  when  20,000  shares  were  sold  to  the 
C,  H.  &  D.  syndicate.  It  has  been  the  endeavor  of  Morgan  &  Com- 
pany throughout  this  proceeding  to  prove  that  they  were  not  aware 
of  the  actual  condition  of  these  two  roads  when  J.  P.  Morgan  made 
the  suggestion  to  president  Underwood  of  the  Erie  which  resulted 
in  the  latter's  purchase  of  the  HoUins  holdings  of  C,  H.  &  D.  stock. 
We  have  stated  in  detail  the  many  facts  of  record  to  the  contrary. 
With  all  that  the  record  shows  as  to  the  "  free  hand  '^  of  the  Erie 
in  making  this  purchase  of  the  C,  H.  &  D.,  we  find  no  reason  to 
doubt  that  it  was  the  Morgan  influence  in  Erie  affairs  which  dictated 
that  purchase,  and  the  Harriman  influence  which  so  soon  thereafter 
forced  Morgan  to  release  the  Erie  from  its  bad  b^irgain.  Through 
that  recission  of  its  contract  of  purchase  the  Erie  escaped  all  loss. 

It  has  been  suggested  that  Morgan  &  Company's  participation  in 
the  Erie  purchase  could  be  readily  understood  if  they  were  the 
principals  for  whom  H.  B.  Hollins  &  Company  had  acted  through- 
out. This  record  contains  no  evidence  to  indicate  such  agency ;  and 
its  existence  was  unqualifiedly  denied  by  the  representative  of  J.  P. 
Morgan  A  Company  who  appeared  before  ua 

Next  came  the  receiverships  of  December  4,  1905.  The  two  roads 
secured  from  these  and  from  the  reorganizations  which  followed 
no  substantial  relief.  Their  properties  were  not  rehabilitated  to 
overcome  the  lack  of  proper  maintenance  under  the  prior  maladmin- 
istration, and  there  was  no  permanent  reduction  effected  in  fixed 
charges  to  offset  what  had  been  loaded  on  them  by  the  Prince-Zim- 
merman-Hollins  cliques.  In  the  case  of  the  Pere  Marquette,  fixed 
charges  were  actually  increased  in  a  reorganization  which  had  as  its 
basis  the  consolidation  of  the  parent  company  and  its  Indiana  sub- 
sidiary of  20  miles  in  length.  That  consolidation  was  the  ex- 
cuse for  further  inflation  of  the  capital  stock  by  using  treasury 
shares  as  a  bonus  to  a  new  issue  of  funded  debt  and  for  writing  up 
as  a  part  of  the  cost  of  road  and  equipment  of  the  ^  new  "  company 
moDB  $6,000,000  of  worthless  assets  of  the  old.  These  ^^  assets  "  in- 
cluded the  direct  losses  suffered  in  the  Prince-Zimmerman-Hollins 
exploitation.  Those  then  in  control  of  the  Pere  Marquette  and  its 
Indiana  subsidiary  petitioned  for  and  secured  the  approval  of  that 
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consolidation  by  the  Michigan  Railroad  Commission,  alleging  in 
their  petition  and  otherwise  advising  that  body  that  the  capital  stock 
outstanding  would  not  be  increased. 

Commenting  upon  the  fact  that  the  carriers. in  The  Five  Per  Cent 
Case^  suproj  adopted  the  book  value  as  the  nearest  and  most  accu- 
rate reflection  of  the  value  of  railroad  properties  devoted  to  public 
service  obtainable  at  the  present  time,  we  said  in  31  L  C.  C,  at  pages 
861  and  362 : 

The  nature  and  unreliability  of  the  property  investment  accounts  of  car- 
riers have  frequently  been  commented  upon  by  the  Commission.  •  •  •  While 
the  property  investment  accounts  are  used  herein  for  the  purposes  of  compari- 
son, it  must  be  understood  that  they  are  not  accepted  by  the  Commission  as 
evidence  either  of  the  actual  cost  or  the  present  value  of  these  properties. 

Transactions  such  as  that  just  mentioned,  whereby  some  $5,000,000 
of  worthless  accounts  become  '^cost  of  road  and  equipment  ^^  by  a 
few  strokes  of  the  pen,  justify  our  refusal  to  accept  property  invest- 
ment accounts  as  establishing  actual  cost.  The  history  of  the  Pere 
Marquette  abounds  with  situatjpns  productive  of  similar  improper 
charges  to  such  accoimts.  The  consolidation  of  1900  furnished  the 
pretext  to  inflate  cost  of  road  and  equipment  by  $4,290,230.41.  In 
the  case  of  the  C,  H.  &  D.,  the  extensive  stock  watering  of  1895 
was  very  largely  offset  by  charges  to  property  investment  accounts. 
The  heavy  expenses  incident  to  the  manipulations  of  1904-1905 
were  for  several  years  repoiied  to  this  Commission  as  ^^  cost  of  road 
and  equipment";  in  fact,  it  was  not  until  the  assumption  of 
C,  H.  &  D.  control  by  the  Baltimore  &  Ohio  that  such  expenses  were 
charged  to  profit  and  loss. 

In  the  case  of  the  C,  H.  &  D.,  the  reorganization  was  entirely 
predicated  upon  the  sale  by  Morgan  &  Company  to  the  Baltimore  & 
Ohio  of  C,  H.  &  D.  stock  control  and  was  characterized  by  the 
funding  of  defaulted  interest  and  heavy  expenses  in  order  to  avoid 
foreclosure  and  loss  to  the  principal  stockholder. 

With  respect  to  this  purchase  of  Morgan  holdings  of  C,  H.  &  D. 
stock  by  the  Baltimore  &  Ohio,  our  conclusions  are  based  on  what  the 
record  fails  to  explain  as  well  as  on  what  it  does  explain.  The  pur- 
chase was  undertaken  in  the  face  of  a  most  unfavorable  report  upon 
both  present  condition  and  future  prospects,  made  by  a  Baltimore 
A  Ohio  oflScial  who  had  investigated  the  C,  H.  &  D.  at  the  instance  of 
his  directors.  It  may  be  that  the  directors  chose  to  substitute  their 
judgment  for  that  of  their  representative.  But  we  find  nothing  to 
explain  why  the  purchase  was  still  persisted  in  and  carried  through 
when  the  failure  of  negotiations  with  certain  C,  H.  &  D.  security 
holders  made  necessary  the  assumption  by  the  Baltimore  &  Ohio  of 
obligations  not  theretofore  anticipated,  and  the  increase  of  tlie  burden 
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of  interest  charges  to  an  extent  which  more  than  offset  its  original 
expectations  of  profit  from  this  C,  H.  &  D.  venture. 

It  is  manifest  that  the  formal  recitals  as  to  the  C,  H.  &  D.  purchase 
found  in  minutes  of  meetings  of  the  executive  committee  and  direc- 
tors of  the  Erie,  and  of  the  executive  committee,  directors,  and  stock* 
holders  of  the  Baltimore  &  Ohio,  contain  only  what  it  was  considered 
necessary  to  record  in  justification  of  the  course  previously  deter- 
mined upon  by  those  to  whom  executive  committees,  directors,  and 
stockholders  were  alike  considered  subordinate.  The  approximate 
net  ultimate  investment  of  the  Baltimore  &  Ohio  in  the  C.,  H.  &  T. 
will  be  $35,892,823,  not  including  three  years'  interest  to  June  80, 
1916,  aggr^ating  at  least  $3,274,000  at  the  rate  of  5  per  cent.  Of 
this  $35,892,323  the  sum  of  $10,892,328  has  already  been  written  off  as 
lost  by  the  Baltifnore  &  Ohio.  The  interest  was  not  written  off 
because  it  was  never  entered  on  the  books.  Under  the  proposed  plan 
of  reorganization  the  Baltimore  &  Ohio  will  own  all  of  the  stock  of 
the  new  C,  H.  &  D.  The  latter  will  own  about  227  miles  of  railroad, 
of  which  59  are  in  the  Cincinnati-Da3rton  section  of  the  main  line  and 
the  balance  in  branches,  the  physical  condition  of  which  is  not  so 
good  as  that  of  the  main  line.  Much  of  the  branch-line  mileage 
is  unproductive.  It  will  also  own  a  perpetual  lease  of  another  141 
miles,  being  the  main  line  between  Dayton  and  Toledo.  The  con- 
structive capitalization  of  this  141  miles,  based  on  the  consideration 
named  in  the  lease,  would  be  $43,000  per  mile.  The  actual  capitaliza- 
tion of  the  227  owned  miles  is  $93,000  per  mile.  These  figures, 
treated  as  those  of  a  railroad  owning  368  miles,  give  a  per  mile 
capitalization  of  $74,301,  underlying  the  Baltimore  &  Ohio's  invest- 
ment of  $35,892,323,  or  $97,583  per  mile  without  including  interest, 
an  aggregate  of  $174,894  per  mile. 

Although  the  C,  H.  &  D.  at  the  time  it  was  examined  by  the  Balti- 
more &  Ohio  was  carrying  an  asset  of  $13,750,000,  representing  its 
110)000  common  shares  of  the  Pere  Marquette,  the  latter  was  not 
made  the  subject  of  any  inquiry  by  the  Baltimore  A  Ohio.  There 
18  scmie  ground  for  the  belief  that  the  subsequent  purchase  of  those 
110,000  shares  by  Morgan  &  Company  was  then  in  contemplation. 
Seemingly,  also,  the  control  of  the  Pere  Marquette  has  been  exercised 
by  that  house  since  the  first  receivership. 

In  the  few  years  between  its  first  and  present  receivership  the 
Pere  Marquette  managed  to  pay  its  bond  interest,  but  only  at  the 
expense  of  proper  maintenance.  Not  until  the  year  ended  June  30, 
1912,  was  tiiere  any  really  effective  attempt  made  to  keep  up  the 
property,  and  it  is  signifiouit  that  the  second  receivership  began  on 
April  5, 1912.  To  sudi  an  extent  were  maintenance  of  the  road,  struc- 
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tures,  and  equipment  postponed  that  one  of  the  chief  problems  of  the 
present  receivership  has  been  the  rehabilitation  of  the  property. 
That  rehabilitation  has  been  thorough  and  its  good  effect  has  been 
noticeable  in  increased  safety  and  economy  of  operation. 

The  C,  H.  &  D.  also  suffered  the  evils  of  deferred  maintenance 
almost  from  the  close  on  July  7, 1904,  of  the  successful  Shoemaker- 
Woodford  management.  After  the  Baltimore  &  Ohio  took  it  there 
followed  in  the  year  ended  June  30,  1910,  a  considerable  improve- 
ment in  the  character  of  the  maintenance.  This  did  not  continue  and 
the  result  was  like  that  on  the  Pere  Marquette.  Revenues  were 
seemingly  inadequate  to  care  for  both  fixed  charges  and  continued 
proper  maintenance.  The  spring  flood  in  1918  contributed  to  the 
ultimate  result,  but  was  by  no  means  its  chief  cause.  A  second 
receivership  began  on  July  2, 1914,  and,  since  January  1,  1915,  the 
work  of  rehabiHtating  the  more  important  sections  has  been  go- 
ing on. 

The  exploitation  in  1903,  1904,  and  1905  of  the  Pere  Marquette 
and  the  C,  H.  &  D.  was  not  an  incident  of  railroad  construction. 
The  properties  had  long  been  established.  Whatever  control  or 
regulation  of  the  issue  of  railroad  securities  was  exercised  by  the 
states  in  which  these  roads  operate  was  inadequate  to  prevent  the 
exploiting  or  to  forestall  subsequent  hasty  and  unwise  reorganization. 
To  the  extent  that  these  flotations  ultimately  lodged  in  the  hands  of 
innocent  investors,  whether  here  or  abroad,  the  public  was  deeply 
wronged.  Whatever  control  or  regulation  was  had  of  the  properties 
and  operations  of  the  two  roads  was  not  suflScient  to  keep  them  in 
condition  to  satisfactorily  serve  the  population  dependent  upon  them. 
The  result  has  been  the  same  with  each,  financial  disaster  to  the  car- 
riers, serious  loss  to  the  holders  of  their  securities,  deterioration  of 
their  physical  properties,  and  a  marked  impairment  of  ability  to 
perform  their  functions  as  public  servants. 

Nothing  disclosed  in  the  record  before  us  is  to  be  more  regretted 
than  the  readiness  of  great  banking  institutions  in  our  financial  cen- 
ters to  loan  enormous  sums  of  money  upon  exceedingly  precarious 
security  in  aid  of  such  schemes  as  have  bem  devised  in  the  wreck- 
ing of  these  railroads.  Not  only  this,  but  the  hi|^  oflkers  of  such 
institutions,  while  acting  ostensibly  as  directors  of  the  railroads, 
have  in  fact  been  little  more  than  tools  and  dunmiies  for  the  pro- 
moters. The  trustees  of  other  people's  money  seem  to  have  had  little 
compunction  about  violations  of  their  trusts  for  the  benefit  of  the 
promoters,  and  at  their  demand. 

Can  the  like  of  what  has  befallen  these  two  roads  be  made  impos- 
sible hereafter?  Perhaps  not  entirely,  so  long  as  financial  circles 
continue  complaisant  toward  financial  exploitations  which  prove  suc- 
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cessfnl.  But  it  will  help  if  minority  stockholders  are  more  watchful 
of  their  interests  and  if  bondholders  assert  their  rights  before  their 
security  fades  away  for  lack  of  upkeep,  purposely  neglected  in  order 
to  pay  interest  and  dividends  unearned.  It  would,  in  our  opinion, 
render  such  exploitation  more  diflScult  if  the  issuance  and  marketing 
of  all  securities  of  common  carriers  were  subject  to  federal  regulation. 
As  to  that  we  renew  the  reconmiendations  repeatedly  made  to  the 
Congress  in  our  annual  reports.  We  also  point  to  the  lesson,  here 
again  taught,  that  access  to  correspondence  files  is  indispensable  for 
a  thorough  and  accurate  understanding  of  the  motives  and  purposes 
which  underlie  the  formal  entries  made  in  accounts  and  records. 

Unwise  management  contributed  to  the  downfall  of  these  roads, 
but  breach  of  trust  by  corporate  officials,  often  for  personal  gain,  was 
the  main  cause  here,  as  in  the  records  developed  in  other  investigations. 
CansolidaUons  and  Combinations  of  Carriers^  12  I.  C.  C,  277;  The 
New  England  Investigation^  27  I.  C.  C,  560 ;  St,  Louis  <t  San  Fran- 
cisco Railroad  Investigation^  29 1.  C.  C,  139 ;  Financial  Investigation 
of  N.  r.,  N.  E.  &  H.  R.  R.  Co.,  31 1.  C.  C,  32 ;  Financial  Transac- 
tions C,  R.  I.  <&  P.  Ry.  Co.,  36  I.  C.  C,  43.  That  downfall,  with  its 
deplorable  consequences,  can  be  traced  only  to  betrayal  within,  and 
not  to  compulsion  from  without.  Neith^  rivalry,  nor  rate  level,  nor 
regulation,  nor  all  combined,  can  be  found  on  this  record  to  have  con- 
tributed in  any  appreciable  degree  to  the  disaster. 

Tn  discussion  of  transportation  conditions  during  the  last  two 
years  or  more  much  has  been  made  of  the  fact  that  over  40,000  miles 
of  our  railroads  were  under  receivership.  A  recent  publication  lists 
69  railroads,  among  them  the  Pere  Marquette  and  C,  H.  &  D.,  as  in 
the  hands  of  receivers  on  December  31, 1916.  Their  combined  opera- 
tions cover  34,559  miles.  Over  40  per  cent  of  that  mileage  is  in  sys- 
tems which,  as  shown  by  our  investigations,  have  suffered  prin- 
cipally from  financial  mismanagement  and  exploitation.  Over  40 
per  cent  more,  of  which  a  large  part  is  located  in  Texas,  is  comprised 
in  two  southwestern  systems.  The  remaining  5,800  miles  are  dis- 
tributed among  fifty-odd  carriers  in  different  parts  of  the  country. 
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Affbwpix  7. — Pere  Marquette  RMroad  Compaq. 

DITIDBND  PAYMBNT8,  JAM.  1,  1900,  TO  JUNB  30,  1014. 

T«ar  1900:  4  per  cent  on  $12,000^000  preterred  stock '$480,000.00 

T«ar  1901: 

2  per  cent  on  $10.510400  preferred  stock 210. 202. 00 

2  per  cent  on  $10,512,200  preterred  stock '210,244.00 

Tear  1902: 

2  per  cent  on  $10.610300  preferred  stod^ 210, 206. 00 

2  per  cent  on  $10,510,500  preferred  stock 210,2ia00 

Tear  1008: 

2  per  cent  on  $10,510,500  preferred  stod^ '210,04a  00 

2  per  cent  on  $10,509,000  preferred  stock #  210, 192. 00 

2  per  cent  on  $14465.200  conunon  stock 288, 801 00 

Tear  1904: 

2  per  cent  on  $10,509,700  preferred  sto<^ 210, 194. 00 

2  per  cent  on  $10,509^00  preferred  stock 210,196.00 

1  per  cent  on  $14465300  common  stock 141,658.00 

Tear  1905: 

2  per  cent  on  $10,612^00  pceferred  stodc '210.244.00 

8i  per  cent  on  $8,165350  common  stock '110,79125 

TWal 2, 907, 485. 25 

•  iBclndM  dtrMend  of  $59,044  oe  $1,401,100  preferred  itock  in  hsnSs  of  roorganln- 
tloB  oommlttM!,  credited  to  s^nenU  tmproromeiit  fund. 

■lachidM  diTMoBd  of  |S6  oe  $1,800  fractl<mAl  tkarM,  credited  to  s«neral  ImproTO- 
■eat  fSBd. 

•ladados  sdJastBoat  of  $164  acooimt  orrort  la  eoBpntias  okmreo  ootetandlns  In 
prtrloet  dtrldonds. 

*DlTldeBdi  for  1905  wore  ckarfed  to  dndnnatl,  HftmUton  k  Dayton  By.  Co.  nnder 
terns  of  lenee  agreement  dated  March  1,  1906,  at  which  time  the  Cincinnati,  Hamilton 
A  Daytoa  By.  Co.  owned  $11,000,000  par  yalne  common  etocfc  of  the  Pere  Marquette 
B.  B.  Co.,  in  addltloa  to  hoMlag  $1,487,800  par  Tahie  preterred  and  $1384,400  par 
?al«e  common  treaaary  stock. 
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ICAlflPULATIOlf  OF  FIHAKGBS  OV  dHdHKATI,   HAMILTON  *  DATION   »ATr»nA» 

OOMPANT  BT  HXNST  8.  FHEB  AND  A880CIATB8. 

Tbe  accounts  and  records  of  the  carrier  do  not  yield  sufficient  facts  from 
whldi  to  construct  a  connected,  complete,  and  accurate  story  of  the  Tarious 
acts  of  Henry  S.  Ives  and  his  associates  during  the  p^od  of  ttieir  control  of 
the  C  H.  &  D.  or  of  the  adjustment  of  the  latter's  financial  difficuItleB  which 
resulted  therefrom.  The  only  sources  from  which  a  narratlYe  of  tbe  transac- 
tions Inyolying  the  CX,  H.  &  D.  can  he  obtained  are  the  annual  reports  to  its 
stockholders,  and,  as  indicated  by  the  following  abstract  thereof,  those  I'eporto 
do  not  completely  set  forth  the  situation. 

Appamtly  Ives's  G^  H.  &  D.  transactions  were  a  part  oi  schemes  InvolTing 
other  and  larger  pn^>erties.  He  and  his  associates  gained  control  of  tbe 
O.,  H.  &  D.  in  the  spring  of  1886.  At  a  stockholders*  meeting  on  June  Ifi^  1886. 
tiiey  exardsed  their  control  by  the  election  of  ttieir  nominees  as  directors, 
officers,  and  members  of  the  executire  committee.  Itos  was  elected  a  dlrectw, 
Tice  president,  and  member  of  the  executlTe  committee;  George  H.  Stayner, 
one  of  his  partners  in  the  firm  of  Henry  8.  Ives  &  Company,  was  elected  a  dl- 
rector*  president,  and  member  of  the  executive  committee;  and  B.  WUson 
Woodruff,  a  farmer  partner  of  Ives  and  then  a  derk  in  his  service,  was  elected 
secretary  and  treasure.  The  activities  of  Ives  and  Stayner  extended  to  the 
time  of  their  resignations  as  officers  on  August^d,  1887,  and  as  directors  on  the 
following  September  10,  1887,  after  an  investigation  of  the  company's  affairs 
by  a  conunittee  representing  the  minority  stockholders. 

This  committee  found  that  in  this  short  time  the  following  dumges  had 
occurred  affecting  the  company's  financial  stability : 

The  common  stock  had  been  increased  by  $600,000  par  value. 

The  series  "A**  and  **  B  **  preferred  stock  had  been  increased  by  $551,000  par 
value. 

An  entirdy  new  Issue  of  preferred  stock  has  been  put  ovt  to  the  amount  of 
110,000,000  par  value. 

The  issue  of  5  per  cent  consolidated  sinking  fund  bonds  had  been  increased 
by  164,000. 

A  new  issue  of  4)  per  cent  second  mortgage  bonds  had  been  put  out  to  the 
amount  of  $2,000,000  par  value. 

Common  stod[  of  the  company  In  its  treasury  amounting  to  $2300  had  passed 
out  ai  the  possession  and  control  of  the  company,  as  had  also  $65,000  par  value 
of  7  per  cent  second  mortgage  bonds  of  the  Cincinnati,  Ridmiond  &  Cailcago 
Railroad  and  $1,808,100  (27,962  shares)  of  common  stock  of  the  Dayton  A 
MIdiigan  Railroad,  owned  by  the  C  H.  A  D. 

1\>  represent  this  enormous  increase  of  liabilities  and  the  appropriation  and 
conversion  of  securities  owned  by  the  company,  amounting  to  about  $14,500,000 
par  value,  the  C,  H.  &  D.  had,  on  August  0, 1887,  betterments  of  its  road,  real 
estate,  and  additional  equipment  representing  expenditures  of  less  than 
$1,000,000;  it  had  paid  W.  R.  McKeen,  of  Terre  Haute,  Ind.,  $888,500  on  account 
of  a  purchase  of  the  ccmtnrtling  Interest  In  the  Terre  Haute  A  Indianapcdis 
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Railroad;  and  It  had  credit  on  the  booka  of  Henry  S.  Ives  &  Oompany  for  upward 
of  $12,000,000  subject  to  check  on  demand.  When  that  firm  made  an  asalgn- 
inent  on  August  11,  1887,  for  the  benefit  of  creditors  Its  assets  Included  less 
than  $1,000  In  cash. 

Following  the  commlttee*s  Investigation  Stayner  resigned  the  presidency 
and  I?es  the  vice  presidency  on  August  9,  1887,  and  changes  were  gradually 
brouf^t  about  In  the  board  of  directors  until  September  10, 1887,  when  Stayner 
and  Ives  resigned  as  directors  and  the  board  became  representatlTe  of  the 
new  management  The  new  directors  promptly  took  yarlous  steps  for  the 
protection  ^t  the  company  and  for  recoyery  from  the  firm  of  Henry  S.  Ives  & 
Oompany  of  whatever  might  be  secured. 

Indictments  were  returned  In  April,  1889,  against  Ives  and  Stayner  based  on 
the  overissue  of  0.,  H.  &  D.  common  stock  In  June,  1886,  to  the  amount  of 
1710,000.  The  Increase  In  common  stock  from  $3,500,000  to  $4,000,000  author- 
ized by  the  board  In  November,  1880,  and  by  the  stockholders  In  February, 
1887,  gave  Ives  &  Conqmny  the  opportunity,  of  which  they  promptly  availed 
themselves,  to  substitute  about  $480,000  of  legally  Issued  common  stock  for  a 
similar  amount  of  their  overissue.  They  subsequently  canceled  an  additional 
$280^000  of  the  overissue  which  they  held,  so  that  the  amount  outstanding  of 
C,  H.  &  D.  common  was  reduced  to  the  legal  limit  of  40,000  shares.  Ives  was 
brought  to  trial  In  September,  1889,  but  the  Jury  disagreed. 

It  was  found  that  the  $65,000  of  Olndnnatl,  Richmond  &  Ohicago  bonds  had 
been  taken  from  the  company's  safe  and  hypothecated  as  security  for  loans  of 
the  firm  of  Henry  S.  Ives  &  Company.  Of  the  27,962  shares  of  Dayton  & 
Iflcfalgan  common  stock  which  the  O.,  H.  &  D.  owned  Ives  &  Company  had 
sold  22,500  shares,  had  hypothecated  5,000  shares  for  the  firm's  loans,  and  had 
attempted  to  hypothecate  an  additional  400  shares,  but  were  frustrated  when 
the  certificates  were  presented  for  transfer,  so  that  462  shares  were  saved  for 
the  company.  An  unsuccessful  attempt  was  made  In  September,  1888,  to  convict 
Stayner  and  Ives  on  an  indictment  charging  them  with  the  larceny  of  the 
Dayton  ft  Michigan  stock,  but  on  a  question  of  Jurisdiction  the  court  directed 
a  verdict  In  their  fbvor. 

The  new  directors  instituted  a  dvU  suit  In  the  state  of  New  York  In  Janu- 
ary, 1889,  and  caused  the  arrest  of  Ives  and  Stayner  under  the  statute  of  that 
state  In  an  action  for  damages.  Indictments  also  being  returned  against  them  on 
charges  of  criminal  offenses  as  officers  of  the  company.  They  remained  in 
Jail  until  the  end  of  March,  1890,  when  they  were  released  on  ball. 

The  new  board  of  directors  promptly  denied  the  validity  of  the  entire  issue 
of  $10^000,000  of  preferred  stock  put  out  during  the  Ives  regime  and  Instituted 
proceedings  to  have  the  entire  issue  set  aside  as  illegal  and  void.  It  found 
$5^200,4100  of  this  stock  in  the  possession  of  Ives  ft  Company,  who  claimed  to 
have  purchased  it,  and,  receiving  it  from  them,  the  board  immediately  can- 
otled  it  A  decree  was  obtained  in  the  court  of  common  pleas  of  Hamilton 
eounty,  Ohio,  canceling  about  $2,000,000  of  the  remainder,  and  over  $1,527,400 
was  obtained,  tog^her  with  certain  other  securities,  in  exchange  for  $6574200  pigr 
of  a  new  issue  of  4  per  cent  guaranteed  preferred  stock  of  the  so-called  "  Bagle 


f> 


With  the  int^tion  of  giving  the  C,  H.  ft  D.  control  of  a  line  to  St  Louis, 
Che  board  <ni  May  80,  1887,  had  authoriaed  vice  president  Ives  to  purchase 
20^000  shares,  par  value  $50,  of  the  total  outstanding  issue  of  89,762  shares  of 
sto^  of  the  T«rre  Haute  ft  Indianapolis  Railroad  Company  at  a  price  not  to 
eoDoeed  $100  par  share.  Between  June  1  and  4,  1887,  $889,500  was  provided  in 
eaah  and  paid  to  W.  R.  McKeen,  it  being  understood  that  11,160  shares  were 
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to  come  from  bim  Individually  and  that  the  other  83^  diarea  were  the  prop- 
erty of  the  Terre  Haute  &  Indianapolia.  Tbe  83^  shares  imrchased  from  the 
railroad  were  transferred  to  Henry  S.  lyes,  trustee,  and  were  used  by  him 
as  collateral  for  loans  tot  his  firm  and  in  three  instances  fbr  the  Terre  Haute 
&  Indianapolis.  Upon  the  assignment  of  lyes  &  Company,  the  new  C,  H.  ft  D. 
directors  f onnd  that  all  of  the  83^  shares  were  in  the  hands  of  persons  who 
had  advanced  money  thereon.  The  acquisition  of  the  stock  so  pledged  was 
undtf taken  by  the  directors.  The  II4OO  shares  sold  by  MAeen  indiyidually 
had  been  left  in  his  hands  as  security.  Counsel  having  advised  that  Uie  pur- 
chase from  him  was  illegal,  the  company  brought  suit  in  the  droolt  court  of 
the  United  States  for  the  district  of  Indiana  for  the  reeoyery  of  the  |889,50O 
paid  to  him  from  the  funds  of  the  company. 

In  the  pledging  by  Ives  ft  Company  of  C,  H.  ft  D.  assets  and  newly  issued 
securities  tor  firm  loans  other  securities  owned  by  them  were  also  used  as 
collateral.  These  and  various  oth^  activities  of  that  firm  produced  conditions 
so  highly  complicated  that  it  was  several  years  before  the  financial  affairs  of 
the  C,  H.  &  D.  were  straightened  out  In  this  inrocess  pf  recovtf  ing  its  assets 
and  of  securing  the  cancellation  of  the  q>urious  stock,  other  and  new  assets 
were  acquired  by  the  C,  H.  ft  D.,  the  then  value  of  whidi  can  not  be  deter- 
mined. For  this  reason,  and  also  because  of  the  meager  details  furnished 
by  the  accounting  records,  it  has  not  been  possible  to  determine  the  net  losses 
suffered  by  the  C,  H.  ft  D.  through  the  Ives  manipulation.  It  may  be  pointed 
out,  however,  that  in  March,  1880,  the  profit  and  loss  account  of  the  company 
was  charged  with  $2,284,058.44  on  account  of  Ives  losses,  and  $89,755.90  for 
expenses  of  Ives  litigations  was  similarly  charged  at  various  times.  These 
charges  were  offset  to  the  extent  of  $64,184  on  account  of  that  portion  of  a 
dividend  on  Ives  stock  withheld  by  the  company. 

In  addition  to  the  losses  Just  stated,  there  were  various  sums  included  in 
two  asset  accounts  up  to  June,  1896,  which  represented  expenditures  in  this 
connection.  One  of  these  accounts  covered  the  $889,500  paid  out  for  Terre 
Haute  ft  Indianapolis  stock.  That  sum  was  written  off  in  the  month  named^ 
presumably  against  profit  and  loss,  by  one  of  the  entries  which  made  the  ad- 
justments incident  to  the  1895  consolidation.  This  entry  also  dosed  out  the 
other  account  which  had  been  cnriginated  on  the  books  to  record  sums  handled 
by  the  trustee  charged  with  the  settlement  of  the  Ives  transactions.  This 
latter  account  seems  to  have  been  used  as  a  clearing  account  both  for  those 
settlements  and  for  related  transactions,  but  suflldent  details  are  not  avail- 
able to  afford  the  basis  for  a  satisfactory  analysis  thereof.  The  account  induded 
charges  of  $657,200  on  account  of  the  new  issue  of  guaranteed  preferred  stock, 
**  Eagle  "  series,  put  out  to  retire  the  Ives  spurious  stock ;  some  $173,000  cash 
disbursed  to  retire  that  spurious  stock;  and  over  $400,000  of  cash  disbursed 
in  settlement  of  Ives  loans,  dalms,  etc 

As  iHrevlously  stated,  the  C,  H.  ft  D.  acquired  other  assets  and  settled  other 
obligations  in  many  of  these  disbursements.  It  is  impossible  to  determine 
ttie  proportion  thereof  representing  losses  on  account  of  Ives's  transactions. 
That  these  losses  were  very  substantial  is  evident. 
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Afpendix  10. 

Memoranda  for  Agreements  Between  the  Local  Parties,  the  Bankers,  the  Vot- 
ing Trustees,  the  Northern  Company,  the  Southern  Company  and  the  Local 
Company. 

1.  Proper  and  lawful  agreements  between  the  necessary  parties  shall  tx) 
entered  into  simultaneously  so  that  the  following  matters  shall  be  lawfully 
agreed  to. 

2.  The  Southern  Company  shall  purchase  one  hundred  thousand  (100,000) 
shares  of  the  stock  of  the  Northern  Company  and  all  of  the  agreements  with 
reference  to  the  r^ation  between  the  Northern  and  Southern  Companies  speci- 
fied in  a  memoranda  hereto  attached  and  marked  "Exhibit  A.**  and  made  a 
part  hereof,  shall  be  fully  arranged  for  and  carried  out 

8.  In  consideration  of  the  several  things  hereinafter  referred  to,  to  be  done 
and  performed  by  the  bankers,  the  yoting  trustees,  the  Northern  Company  and 
the  Southern  Company,  the  local  parties  will  agree  to  purchase  twelve  thousand 
(12,000)  shares  of  the  underwriting  of  the  Southern  Company  upon  the  same 
basis  and  terms  as  the  other  underwriters. 

4.  The  bankers  will  purchase  either  the  three  million  fiye  hundred  thousand 
(8,500,000)  four  and  a  half  per  cent  m%)  bonds  of  the  local  company  at  par 
and  interest,  or  the  equiyalent  of  said  bonds  of  new  four  million  (4,000,0(K)) 
four  per  cent  (4%)  issue.  If  said  issue  is  made  at  four  per  cent  (4%)  the 
difference  in  yalue  of  the  bonds  between  the  four  and  a  half  per  cent  (4)%) 
and  the  four  per  cent  (4%)  estimated  at  fiye  points  shall  be  borne  equally 
between  the  local  company  and  the  bankers. 

Said  bonds  shall  be  paid  for  by  the  bankers  as  follows,  ylz :  A  cash  payment 
sufiicient  to  meet  the  cash  payment  upon  the  underwriting  specified  in  item 
three,  and  the  balance  on  or  before  ninety  days  thereafter,  with  interest  at  the 
rate  of  four  or  four  and  a  half  per  cent  according  to  the  interest  of  the  bonds. 

The  bankers  shall  have  the  option  to  determine  whether  said  bonds  shall  be 
issued  at  four  or  four  and  a  half  per  cent  as  above  provided,  but  they  shall 
make  their  election  before  the  final  contract  for  the  purchase  of  said  bonds  is 
executed. 

6.  The  Northern  and  Southern  0)mpanies  shall  jointly  and  severally  guaran- 
tee the  principal  and  interest  of  either  the  three  million  five  hundred  thousand 
(8,600,000)  four  and  a  half  per  cent  (4^%)  bonds  or  the  four  million  (4,000,000) 
four  per  cent  (4%)  bonds,  and  also  the  one  hundred  and  fifty  thousand 
(150,000)  bonds  of  the  subsidiary  company. 

The  guaranteeing  companies  will  promptly  pay  any  instalment  or  instal- 
ments of  interest  or  any  part  thereof  from  time  to  time  which  the  local  company 
shall  be  unable  to  pay,  and  for  any  such  interest  so  paid  by  them  the  local 
company  shall  issue  to  the  guaranteeing  companies,  in  such  proportion  as  they 
may  require,  preferred  five  per  cent  cumulative  stock  of  said  local  c<Mn- 
pany  at  par;  it  being  understood  that  the  local  company  shall  increase 
its  capital  stock  by  issuing  preferred  stock  for  said  purpose,  but  that  no  pre- 
ferred stock  shall  be  issued  by  it  for  any  other  purpose  witlioat  the  consent 
of  the  guaranteeing  companies. 

6.  The  Northern  and  Southern  0)mpanies  shall  make  a  Joint  and  several 
trackage  agreement  and  an  agreement  for  the  use  of  the  terminals  and  stations 
of  the  local  company  in  substantial  accordance  with  the  talk  heretofore  had 
by  the  representatives  of  said  respective  companies. 
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7.  All  Sontbeni  stock  owned,  imrchased  or  reproecnted  by  the  parties  men- 
tkmed  In  the  caption  to  this  memoranda  shall  be  pooled  and  trusteed.  Trustee 
certiflcates  shall  be  Issued  and  application  to  list  the  same  on  the  New  Ycnrk 
ind  Boeton  Exchanges,  shall  be  promptly  made. 

8.  The  local  interests  shaB  have  representation  on  the  directory  in  the 
Southern  Oompany  in  proportion  to  the  amount  of  their  stock  in  the  pooL 

Subject  to  approval  of  our  respectiye  principals. 

(Sgd)  L.  B.  PiSBCB 

**  Nbwman  Bib 

••  r.  H.  Psmcs 

••  Tbob.  H.  Tract 

"  Jas.  J.  RoBisoir 

**  Wm.  Habddi 

Hat  6,  1901 

BXHIBIT  "A." 

TMMM  ICABQUSTTS. 
CIKCINHATI^  HAMILTOH  A  DATTOH. 

1.  The  ClndnoAtl,  Hamlltoo  and  Dayton  aad  the  Pere  Marquette  Railroad  Companies 
nt  to  cater  Into  a  contract,  no  fAr  ai  they  lawfully  can,  for  reciprocal  preferential  Inter- 
change of  tfmflle,  and  In  consideration  of  the  adrantagea  to  accme  to  the  Pere  Marquette 
tktntnm,  tba  latter  win  agree  bj  said  contract  to  pay  and  delirer  to  the  Cincinnati. 
Biafltoa  and  Dayton  ten  thonsand  iharen  of  Pere  Marqnette  preferred,  (or  possibly 
c«sBon),  st»ck,  BOW  controlled  through  Tmstees  holding  the  same  for  It.  The  contract 
to  be  for  not  less  than  fifty  and  may  be  for  ninety-nine  years. 

1  The  holders  of  sixty-flTO  thousand  shares  of  common  stock  and  ten  thousand  shares  of 
ftsfTTsd  stock  of  the  Cincinnati,  Hamilton  and  Dayton,  together  constituting  a  majority 
of  Hs  issued  Totnble  capital  stock,  are  to  contract  to  sell  the  same,  at  $110  per  share  for 
tlM  preforred  and  $125  per  ahare  for  the  common,  to  a  syndicate,  the  managers  of  which 
vOI  be  naoMd  in  the  contract :  The  first  payment,  $2,126,000  therefor,  to  be  made  at  a 
tod  date,  92,600,000  on  or  before  four  months,  $2,806,280  on  or  before  eight  months,  and 
tlM  balance  on  or  before  twelre  months  thereafter. 

WHh  the  first  payment  all  said  stock  is  to  be  deposited  with  the  United  SUtes 
Msrtgage  and  Trust  Company  of  New  Tork,  and  upon  payment  of  the  second  Installment 
tety  per  centnm  (40%)  of  the  deposited  stock  Is  to  be  released  and  deUrered  to  the 
lyndlcate  Managers,  or  to  their  order. 

With  aald  payment,  (the  second),  the  management  and  control  of  the  Cincinnati. 
Hsallton  and  Dayton  will  be  surrendered,  a  majority  of  the  Directors  resign  and  new 
tetctors  noninated  by  the  syndicate  managers  elected  In  their  place. 

The  Cincinnati,  Hamilton  and  Dayton  has  already  authorised  a  mortgage  upon  all  of  Its 
frsperty  for  the  purpose  of  securing  an  Issue  of  $26,000,000  par  ralue  of  Fifty  year  Four 
pir  cent  hoods,  of  which  approximately  $16,000,000  are  to  be  used  to  retire  prerious 
Imms,  some  of  which  mature  (approximately  $2,600,000)  during  1906.  Under  this 
■wtme  $10,000,000  bonds  will  be  STailable  for  other  corporate  purposes. 

Appreprlata  corporate  action  shall  be  taken  at  once  by  the  Cincinnati,  Hamilton  and 
Diytsa  R.  R.  Co.,  and  the  necessary  contracts  executed  on  behalf  of  that  company. 
tlM  sasM  to  be  deliTered  to  the  United  States  Mortgage  A  Trust  Co.,  to  be  held  by  said 
Ttast  Oompany  until  said  second  payment  is  msde  and  upon  said  second  payment  being 
■sde  the  samo  shall  be  dellTored  to  the  other  parties  to  said  contracta. 

S.  A  contract  Is  to  be  made  by  the  Cincinnati,  Hamilton  and  Dayton  with  Bankers,  by 
uMcb  the  latter  will  agree  to  acquire  and  deilrer  to  the  Cincinnati,  Hamilton  and  Dayton 
i  total  of  not  less  than  one  hundred  thousand  shares  of  the  common  stock  of  the  Pere 
Marquette  Railroad  Company;  In  consideration  for  which  (or  In  that  proportion  for  any 
fMater  number  of  ahares  but  not  exceeding  a  majority  of  the  issued  shares)  bankers  are 
ts  be  paid: 

$2,600,000  cash. 

760,000  in  C.  H.  A  D.  2|  yeara  4|%  Motea  secured  hy  10,000  shares  Pere  Mar- 
quette preferred  stock, 
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7,600»000  o«t  of  the  $26.000»000  4%  mort«ace  bOBd%  sad  60.000  ihans  «C 
Clndnnati,  Hamilton  and  Dayton  common  stock  or  other  oUigationa  aa  hereinaftar 
mentioned. 

Tbe  Cincinnati,  Hamilton  and  Dayton  li  to  increaae  its  capital  stock  to  the  extent  re- 
qnired  for  this  payment.  If,  for  any  reason,  said  increase  in  the  capital  stock  shall  be 
delayed,  the  Cincinnati,  Hamilton  A  Dayton  will,  if  so  reqnested  by  Bankers,  or  their 
assigns,  in  lien  of  stock,  delirer  its  obligations  in  a  form  to  be  prescribed  by  the  syndi- 
cate managers,  to  the  amount  of  15,000,000 ;  bat  it  is  understood  that  any  such  obliga- 
tions shall  be  redeemable  at  any  time  in  Cincinnati,  Hamilton  A  Dayton  increased  com- 
mon stock  upon  a  basis  of  pat  and  said  obligations  shall  draw  no  Interest  except  upon  a 
basis  of  dividends  paid  on  such  common  stock. 

4.  Bankers  will  deliTcr  their  agreement,  and  the  agreement  of  holders  of  at  least 
100,000  shares  of  the  Fere  Marquette  common  stock,  but  not  exceeding  a  control,  with 
whom  Bankers  will  contract,  and  deposit  the  agreemento  with  the  United  Stetes  Mortgage 
and  Trust  Company,  and  upon  delirery  of  such  Pere  Marquette  stock  said  stock-holdeni 
shall  receire  therefor  securities  as  follows : 

75%  or  176  per  share,  in  said  4%  C.  H.  A  D.  bonds,  and  |60  per  share  in  C  H.  4 
D,  common  stock, 
or  the  equivalent  of  the  latter  in  other  C.  H.  A  D.  obligations,  in  the  event  of  inability  to 
deliver  said  stock  within  a  reasonable  time,  bat  any  obligations  so  given  shall  be  redeem- 
able at  any  time  in  the  increased  Cincinnati,  Hamilton  and  Dayton  common  stock  on  abova 
basis. 

6.  All  said  agreemento  will  be  deposited  with  the  United  States  Mortgage  A  Trust  Com- 
pany in  trust,  under  an  agreement  that  tbe  stock  deposited  will  be  voted  in  favor  of  any 
resolutions  at  special  or  annual  meetings,  so  far  as  the  same  may  be  necessary  to  carry 
out  the  objecte  contemplated,  and  that  the  Board  of  Directors  of  tlie  respective  Bailroad 
Companies  may,  without  objection,  vote  for  and  carry  out  the  various  matters  referred  to. 

6.  Upon  the  deposit  of  the  Pere  Marquette  stockholders*  agreement  as  aforeaaid  with 
the  Trust  Company,  the  resignations  of  the  existing  directors,  so  far  as  Uiey  may  be 
called  for  by  the  syndicate  managers,  shall  be  lodged  with  the  Trust  Company,  a&d  new 
directors  nominated  by  the  syndicate  managers  elected  in  their  place. 

7.  All  of  tlie  acquired  Pere  Marquette  stock,  vis :  the  100,000  shares*  referred  to,  and 
the  other  stock  of  the  Pere  Marquette,  acquired  by  tlie  Cincinnati,  Hamilton  and  Dayton, 
not  needed  to  carry  out  this  plan  shall  be  pledged  as  additional  security  for  tho  payment 
of  the  126,000,000  bonds  referred  to. 

8.  All  of  the  Cincinnati,  Ebimilton  and  Dayton  stock  acquired  in  payment  for  the  Pere 
Marquette  stock  is  to  be  deposited  under  a  Voting  Trust  Agreement,  for  a  term  of  not  less 
than  live  years,  with  suiteble  provision  for  an  extension  of  the  time,  on  the  request  of 
one-half,  or  thereabouts,  of  the  holders  in  amount  of  the  Certlllcates  of  Beneficial  Interest, 
which  may  be  issued  therefor. 

0.  The  United  States  Mortgage  and  Trust  Company  la  to  lend  Syndlcato  Managers,  for 
a  period  of  fifteen  months,  at  five  per  centum  per  annum  interest,  92,600,000  with  the  40% 
released  C.  H.  A  D.  stock  as  collateral,  to  enaMe  syndicate  managers  to  anticipate  the 
second  Installment  of  the  purchase  price  of  the  Cincinnati,  Hamilton  and  Dayton  stock, 
so  there  will  be  no  further  payment  required  from  tho  syndicate  subscribers  until  eight 
months  after  the  first  payment  has  been  made. 

10.  The  syndicate  managers  to  be  authorised  to  sell  tho  preferred  stock  at  not  leas 
than  par  for  the  purpose  of  anticipating  any  installmenta  of  purchase  money. 

11.  Bankers  are  to  agree  with  the  syndicate  managers  in  consideration  of  the  subscrip- 
tions made  to  furnish  the  money  to  acquire  the  Cincinnati,  Hamilton  and  Dayton  stock 
to  pay  to  subscribers  the  entire  purchase  price  to  be  paid  Bankers  for  the  Pere  Marquette 
stock,  and  the  syndicate  managers  will  make  settlement  fOr  the  Pere  Marquette  otoek 
and  apply  any  surplus  in  reduction  of  the  paymente  to  be  made  by  the  syndicate  for 
the  Cincinnati,  Hamilton  and  Dayton  stock,  or  the  amount  borrowed  from  the  United 
States  Mortgage  and  Trust  Company. 

12.  The  Increased  commission  of  12,500,000  and  the  proceeds  of  the  $1,000,000  pro- 
furred  stock  shall  lauro  to  tbe  benefit  of  tho  under-writon  of  the  C  H.  A  D.  stock. 
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THE  TOLEDO  BAILWAY  *  TEBMIN AL  OOMPANT. 

The  tSLCtB  disclosed  by  this  record  as  to  the  affairs  of  the  Toledo  Railway  A 
Terminal  Ck>mpany,  hereinafter  called  the  "terminal  company/'  are  of  sach 
importance,  viewed  from  the  standpoint  of  public  interest  ii|  railroad  financing, 
as  would  justify  the  inclusion  of  a  complete  recital  in  the  body  of  this  report. 
Such  a  course,  however,  would  too  seriously  interrupt  the  connected  presenta- 
tion of  the  financial  histories  of  the  O.,  H.  D.  and  Pere  Marquette,  with 
which  this  investigation  Is  chiefly  concerned,  and  would  also  result  in  the  in- 
dufion  of  matters  foreign  to  the  histories  of  those  two  roads.  The  plan  has 
been  adopted,  therefore,  of  telling  the  story  of  the  terminal  company  in  this 
appendix  and  including  in  the  body  of  the  report  only  such  matters  as  r^ate 
more  directly  to  the  affairs  of  the  two  principals. 

The  terminal  company  was  an  Ohio  corporation  formed  in  September,  1900,  to 
build  an  outer  belt  railway  some  88  miles  in  length,  with  both  passenger  and 
freight  terminals,  at  Toledo,  Ohio.  The  incorporators  were :  Thomas  H.  Tracy, 
Oharles  F.  Chapman,  Jr.,  William  B.  Duck,  Frank  W.  Gaughling,  and  James  A. 
Murphy.  The  first  board  of  directors  of  the  company  consisted  of  the  four 
first  named  and  Harry  B.  King,  all  members  or  employees  of  the  law  firm  of 
King  &  Tracy,  of  Toledo.  They  were  elected  on  February  12,  1901,  and  with 
Ohas.  Wyatt,  John  R.  Peck,  Robert  V.  Law,  and  Robert  J.  Law,  elected  on 
February  1,  1902,  served  thereaftw  to  and  including  the  meeting  on  October  6, 
1904.  Throughout  that  p^iod  all  action  of  the  beard  was  directed  by  Thomas 
H.  Tracy*  the  other  directors  being  mere  figureheads.  Some  were  neither 
notified  of  nor  present  at  meetings  at  which  they  are  recorded  as  having  voted. 
Tracy  exercised  like  control  over  the  meetings  of  stockholders.  The  reasons 
back  of  this  domination  by  Tracy  will  appear  later. 

The  capital  stock  was  fixed  by  the  articles  of  incorporation  at  1,000  shares  of 
the  par  value  of  $100  each.    Ten  per  cent  was  subscribed  for  as  follows : 


Ntmet. 

Shares. 

Names. 

Shares. 

Thomai  H.  Tnffv ....,.., 

19 

JohnR.  Peck 

19 

Robert  V.  Law 

19 

Lawranee  J.  Pufh ^ 

19 

WllHun  B.  nn>k 

Robert  J.  Law. r. ........1.".. 

19 

Total 

Chtrht  Wyitt'x     T 

100 

At  meetings  on  April  17,  1901,  the  stockholders  and  board  of  directors 
approved  a  contract  with  the  Toledo  Railway  &  Terminal  Construction  Com- 
pany, hereinafter  called  the  "construction  company,"  for  acquisition  of  the 
property  necessary  for  the  proposed  railway  and  terminals  and  for  construc- 
tion and  equipment  thereol  The  construction  company  had  been  formed  under 
the  laws  of  Ohio  by  a  group  of  business  men  of  Toledo,  who  held  interests  in  it 
asflollows: 

Percent. 

D.  BobiM>n,  jr.,  4  Bona  Company ISi 

Bdward   Ford ISi 

John  Cnnunlngs  ————.——.——«-.——.-««-«— .—.•-i^«  14 

Geo.  O.  Metsger..— .-.^ S| 

King  4  Tracy., « • 4| 

Wm.  Hardee -..,..,. .,... . 14 

Jamee  J.  Bobison ^•.^„.,. 9| 

Jamea  J.  Robiaon,  trustee ..^i.. ,..,.. .^,..,,...»...  9| 


Total 


100 
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D.  RobisoD,  Jr.,  &  Sons  Company  was  a  private  banking  firm,  composed  of 
D.  Bobison,  jr.,  and  his  sons,  James  J.  Robison  and  Willard  F.  Robison.  The 
tliree  were  also  directors  of  the  Ohio  Savings  Bank  &  Tmst  Ck>mi)any,  of 
Toledo,  hereinafter  called  the  "Ohio  bank/'  of  which  the  first  named  was 
president  and  James  J.  Robison  was  secretary,  treasurer,  and  cashier.  The 
beneficiary  of  the  latter's  holdings  as  trostee  was  not  disclosed  of  record,  but 
It  was  established  that  these  holdings  did  not  represent  beneficial  interests 
for  any  other  than  those  otherwise  interested  in  their  own  names. 

Edward  Ford  was  president  of  the  Bdward  Ford  Plate  Glass  Company  and 
vice  president  and  director  of  the  Ohio  bank.  John  Cummings  was  a  local 
capitalist,  later  chairman  of  the  board  of  the  Ohio  bank.  George  G.  Metzger, 
of  the  Metzger  Linseed  Oil  Company,  was  also  a  capitalist,  with  large  real 
estate  interests.  King  &  Tracy  was  the  law  firm  which  organized  the  termi- 
nal omipany.    William  Hardee  was  an  officer  of  the  National  Supply  Company. 

On  September  6,  1901,  the  directors  of  the  terminal  company  authorized  the 
issuance  of  900  shares  of  its  stock  to  the  nominee  of  the  construction  company, 
William  Wertz,  as  payment  of  $90,000  for  work  said  to  have  been  performed 
by  that  company  under  the  construction  contract.  At  the  same  meeting 
president  King  reported  that  t^e  100  shares  of  stock  previously  issued  had  not 
been  paid  for,  and  that  the  holders  thereof  had  assigned  their  interests  therein 
to  the  construction  company,  on  condition  that  the  latter  should  pay  what 
was  due  on  the  stock  by  crediting  the  terminal  company  on  suras  owing  under 
the  construction  contract  It  was  thereupon  voted  to  issue  to  the  same  nomi- 
nee the  96  shares  standing  in  the  names  of  Charles  Wyatt,  John  R.  Peck, 
Robert  V.  Law,  Lawrence  J.  Pugh,  and  Robert  J.  Law,  and  to  let  the  other 
5  shares  remain  in  the  names  of  the  directors,  they  having  repurchased  the 
same  from  the  construction  company.  Those  repurchases  were  made  for  a 
nominal  consideration  only,  and  simply  to  qualify  the  holders  as  directors. 

The  absolute  control  of  the  terminal  company  is  thus  seen  to  have  rested 
with  the  construction  company  from  the  outset,  and  this  condition  existed 
op  to  April,  1905,  when  by  a  roundabout  route  the  terminal  company  stock 
was  sold  to  the  Fere  Marquette. 

At  a  meeting  on  September  6,  1901,  its  stockholders  voted  to  increase  the 
capital  stock  to  $2,500,000,  and  on  February  1,  1902,  the  authorized  issue  was 
again  increased,  this  time  to  $8,500,000. 

The  record  does  not  show  the  original  plans  for  financing  the  construction 
of  this  terminal  road.  Some  property  had  been  acquired  and  construction 
work  was  under  way  when,  in  November,  1901,  negotiations  wer^  opened  with 
the  Commonwealth  Trust  Company,  of  St  Louis,  hereinafter  called  the  "  Com- 
Dionwealth  Company,'*  for  aid  in  such  financing  through  the  underwriting  of 
bonds  to  be  issued  by  the  terminal  company.  These  negotiations  were  success- 
fnl  and  resulted  in  the  execution  of  a  new  construction  contract,  in  the  increase 
in  capital  stock  as  just  stated,  in  provisions  for  an  issue  of  bonds,  and  in  the 
execution  of  several  new  agreements  which,  though  bearing  different  dates, 
were  reailj  contemporaneous.    Fmrther  facts  as  to  these  matters  follow. 

What  may  be  considered  the  keystone  of  the  new  financing  plans  was  an 
agreement  dated  February  21,  1902,  herein  termed  the  "purchase  agreement," 
between  the  terminal  comiMiny,  the  construction  company,  and  the  Common- 
wealth Company,  whereby  the  latter  agreed  to  purchase  ftom  the  construction 
onnpany  $3,000,000  of  bonds  and  $1400,000  of  the  stock  of  the  terminal  com- 
pany for  the  sum  of  $2,700,000.  This  document  reaffirmed  a  provision  of  the 
new  constmction  contract  between  the  terminal  company  and  the  construction 
company  that  the  total  issues  of  stocks  and  bonds  of  the  terminal  company 
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shoukl  be  limited  to  $8,500,000  eacli;  also  that  $500,000  of  each  iAnas  should 
be  held  in  the  treasury,  the  reserved  bonds  being  issuable  only  for  betterments 
and  extensions  of  the  railway,,  terminals,  and  equipment,  and  the  reserved 
stock  being  issuable  only  for  its  '*  full  reasonable  value.'*  The  Commonwealth 
Ck>mpany  was  given  an  option  at  92^  on  any  of  the  $500,000  of  the  reserved 
bonds  which  might  be  issued  during  the  continuance  In  force  of  a  certain 
**  pooling  agreement,"  to  be  later  described,  and  the  terminal  company  agreed 
that  after  the  termination  of  the  option  it  would  not  sell  any  of  said  $500,000 
of  bonds  without  first  giving  the  (Commonwealth  (Company  the  refusal  thereof. 
The  latter  was  to  be  the  trustee  under  the  mortgage  securing  the  bonds,  and 
as  soon  as  issued  the  $3,000,000  of  bonds  and  $3,000,000  of  stock  were  to  be 
delivered  to  it,  to  be  held  and  disposed  of  according  to  this  agreement  and  the 
contracts  between  the  terminal  company  and  the  construction  company.  The 
$500,000  of  reserved  bonds  also  were  to  be  delivered  to  the  (Commonwealth 
(Company  for  the  purposes  of  this  agreement  The  (Commonwealth  (Company 
was  to  hold  all  the  ;itock  under  the  terms  of  the  '*  pooling  agreement  *'  for  18 
months  from  the  date  of  the  acceptance  of  the  completed  railway  by  the 
terminal  company,  and  for  &n  additional  period  of  one  year  in  case  the  earnings 
during  the  last  6  months  of  the  18  months  should  not  be  sufficient  to  pay 
operating  expenses  and  the  interest  on  the  $3,0(X),0(X)  of  bonds.  During  the 
continuance  of  the  stock  pool  the  Commonwealth  (Company  was  to  exercise  one- 
third  of  the  voting  rights  in  the  terminal  company  and  to  elect  one-third  of 
its  directors,  the  construction  company's  interest  being  two-thirds.  The  con- 
Btmction  company  agreed  to  pay  the  Commonwealth  (Company  $25,000  for  all 
its  services  and  expenses  as  trustee;  to  allow  $1(X),0(X)  to  remain  Invested  in 
the  property  until  the  delivery  and  acceptance  of  the  road;  to  bear  any  loss 
in  case  the  cost  of  construction  exceeded  $2,700,000 ;  to  give  a  bond  or  collateral 
in  the  sum  of  $300,000  for  performance  of  the  construction  contract  and  other 
obligations ;  to  guarantee  the  completion  of  the  road  by  September  1,  1903 ;  to 
pay  all  interest  earned  on  said  bonds  up  to  date  of  deliv^y  and  acceptance 
of  road,  such  interest  to  be  paid  quarterly  to  the  (Commonwealth  (Company  on 
all  sums  paid  by  the  latter  on  account  of  the  purchase  price  of  the  bonds;  and 
to  make  up  the  deficiency  if  earnings  failed  to  pay  the  interest  on  the  bonds 
during  the  first  year  following  said  date  of  delivery  and  acceptance.  This 
agreement  was  authorized  by  the  stockholders  and  board  of  the  terminal 
company  on  February  20,  1902. 

To  provide  for  raising  the  $2,700,000  of  cash  which  would  be  required  under 
the  purchase  agreement  Just  described,  an  underwriting  syndicate  was  formed 
in  St  Louis,  under  an  agreement  dated  January  16,  1902,  whereby  the  (Com- 
monwealth Company  on  behalf  of  the  subscribers  was  to  enter  into  the  said 
purchase  agreement,  each  subscriber  agreeing  to  pay  at  90  for  the  bonds  sub- 
scribed for  by  him.  The  subscribers  were  to  receive  with  each  bond  $3(X) 
of  stock,  which  was  to  be  held  by  the  (Commonwealth  (Company  under  the 
"pooling  agreement,"  together  with  the  $1,900,000  of  stock  belonging  to  the 
construction  company.  Interest  on  the  bonds  was  to  begin  from  the  several 
dates  at  which  the  Conunonwealth  Company  should  pay  the  purchase  price 
th^efor  to  the  construction  company,  such  purchase  price  being  payable  only 
as  the  work  of  construction  progressed  and  upon  the  certification  of  the  Com- 
monwealth (Company's  engineer.  The  latter  company  was  given  an  option  to 
purchase  each  subscriber's  bonds  at  921  at  any  time  within  12  months  from 
the  date  of  the  completion  and  acceptance  of  the  road,  and  each  subscriber 
was  required  and  entitled  to  sell  his  pro  rata  share  in  case  only  part  of  said 
8,(XX>  bonds  were  thus  purchased. 
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This  St  Louis  underwritliig  agreement  was  signed  and  subscribed  to  as 
follows;  the  names  starred  are  of  those  who  at  the  time  were  officials  or 
directors  of  the  Commonwealth  Trust  Company : 


NaoM. 


*GhM.  H.  TuiTMr . . . . . 
^Lawmoe  B.  Piaroe. . 

•L.B.TebbeU8 

•EUasMiohML 

•A.D.  Brown. , 

•BdwsrdF.QoltiB... 

*B«id  Northrop 

•HiBcyNJcolaiis 

•OttoF.Stifel 

T.W.Outer 

Xmom  T.  Dmmmoiid . 

•Sunl  C.  DftYte. 

B.W.Foftljoe 


HXQ.Kdoz. 

«8.1C.J>odcl 

^O.Wamer 

Wm.  D.  Orthwein 

John  B.  Piloh«r 

•Boaell  Harding! 

AhlMlnier  &  Rawlibigs  Investment  Co.  (by  Ben  Altheimer,  pres.). 

F.B.lCareball 

Fnnds,  Bro.  A  Co 

WOUun  S.  Morgan. 

flarrey  L.  Chri^ 

P.  Taylor  Bryan 

Wm.P.Nolker. 

Philip  Stock 

ChasrA.Stlx 

Wm.Sdx.... 

D. 


IMal. 


Amount 
of  bonds. 


$60,000 

100,000 

100,000 

50,000 

100,000 

100,000 

100.000 

100,000 

100.000 

100,000 

100,000 

100.000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

60,000 

160,000 

34,000 

33,000 

33,000 

60,000 

60,000 

25.000 

25,000 

100,000 


2,  MO,  000 


Amount 
ofstook. 


111,000 
30,tX» 
30,000 
15,000 
30,000 
30,000 
30,000 
30,000 
30,000 
30,000 
30,000 
80,000 
30,000 
30,000 
30,000 
80,000 
30,000 
80,000 
30,000 
30,000 
80,000 
15,000 
45,000 
10,000 
10,000 
10,000 
15,000 
1^000 
7,500 
7,500 
80,000 


765,000 


Pnrcbaae 
price. 


145,000 
00,000 
00.000 
45,000 
90,000 
90,000 
90,000 
90,000 
90,000 
90,000 
90,000 
90,000 
90,000 
90,000 
90,000 
90,000 
90,000 
90,000 
90,000 
Off,  000 
90,000 
45,000 

185.000 
80,000 
80,000 
80,000 
45,000 
45,000 
22,500 
22,500 
90,000 


2,201,000 


>  Became  a  director  Apr.  10, 1902. 

Later  the  subscription  of  Henry  Nicolaus  was  reduced  by  half,  thus  making 
the  St.  Louis  underwriters  responsible  for  an  aggregate  of  $2,500,000  in  par  of 
bonds,  for  which  $2,250,000  in  cash  was  to  be  paid.  To  provide  for  the  remain- 
ing $500,000  of  bonds,  the  Commonwealth  Company,  through  an  agreement  with 
the  construction  company  dated  February  20, 1902,  arranged  for  the  sale  to  the 
latter  of  $500,000  of  bonds  and  $150,000  of  stock  for  the  sum  of  $450,000.  It 
was  agreed  that  said  sum  should  be  paid  in  installments  representing  one-sixth 
of  amounts  becoming  due  to  the  construction  company  from  time  to  time  for 
bonds  sold  by  it  to  the  Commonwealth  Company  under  the  purchase  agreement. 
This  $150,000  of  stock  was  to  be  included  in  the  pool  and  the  Commonwealth 
Company  was  given  an  option  for  12  months  from  the  delivery  and  acceptance 
of  the  road  on  all  of  the  $500,000  of  bonds  at  92^.  As  and  when  paid  for  the 
stock  and  bonds  were  to  be  delivered  to  the  Ohio  bank  as  trustee,  to  be  held  by 
It  as  the  property  of  the  construction  company,  but  subject,  respectively,  to  the 
pooling  agreement  and  to  the  option  of  purchase  given  the  Commonwealth  Com- 
pany, as  just  stated. 

The  agreement  just  described  did  not  express  completely  the  transaction 
covering  this  repurchase  of  stock  and  bonds  by  the  construction  company.  By 
letter  dated  February  21,  1902,  I^wrence  B.  Pierce,  vice  president  of  the 
CommoDwealth  Company,  gave  to  James  J.  Robison,  holder  of  a  large  interest 
in  the  construction  company,  a  confirmation  of  a  verbal  agreement  to  the 
effect  that  in  consideration  of  this  Toledo  underwriting  of  one-sixth  of  the 
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$3,000,000  of  bonds,  RobisoD,  or  anyone  whom  he  might  designate,  was  to  reoetve 
$41,666.67  par  value  out  of  the  St.  Louis  underwriters*  $1,100,000  of  stock,  in 
addition  to  the  usual  bonus  of  $800  of  stock  with  each  $1,000  bond  subscribed 
for  by  the  Toledo  people,  and  was  also  to  receiye  the  profits  on  the  $500,000  of 
bonds  over  and  above  92),  less  brokerage,  should  the  Commonwealth  Oompany 
exercise  its  option  to  repurchase  such  bonds. 

So  far  as  the  terminal « company's  stock  was  concerned,  the  effect  of  the 
several  agreements,  therefore,  was  that  the  $3,000,000  issuable  under  the  con- 
struction contract  was  divided  $2,091,667  to  the  construction  company  and 
$908,383  to  the  St  Louis  interests,  the  latter  amount  representing  the  $1,100,000 
acquired  with  the  bonds  under  the  purchase  agreement,  reduced  by  $150,000 
and  $41,667  allowed  the  construction  company  under  the  repurchase  arrange- 
ments as  Just  described.  The  stock  which  was  not  allotted  to  the  individual 
St.  Louis  underwriters  was  retained  by  the  (Commonwealth  Oompany  itself. 
The  record  before  us  leaves  no  doubt  that  the  $3,000,000  of  stock  was  issued 
purely  as  a  bonus.  In  view  of  the  subsequent  sale  of  that  stock  as  related 
herein,  the  fact  that  it  was  issued  as  a  bonus  to  the  bonds  is  of  great  im- 
portance. 

With  the  exception  of  Altheimer  &  Rawllngs  Investment  Company,  which 
put  up  100  per  cent  cash  as  called,  none  of  the  subscribers  to  the  St.  Louis 
underwriting  paid  in  a  single  dollar  of  cash  on  account  of  their  subscriptions. 
Instead  they  gave  notes  for  amounts  equal  to  their  respective  subscriptions, 
which  notes  fell  due  September  1,  1904,  and  provided  for  5  per  cent  interest  on 
amounts  advanced  by  the  Commonwealth  Company  on  account  thereof.  These 
notes  were  secured  by  pledges  of  the  bonds  and  stock  subscribed  for  and  by 
additional  collateral  of  the  value  of  $15,000  for  each  $100,000  of  such  bonds. 
The  underwriters  were  not  called  upon  to  pay  interest  on  these  notes,  that 
having  been  otherwise  provided  for  by  the  requirement  that  the  construction 
company  should  pay  interest  during  construction. 

The  St.  Louis  underwriting  agreement  was  supplemented  by  one  not  dated, 
in  1903,  whereby  the  contracts  made  by  the  Commonwealth  Company  for  the 
purchase  of  the  stock  and  bonds  from  the  construction  company  and  all  acts  of 
the  Commonwealth  Company  done  or  to  be  done  in  connection  with  the  same 
were  ratified  and  confirmed,  and  it  was  constituted  the  agent  of  the  underwriters 
for  all  the  purposes  of  said  contracts  or  modifications  thereof.  This  later 
agreement  was  not  executed  by  the  following  underwriters:  L.  B.  Tebbetts, 
T.  W.  Carter,  and  Francis,  Bro.  &  Co. 

We  now  come  to  another  feature  of  the  new  financing  plans;  that  is,  the 
"pooling  agreement,*'  already  referred  to  several  times.  This  agreement  was 
entered  into  between  the  holders  of  the  stock  of  the  terminal  company  and 
WlUard  F.  Robison,  Edward  Ford,  and  Chas.  H.  Turner,  voting  trustees. 
Successors  to  the  first  two  were  to  be  selected  by  the  Ohio  bank  and  to  the 
third  by  the  Commonwealth  Company.  The  agreement  was  to  terminate  and 
the  stock  was  to  be  redelivered  to  the  holders  18  months  after  delivery  to  and 
acceptance  by  the  terminal  company  of  its  railway,  if  the  interest  on  the  letter's 
bonds  was  earned  during  the  last  6  of  said  18  months,  but  if  the  interest  was 
not  so  earned  the  agreement  was  not  to  terminate  until  80  months  after  de- 
livery and  acceptance  of  the  road  Until  such  termination  the  stock  was  to  be 
deposited  with  the  Conmionwealth  Company  and  held  by  it  for  the  purposes  of 
this  trust,  each  certificate  bearing  a  notation  that  stock  evidenced  by  it  was 
subject  thereto.  The  voting  power  of  the  deposited  stock  was  vested  in  the 
voting  trustees,  one-third  to  each. 
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The  pooling  afreement  wis  gaeculed  In  duplicate  orlgliiala.   One  dated 
March  15, 19Q2,  was  signed  bj-^ 


Henry  NlcoUms. 

Pbinp  Stock. 

Cbet.  A.  Stiz. 

FraBdi*  Bro.  A  Co. 

Althdmor  4  Bawliagi  Inr.  Co. 

(By  Herm.  C.  Sttfel,  TreMorer.) 
Bofltell  Hftrdins* 
WUUftm  Stix. 
Wm.  y.  DeUhmit. 
Otto  F.  StifeL 
L.  B.  TebbettB. 
Baml.  C.  Dayli. 
P.  Taylor  Brymn. 
T.  W.  Carter. 
Jamei  T.  Drommond. 
John  B.  PUchor. 
F.  B.  Ifawhin 


Bold  Northrop. 
C.  G.  Wamoi; 
C.  O.  Knox. 
S.  11.  Dodd. 
WlllUm  B.  Morgta. 
Harvey  L.  Chrlatto. 
Lawrence  B.  Plerea. 

A.  D.  Brown. 
W.  F.  Nolker. 

B.  M.  Scmssi. 
Chas.  H.  Tomer. 
W.  D.  Orthweln. 
8.  W.  Fordyce. 
Bllat  MlchaeL 
Jesae  D.  Dana. 

(By  Bdward  F.  Ooltza,  attomoy.) 
Bdward  F.  Qoltra. 


The  other  duplicate  original  dated  July  6, 1902,  was  signed  as  follows: 


One  ahara 
One  ahara 
One  aharo 
One  aharo 
One  aharo 
One  ahava 
One  aharo 
One  ahava 
One  aharo 

Twenty  thooaand  four  hondred  Binoty  oao 
(20,491) 


Thoa.  H.  Tracy 

Harry  B.  King 

Charlea  F.  (HftapmaB.  Jr. 

Wm.  B.  Dack 

Frank  W.  Cangiiling 

Charlea  Wyatt 

John  B.  Peck 

Bobert  ▼.  Law 

Bobert  J.  Law 

John  A.  Archer 


From  facts  referred  to  later  on,  it  is  undoubtedly  true  tliat  Archer's  execu- 
tion of  tills  agreement  was  not  for  himself,  but  was  on  behalf  of  the  Toledo 
syndicate.  In  this  way  the  membership  of  that  syndicate  was  kept  secret  It 
Is  also  of  Interest  to  remark  that  the  agreement  was  apparently  executed  by 
only  one  of  the  Totlng  trustees,  (IJharles  H.  Turner.  Some  time  prior  to  Noyem- 
ber  12»  1902,  Bdward  Ford  was  succeeded  by  James  J.  Robison  as  yoting  trustee. 

As  preyiously  stated,  the  new  financing  plans  required  the  execution  of  a 
new  construction  contract  between  the  terminal  company  and  the  construc- 
tion company,  ttenbj  canceling  the  original  contract  of  April  17,  1901.  The 
new  contract  was  dated  February  1,  1902,  and  was  approyed  by  the  board  and 
stockholders  of  the  terminal  company  on  tliat  date.  Under  its  terms  the  latter 
company  agreed  to  giye  the  construction  company  $8,000,000  in  par  of  its 
capital  stock  and  $8,000,000  of  its  first  mortgage  4}  per  cent  40-year  bonds 
In  fun  payment  for  the  completed  railway  and  terminal,  yards,  depot  etc., 
and  four  locomotlyes,  it  being  understood  that  the  total  capital  stock  and  total 
bond  Issues  of  the  terminal  company  were  to  be  limited  to  $8,500,000  each ;  also, 
that  the  remaining  $500,000  of  each  class  of  obligation  was  not  to  be  '*  issued  or 
used  except  for  the  purpose  of  additional  extensions,  equipment  or  improye- 
ments**  not  proyided  for  by  the  construction  contract  Payments  under  the 
construction  contract  in  stocks  and  bonds  of  the  terminal  company  were  to 
be  made  upon  the  certification  of  two  engineers,  one  selected  by  each  com- 
pany, as  to  work  done.  The  securities  were  to  be  Issued  from  time  to  time 
in  the  pnqiMrtion  which  the  then  completed  work  and  property  acquired  should 
bear  to  the  total  amount  of  work  to  be  done,  property  to  be  acquired,  and 
material  to  be  furnished. 
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Under  this  new  oonstmction  contract«  aad  in  accordance  with  Uie  spedfle 
votes  of  the  directors  and  stoi^holders  on  February  20»  1902,  the  terminal  ctMO- 
pany  indorsed  its  gnaranty  of  principal  and  interest  on  the  entire  issae, 
$160,000,  of  the  bonds  of  the  Toledo  Biyerside  Railway  Company,  receiying  in 
consideration  thereof  the  transfer  and  deliyery  to  it  of  the  entire  issue, 
$150,000,  of  the  capital  stock  of  that  company.  The  Riyerside  Company  seems 
to  haye  been  promoted  by  the  Robisons.  Its  bonds  were  issued  under  a  mort- 
gage on  some  87  acr^  of  lands  with  a  1,200-foot  water  front  on  the  east  banic 
of  the  Maumee  River,  and  a  right  of  way  for  a  spur  track  connecting  said 
land  with  the  Toledo  Belt  Line,  which  property  had  been  held  for  some  time 
by  the  Robisons.  The  construction  contract  specified  that  these  bonds  were 
t!b  be  owned  by  the  construction  company.  The  property  was  later  conveyed 
to  the  terminal  company  by  deed  dated  July  2,  1904,  subject  to  the  mortgage 
underlying  the  bonds. 

On  January  28,  1902,  the  board  designated  the  office  of  King  &  Tracy,  601 
Nasby  building,  Toledo,  Ohio,  as  the  principal  business  office  of  the  terminal 
company  in  the  state  of  Ohio.  At  the  same  meeting  and  at  the  request  of 
the  construction  company,  they  voted  to  permit  one  John  A.  Archer  to  sub- 
scribe for  $2,400,000  par  value  of  the  capital  stock  of  their  company.  That 
request  had  been  made  in  view  of  the  large  expenditures  under  the  con- 
struction contract.  This  subscription  having  been  formally  made,  the  board 
voted  that,  in  further  pursuance  of  the  request  of  the  constrvction  com- 
pany, said  Archer  be  credited  upon  account  of  his  subscription  with  10 
per  cent  of  the  par  value  thereof,  and  that  said  sum  should  be  charged  to 
the  account  of  the  construction  company  at  such  time  as  said  company  should 
call  for  an  estimate  under  the  construction  contract  of  Ai>ril  17, 1901,  at  which 
time  the  adjustment  between  the  two  companies  was  to  be  made.  The  board 
then  voted  that  the  capital  stock  of  the  company  be  increased  to  $8,500,000, 
which  increase  was  ratified  by  the  stockholders  on  February  1, 1902,  as  already 
stated. 

On  February  5,  1902,  the  stockholders  and  the  board  of  the  terminal  com- 
pany voted  the  Issuance  of  $8,500,000  of  4^  p&r  cent  40-year  bonds  under  the 
company's  mortgage,  to  the  Commonwealth  Company,  as  trustee.  The  Ohio 
bank  was  appointed  registrar  of  the  company's  stock  and  the  form  of  stock 
certificate  was  adopted. 

This  completes  the  recital  of  facts  relative  to  the  new  financing  plans  as 
adopted  early  in  1902  in  consequence  of  the  enlistment  of  St  Louis  capital 
in  the  enterprise.  The  construction  work  continued  for  over  a  year  and  a 
half.  By  resolution  of  the  board  on  December  8,  1903,  the  road  was  declared 
completed  on  or  before  September  1,  1908,  and  its  acceptance  was  voted  as 
of  October  1,  1908.  It  was  then  also  voted  to  allow  the  construction  com- 
pany to  remain  in  temporary  possession  of  and  to  operate  the  property  which 
was  to  be  surrendered,  however,  to  the  terminal  company  upon  its  demand* 
the  construction  company  meanwhile  accounting  for  the  receipts  and  dis- 
bursements incident  to  such  operation.  The  president  was  instructed  to  certify 
to  the  Commonwealth  Company  the  completion  and  acceptance  of  the  property 
and  to  request  the  delivery  to  the  construction  company  of  the  balance  of  the 
$8,000,000  of  bonds  and  $8,000,000  of  stock  which  the  terminal  company  had 
agreed  to  pay  for  the  completed  property.  The  completion  of  the  work  was 
certified  to  by  the  engineer  of  the  C6mmonwealth  Company  on  January  7, 
1904,  and  the  final  payments  by  it  to  the  construction  company  under  the  con- 
tract to  purchase  the  $8,000,000  of  bonds  and  $1,100,000  of  bonus  stock  were 
made  in  February,  1904. 
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In  addition  to  the  pr(^>erty  fornisbed  under  the  construction  contract,  the  con- 
struction company  built  several  sidetracks  and  supplied  50  ballast  and  50 
secondhand  gondola  cars,  to  coyer  which  a  supplemental  agreement  dated  No- 
vember 13,  1902,  was  entered  into,  by  whldi  the  construction  company  was 
to  be  allowed  cost  plus  a  profit  of  10  per  cent  on  such  extras.  Provision 
was  also  made  therein  for  fmmishlng  6  additional  locomotives  at  cost  plus 
a  profit  of  6  per  cent  Payment  was  to  be  made  in  terminal  company's 
bonds  at  90.  The  terminal  company's  board  approved  this  contract  on  November 
13,  1902,  and  contemporaneously  authorized  vice  president  Tracy  to  dispose, 
at  not  less  than  90,  of  such  of  the  $500,000  of  reserved  bonds  then  in  the  treasury 
as  would  be  needed  to  pay  for  such  tracks  and  equipment 

At  a  meeting  on  December  3,  1903,  the  board  instructed  the  president  to 
certify  to  the  (Commonwealth  (Company  that  the  construction  company  was  en- 
titled to  $186,152.58  net  for  extra  work,  material,  and  equipment  under  the 
supplemental  contracts  and  that  this  amount  together  with  $9,050.33  for 
materials  delivered  to  the  terminal  company,  was  to  be  paid  from  the  proceeds 
of  the  bonds.  The  O)mmonwealth  0)mpany's  engineer,  however,  reduced  this 
claim  for  "  extras  "  to  $185373.99,  and  on  February  25  the  trustee  allowed  the 
construction  company  the  corresponding  number  of  bonds  at  90,  viz,  $206,000. 
No  separate  delivery  of  bonds  to  or  on  account  of  the  construction  company  be- 
cause of  the  materials  valued  at  $9,050.33  is  of  record,  but  such  action  was  evi- 
dently contemplated,  for  in  a  contract  of  March  15,  1904,  later  described,  the 
Oommonwealth  Oompany  agreed  to  deliver  bonds  at  90  in  payment  of  claims  for 
extras  and  materialt  stated  to  aggregate  approximately  $195,000.  It  is  evident 
therefore,  that  as  late  as  Mardi  15, 1904,  $195,000  represented  the  aggregate  due 
the  c(mstruction  company  for  the  extras  and  materials  furnished,  or,  translated 
into  par  value  of  terminal  company  bonds  at  90,  about  $216,000  of  bonds. 

The  foregoing  facts  are  set  forth  in  greater  detail  than  would  ordinarily  be 
necessary,  because  of  the  subsequent  issuance  of  bonds  to  a  greater  amount 
than  the  final  allowance  for  extra  work  would  Justify,  as  will  later  appear. 

There  is  inserted  below  a  comparative  income  account  foi  the  terminal  com- 
pany compiled  from  its  books: 
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By  the  spring  of  1904  the  terminal  road  had  been  in  operation  for  several 
months,  and  daring  that  time  had  failed  to  earn  fixed  charges.  It  must 
have  been  apparent  to  its  promoters  that  it  was  necessary  for  them  to  market 
their  secorities  at  an  early  date  in  order  to  avoid  having  their  prospective 
profits  wiped  out  by  accumulating  interest  charges.  Such  attempts  as  had 
been  made  to  sell  those  securities  following  the  completion  of  the  road  had 
been  unsuccessful  up  to  that  spring.  But  in  connection  therewith  there  were 
transactions  recorded  which  deserve  attention  because  of  theif  significance  in 
the  light  of  subsequent  events. 

Thus,  by  an  option  dated  March  14,  1004,  authority  was  given  the  construc- 
tion company  by  a  "  committee  representing  St.  Louis  underwriters,"  with  the 
approval  of  the  Commonwealth  Oompany,  to  sell  within  45  days  all  the  stock 
represented  by  that  committee.  If  all  the  $3,000,000  outstanding  stock  was 
sold,  those  interests  were  to  receive  not  less  than  $10  per  share.  If  only  a 
majority  was  sold,  they  were  to  receive  not  less  than  $15  per  share.  A  condi- 
tion was  that  no  stock  should  be  sold  unless  all  the  issued  bonds  were  sold  at 
not  less  than  par  and  interest,  or  else  guaranteed,  principal  and  interest,  by 
one  or  more  of  the  following  companies:  Pennsylvania  Ck>mpany;  Cincinnati, 
Hamilton  &  Dayton  Railway  Company ;  Lake  Shore  &  Michigan  Southern  Rail- 
way Company ;  Grank  Trunk  Railroad  Company  of  Canada ;  or  Michigan  Cen- 
tral Railway  Company.  The  construction  company  agreed  by  letter  of  same 
date  to  endeavor  to  obtain  the  best  possible  price  for  the  bonds  under  said 
lotion,  in  no  event  accepting  less  than  par  and  Interest.    The  letter  stated : 

It  if  anderstood  that  we  own  approximately  $700,000  par  value  of  said  bonds,  indvd- 
laf  the  $000,000  which  we  have  underwritten,  and  about  StOOjOOO  which  we  have  reeeived 
far  emtrae,     (Italics  ours.) 

If  all  the  issued  bonds  were  sold  above  par,  the  construction  company  was 
to  receive  the  entire  proceeds  from  its  700  bonds,  except  $50  per  bond  to  be 
paid  the  Conunonwealth  Company,  apparently  in  consideration  for  the  non- 
exerdse  of  its  option  to  purchase  those  bonds  at  92^.  But  if  the  issued  bonds 
brou^t  only  par,  the  construction  company  was  to  receive  only  $925  and 
Interest  for  its  bonds,  the  balance  of  the  proceeds  of  those  bonds  and  all  the 
proceeds  of  the  other  bonds  going  to  the  Commonwealth  Company. 

Contemporaneously,  on  March  15,  1904,  the  terminal  company,  the  construc- 
tion company,  and  the  Commonwealth  Company  entered  into  an  agreement 
whidi  stated  that  the  completed  property  had  been  acc^ted  by  the  terminal 
company  under  date  of  September  15,  1908,  and  fixed  certain  rights  of  the 
construction  company  and  the  terminal  company  accordingly.  Among  other 
things,  it  was  provided  that  the  construction  company  should  pay  interest  on 
an  bonds  outstanding,  except  those  owned  by  it,  up  to  September  15,  1904.  In 
the  resolution  of  the  terminal  company's  board  approving  this  agreement  on 
Mardi  17,  1904,  this  feature  was  given  prominence,  the  evident  intention  being 
thereby  to  change  the  acceptance  date  from  October  1,  1903,  as  previously 
approved,  to  September  15,  1908.  The  significance  of  this  change  lies  in  the 
fact  that  the  construction  company  was  under  contract  to  pay  the  unearned 
interest  on  the  bonds  for  one  year  from  the  date  of  acceptance  of  the  road. 

Again,  under  this  conten^poraneous  agreement  the  Conmionwealth  Company 
was  to  deliver  to  the  construction  company  bonds  at  90  in  payment  for  extras 
and  material  furnished  the  railway  company,  aggregating  approximate 
$196,000.  ThlB  latter  amount,  be  it  noted,  evidently  represented  the  aggregate 
of  socb  Items  to  March  15,  agreeing  with  figures  previously  given. 

The  record  Is  entirely  dear  in  showing  that  early  In  February,  1904,  pre- 
eedlnf  the  earaeadon  of  tba  two  contracts  Just  described,  active  negotiations 
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were  had  between  the  Toledo  and  St.  Louis  interests  as  to  the  terms  on  whl(di 
the  property  should  be  sold.  During  their  course  Tracy  proposed  that  the 
entire  authorized  issue  of  terminal  company  bonds,  $3,500»000,  both  earned  and 
unearned,  be  disposed  of  and  that  the  proceeds  from  the  unearned  bonds  be 
divided  between  the  St.  Louis  and  Toledo  interests  on  the  basis  of  their  re- 
spective holdings  of  stock.  Vice  president  Lawrence  B.  Pierce  of  the  Common- 
wealth Company  objected  to  the  issuance  of  treasury  bonds,  not  in  fact  earned, 
in  the  following  language: 

Since  the  mortgage  proyldes  that  the  treasury  bonds  can  be  issued  only  for  extensions 
and  betterments,  the  trustee  may  not  be  authorized  to  certify  these  bonds,  except  in 
accordance  with  the  terms  of  the  mortgage,  even  though  the  stockholders  and  present 
bondholders  should  consent 

This  commendable  stand  was  not  maintained  by  the  trustee,  but  was  flatly 
abandoned  in  the  following  amazing  provision  of  an  agreement  dated  April  21, 
:]904,  with  the  construction  company,  signed  for  by  Tracy,  and. a  ''committee 
representing  St.  Louis  underwriters,**  signed  for  by  Pierce,  the  latt^  also  sign- 
ing for  the  Commonwealth  Company: 

In  case  the  $200,000  of  bonds  of  the  Toledo  Railway  &  Terminal  Company,  now  in  the 
treasury  of  said  company,  are  disposed  of,  the  proceeds  therefor,  together  with  any 
excess  received  for  said  $3,800,000  of  bonds  above  .par  and  interest,  shall  be  divided 
among  the  stockholders  pro  rata. 

It  should  also  be  noted  that  in  this  remarkable  document  the  constmction 
company*s  compensation  for  "  extras  *'  is  for  the  first  time  fixed  at  $800,000.  It 
refers  to  that  company's  interest  as — 

bonds  owned  by  them,  approximating  $800,000  par  value,  the  same  being  the  $500,000 
originally  underwritten  by  them,  and  the  bonds  heretofore  received  and  hereafter  to  be 
received  by  tbem  for  extras. 

With  $300,000  of  bonds  claimed  for  "extras,**  there  remained  $200,000  out 
of  the  $500,000  reserved  by  the  underlying  agreements  for  additions  and  better- 
ments only.  No  claims  against  these  $200,000  of  bonds  for  such  addi- 
tions and  betterments  had  then  been  made  or  were  ever  afterwards  made. 
They  were  treasury  bonds,  the  issuance  of  which  had  been  restricted  by 
the  provisions  of  before-described  agreements.  The  t^minal  company,  with 
whose  treasury  bonds  it  was  thus  proposed  to  take  sudi  liberties,  was 
not  a  party  to  the  agreement,  but  its  complete  control  in  proportions  herein- 
before stated  then  lay  in  <he  hands  of  those  who  were.  The  St  Louis 
and  Toledo  syndicates,  of  course,  would  reap  the  direct  benefit  from  the  con- 
templated sale  of  the  treasury  bonds.  The  document  did  not  specify  the 
capacity  in  which  the  Commonwealth  Company  signed,  but  it  was  the  trustee 
under  the  mortgage  securing  the  bonds,  and  could  not  in  any  capacity  partici- 
pate in  such  an  act  and  remain  faithful  to  its  trust  It  is  true  that  when  the 
$200,000  of  bonds  were  sold  some  months  later  the  proceeds  were  not  dis- 
tributed among  the  stockholders,  as  had  been  proposed,  but  were  used  for  the 
other  purposes  hereinafter  indicated.  That  does  not  cure  the  breach  of  trust 
made  in  signing  the  agreement 

This  agreement  of  April  21,  1904,  was  good  until  May  5  and  modified  the 
previously  described  option  agreement  of  March  X4,  1904.  By  its  terms  the 
construction  company  was  allowed  to  pay  a  commission  of  $10,000  if  the 
terminal  company  stock  should  be  sold  at  $10  per  share,  and  provided  that 
the  Commonwealth  Company  should  receive  par  and  interest  on  its  $2,500,000 
of  terminal  company  bonds  and  that  the  construction  company  should  receive 
a  like  price  on  the  $800,000  of  bonds  described  as  "  owned  by  them,**  in  the 
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MCtioii  of  the  agreement  Just  quoted.  With  reference  to  that  provlBion  for 
allowing  the  construction  company  $300,000  of  bonds  for  "  extras  "  it  may  be 
recalled  that  the  Oonunonwealth  Company  on  February  25  had  allowed  $206,000 
of  bonds  for  $185,873.99  of  such  expeditures  which  were  certified  to  by  its 
engineer.  Its  records  contain  no  evidence  of  any  further  expenditures  of  that 
cfaaract^.  Even  allowing  for  the  $0,050.33  additional  for  materials  and  sup- 
plies, the  outside  amoiint  in  bonds  due  the  construction  company  would  not 
have  exceeded  $216,000  par  value.  Oontrary  to  previous  and  subsequent  prac- 
tice in  recording  minutes  of  the  terminal  company's  directors*  meetings,  the 
particular  minute  authorising  the  delivery  of  these  $300,000  bonds  contains 
no  statement  whatever  of  the  amounts  of  the  claims  allowed  to  Justify  such 
issue.  Further,  it  is  found  that  13  days  before  this  corporate  action  the  ter- 
minal company  had  executed  options  for  the  sale  of  the  full  $3^00,000  of  its 
bonds,  including  the  $800,000  under  consideration. 

The  efforts  of  the  Toledo  and  St  Louis  interests  to  sell  out  their  terminal 
company  holdings  were  unsuccessful  until  a  deal  was  made  with  the  promoters 
of  the  C,  H.  &  D.-Pere  Marquette  combination.  They  succeeded  then  only 
by  becoming  involved  in  a  new  venture,  for  the  promised  sale  of  their  bonds 
was  gained  only  after  they  had  agreed  to  subscribe  in  sabstantial  amounts— 
ultimately  one-fifth  of  the  aggregate — ^to  the  C,  H.  &  D.  common-stock  syn- 
dicate. 

The  various  features  of  this  new  undertaking  were  expressed  in  a  memoran- 
dum agreement  made  with  the  promoters  of  the  syndicate,  and  dated  May  5, 
1904,  inlnted  herein  as  Appendix  10.  In  consideration  of  the  Toledo  and  St. 
Louis  subscriptions,  this  agreement  provided,  (a)  that  purchasers  for  the 
terminal  company  bonds  would  be  furnished  who  would  buy  at  par  and  in- 
t^'est,  payments  therefor  to  be  made  in  such  a  manner  as  to  meet  the  cash 
payments  falling  due  on  the  O.,  H.  &  D.  (indicate  subscriptions,  and  the  balance 
witliin  90  days;  (b)  that  the  terminal  company  and  Toledo  Riverside  bonds 
would  be  Jointly  and  severally  guaranteed  as  to  principal  and  interest  by  the 
Pere  Marquette  and  C,  H.  &  D.,  which  companies  would  pay  unearned  interest 
aa  the  bonds,  receiving  for  such  payments  the  5  per  cent  cumulative  preferred 
stock  of  the  terminal  company;  (o)  that  the  two  guaranteeing  roads  would 
enter  into  an  agreement  for  the  use  of  the  terminal  company's  tracks,  ter- 
minals, and  facilities;  and  (d)  tliat  the  St.  Louis  and  Toledo  interests  would 
have  representation  on  the  board  of  the  O.,  H.  &  D.  proportionate  to  their  sub- 
scriptions. Strict  adherence  to  this  contract  is  evidenced  by  the  record  of 
subsequent  events. 

The  promised  sale  of  these  bonds  at  par  and  interest  was  guaranteed  by 
F.  H.  Prince  &  Company  and  Newman  Erb,  who  seemed  to  be  the  prime 
movers  in  the  C,  H.  &  D.  syndicate,  and  under  an  agreement  of  June  10,  1904, 
they  also  guaranteed  personally  to  pay  the  difference  between  that  price  and 
the  sale  price  named  in  two  contracts  for  the  sale  of  such  bonds  entered  into 
by  the  terminal  company  on  the  same  date.  One  of  these  was  with  Rudolph 
Kleybolte  &  Company  for  $2,000,000  of  terminal  company  bonds  at  97  and 
interest,  with  an  option  on  $500,000  more  on  the  same  terms.  The  other  con- 
tract was  in  two  parts  (1)  with  the  construction  company  for  $150,000  Toledo 
Riverside  Railway  Company  bonds  and  $200,000  terminal  company  bonds,  and 
(2)  with  F.  H.  Prince  &  Company  for  $1,800,000  terminal  company  bonds, 
$500,000  of  which  were  subject  to  Kleybolte's  option..  Under  this  latter  con- 
tract the  t>onds  were  to  be  bought  at  97^  and  interest.  These  contracts  were 
ratified  by  the  St  Louis  underwriters  in  an  agreement  dated  June  14,  1904,  by 
which  tbeor  contcmporaneooaly  confirmed  the  execution  of  th«i  C,  EL  &  D.  syndi- 

44  I.  e.  €. 


250  INTEBSTATE  OOMMB&OE  00MMI8SI0N  BBPOBIB. 

cate  subscriptions  made  on  their  behalf  for  0,500  shares,  and  also  agreed  tikiat 
the  Oommonwealth  C3ompaDy  would  be  entitled  to  all  proceeds  from  the  sales 
of  bonds  in  excess  of  d2^. 

The  agreements  between  the  owners  of  the  terminal  company  bonds  looking 
to  the  sale  thereof  evidently  either  expired  or  were  not  put  into  effect,  for 
the  ultimate  sale  was  arranged  under  a  new  agreement  between  the  Com- 
monwealth Company,  the  construction  company,  and  the  terminal  company. 
This  bore  date  May  20,  1904,  but  was  not  executed  until  about  June  28,  1904, 
and  evidently  resulted  from  the  final  outcome  of  the  arrangements  with  respect 
to  the  C,  H.  &  D.  syndicate.  This  agreement  recited  that  the  13,500,000  of 
bonds  were  owned  by  said  three  parties  in  the  sums  of  $2,500,000,  $800,000. 
and  $200,000,  respectively,  and  then  provided  (1)  that  necessary  corporate 
action  should  be  taken  by  the  terminal  company  to  confirm  the  titles  thereto 
in  the  amounts  stated,  and  (2)  that  the  entire  $3,500,000  of  bonds  were  to  be 
sold  by  the  terminal  company  at  par  and  interest  upon  terms  satisfactory  to  the 
other  two  parties.  The  proceeds  from  the  sale  of  $8,300,000  were  to  be  applied 
first  to  the  payment  of  the  subscriptions  of  the  Conunonwealth  Company  and 
the  terminal  company  aggregating  13,000  shares  of  C,  H.  &  D.  stock,  such 
subscription  payments  to  be  charged  against  the  bond  holdings  of  the  trust 
company  and  the  construction  company,  one-half  each.  The  latter  was  to  be 
released  from  its  guaranty  of  the  payment  of  the  interest  on  the  bonds.  The 
proceeds  of  the  terminal  company's  $200,000  of  bonds  were  to  be  held  in  trust 
for  its  benefit  by  the  Commonwealth  Company.  This  change  of  viewpoint  as 
to  the  $200,000  followed  upon  the  negotiations  between  the  Toledo-St  Louis 
interests  with  the  other  promoters. 

The  provision  of  the  foregoing  agreement  requiring  the  terminal  company 
to  confirm  the  ownership  of  bonds  by  formal  corporate  action  is  very  signifi- 
cant in  view  of  the  fact  that  contracts  for  the  sale  of  all  the  bonds  had  been 
entered  into  some  13  days  before,  and  in  view  of  the  further  fact  that  the 
terminal  company  had  not  yet  authorized  the  issuance  of  the  full  $800,000  of 
bonds  for  "  extras,"  etc.  Also  significant  is  the  following  excerpt  from  a  letter 
of  June  23,  1904,  to  Thomas  H.  Tracy  from  Lawrence  B.  Pierce,  who  had 
executed  the  agreement  on  behalf  of  the  Commonwealth  Company : 

With  reference  to  the  bonds  owned  by  the  parties  named  therein,  I  have  signed  this 
agreement  conditional  upon  yonr  making  the  proper  requisition  tor  the  balance  of  the 
bonds  due  the  construction  company  to  bring  the  total  amount  up  to  $800,000     *     *     *. 

The  required  corporate  action  in  this  connection  was  taken  by  the  stock- 
holders of  the  terminal  company  on  June  23,  1904,  following  the  formal  au- 
thorization of  the  agreement  of  May  20  by  the  board  on  the  same  day.  There 
had  been  presented  to  the  board  at  its  meeting  a  communication  from  the  con- 
struction company  reciting  that  the  latter  had  certain  bills  against  the  terminal 
company  long  overdue  and  unpaid,  some  of  which  had  been  allowed  and  others 
not  allowed.  The  communication  did  not  detail  what  the  bills  were  for  or 
even  the  amounts  thereof,  but  simply  stated  that  the  construction  company 
would  accept  $300,000  of  bonds  and  $500,000  of  stock  in  full  settlement  of  any 
and  all  claims  to  date.  In  a  preamble  to  the  resolution  then  adopted  authorizing 
the  issuance  and  delivery  of  the  securities  in  those  amounts  it  is  recited  that 
the  construction  company  had  previously  furnished  material  and  equipment 
and  performed  work  not  specified  in  the  original  construction  contract,  but 
here  again,  contrary  to  the  previous  and  subsequent  practice  of  the  company, 
the  aggregate  cost  thereof  was  significantly  omitted.  The  fact  is  that  the 
directors  and  stockholders  had  no  real  knowledge  of  what  they  did,  their  votes 
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being  cast,  as  always,  at  Tracy's  direetioii  and  with  bis  assnranoe  tliat  it  was 
the  thing  to  do. 

The  wording  of  these  minutes  was  calcolated  to  support  the  theory  that  the 
1500,000  of  terminal  company  stock  was  given  as  part  payment  of  the  aforesaid 
claims.  Such  was  not  the  fact  Going  back  for  a  moment,  it  should  be  noted 
that  one  of  the  provisions  of  the  June  10, 1904,  bond  sale  contract  with  Budolph 
Kleybolte  &  Company  required  that  the  corporate  action  and  form  of  mortgage 
respecting  the  bonds  should  be  satisfactory  to  Storey,  Tbomdike,  Palmer  & 
Thayer,  a  Boston  law  firm,  understood  to  r^;>resent  Prince  &  Oompany.  Re- 
ferring to  one  of  the  members  of  tliat  firm,  Tracy  wired  Pierce  on  June  21  as 
follows : 

Palmer  wirei  thinks  necessary  to  issue  entire  amoont  of  stock  to  cover  question  I  dls- 
cossed  witb  yon.  I  therefore  think  better  issue  five  hundred  thousand  stock  on  acoonnt 
final  construction  comiMmy  contracts  holding  same  in  name  of  trustees  tot  benefit  of 
railway  company.    Please  wire  consent. 

Pierce's  answer  on  the  following  day  was: 

We  consent  to  issue  of  treasury  stock  in  name  of  trustees  fOr  benefit  of  railway  com- 
pany. 

FurtheraKure,  a  letter,  dated  June  28,  from  Tracy  to  Palmer  shows  that  the 
only  reason  for  the  issuance  of  the  last  block  of  $500,000  of  stock  was  to  make 
the  issue  of  stock  at  least  equal  to  the  issue  of  bonds  and  thereby  satisfy  all 
possible  doubt  as  to  the  legality  of  the  latter  under  the  Ohio  statutes. 

The  most  important  feature  of  this  stock  transaction  is  the  fact  that,  con- 
trary to  Tracy's  proposal  and  Pierce's  consent  that  the  stock  be  issued  for  the 
benefit  of  the  terminal  company,  it  was  issued  to  the  construction  company, 
being  placed  at  tl2e  latter's  request  in  the  name  of  Robert  J.  Law  as  trustee. 
As  a  witness  in  this  proceeding  Law  testified  that  he  knew  nothing  of  the  trust 
under  which  he  acted,  that  the  stock  was  simply  issued  in  his  name  tot  con- 
venience, and  that  he  at  once  indorsed  the  certificates  in  blank  and  delivered 
than  to  Tracy.  The  final  disposition  of  this  block  of  $500,000  of  stock  is  re- 
later  further  on,  and  in  view  of  that  disposition  this  change  of  beneficiary 
from  the  terminal  company  to  the  construction  company  is  highly  significant 

In  addition  to  the  formal  contracts  for  the  sale  of  their  bonds  and  the  guar- 
anty thereof  by  Prince  and  Brb,  the  Toledo-St  Louis  interests  provided  fur- 
ther safeguards  for  their  large  subscriptions  to  the  O.,  H.  &  D.  syndicate. 
First,  by  letter  of  May  19, 1004,  they  delivered  the  executed  subscription  agree- 
ments only  under  condition  that  payments  thereon  would  not  be  made  until  the 
$8,500,000  of  terminal  company  bonds  and  $150,000  of  Toledo  Riverside  Rail- 
way Company  bonds  were  sold  at  par  and  accrued  interest  and  upon  terms  of 
delivery  and  payment  satisfactory  to  them.  Then,  upon  the  delivery  of  the 
bonds  to  the  United  States  Mortgage  &  Trust  Company  for  final  disposition, 
diey  issued  instructions  that  the  $8,800,000  to  be  purchased  by  Rudolph  Kley- 
bolte &  Oompany,  that  firm  having  taken  over  the  Prince  contract,  should  not 
be  delivered  until  paid  fdr  at  the  stated  prices,  and  that  eight  thirty-thirds  of 
the  proceeds  should  be  credited  to  the  terminal  company  and  twenty-five  thirty- 
thirds  to  the  Conunonwealth  Oompany.  Ptnally,  when  they  came  to  forwarding 
their  payments  for  the  first  call  on  their  subscriptions,  they  issued  specific 
directions  to  their  ag^it  that  such  payments  should  not  be  made  until  the  joint 
guaranty  by  the  C,  H.  &  D.  and  Pere  Marquette  had  been  placed  on  the  Toledo 
Riverside  and  terminal  company  bonds  to  the  satisfaction  of  Rudolph  Kleybolte 
k  Company,  and  until  the  latter  had  made  the  required  initial  payment  on  their 
pordmse.    Also,  the  Commonwealth  Oompany  received  the  Joint  and  several 
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guaranty  of  Newman  Brb,  Ja3.  J.  Bobison,  F.  H.  Prince,  ThoB.  H.  Tracy, 
L.  B.  Pierce,  and  H  Zimmerman  that  Rudolpli  Kleybolte  &  Company  would  pay, 
before  July  16,  19(H,  such  an  amount  on  account  of  the  purchase  of  terminal 
company  bonds  as  would  equal  the  first  call  on  the  Commonwealth  Company's 
subscription,  the  guarantors  agreeing  to  repay  said  installm^it  in  the  event  of 
the  ftdlure  of  Rudolph  Kleybolte  &  Company  to  make  such  payment 

As  stated  in  the  body  of  this  report,  it  was  necessary  that  the  C,  H.  &  D. 
syndicate  managers  should  have  suffld^it  funds  with  which  to  make  the  first 
and  second  payments  under  the  so-called  vendors*  agreement  of  May  28,  1904, 
in  <Hrder  that  the  entire  syndicate  plan  should  be  consummated,  for  only  thereby 
could  they  secure  the  voting  rights  of  a  majority  of  the  stock  of  the  C,  H.  &  D., 
the  resignation  of  a  majority  of  its  then  board  of  directors,  and  the  substitu- 
tion of  their  own  nominees.  A  few  days  before  the  date  upon  which  the  first 
call  under  the  C,  H.  &  D.  syndicate  became  payable  it  was  found  that  the 
funds  from  that  call,  together  with  loans  from  the  United  States  Mortgage  & 
Trust  Company,  and  the  proceeds  of  their  sale  of  10,000  shares  of  C,  H.  &  D. 
preferred  stock  to  Rudolph  Kleybolte  &  Company,  would  still  leave  the  syndi- 
cate managers  some  $000,000  short  of  the  amount  needed. 

Failure  of  the  C,  H.  &  D.  syndicate  plan  would  have  weighed  heavily  on 
the  Toledo-St.  Louis  interests.  Quite  naturally,  under  the  conditions  described, 
they  were  requested  to  advance  the  amount  of  the  shortage,  the  advance  to  be 
received  as  advance  payments  of  installments  on  their  subscriptions.  This  re- 
quest was  complied  with  in  order  that  the  new  C,  EL  &  D.  board  of  directors 
could  be  elected,  authorize  the  guaranty  of  the  terminal  company  bonds  and  the 
execution  of  trackage  contract  with  that  company,  and  ther^y  enable  the 
owners  of  said  bonds  to  consummate  their  sale  thereot  the  prospective  pur- 
chasers requiring  guaranteed  bonds.  These  advances  brought  the  amounts  to 
be  paid  on  July  7,  1904,  by  the  Toledo  and  St.  Louis  interests  up  to  $552,500 
each.  The  Commonwealth  Company  made  its  payment  out  of  its  share  of  the 
proceeds  of  the  first  block  of  bonds  taken  by  the  purchasers,  but  the  terminal 
company  made  its  payment  from  a  loan  from  the  United  States  Mortgage  & 
Trust  Company  for  $552,500  secured  by  $800,000  of  its  bonds  which  had  been 
formally  assigned  back  to  it  by  the  construction  company  in  consideration  of 
the  terminal  company  subscribing  to  the  syndicate  on  behalf  of  the  latter.  This 
loan,  which,  by  the  way,  was  never  recorded  on  the  books  of  the  terminal  com- 
pany, was  repaid  from  time  to  time,  out  of  the  proceeds  of  the  bonds. 

The  actual  sales  and  deliveries  of  the  terminal  company  bonds  were  not  made 
under  the  terms  of  the  June  10  sales  contracts  previously  described.  During 
the  closing  days  of  the  promoters*  planning  it  was  decided  to  have  the  bonds 
purchased  direct  from  the  three  owners  by  the  C,  H.  &  D.  and  Pere  Marquette, 
obviously  to  give  a  semblance  of  legality  to  the  guaranty  of  principal  and 
interest  which  was  to  be  indorsed  on  those  bonds  by  those  roads.  This  new 
arrangement  dictated  the  corporate  action  taken  by  the  reorganized  board  of 
the  C,  H.  &  D.  at  its  first  meeting  on  July  7,  1904,  after  the  C,  H.  &  D.  syndi- 
cate had  assumed  control,  as  related  in  detail  in  the  body  of  this  r^K)rt  See 
page  102. 

In  that  reorganization  of  the  C,  H.  &  D.  board  l^omas  H.  Tracy  and 
James  J.  Bobison  became  directors.  In  the  voting  on  the  purchase,  guaranty, 
and  sale  of  terminal  company  bonds  and  on  the  contracts  tot  the  use  of  its 
facilities  by  the  Pere  Marquette  Tracy  asked  to  be  excused  from  voting.  Bobi- 
son voted  in  the  affirmative.  Both  held  interests  in  the  construction  company, 
a  prime  beneficiary  of  these  corporate  acts.  That  purchase  and  sale  was  never 
recorded  in  the  books  of  account  of  either  the  C,  H.  &  D.  or  the  Pere  Mar- 
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quette.  In  order  to  pass  the  bonds  to  the  real  purchaser  resolutions  were 
Immediately  adopted  at  this  meeting  authorizing  the  sale  of  the  bonds  at  such 
prices  as  the  officers  should  deem  best  This  resulted  in  a  contract  of  even 
date,  already  prepared,  with  Rudolph  Kleybolte  &  Company  whereby  $2,500,000 
of  the  said  bonds  were  sold  at  97  and  interest  and  $800,000  at  97^  and  interest 
snblect  to  the  indorsement  thereon  by  the  sellers  of  their  joint  guaranty  of 
principal  and  interest 

These  $3,300,000  bonds  were  delivered  and  paid  for  between  July  7  and  Oc- 
tober 12,  1904.  During  the  same  period  the  Toledo-St.  Louis  interests  also 
received  through  Prince  &  Company  $95,000,  being  the  amount  necessary  to 
bring  the  sale  price  of  the  bonds  to  par  and  interest.  This  was  paid  under  the 
Prince-Brb  guaranty,  ante,  page  249,  which  was  another  of  the  inducements  for 
the  Toledo-St  Louis  subscriptions  to  the  C,  H.  &  D.  syndicate. 

The  profits  on  the  $2,500,000  of  bonds  owned  by  the  St.  Louis  syndicate  were 
divided  according  to  the  contracts,  i.  e.,  each  subscriber  received  profits  of  $25 
per  bond,  except  Altheimer  &  Rawlings  Investment  Company,  the  only  cash 
subscriber,  which  received  $100  profit  per  bond  on  its  subscription  for  100  bonds. 
The  balance  of  profit,  $75  per  bond  on  $2,400,000,  went  to  the  Commonwealth 
€3ompany.  These  subscribers'  profits  were  not  disbursed  in  cash,  but  w^re 
applied  in  partial  payment  of  advances  made  on  their  several  notes  of  June  24, 
1904,  given  in  connection  with  the  subscription  on  their  behalf  to  the  C,  H.  &  D. 
syndicate. 

The  profits  on  the  $800,000  of  bonds  owned  by  the  construction  company 
apparently  were  merged  with  other  funds  of  that  company,  no  dividend  being 
concurrently  declared.  As  previously  stated,  the  proceeds  from  its  bonds  were 
first  applied  to  the  liquidation  of  its  note  for  $552,500  to  the  United  States  Mort- 
gage &  Trust  Company. 

On  June  ^,  1904,  the  stockholders  of  the  terminal  company  ratified  and  con- 
firmed aU  acts  of  the  directors  and  officers  which  had  resulted  in  the  issuance 
and  delivery  of  $8,500,000  of  the  company's  capital  stock,  and  $8300,000  of  its 
bonds.  These  latter  had  been  issued  under  the  mortgage  to  the  Commonwealth 
Company  of  February  10,  1902.  At  meetings  on  July  2,  1904,  the  stockholders 
and  board  of  directors  authorized  the  issuance  of  $3,500,000  of  the  company's 
4i  per  c«it  50-year  bonds  under  a  new  mortgage  to  the  Conunonwealth  Company, 
dated  July  1,  1904.  The  new  bonds  were  to  replace  the  old,  and,  to  facilitate 
the  execution  of  the  plan  of  sale,  an  interim  bond  was  Issued  to  the  United 
States  Mortgage  &  Trust  Company  against  which  it  Issued  participation  certi- 
ficates representing  the  bonds  to  be  delivered  when  engraved.  The  sale  of 
$8300,000  of  bonds  to  Budolph  Eleybolte  &  Company  left  $200,000  in  the  hands 
of  the  Commonwealth  Company  belonging  to  the  terminal  company. 

These  remaining  $200,000  of  terminal  company  bonds  were  a  part  as  will  be 
remembered,  of  the  $500,000  reserved  under  the  company's  agreements  for  ex- 
tensions and  improvements  only.  Notwithstanding,  the  Conunonwealth  Com- 
pany, in  breach  of  its  trust  duty,  permitted  their  Issuance  for  other  purposes  to 
a  great  extent  In  July,  1904,  it  released  a  block  of  $100,000,  represented  by  a 
participation  certificate,  with  express  notice  that  they  were  to  be  used  as  'col- 
lateral to  a  note  given  by  the  terminal  company  to  raise  funds  with  which  to 
pay  bond  Interest ;  a  second  lot  of  $100,000  in  the  same  form  it  surrendered  in 
September,  1904,  to  be  pledged  to  raise  funds  to  complete  the  passenger  station 
and  for  improvements  on  the  terminal  company's  property. 

Only  a  portion  of  the  proceeds  of  these  bonds  was  expended  for  Improve- 
menta,  and  information  respecting  use  of  the  proceeds  was  not  furnished  to 
tha  Oommotiwealth  Company  until  May  19,  1906,  although  the  bonds  were  aold 
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above  par  in  November  and  December,  1904.  Tbe  statement  of  expenditures 
accounts  for  $199,062.04  of  the  proceeds,  "  the  balance  •  •  •  was  used  in 
paying  small  bills  and  operating  expenses."  Included  in  the  list  are  two  items 
aggregating  |108,444.80  for  the  payment  of  interest  on  ail  the  outstanding  bonds 
of  this  issue. 

With  their  bonds  disposed  of  at  a  substantial  profit  and  the  interest  thereon 
provided  for  by  the  trackage  contract  the  Toledo  and  St  Louis  syndicates  still 
had  remaining  $8,000,000  of  terminal  company  stock,  which  is  conclusively 
shown  by  the  record  to  have  been  put  out  as  bonus  with  the  bonds,  and  not  to 
represent  a  single  dollar  invested  in  the  property. 

Whether  or  not  a  sale  of  the  terminal  company  stock  had  been  promised  by  the 
promoters  of  the  0.,  H.  &  D.  syndicate  in  order  to  obtain  Ithe  large  subscriptions 
of  the  Toledo-St  Louis  interests  is  undetermined  by  this  record.  It  does  ap- 
pear, however,  that  on  April  21, 1904,  when  the  C,  H.  &  D.  syndicate  operations 
were  under  way,  though  not  definitely  formulated,  the  Toledo-St  Louis  interests 
agreed  among  themselves  that  the  construction  company  might  pay  a  commis- 
sion of  $10,000  if  the  stock  was  sold  at  $10  per  share,  and  sudi  proportion  of 
any  excess  above  that  price  as  it  might  deem  best  This  same  figure  of  $10  per 
share  is  mentioned  also  in  correspondence  of  about  that  date  concerning  a  cer- 
tain '*  agent  *'  who  it  was  said  would  get  that  and  perhaps  more  for  the  stock* 
and,  it  seems,  went  as  high  as  $10.50  before  the  negotiations  ended. 

Who  the  "agent**  was,  or  who  the  "proposed  purchasers'*  wore,  does  not 
appear,  but  it  is  noteworthy,  in  the  light  of  subsequent  events,  that  the  best 
price  named  in  April,  1904,  was  $10.50  per  share,  and  also  that  the  "  agent's  *' 
commission  was  contingent  upon  his  obtaining  a  better  price  for  the  stock. 

The  record  shows  no  further  action  toward  the  sale  of  the  stock  until  Fd>ra- 
ary  27,  1905,  when  Tracy  wired  Pierce  from  New  York  that  he  had  had  long 
negotiations  with  Eug^e  Zimmerman  and  H.  B.  Hollins  &  Oon^Miny.    He  said : 

They  started  low  and  finally  offered  on  behalf  of  C,  H.  &  D.  $1,460,000  upon  condition 
that  we  rabtcribe  for  $500,000  in  iicoe  of  C,  H.  &  D.  three  and  one-half  year  4i.per  cent 
notet  aecnred  by  depoaita  of  atock  of  the  Toledo  Railway  &  Terminal  Company  aa  col- 
lateral upon  same  terma  aa  other  onderwritera. 

These  negotiations  must  be  considered  in  the  light  of  the  fact  that  the  control 
of  the  O.,  H.  ft  D.  and  Pere  Marquette  had  passed  several  months  before  from  the 
O.,  EL  &  D.  syndicate  to  H.  B.  Hollins  &  Oompany.  They  were  successfully  con- 
cluded on  March  8, 1905,  at  a  meeting  in  New  York  between  Tracy,  Bugene  Zim- 
merman, EL  B.  Hollins,  and  the  latter's  partners,  Rafael  B.  Govin  and  Bernard 
J.  Burke.  The  results  were  embodied  in  a  communication  of  that  date  from 
the  construction  company  signed  by  Thos.  H.  Tracy,  president,  and  addressed 
to  Zimmerman  as  president  of  the  Cincinnati,  Hamilton  &  Dayton  Railway 
Oompany.  By  its  terms  the  constructlbn  company  offered  to  sell  to  the 
C  H.  &  D.,  or  to  H.  B.  Hollins  &  Ck>mpany,  all  of  the  Toledo  Railway  &  Ter- 
minal CkMnpany  shares  owned  by  it  (number  not  stated)  at  the  price  of  $41  net, 
delivery  to  be  made  on  the  15th  day  of  April  and  the  price  to  be  paid  in  cash 
at  that  time.  This  offer  was  conditioned  upon  the  privilege  being  given  the 
St-  Louis  underwriters  to  put  in  their  stock  on  the  same  terms.  l%e  com- 
munication was  indorsed  with  a  statement  signed  by  Zimmerman  as  president 
of  the  O.,  EL  &  D.,  whereby  he  agreed  on  behalf  of  that  company  to  acc^t  the 
offer  provided  the  stock  was  not  purchased  by  EL  B.  Hollins  &  Oompany,  his 
acceptance  being  subject  to  approval  by  the  board  of  directors  or  the  executive 
committee.  This  latter  point  was  covered  by  a  separate  letter  of  the  same  date 
wherein  H.  B.  Hollins  &  Oompany  stated  to  Thos.  H.  Tracy,  as  president  of  the 
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oomtroctlon  conquuiy,  that  the  former  would  recommend  that  the  board  of 
directors  or  executive  committee  of  the  O.,  H.  &  D.  approve  the  purcliase  of  the 
terminal  company  stock  according  to  the  proposition  as  described.  In  addition 
Tracy  secured  the  "  positiye  personal  promise,*'  to  use  his  words,  of  all  the  other 
negotiators  that  the  sale  would  be  consummated. 

The  St  Louis  underwriters  had,  by  an  agreement  dated  October  SO,  1908, 
appointed  a  ccMnmittee  which  they  had  empowered  to  sell  their  holdings  of 
stodL    Tills  committal^  sanctioned  the  sale  as  arranged  by  Tracy. 

Tlie  entire  issue  of  $8,500,000  of  terminal  company  stock  was  forwarded 
on  April  12  to  the  National  Bank  of  Oommerce,  New  York  City,  in  two  pack- 
ages, mie  containing  24,402.778  shares  and  the  other  containing  10,507.222 
shares,  r^res^ting  the  respective  amounts  stated  to  be  owned  by  the  con- 
itmction  company  and  the  Commonwealth  Company.  It  was  paid  for  in  cash 
on  the  15th  of  April,  when  the  companies  were  credited  with  the  proceeds 
at  the  price  of  $41  per  share,  or  $1,000,518.89  and  $434,486.11,  respectively. 

In  view  of  the  fact  that  the  Toledo-St  Louis  interests  received  $^  per 
•hare  for  the  stock,  whereas  later  the  0.,  EL  &  D.  paid  $42  per  share  plus 
interest  therefor,  it  is  quite  significant  that  it  was  to  H.  B.  Hollins  &  Company 
that  the  stock  was  delivered  on  April  15,  1905.  This  firm  was  then  fiscal 
agents  for  both  the  C,  EL  &  D.  and  Pere  Marquette.  The  record  shows  that 
to  raise  funds  to  buy  the  stock  that  firm  arranged  with  the  North  American 
Trust  Company,  the  Trust  Company  of  America,  and  the  United  States 
Mortgage  &  Trust  Company  for  loans  of  $500,000  from  each  for  the  Pere 
Marquette,  giving  the  latter's  00-day  5i  per  cent  notes  therefor,  dated  April  15, 
redeemable  at  an  earlier  date  if  desired  by  the  borrower,  and  secured  by  the 
terminal  company  stock.  These  notes  were  never  recorded  on  the  boolcs  of  the 
Pere  Marquette. 

Up  to  this  time  there  had  been  no  corporate  action  by  either  road  with 
respect  to  this  purchase,  and  it  was  not  until  April  27,  1905,  that  the  first 
steps  were  taken  to  authorize  the  same  on  behalf  of  those  corporations.  On 
that  date  the  executive  committee  of  the  C,  EL  &  D.,  Zimmerman,  Cumming, 
TombulU  and  Wallace,  with  a  representative  of  counsel,  being  present,  con- 
sidered a  communication  from  Mr.  Russell  Harding,  vice  president  of  the 
dmipany  and  also  a  member  of  the  St.  Louis  syndicate,  concerning  the  advisa- 
bility of  its  acquisition  of  the  capital  stock  of  the  terminal  company.  This 
letter  bore  the  date  of  February  17,  1905,  and  was  addressed  to  president 
Zimmerman.  The  copy  spread  upon  the  minutes  of  the  C,  H.  &  D.  is  not 
•tgned.  In  this  letter,  after  reciting  certain  conditions  relating  to  the  terminal 
company,  vice  president  Harding  announced  it  as  his  opinion  that  it  was 
decidedly  to  the  advantage  of  both  the  C,  H.  &  D.  and  the  Pere  Marquette 
to  acquire  control  of  that  property  through  stock  purchase.  The  committee 
thereupon  voted  its  authorization  for  the  purchase  of  the  entire  85,000  shares 
<rf  stock  at  the  price  of  $42  per  share  and  at  the  same  meeting  directed  the 
president  or  vice  president  to  transmit  to  the  board  of  directors  of  the  Pere 
Marquette  a  communication  offering  to  sell  the  said  shares  to  that  company  at 
H(  per  share  payable  in  cash.  In  this  same  communication  an  offer  was 
made  to  the  Pere  Marquette  to  purchase  such  amount  of  its  new  refunding 
bonds  as  it  mi£^t  issue  within  the  following  six  ninths,  not  exceeding 
$4,000,000,  at  the  price  of  90  and  accrued  interest  The  Pere  Marquette 
aooqited  these  offers  and  ultimately  took  the  stock  on  June  21,  1905,  paying 
therefbr  the  price  of  $47,  aggregating  $1,045,000,  in  cash.  The  details  of  the 
transaction  as  between  the  Pere  Marquette  and  the  OU  H.  ft  D.  appear  in  the 
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body  of  this  report  But  it  should  be  pointed  out  how  It  eventoated  with  the 
Pere  Marquette.  The  purcliase  price  to  the  latter  of  the  terminal  company's 
stock,  11,645,000,  was  set  up  on  its  books  in  June,  1906,  as  an  investment  and 
carried  as  such  until  August,  1908.  By  resolution  of  the  board  of  directorB 
at  a  meeting  held  August  18,  1908,  this  amount,  together  with  $70,000,  whi<^ 
had  also  been  advanced  to  the  terminal  company  to  meet  interest  payments, 
was  ordered  to  be  charged  to  *'  road,  franchises,  and  eqmlpment "  as  "  worth- 
less accounts."  This  was  the  result  of  the  foreclosure  of  the  terminal  company's 
mortgage,  the  entry  being  made  in  thie  accounts  for  June,  1908. 

In  their  sale  of  the  terminal  company  stock  the  Toledo-St  Louis  interests 
paid  a  commission  of  $42,000  to  a  party  whose  identity  the  record  does  not  dis- 
close. The  presence  of  Zimmerman  and  HoUins  at  the  confer^ce  of  March  3 
9t  which  the  sale  was  consummated  would  indicate  that  their  **  combinatioD  " 
was  interested  in  the  transaction ;  to  what  extent  they  profited  in  the  commis- 
sion is  not  disclosed  of  record. 

Of  this  $42,000  commission  the  St.  Louis  contingent  paid  $12,716.66,  and  this, 
with  $18,478.12  of  interest  paid  for  the  terminal  company  and  $2,744.06  of  mis- 
cellaneous expenses,  reduced  their  profits  from  their  10,597.222  shares  to 
$405,517.27.  This  latter  amount  was  not  disbursed  in  cash  to  the  St  Louis 
underwriters  but  was  applied  in  part  repayment  of  advances  made  on  their  in- 
dividual notes  given  by  them  in  connection  with  their  joint  subscription  for 
6,500  shares  of  stock  in  the  O.,  H.  &  D.  common-stock  syndicate.  So  also  the 
profits  of  the  Toledo  interests  were  not  all  disbursed  at  this  time.  Their  gross 
receipts  were  $1,000,513.89  from  which  evidently  a  dividend  of  $660,000  was 
paid,  for  the  record  shows  that  amount  disbursed  on  April  22,  1905,  to  the 
parties  of  interest  in  the  construction  company. 

It  will  be  remembered  that  the  last  block,  $600,000,  of  terminal  company 
stock  instead  of  being  issued  for  the  benefit  of  that  company  as  Tracy  had 
agreed  with  Pierce  should  be  done,  was  in  fact  issued  by  the  dummy  directorate 
at  Tracy*s  behest  to  the  construction  company,  and  placed  in  the  name  of  a 
dummy  trustee  at  the  latter  company's  request  That  trustee  Immediately  In- 
dorsed the  certificates  in  blank  and  delivered  them  to  Tracy.  This  stock  had 
been  specifically  reserved,  by  the  terms  of  the  underlying  contracts,  for  the 
future  betterment  of  the  property  and  was  not  issuable  except  for  **  full  reason- 
able value."  While  the  minutes  of  the  meeting  at  which  its  issuance  was 
authorized  are  framed  to  indicate  that  this  stock  together  with  $800,000  of  bonds 
was  voted  to  the  construction  company  in  payment  for  work  performed  and  ma- 
terial and  equipment  furnished  outside  the  original  construction  contract  this 
record  shows  that  such  debts  were  paid  in  full  by  the  bonds,  and  that  the  reason 
for  issuing  this  stock  was  to  raise  the  amount  of  issued  stock  to  the  level  of  the 
company's  bonds,  in  order  to  remove  doubt  as  to  the  l^ality  of  the  latter  under 
Ohio  statutes. 

Neither  in  the  terminal  company's  records,  nor  in  the  voluminous  record 
before  us,  is  there  anything  indicating  that  for  this  $600,000  of  stock  ttie 
terminal  company  received  "full  reasonable  value"  or  any  other  value.  On 
the  contrary,  the  evidence  in  this  proceeding  abundantly  proves  that  when  the 
sale  of  the  terminal  company  stock  to  the  C,  H  &  D.  was  consummated  the 
entire  issue  of  $3,500,000  was  delivered  and  paid  for,  and  that  the  proceeds 
of  this  $500,000  block  were  divided  between  the  Toledo  and  St  Louis  Interests 
in  proportion  to  their  then  respective  holdings  of  the  $8,000,000  of  stock  Issued 
as  a  bonus  with  the  $8,000,000  of  bonds  under  the  construction  contract  If  the 
construction  company  had  earned  that  $600,000  of  stock  It  would  not  voluntarily 
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have  loiTendered  a  one-third  interest  Tlie  construction  company  did  not  earn 
tills  ftocls.  It  divided  the  proceeds  thereof  with  its  St.  Louts  partner,  whose 
oooseot  was  necessary  to  its  issuance. 

Wortliy  of  the  severest  condemnation  also  is  the  manner  in  which  this 
$3,500,000  of  terminal  company  stock  was  unloaded  originally  on  the  C,  H.  &  D. 
mud  then  on  the  Pere  Marquette.  To  fully  appreciate  this  transaction  it  must 
be  kept  in  mind,  first,  that  those  two  roads  were  in  the  absolute  control  of 
H.  B.  Hollins  &  Ck>mpany;  second,  that  HoUins's  Immediate  interest  was  in 
the  C,  H.  &  D.;  and  third,  that  this  stock  was  worthless.  Facts  as  to  the 
first  and  second  propositions  are  set  out  in  the  body  of  this  report ;  as  to  the 
third,  it  may  be  repeated  that,  as  $3,000,000  of  the  stock  had  been  issued  as  a 
bonus  and  the  remaining  $500,000  had  been  misappropriated  by  those  in  con- 
trol, not  a  cent  was  paid  into  the  company's  treasury  or  expended  on  Its  pn^ 
erty  as  a  result  of  the  entire  issue.  But  we  may  go  further,  for,  far  from  being 
a  dividend  earner,  the  terminal  company  had  failed  even  to  earn  its  fixed 
charges.  The  C,  H.  &  D.  and  Pere  Marquette  under  their  guaranty  of  the 
bonds  had  already  advanced  some  $146,000  to  pay  bond  interest  Both  of  these 
roads  then  had  contracts  granting  them  the  unlimited  use  of  the  terminal 
company's  facilities,  and  in  purchasing  the  stock  they  simply  bound  themselves 
mote  tightly  to  responsibility  for  its  deficits. 

It  is,  of  course,  idle  to  search  for  reasons  Justifying  this  stock  deal  from  the 
standpoint  of  railroading  or  from  any  other  stauf^int  The  sale  was  ne- 
gotiated for  the  sellers  by  Thomas  H.  Tracy,  then  general  counsel  and  a  di- 
rector of  both  p'urchasers,  but  also  interested  in  and  prime  mover  of  the  Toledo 
syndicate.  The  purchase  was  earnestly  urged  before  the  executive  committee 
of  the  C,  H.  &  D.  by  Russell  Harding,  its  vice  president  and  a  director,  and 
also  president  and  a  director  of  the  Pere  Marquette,  while  holding  an  interest 
In  the  St  Louis  syndicate.  Another  representative  of  the  Toledo  syndicate  on 
the  0.,  H.  &  D.  t)oard  was  James  J.  Robison.  All  three  w^ e  beneficial  owners 
of  terminal  company  stock  and  profited  directly  by  the  sale. 

In  the  final  arrangements  the  owners  received  $41  per  share  in  cash  for 
tbeii:  stock  and  paid  $42,000  as  "  commissions."  The  price  itself,  under  the  con- 
iBtions  indicated,  is  so  absurd  as  to  brand  this  transaction  as  fraudulent.  Who 
It  was  that  received  the  $42,000  of  "  conunissions "  is  not  disclosed  by  the 
record  before  us.  We  have  already  noted  that  the  Hollins  firm  was  primarily 
Interested  through  contract  to  purchase  control  of  the  O.,  H.  &  D.  That  fact 
adds  color  to  the  spectade  of  these  "  fiscal  agents  "  of  the  two  purchasing  car- 
riers abstracting  $85,000  of  cash  from  those  carriers  by  raising  the  price  to 
$42  as  the  stock  passed  throu^  their  hands.  What  the  purpose  was  of  adding 
$6  per  share  to  the  pric^  originally  paid  by  the  0.,  H.  &  D.  when  the  latter  sold 
at  $47  to  the  Pere  Marquette  does  not  definitely  appear,  but  this  additional 
Increase  may  also  be  explained  by  the  immediate  nature  of  Hollins's  interest 
in  the  d,  H.  &  D.  as  against  the  Pere  Marquette. 

Furthermore,  we  deem  it  quite  pertinent  that  the  price  of  this  stock  prac- 
tically quadrupled  in  one  year  in  the  face  of  constant  operating  deficits.  We 
refer  now  to  the  fact  that  in  April,  1904,  the  Toledo-St  Louis  people  had 
evidently  contemplated  selling  this  stock  at  $10  per  share,  and  paying  a  $10,000 
oommissioii.  We  do  not  overlook  the  point  that  during  that  year  the  terminal 
company's  bonds  had  been  guaranteed  by  the  Pere  Marquette  and  O.,  H.  &  D., 
for  anything  paid  by  those  roads  under  that  guaranty  was  to  be  r^res^ited 
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by  cumulative  preferred  stock,  whidi  of  course  would  have  priority  over  tbe 
common. 

Finally  there  is  this :  The  Holllns  people  at  about  this  time  were  beoomins 
Interested  In  the  Detroit,  Toledo  &  Ironton  road,  and  contemplating  its  ex- 
pansion at  the  expense  of  the  C,  H.  &  D.,  as  related  in  the  main  report  One 
element  of  that  expansion  project  was  to  put  the  Detroit,  Toledo  &  Ironton 
into  the  Toledo  water  frpnt,  and  the  plan  in  that  connection  required  property 
rights  which  then  lay  in  the  hands  of  the  terminal  company.  The  record 
warrants  the  view  that  the  unloading  of  this  worthless  terminal  company 
stock  on  the  Pere  Marquette  was,  primarily,  at  least,  to  enable  HoUins  to 
complete  his  Detroit,  Toledo  &  Ironton  undertakings. 

The  sale  of  their  terminal  company  stock  left  the  Toledo-St.  Louis  interests 
with  their  subscriptions  to  the  C,  H.  &  D.  common-stock  syndicate  as  the 
only  thing  outstanding  in  their  specmlation.  It  Is  r^ated  in  the  body  of  this 
report  how  H.  B.  Holllns  &  C3ompany  had  been  given  the  control  of  the 
O.,  H.  &  D.,  in  consideration  of  their  financing  the  retirement  of  its  5  per 
cent  preferred  stock.  The  St.  Louis  underwriters,  by  agreement  dated  Septem- 
ber 16,  1904,  had  authorized  the  Commonwealth  Company  to  enter  into  the 
option  contract  of  August  16  on  their  behalf. 

The  option  contracts  expired  December  15,  1904,  without  being  exercised  oa 
the  Toledo  and  St  Louis  subscriptions.  Thereupon  negotiations  were  begun 
with  the  Holllns  firm,  resulting  in  new  contracts  under  which  the  latter  agreed 
to  purchase  St.  Louis  holdings  at  cost  and  interest,  and  to  permit  the  Toledo 
subscription  to  be  pooled  with  HoUins's  other  holdings.  The  Toledo  and  St 
Louis  interests  concurrently  entered  into  contracts  between  themselves  whereby 
the  profits  from  those  two  Holllns  contracts  would  be  equally  divided  between 
them. 

The  facts  as  to  the  sale  in  September,  1905,  of  the  C,  H.  &  D.  stock  con- 
trolled by  H.  B.  Holllns  &  C3ompany  are  set  forth  in  the  main  report  The 
settlement  by  that  firm  with  the  St  Louis  underwriters  for  their  subscriptions 
for  6,500  shares  was  made  on  September  29,  1905,  through  the  United  States 
Mortgage  &  Trust  Company.  There  were  repaid  to  the  underwriters  their 
payments  on  calls  of  $865,625;  a  balance  of  $186,875  of  advances  to  the  syn- 
dicate managers;  and  interest  thereon,  $36,565.20,  making  an  aggregate  of 
$589,065.20.  The  settlement  with  the  Toledo  Interests,  made  about  the  middle 
of  October,  was  based  on  $160  per  share  for  their  6,500  shares,  less  expenses 
of  $8,125  and  5  per  cent  commissions,  $32,500,  leaving  a  balance  of  $999^75. 
The  net  profit  on  the  13,000  shares  of  C,  H.  &  D.  stock  subscribed  for  by  the 
Toledo  and  St.  Louis  interests  was  $106,795;  and  this  was  divided  equally 
between  them. 

Thus  the  amount  distributable  to  the  St  Louis  subscribers  was  $642,462. 
As  those  subscribers  still  owed  a  balance  on  their  notes  given  to  pay  their 
subscriptions  to  O.,  H.  &  D.  stock,  said  balance  with  interest  was  deducted 
before  the  final  distribution  was  made.  Several  changes  had  occurred  in  tUe 
list  of  underwriters  during  the  three  and  a  half  years  covered  by  all  the 
transactions  here  related.  The  amount  finally  disbursed  as  net  profits  refpte- 
sented,  for  each  subscription  of  $90,000  in  the  St  Louis  underwriting,  a  profit 
of  $2,500  on  the  $100,000  of  terminal  company  bonds  underwritten;  a  profit 
of  $18,893.24  on  the  800  shares  of  terminal  company  stock  received  therewith ; 
and  a  profit  of  $2,829.45  on  each  220  shares  of  C,  H.  &  D.  stock  subscribed 
for,  making  the  final  net  profit  $18,222.69.  Participation  in  these  profits  was 
distributed  by  the  Commonwealth  Company,  as  follows : 
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Name. 


M.Tmntt 

Lswrtooe  B.  Plaroe. . 

UB.  T«bb6ttB 

BtesMkiiMl 

A.  D.  Brown......... 

Edward  F.  Goltra.... 

OttoF.StUel 

T.  W.  Garter 

T.  Dnunmond 

C.  DariB 

^  W.  Ftordyoa.. 

B.  U.  fiornggs,  astato. 

ao.  Kaoz 

8.1LDodd 

CL  O.  Wamar 


Amount 


110,872.44 
64^382.32 
18,222.70 
0,UL37 
18,232.68 
18,222.70 
18,232.69 
86,44S.28 
18,222.69 
31,744.88 
48,aOL38 
18,222.60 
18,222.60 
18,222.60 
18,06L14 


Name. 


Wm.  D.  Orthwain 

John  E.  Pflchar 

Rusmll  Harding 

Altheimar  it  RawUogs  Inv.  Co 

F.  E.  Marshall 

WilUam  E.  Morgan 

Harvay  L.  Christie 

P.  Taylor  Bryan  

Wm.  F.  Nolker 

Chas.  A.  8tix, 

Wm.8tlx 

Jesse  D.  Dana 

Commonwealth  Tnist  Co 

Total 


AmotiM* 


$18,222.68 

18,222.60 

18,222.60 

21,744.88 

0,11L37 

6.074.23 

6,074.23 

6,074.23 

0,111.20 

4,565.65 

4,556.66 

18,22170 

02,110.25 


672,37L44 


Bat  in  addition  to  this  net  profit  of  $572,371.44  distributed  to  the  individual 
underwriters,  tlie  Ck)mmon wealth  Ck>mpany,  as  a  corporation,  received  $180,- 
001.24  as  its  net  profit  in  the  sale  of  the  terminal  company  bonds  and 
$61,757.62  as  its  net  profit  in  the  sale  of  its  own  terminal  company  stock, 
besides  its  fee  as  trustee  under  the  mortgage. 

It  should  be  remembered  that  with  the  exception  of  Altheimer  &  Rawlings 
Investment  Ck)mpany,  none  of  the  St  Louis  subscribers  had  put  up  a  dollar  of 
money,  and  further,  that  the  Commonwealth  Company  had  otherwise  received 
an  the  interest  due  on  all  its  advances  for  construction,  etc  Therefore  the 
aggregate  of  $814,180  here  shown  represents  sheer  net  profits. 

The  profits  of  the  Toledo  syndicate  from  the  construction  of  the  terminal 
property,  the  profits  on  the  sale  of  bonds,  proceeds  from  the  sale  of  the  stock 
and  profits  upon  its  subscription  to  the  C,  H.  &  D.  syndicate,  aggregated  at 
least  $1,482,500.  That  amount  was  disbursed  to  the  members  as  dividends  of 
the  construction  company  on  April  22  and  October  24,  1905,  December  20,  1906, 
and  F^ruary  2,  1910,  in  the  following  sums : 

D.  Boblaon,  jr.,  A  Sons  Co $289, 087.  60 

Bdward  Pord 289,  087. 50 

John  Cummlngs  .^ 207,  550. 00 

Gea  G.  Metiger 188,866.67 

King  A  Tracy ., 69, 188.  88 

William   Hardee 207,  550. 00 

James  J.  Boblson.. 140,887.50 

James  J.  Eoblson,  trustee 140, 837. 50 

Omitting  profits  on  the  subscriptions  to  the  C,  H.  A  D.  syndicate,  it  is  thus 
found  that  the  Toledo-St  Louis  interests  divided  profits  of  $2,190,000  on  a 
property  costing  not  more  than  $2,61O,O00l 
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Appendix  14. 

To  the  holder9  of  5  per  cent  preferred  Mtock  of  the  OkicinnaH,  HamUton  d 
Dayton  Railtoay  Company: 

Actiiig  on  behalf  of  ttie  holders  of  more  than  20,000  shares  of  the  5  per  cent 
inferred  stock  of  the  Ginciimati,  Hamilton  &  Dayton  Railway  Company, 
we  beg  to  announce  that  we  have  effected  an  arrangement  for  the  adjustment 
of  the  differences  that  have  arisen  between  the  company  and  such  preferred 
stockholders  over  the  recent  issue  of  securities  of  the  company  for  the  purpose 
of  acquiring  tlie  controlling  interest  in  the  stock  of  the  Pere  Marquette  Rail- 
road Ck>mpany.  Under  the  terms  of  this  arrangement,  which  has  been  nego- 
tiated for  the  equal  benefit  and  protection  of  every  holder,  all  of  the  5  per 
cent  preferred  stock  of  the  Cincinnati,  Hamilton  &  Dayton  Railway  Company 
wHl  be  taken  up  at  $110  per  share.  Stockholders  desiring  to  avail  themselyes 
of  the  benefit  of  the  arrangement  are  requested  to  deposit  their  certificates 
properly  indorsed  with  P.  J.  Ooodhart  &  Company,  No.  326  Walnut  street, 
Cincinnati,  Ohio,  on  any  day  commencing  August  SO,  1904,  and  ending  September 
30,  1904,  and  wiU  receive  therefor  from  them  in  cash  $110  per  share,  less  a 
deduction  of  $2  per  share  to  cover  the  expenses  and  services  of  the  committee. 
No  stock  will  be  taken  after  September  30,  1904. 
Dated,  Cincinnati,  Ohio,  August  17,  1904. 

La  WHENCE  Maxwell,  Jr., 
.    »  Bdwabd  L.  Heinsheimeb, 

Joseph  S.  GsATDoif, 
Gbobge  B.  Cox, 

Committee. 


In  the  protracted  negotiations  which  have  resulted  in  the  foregoing  arrange- 
ment counsel  for  the  holders  of  5  per  cent  preferred  stock  has  been  confronted 
from  the  beginning  with  the  claim  that  the  stock  was  redeemable  at  par. 
In  view  of  the  embarrassment  to  the  corporation  and  .the  loss  to  all  classes 
of  stockholders  that  would  have  resulted  from  litigation  over  this  claim,  and 
other  controversies  growing  out  of  the  issue  of  securities  of  the  company  in 
connection  with  its  purchase  of  common  stock  of  the  Pere  Marquette  Railroad 
Company,  I  regard  the  amicable  adjustment  whidi  has  been  made  as  advan- 
tageous to  all  parties,  and  have  no  hesitation  in  recommending  it  to  the 
acceptance  of  the  preferred  stockholders.  Preferred  stockholders  who  do  not 
deposit  their  stock  before  the  expiration  of  the  time  limited  in  the  foregoing 
arrangement  must  be  prepared  to  meet  the  claim  of  the  railway  company  that 
tbelr  stock  is  redeemable  at  par. 

Lawbence  Maxwell^  Jr.,  CouneeL 
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Appsndix  l5.—0indnn<ai,  HamUUm  ie  Dajfion  Ss  Pete  MarqudU  SyiUm. 


CAPITALIZA  nON 


Vottng  Btodk  Outstanding:  (tD 
CommooStodk 
Equipment  bonds, 
(HoienlBondfdll) 


Total  Bonds, 


FIXED  OBAROMa. 


Interest  on  Tondsd  Dsbt 
Tazas  (est.  on  basis  of  last  Tsar's  taxes) 
Rental  (tracks,  yards,  terminals,) 
Rental  dird  Pere  Marq.  Stook, 

Total, 

MARiriNOa  Ban  MA  TED  FOB  PBESENT  YEAR- 

Gross  Earnings, 

[CRStD  66%| 


C.H.AD. 

PerelCani. 

Total  for 
Systttn. 

88,000,000 

2,999,000 

47,482,000 

6,001,827 
849,127,000 

88,000,000 

8,000,000 

96,609,000 

860,481,000 

864,128,827 

8104,609,827 

8,200,210 
274,600 
829,806 

2,447,079 
416,000 
646,478 
678,765 

84,088,822 

4,787,289 
690,600 
976,788 
678,788 

82,894,016 

86,982,887 

9,600,000 

14,600,000 

94,000,000 

6,176,000 

10,160,000 

16,825,000 

83,325,000        84,360,000         87,676,000 


^#  The  0.  H.  AD.  has  taken  up  and  paid  for  all  of  its  preferred  stook,  exoepting  about  4,000  shares  wiiieli 
are  still  outstanding,  and  there  is  now  deposited  with  thvCentral  Trust  Ca  of  New  York  a  sum  suffldent 
to  pay  for  this  outstanding  stock. 

The  total  issued  capital  stodc  of  the  Pere  ICarquette  Railroad  is  112,000,000  preferred  and  816,000,000 
common,  of  whidi  the  C.  H.  4  D.  Railway  Ca  holds  81,487,800  preferred  and  812,834,460  common,  or  a 
total  of  814,322,280  out  of  828,000,000  stook  issued. 

###  TheC.  H.  4D.and  P.M.  haye  agreed  to  issue  their  Joint  ooUateral  trust  bonds  for  83,600,000  with 
interest  at  4%  ttom  July  1, 1905,  in  payments  for  the  entire  capital  stock  of  the  Chic.,  Gin.  it  Louisville 
R.  R.,  whidi  issue  is  not  included  in  the  above  amount  of  General  Bends,  astheCCAUhasnot  yet 
been  taken  over  and  as  it  is  expected  that  the  net  earnings  of  this  Company  will  be  sufficient  to  takia 
care  of  the  interest  on  these  bonds  as  well  as  on  its  own  funded  debt. 


OONTINQBNT  LUBIUTlEa. 


Prinotpal  and  Int  guaranteed  by  P.  11.  and  C.  H.  A  D.  Jointly  on: 

Toledo  Ry  A  Term.  Co.  1st.  Mtg.  4-1/2% 

Toledo  Riverside  Ry .  Co.  «     "6% 

Interest  en  Bonds  of  the  0.  C.  A  L.  R.  R.  Co.  guaranteed  by 
C.  H.  A  D.  and  P.  IC.  Jointly  tv  10  years  tttm  July  1st,  1904,  or 
during  life  of  CoU.  Tmit  Bonds  to  be  given  in  payment  for 
C.  C.  A  L.  Stock. 

Bonds  of  the  Marq.  A  Bessemer  Dock  &  Navigation  Co.  guar- 
anteed Jointly  by  the  Pere  Marq.  and  the  Bessemer  A  Laks 
Bria  R.  R.  Co.,  8600,000-1/^ 


CHAD      Pere  Marq. 
Bonds 


Total  for 
System. 
Annual 
InteresI 


83,600,000.00    8157,600.00 
160,000.00         7,600.00 


6^580,00a00      312,120.00 


260,000.00       22,600.00 


Total, 

Mileage, 

Dayton  A  UntaQ 
Cto.,  N.  O.  A  T.  P., 

General  Bonds  par  mile, 
Capital  Stock    "       "    8U<i 
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810,420,00a00    $489,610.00 
1,098.47  2,882.03 


884.00 


8,791 

828,851 

2.348 
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Ownti  ■wilrtli/f  Jmprc9twnm$  mti  (krppMU  Pwpomt: 
C.  H.  St  D.  CoiM0lldated44/Si,  198S: 

ATiflibte  tor  ImprofineatB  and  Corponte  Furpotei^  flO,000,OOQ 
C  H.  A  D.  lUfoodliv  48, 1964: 

ATmiiftbto  for  ImproTemttnts,  1, 477, 000 

ClBB.  A  Dftyton  1ft  4-1/ai,  Held  In  TretflUfy,  375,000 

Cftic,Iiid.4  W€ft.  lft4B,     *<     '^         ••  50,000 

$11,S02,000 
F.  M.  Rttandtiiff  48, 1M6: 

RflMrred  for  Oorpormta  Porpom,  i,  345,000 

TOTAL  BONDS,  $17,047,000 
attekt  Owned  whkk  can  ft*  «oW  at  Pttrfvr  Improvimenit: 

Pwe  Marqaette  Stook  owiMd  b j  CH&  D,  Pfd.  par  vahu^  1, 487, 800 

Com  "      "  US34,450 

aooUiWMtarB  OootCrooUoo  Co.  ftook,               "     ••  760,100 


•  ♦• 


No.  7000. 
A.  L.  GREENBERG  IRON  COMPANY 

V. 

CHICAGO  A  EASTERN  ILLINOIS  RAILROAD  COMPANY 

ET  AL. 


Submitted  November  11,  1916.    Decided  AprU  10,  1917. 


Former  findings  that  the  rates  on  galvanized  corrugated  sheet-steel  culverts  in 
carloads  from  Terre  Haute,  Ind.,  to  Texas  points  'were  not  shown  to  be 
unreasonable  or  unjustly  discriminatory,  affirmed  on  rehearing.  Complaint 
dismlsMd. 

James  F.  Dougherty  for  complainant 

C.  B.  Cardy  for  Chicago  &  Eastern  Illinois  Railroad  Company  and 
St.  Louis  &  San  Francisco  Railroad  Company  and  receivera 
Jtiobert  W.  Fyfe  for  western  classification  lines. 

Report  of  the  Commission  on  Rehearing. 

By  the  Commission  : 

Our  original  report  herein  appears  in  88  I.  C.  C,  88.  The  com- 
plaint alleged  that  the  charges  collected  by  defendants  for  the  trans- 
portation of  certain  carloads  of  galvanized  corrugated  sheet-steel  cul- 
verts, set  up,  from  Terre  Haute,  Ind.,  to  Texas  points  during  1912  and 
1913,  were  unreasonable  and  unjustly  discriminatory.  Reparation  was 
asked.  No  commodity  rates  applied.  The  western  classification,  which 
governed,  rated  and  rates  corrugated  sheet-steel  culverts,  set  up,  in 
carlotds,  minimum  20,000  pounds,  subject  to  rule  6-B,  fourth  class. 
At  the  time  of  movement  the  fourth-class  rate  was  $1.06  per  100 
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pound&  A  commodity  rate  of  69  cents  per  100  poimds,  minimum 
36,000  pounds,  contemporaneously  applied  on  sbeet-iron  pipe  30 
inches  or  less  in  diameter.  Complainant  contended  that  the  charges 
on  corrugated  sheet-steel  culverts  should  not  reasonably  exceed  the 
charges  on  sheet-iron  pipe,  but  that  the  class  rates  should  be  charged 
where  lower  charges  result.  We  found  that  the  rates  charged  were 
not  shown  to  be  unreasonable  or  unjustly  discriminatory,  and  an 
order  dismissing  the  complaint  was  entered.  On  April  28,  1916,  the 
case  was  reopened  at  complainant's  request  for  further  hearing  solely 
upon  the  question  of  the  propriety  for  the  future  o^  the  application 
on  galvanized  corrugated  sheet-steel  culverts  of  all  sizes,  in  carloads, 
from  Terre  Haute  to  Texas  common  points,  of  the  rates  charged  upon 
the  shipments  involved  in  this  proceeding.  Rehearing  has  been  had, 
and  the  case  is  now  before  us  on  the  whole  record.  Rates  are  stated 
in  cents  per  100  pounds. 

On  rehearing  some  evidence  was  adduced  with  respect  to  the  rates 
on  corrugated  sheet-steel  culverts,  hereinafter  called  culverts,  as  com- 
pared with  the  rates  on  cast-iron  pipe.  When  the  shipments  in 
question  moved  the  rate  on  cast-iron  pipe  from  Terre  Haute  to  Texas 
common  points  was  45  cents,  minimum  36,000  pounds  for  pipe  18 
inches  or  under  in  diameter  and  30,000  pounds  for  pipe  over  18 
inches.  A  witness  for  complainant  testified  that  complainant's 
Texas  business  had  fallen  off  from  20  to  30  per  cent  in  the  last  two 
years  and  that  he  thought  this  was  due  to  competition  with  cast-iron 
pipe.  His  information  with  respect  to  such  competition  was  based 
upon  reports  of  sales  agents  in  Texas  made  in  response  to  inquiries 
as  to  why  certain  orders  for  culverts  had  not  been  secured.  Although 
this  witness  had  been  in  complainant's  employ  for  about  six  years  he 
had  no  definite  knowledge  of  the  location  of  any  competing  manu- 
facturer of  cast-iron  pipe.  Apparently  there  is  no  movement  of 
cast-iron  pipe  from  Terre  Haute  to  Texas  points.  At  the  original 
hearing  it  was  stated  on  behalf  of  complainant  that  it  was  not  asking 
for  protection  of  the  rates  on  cast-iron  pipe.  Cast-iron  pipe  is 
usually  thicker  than  culverts.  It  weighs  more  per  linear  foot,  loads 
much  more  heavily,  and  moves  in  greater  volume.  The  facts  sub- 
mitted do  not  establish  that  culverts  are  unjustly  discriminated 
against  because  of  the  lower  rate  on  cast-iron  pipe. 

Complainant  concedes  that  there  is  no  competition  between  gteel  pipe 
and  culverts,  but  contends  that  it  is  unreasonable  to  charge  a  higher 
rate  on  the  latter  conmiodity  than  on  the  former.  The  weight  per 
linear  foot  of  steel  pipe  is  much  greater  than  that  of  culverts  of 
corresponding  sizes,  and  the  pipe  loads  much  more  heavily.  The 
average  loading  of  complainant's  shipments  to  Texas  was  stated  to 
be  from  16,000-  to  22,000  pounds.    These  shipments  are  of  mixed 
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sizes  and  unless  an  extra  long  car,  upon  which  three  lengths  can  be 
placed,  is  used,  they  can  not  be  loaded  to  36,000  pounds.  Gondola 
cars  and  cars  longer  than  the  standard  36- foot  car  are  generally  used. 
Steel  pipe  will  easily  load  to  86,000  pounds  in  a  standard  car,  and 
shipments  weighing  from  50,000  to  80,000  pounds  are  not  unusual. 
In  Classification  of  Address  Plates^  33 1.  C.  C,  281,  we  found  justified 
a  proposed  change  in  southern  classification  rating  on  culverts  in 
carloads  from  sixth  class,  minimum  24,000  pounds,  to  fifth  class, 
minimum  20,000  pounds.  In  official  classification  tiie  minimum  is 
24,000  pounds,  subject  to  rule  27. 

It  was  testified  by  the  chairman  of  the  Western  Classification 
Conunittee  that  culverts  were  taken  from  under  the  general  heading 
of  pipe  and  pipe  fittings,  and  that  the  present  descriptions  and  mini- 
mum weights  were  written  in  accordance  with  the  recommendations 
of  culvert  manufacturers,  who  appeared  before  the  Western  Classi- 
fication Comjnittee  a  number  of  times. 

We  find  upon  all  the  facts  now  before  us  that  our  previous  find- 
ings were  not  erroneous  and  they  are,  therefore,  affirmed.  An  order 
dismissing  the  complaint  will  be  entered. 


Hall,  Chairman^  dissents. 

i4  L  c.  a 


No.  8048. 
SKALLERUP  BROTHERS 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAHiWAY  COMPANY 

ETAL. 


Suhmitted  November  24,  1916.    Decided  April  10,  1917. 


Charges  collected  on  a  carload  of  potatoes  from  Holt,  Gal.,  to  Chicago,  111.,  not 
found  to  have  been  based  on  an  erroneous  weight    Complaint  dismissed. 

Charles  C.  Foster  for  complainant. 

Z>.  L.  Meyers  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

Report  of  the  Commission. 
By  the  Commission  : 

Complainant  i&  Chris  H.  Skallerup,  engaged  in  the  potato  business 
at  Chicago,  111.,  under  the  trade  name  of  Skallerup  Brothers.  By 
complaint,  filed  May  24, 1915,  he  alleges  that  the  charges  collected  by 
defendant's  for  the  transportation  of  a  carload  of  potatoes  from  Holt, 
Cal.,  to  Chicago,  in  July,  1914,  were  unreasonable  in  that  they  were 
computed  on  the  baais  of  an  excessive  weight.   Separation  is  asked. 

The  shipment  consisted  of  270  sacks  of  potatoes.  Charges  were 
collected  at  a  rate  of  75  cents  per  100  pounds  on  32,600  pounds,  the 
weight  registered  by  the  track  scales  of  the  Atchison,  Topeka  &  Santa 
Fe  Railway  at  Stockton,  Cal.,  a  point  7  miles  east  of  Holt. 

Complainant  alleged  that  the  actual  weight  of  the  shipment  was 
30,100  pounds,  but  the  only  evidence  adduced  consists  of  the  invoice. 
Defendants  insist  that  the  track  scales  at  Stockton  are  frequently 
inspected  and  that  they  were  in  good  order  at  the  time  the  shipment 
was  weighed. 

The  evidence  does  not  justify  a  finding  that  the  weight  on  which 

the  charges  involved  were  collected  was  erroneous,  and  the  complaint 

will  be  dismissed. 
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No.  1023. 
BUFFALO  UNION  FURNACE  COMPANY  ET  AL. 

V. 

LAKE  SHORE  &  MICHIGAN  SOUTHERN  RAILWAY 

COMPANY  ET  AL. 


Bubmitied  December  10, 1915.    Decided  April  9,  1917. 


Upon  further  hearing  with  respect  to  the  question  of  reparation  for  switching 
services  performed  by  the  BufTalo  Union  Terminal  Railroad,  the  plant 
facility  of  the  Buffalo  Union  Furnace  Company,  Held: 

1.  Finding  of  undue  prejvdlce  in  the  original  report,  21  I.  O.  0.,  620,  in  favor 

of  the  Cleveland  Furnace  Company  affirmed  and  made  to  include  certain 
other  furnace  companies. 

2.  Reparation  awarded  upon  the  basis  of  the  cost  of  the  interchange  switching 

service  performed  by  the  BufTalo  Union  Terminal  Railroad. 

Hoyt^  Dustiri^  KeUy^  McKeehan  db  Andrews^  A.  C.  Dustin^  and 
Horace  Andrews  for  complainants. 

Ira  W.  Gantt  for  Grand  Trunk  Railway  system. 

George  Stuart  Patterson^  Clyde  Brown^  H.  A.  Taylor^  J.  L.  Seager^ 
E.  S.  BaUardj  and  Stewart  O.  Prait  for  defendants. 

Supplemental  Report  of  the  Commission. 

McChoro,  Com/missioner: 

The  further  hearing  of  this  case,  which  was  originally  reported  in 
21 1.  C.  C,  620,  involves  the  determination  of  the  amount  of  reparation 
to  be  awarded  for  the  service  of  switching  cars  from  and  to  the 
plant  of  complainant,  Buffalo  Union  Furnace  Company,  performed 
by  its  industrial  railway,  the  Buffalo  Union  Terminal  Railroad  Com- 
pany, which  is  also  a  complainant.  In  the  original  report  we  held 
that  the  defendant  carriers  had  unduly  preferred  the  Cleveland 
Furnace  Company,  located  at  Cleveland,  Ohio,  by  making  allow- 
ances to  the  Cuyahoga  Valley  Railroad  Company,  its  plant  facility, 
for  switching  and  spotting  services,  while  refusing  such  allowances 
to  complainant  railroad  company,  thereby  subjecting  complainant 
furnace  company  to  undue  prejudice,  in  violation  of  section  3  of 
the  act  The  defendants  were  required  to  cease  and  desist  from  such 
▼iolation,  and  the  case  was  held  open  for  further  hearing  upon  the 
question  of  reparation.  An  order  entered  under  date  of  December 
A,  1911,  postponed  indefinitely  the  order  requiring  the  removal  of 
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the  undue  prejudice  pending  our  investigation  in  Docket  No.  4181, 
the  Industrial  RaHways  Case^  and  allowed  the  complainants  to  pro- 
ceed to  present  their  proofs  of  the  amount  of  reparation  which 
should  be  awarded.  Reports  have  been  handed  down  in  the  inves- 
tigation referred  to,  29  I.  C.  C,  212,  and  32  I.  C.  C,  129,  but  a  final 
order  has  not  yet  been  issued  in  this  proceeding. 

The  finding  of  undue  prejudice  to  the  complainant  furnace  com- 
pany upon  the  facts  stated  in  the  original  report  is  hereby  affirmed, 
not  only  as  to  the  Cleveland  Furnace  Company,  but  also  as  to  the 
various  other  furnace  companies  throughout  these  districts  which 
received  allowances  or  free  spotting. 

The  record  shows  clearly  that  the  practice  of  making  such  allow- 
ances to  blast  furnaces  and  steel  plants  was  an  established  custom 
and  usage,  not  only  within  the  Buffalo  switching  district,  Lacka- 
wanna and  Cleveland,  but  extending  through  that  industrial  region. 
Complainants  have  been  made  the  excepticm  to  this  rule.  The 
record  discloses  no  explanation  for  this  flagrant  exception.  We  find 
that  the  discrimination  in  favor  of  the  Cleveland  Furnace  Company 
and  others  was  continued  from  August  1,  1905,  until  April  1,  1914, 
when  the  carriers  volimtarily  withdrew  their  tariffs  providing  for 
an  allowance  on  switching  performed  by  the  Cuyahoga  Valley  Rail- 
way Company  and  others.  No  order  for  the  future  based  upon  the 
finding  of  discrimination  is  deemed  necessary.  We  are  here  con- 
cerned solely  with  the  question  of  the  amount  of  reparation  due, 
based  on  our  previous  finding  of  undue  prejudice. 

This  case  was  set  down  for  further  hearing  in  May,  1915,  at  which 
time  the  parties  stipulated  that  the  allowances  to  the  Cuyahoga  Valley 
Railroad  Company  had  been  continued  until  April  1,  1914;  that 
certain  evidence  and  exhibits  submitted  in  the  Industrial  Railways 
Cajse  be  made  a  part  of  the  record  herein ;  and  tliat,  generally  speak- 
ing, the  spotting  of  cars  without  charge  by  the  trunk  line  carriers 
at  points  in  the  Pittsburgh  and  Mahoning  and  Shenango  Valley  dis- 
tricts had  been  continued  up  to  the  date  of  the  hearing.  Tariffs 
proposing  to  make  a  charge  therefor  were  then  under  suspension  in 
Investigation  and  Suspension  Docket  No.  435,  Car  Spotting  Charges. 
With  respect  to  their  demand  for  an  allowance  the  following  addi- 
tional evidence  was  submitted  by  the  complainants:  At  a  meeting  of 
the  Buffalo  Freight  Committee  in  February  or  March,  1906,  repre- 
sentatives of  practically  all  of  the  railroads  entering  Buffalo  and 
officers  of  complainants  were  present.  The  latter  called  attention 
to  the  fact  that  the  complainant  railroad  was  spotting  cars  for  the 
furnace  company;  that  the  defendants  were  making  allowances  to 
certain  furnace  companies  for  like  work  and  for  certain  other  furnace 
companies  were  doing  the  work  themselves,  and  asked  that  a  similar 
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aUowanoe  be  made  to  them.  The  committee  replied  to  this  demaad 
under  date  of  March  29, 1906,  as  follows : 

The  matter  was  duly  considered  at  a  meeting  of  the  roads  in  the  Bolfiilo 
Freight  Cknunittee  on  the  27th  instant,  and  it  has  appeared,  on  thoroughly 
looking  into  the  subject  in  conjunction  with  the  operating  officials  of  the  re- 
spective roads,  that  the  Buffalo  Union  Terminal  Railroad  was  not  doing  any 
work  for  the  Buffalo  roads  that  would  otherwise  be  i>erformed  by  themselyes; 
the  conclusion  was  reached  that  the  Buffalo  Freight  Ck>mmlttee  had  no  ground' 
upon  which  to  reconmiend  the  granting  of  the  application  for  the  switching 
allowance  in  question. 

The  carriers  contend  that  no  reparation  should  be  awarded  be- 
cause it  was  testified  by  one  of  complainants'  witnesses  that  it  would 
be  uneconomical,  undesirable,  and  impracticable  for  the  line-haul 
carriers  to  switch  within  the  plant.  This  contention  is  without 
merit,  as  the  record  shows  that  the  same  conditions  existed  at  the 
plant  of  the  Cleveland  Furnace  Company. 

The  question  is  raised  whether  shipments  which  moved  during  the 
period  from  April  1,  1907,  to  and  including  December  1,  1909,  are 
barred  by  the  statute  of  limitations.  The  complaint,  filed  April  8, 
1907,  prays  that  the  defendants  be  required  to  reimburse  the  furnace 
ccmipany  in  the  amounts  paid  by  it  to  the  terminal  company  for 
fransferring  and  switching  ^  since  the^  1st  day  of  August,  A.  D. 
1905,  whidi  sums  are  as  follows,  to  wit:    ♦♦♦,»»    fpi^^g  ^  ^^j. 

lowed  by  a  statement  setting  forth  the  number  of  cars  handled  by 
each  defendant  and  the  amount  of  reparation  claimed.  We  think 
that  the  general  prayer  for  reparation  contained  in  the  complaint  is 
sufficient  to  toll  the  statute  as  to  all  shipments  on  which  reparation 
is  claimed.  The  specific  prayer  for  reparation  merely  sets  forth  the 
amounts  demanded  from  the  various  defendants  on  shipments  which 
had  moved  prior  to  the  filing  of  the  complaint 

The  carriers  rely  in  large  measure  upon  the  contention  that  the 
complainants  have  failed  to  prove  damages,  under  the  decision  of  the 
Supreme  Court  in  Penna.  R.  R.  Co.  v.  IntemaHonal  Coal  Co..,  230 
n.  S.,  184.  In  that  case  the  Supreme  Court  held  that  the  fact  that 
shipments  were  made  at  a  discriminatory  rate  did  not,  as  a  matter 
of  legal  right  itself,  entitle  the  complainant  to  an  award  of  repara- 
tion based  upon  and  measured  by  the  difference  between  the  pub- 
lidied  rate  paid  by  the  complaining  shipper  and  the  lower  rate  ex- 
tended to  a  favored  shipper  in  the  form  of  a  rebate.  The  court  said, 
pages  197  and  200: 

But  although  this  suit  was  brought  to  enforce  a  cause  of  action  given  by  this 
mttkm  (section  8)  to  any  person  injured,  it  is  a  noticeable  tact  that  in  Its 
pleading  the  plaintiff  does  not  claim  to  have  been  damaged,  and  there  is  neither 
aUegatlon  nor  proof  that  it  suffered  any  injury.  •  •  •  Before  any  jMirty 
eiB  reoorer  under  the  act  he  must  show  not  merely  the  wrong  of  the  carrier, 
hot  that  that  wrong  has  in  fact  operated  to  his  injury.    *    •    *    It  is  exceed- 
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ingly  donbtfol  whether  there  was  at  common  law  any  right  of  action  for  any 
sort  of  damages  In  a  case  like  this,  while  this  statute  does  give  a  clear,  definite, 
and  positive  right  to  recover  for  unjust  discrimlnadon. 

In  the  instant  case  no  rebate  is  involved ;  the  pleadings  sufficiently 
allege  damages  arising  out  of  the  unlawful  discrimination  which  we 
have  found  to  exist;  and  there  is  sufficient  evidence  to  prove  that  the 
wrong  of  the  carrier  has  in  fact  operated  to  complainants'  injury. 

The  furnace  company  was  in  competition  with  the  Lackawanna 
Steel  Company,  the  Cleveland  Furnace  Company,  and  many  other 
iron  manufacturers  located  in  western  Pennsylvania  and  eastern 
Ohio.  There  was  competition  between  these  manufacturers  in  the 
purchase  of  coal,  coke,  limestone,  iron  ore,  and  various  other  mate- 
rials. Other  furnaces  in  the  Buffalo-Black  Bock  switching  district 
;received  their  raw  materials  at  the  same  line-haul  rate,  and  the  cars 
consigned  to  certain  of  these  furnaces  were  spotted  by  the  trunk 
lines  or  allowances  for  spotting  were  made  to  the  industrial  roads. 
The  transportation  charges  paid  by  the  furnace  company  were 
higher  than  those  paid  by  its  competitors  for  a  service  substantially 
similar  in  all  respects.  Complainant  furnace  company  and  these 
competing  furnaces  were  engaged  in  manufacturing  the  same  kinds 
of  iron,  which  were  sold  in  the  same  competitive  markets.  21 1.  C.  C, 
625.  It  was  forced  to  meet  and  did  meet  the  prices  at  which  its 
competitors  sold.  Under  such  circumstances  it  was  impossible  to 
add  the  cost  of  performing  the  terminal  switching  to  the  selling 
price  of  such  products.  In  consequence  complainant  was  compelled 
to  absorb  that  cost  oiit  of  its  profits.  It  inevitably  follows  that  the 
complainant  furnace  company  suffered  a  loss  in  profits  measured  by 
the  cost  of  that  interchange  switching  service,  and  we  find  that  it 
was  damaged  to  the  extent  of  such  cost. 

There  remains  for  consideration  the  determination  of  the  amount 
of  damages  proven,  having  in  mind  that  a  reasonable  allowance, 
if  voluntarily  made  by  the  carrier,  would  be  the  cost  of  the  service 
to  the  industry,  or  not  greater  than  the  approximate  cost  of  that 
service  to  the  carrier;  and  that  any  greater  allowance  would  savor 
of  a  rebate.  Chicago^  West  PvUnum  <&  Southern  B.  B.  Co.  Casej 
87  I.  C.  C,  408,  414.  The  parties  have  entered  into  a  stipulation  as 
to  the  number  of  cars  handled  by  complainant  terminal  railroad. 
The  total  number  of  cars  which  complainants'  statements  of  opera- 
tions show  were  interchanged  during  the  entire  period  was  162,524, 
of  which  46,745  were  handled  to  or  from  Buffalo  on  rates  of  less 
than  50  cents  per  ton,  leaving  115,779  on  which  the  claim  for  repara- 
tion was  based.  Complainants  have  further  reduced  their  claim  to 
the  number  of  cars  which  the  carriers  were  able  and  willing  to 
stipulate  had  been  interchanged  to  85,915.  The  effect  of  the  stipula- 
tions is  an  abandonment  upon  the  part  of  complainant  of  its  claim 
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covering  29,864  cars.  The  allowances  to  the  Cuyahoga  Valley  Bail- 
road  Company  at  the  different  periods  involved  herein  were  as 
follows: 

(1)  $1.50  per  car  of  raw  materials  inboimd,  between  August  1,  1906,  and 
July  1,  1906 ; 

(2)  $2.50  per  car  of  finished  products  outbound,  between  August  1,  1905, 
and  July  1,  1906; 

(8)  $2.50  per  loaded  car  inbound  or  outbound,  between  July  1,  1006,  and 
March  31,  1914. 

Ldmited  at  all  times,  however,  to  cars  upon  which  charges  were  paid  at 
a  rate  of  50  cents  per  ton  or  more. 

The  stipulations  as  to  the  number  of  cars  handled  were  prepared 
upon  this  basis. 

The  record  also  contains  statements  filed  as  exhibits,  showing  the 
expenses  and  receipts  of  the  terminal  railroad  for  the  periods  of 
August  1, 1905,  to  June  30, 1906 ;  July  1, 1906,  to  December  31, 1906 ; 
January  1  to  December  31  for  the  years  1907  to  1913,  inclusive; 
and  January  1  to  March  31,  1914.  There  is  also  shown  the  total 
number  of  cars  switched  or  spotted  by  the  terminal  railroad  to 
points  of  delivery  and  from  points  of  loading  at  the  plant  of  the 
furnace  company  from  or  to  the  main  sidetracks  of  connecting 
line-haul  carriers,  which  traffic  moved  in  interstate  commerce  be- 
yond the  switching  limits  of  Buffalo  at  a  freight  rate  of  50  cents  or 
more  per  ton.  These  statements  are  uniform,  and  the  one  covering 
the  year  1907  will  suffice  to  explain  our  method  of  arriving  at  the 
cost  of  operation. 

Statement  of  cost  and  revenue  of  operating  the  Buffalo  Union  Terminal  RaU- 
road  Company  from  January  1  to  December  SI,  1907. 

KZPBNSES. 

ItamNo. 

1.  Superintendents,  foreman,  clerks,  and  timekeepers $4,377.06 

2.  Producing   labor 20, 809. 14 

8.  Locomotive  and  car  repairs 11,844.80 

4.  Track  and  yard  maintenance 8,828.25 

5.  Lubricants 687. 86 

6L  Tools  and  miscellaneous  supplies 1, 216w71 

7.  Water 871.00 

a  Fud 10, 178. 50 

Ol  General  eipense 2, 497. 16 

lOi,  Ofllce  expense 2,795.21 

U.  Locomotiye  hire 1, 178. 98 

12.  Rent 9, 999. 94 

la.  Taxes 1, 200. 00 

Total 84, 829. 91 

BECEIPTS. 

t5w  Interest 220.84 

161  I'rom  the  Niagara  Oement  Company  et  al.  for  switching  2,221 

cars  at  $2.50  per  car 6, 552. 60 

MLilil 
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17.  From  the  Bmpire  Lime  Ck>mpany  for  switching  8  cars  at  $1 

per  car $3. 00 

18.  From  the  Buffalo  Union  Furnace  Ck)mpany  on  internal  move- 

ment of  53,918  cars  at  76  cents  each 40, 438. 00 

19.  From  the  Buffalo  Union  Furnace  Ck)mpany  on  their  inhound  and 

outbound  cars 38, 116. 07 

Total 84, 329. 91 

There  were  handled  inbound  and  outbound  for  the  furnace  com- 
pany an  aggregate  of  19^29  cars,  of  which  13,630  moved  at  a  freight 
rate  of  50  cents  per  ton  or  more. 

Items  1  to  11,  inclusive,  appear  proper  and  not  excessive.  The 
plant  of  the  furnace  company  occupies  about  25  acres  of  land,  which 
is  leased  upon  a  sliding  scale  at  a  rental  averaging  approximately 
$78,000  per  year.  The  directors  of  the  furnace  company  charge  the 
terminal  railroad  about  $10,000  per  year  for  rent,  this  amount  in- 
cluding not  only  right  of  way  but  also  cars  and  locomotives.  Item 
12  must  be  eliminated,  following  the  principle  that  where  a  private 
siding  owned  by  an  industry  is  used  by  a  carrier  in  spotting  cars 
billed  to  and  switching  cars  from  that  industry  no  allowance  is  made 
to  the  industry  by  the  carrier  for  the  use  of  the  private  siding;  and 
for  the  reason  that  no  division  is  made  showing  the  proportion  prop- 
erly applicable  to  the  interchange  movement.  For  the  latter  reason 
item  13  should  also  be  eliminated. 

In  item  18  the  internal  movements  for  the  furnace  company  are 
shown  as  53,918  cars  at  75  cents,  or  $40,438,  which  it  must  stand. 
While  75  cents  is  an  arbitrary  charge  for  such  a  movement,  it  is 
based  upon  the  judgment  of  the  terminal  railroad's  officers  from 
actual  experience,  taking  into  consideration  the  short  length  of  move- 
ment and  the  number  of  cars  handled. 

After  eliminating  the  items  ^^ rent 'V and  ''taxes,''  the  cost  of  the 
interchange  movement  is  derived  as  follows : 

Average  cost  per  car  apportioned  to  aggregate  interchange  movement  performed 

for  the  Une-haul  carriers  by  periods. 


Period. 


Cost  of  in- 
terchange 
movement. 


Nomberof 
cars;  aggre* 
gate  inter- 
change. 


Average  cost 

per  car 

allowed. 


Average  cost 
per  car  as 
claimed. 


Ang.  1, 1906,  to  Jmie  80, 1906 
Joly  1,1906,  to  Dec  31, 1906. 

Yearl907 

Year  1908 

Year  1909 

Year  1910 

Year  1911 

Year  1912 

Year  1913 

Jan.  1  to  Mar  31,1914 

Total 


$36,717.49 
16,628.68 
26,916.18 
14,404.71 
36,161.07 
40,842.77 
25,129.78 
28,628L20 
88,612.60 
7,844.39 


20,468 
10,295 
19,229 
13,661 
18,017 
19,186 
18,547 
20,896 
19,100 
8,635 


$1,306 
1.615 
1.40 
1.054 
2.007 
Z129 
1.355 
L40 
1016 
2.03 


$L80 
2L159 
1.9S2 
1.S7I6 
2.639 
2.717 
L90 
1.960 
2.61 
2.79 


261,285.82 


162,524 


>  Indndes  tiie  46,745  can  interchanged  but  handlad  at  a  rate  to  or  from  Buffalo  of  Ites  than  50  cents  per 
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The  number  of  cars  gwitched  by  the  terminal  railroad  from  or  to 
the  point  of  loading  or  delivery  within  the  plant  of  the  furnace  com- 
pany are  stipulated  and  agreed  upon  by  months  and  years,  beginning 
August  1,  1905,  and  ending  March  81,  1914.  The  stipulations  also 
show  the  number  of  cars  of  raw  materials  which  moved  August  1, 
1905,  to  June  30, 1906,  and  the  number  of  cars  of  finished  products 
moved  within  the  same  period;  and  cover,  throughout  that  time, 
and  up  to  March  81, 1914,  only  the  cars  upon  which  the  rate  of  freight 
paid  was  50  cents  per  ton  or  more.  The  average  cost  of  operation  has 
been  applied  to  the  agreed  and  stipulated  nimiber  of  cars,  and  the 
results  are  shown  in  the  following  table: 


Ptrlod. 


Anf .  1, 1905,  to  Jane  30. 1906: 
ATerage  per  oar,  114106;  raw 

mtteam. 

Averace  jwr  eer,  $1.806»  tin- 

ished  products 

Mj  1, 1906,  to  Dee.  81, 1906:  Aver- 

ace  per  car,  11.616 

1907,  ^en«e,  11.40 

1906,  average,  $1.064 

1900,  average,  12.007 

1010,  average,  t2.U0 

mi,  avenge,  $1.366 

Itia^  average,  $1.40 

ltlt,sveng^  $24116 

Jan.  1, 1914,  to  ICar.  31, 1914:  Aver- 
mm. 

TdaL 


The  Delaware, 

La(^waxmaa 

Wettem  Railroad 

Company. 


Num- 
ber 
oars. 


56 


197 


1,284 


Amount 
ofrepa- 
ratioo. 


$8.02 
7L88 


17 

27.45 

71 

99.40 

18 

18.97 

44 

88.31 

56 

119.22 

817 

429L64 

118 

165.20 

838 

68L41 

897.04 


2,108.19 


Erie  Railroad 
Company. 


Num- 
ber 
oars. 


96 

742 

749 
1,064 
700 
826 
1,185 
1,474 
2,000 
6,118 

1,463 


Amount 
of  repa- 
ration. 


$125.88 

969.05 

1,209.68 
1,480.60 
747.29 
1,657.78 
2,522.87 
1,997.27 
2,800.00 
10,817.89 

2,965.26 


15,426  26,792.02 


Grand  Trunk 
Railway 

Company  of 
Canada. 


Num^ 
ber 
oars. 


0 

127 

59 

43 

128 

82 

26 

65 

244 

351 

28 


1,147 


Amount 
of  repa- 
ration. 


$aoo 

165.86 

95.28 

60.20 

134.91 

164.57 

55.35 

88.08 

341.60 

707.61 

44.44 


1,867.90 


Lehigh  Valley 

Railroad 

Company. 


Num< 

ber 

cars. 


65 

14 
10 
163 
125 
65 
76 
65 
51 

19 


654 


Amount 
of  repa- 
ration. . 


$1.81 

84.88 

22.61 
14.00 
171.80 
250.88 
138.30 
102.98 
91.00 
102.82 

88.38 


1,019.06 


Firlod. 


Aug.  1, 1905,  to  June  30, 1906: 

Average  per  ear,  $1,306;  raw  material.. 
Average  per  car,  $1,306;  finished  jvod- 

QfltL * 

July  lfl906,  to  Dec  31, 1906:  Average  per 

1907.  average,  ti.46 

1906,  avenge,  $1.064 

ItOO,  average,  $2.007 

ItiOi  average,  $2.120 

Itll,  average,  $1355 

ItlS;  average,  $1.40 

IfUL  average,  $2.016 

Jin.  1,  I9H  to  ^^»*'  n>  1014:  Average,  $2.02. 

TotaL 


The  Lake  Shore  A 
Kichigan  Southern 
Railway  Company. 


Num- 
ber 


1,885 

486 

2,284 
8,511 
1,068 

993 
1,294 
1,627 
2,062 
1,538 

200 


16,083 


Amount  of 
reparation. 


$3,461.81 

684. 7S 

8,688.66 
4,915.40 
1,12a  40 
1,992.96 
2,754.98 
2,204.50 
2,872.80 
8,10a  61 
404.00 


26, 15a  87 


ICichigan  Central 
Railroad  Company. 


Num- 
ber 


67 


86 

92 

18 

117 

99 

IS 

271 
10 


1,577 


Amount  of 
raparation. 


$87.50 
08.99 

56.53 
128.80 

18.97 
234.82 
21a  77 
408.79 
726.60 
55a  37 

2a  20 


2,502.34 


The  New  York 

Central  &  Hudson 

River  Raih-oad 

Company. 


Num- 
ber 


0 

8,578 

1,359 
2,684 
1,965 
2,872 
2,935 
2,713 
2,258 
2,210 
517 


Amount  of 
reparation. 


$aoo 

4,672.87 

2,194.79 
3,757.60 
2,07L11 
5,764.10 
6,248.61 
3,676.11 
3,161.20 
4,455.36 
1,044.34 


23,001 

w — 


37,046.00 
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Period. 


Aug.  1, 1905,  to  June  30, 1906: 

Average  per  car,  $1,306;  raw  materiaL. 
Average  per  car,  $1,306;  finished  prod- 
ucts  

July  1, 1906,  to  Dec  31, 1906:  Average  per 
car,  $1.615 

1907,  average,  11.40 

1908,  average,  11.054 

1909,  average,  12.007 

1910,  average,  $2.129 

1911,  average,  $1.355 

1913,  average,  $1.40 

1913,  average,  $2.016 

Jan.  1, 1914,  tolCar.81, 1914:  Average,  "2.U2. 

TotaL 


The  New  York, 
Chicago  4  St.  Louis 
Raflroad  Company. 


Num- 
ber 
oars. 


11 

26 

59 
88 
74 
196 
68 
54 
47 
47 
22 


687 


Amount  of 
reparation. 


$14.37 
oS.96 

9S.29 

116.90 

78.00 

393.37 

144.77 

73.17 

66.80 

94.75 

44.44 


1,154.12 


The  Pennsylvania 
Railroad  Conmany, 


Num- 
ber 


1,913 

38 

1,137 
2,537 
4,563 
5,767 
2,562 

409 
2,922 
3,194 

139 


25,166 


Amount  of 
reparation. 


$2,408.88 

43.10 

1,836.26 
3,55L80 
4,809.40 
11,574.37 
5,488.21 

564.19 
4,090180 
J,489.10 

28a  78 


41,11L39 


TotaL 


Num- 
ber 
ars. 


3,976 
5,161 

5,718 
10,096 

8»701 
11,022 

8,280 

7,083 
10,225 
13,120 

2,589 


85,915 


Amount  o 
reparation. 


$6^19X67 
6,7«L87 

9,226.60 
14,133.0i 

^170185 
^12L15 
17,628.12 

9,628.73 
14,315.00 
26,449.08 

5,229.78 


139,736.96 


From  August  1, 1905,  to  June  30,  1906,  raw  materials  and  finished 
products  were  being  switched  for  the  Cleveland  Furnace  Company 
at  $1.50  and  $2.50  per  car,  respectively,  but  as  the  cost  of  this 
service  to  the  terminal  railroad  during  this  period,  shown  in  the 
first  horizontal  column,  was  $1,306  per  car,  that  average  cost  is 
applied  to  cars  of  raw  material  and  finished  products  alike.  The 
vertical  colunms  show  the  total  amount  of  reparation  due  from -each 
carrier. 

Upon  all  the  facts  of  record  we  are  of  the  opinion  and  find  that 
complainant  Buffalo  Union  Furnace  Company  made  the  shipments  as 
described,  and  paid  and  bore  the  cost  of  the  interchange  switching 
service  performed  by  its  plant  facility,  the  Buffalo  Union  Terminal 
Bailroad  Company,  which  cost  of  service,  being  in  addition  to  the 
rates  for  the  line-haul  movements,  is  herein  found  to  have  been 
unduly  prejudicial;  that  it  has  been  damaged  to  the  extent  that 
the  cost  of  service  herein  found  reasonable  exceeded  the  charges 
that  would  have  accrued  thereon  at  the  rates  for  the  line  hauls;  and 
that  it  is  entitled  to  reparation  in  the  sums  set  forth  in  the  above 
table,  ¥rith  interest.  An  order  will  be  entered  requiring  the  de- 
fendants to  pay  to  the  complainant  furnace  company  the  amounts 
shown  in  the  table  above,  with  interest  calculated  upon  the  amount 
stated  for  each  period  at  6  per  cent  per  annum  from  the  day  fol- 
lowing the  close  of  that  period. 


HablaNi  Commissioner^  dissents. 
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Investigation  and  Suspension  Docket  No.  968. 
LUMBER  TO  TEXAS  PORTS. 


Suhmiiiea  February  12,  1917,    Decided  ApHl  9,  1917. 


Proposed  readjustment  of  rates  on  lumber  and  articles  taking  lumber  rates 
from  points  in  Louisiana  and  Texas  on  lines  of  respondents  to  Texas  ports 
for  export  or  coastwise  movement  found  justified. 

/.  A.  Brown  and  W.  M.  Hough  for  Beaumont,  Sour  Lake  &  West- 
ern Railway  Company;  Orange  &  Northwestern  Railway  Company; 
and  New  Orleans,  Texas  &  Mexico  Railway  Company. 

F.  R.  Dalsell  for  Gulf,  Colorado  &  Santa  Fe  Railway  Company. 

Chas.  A.  Bland  for  Beaumont  Chamber  of  Commerce. 

H,  S.  VHommedieu  for  Orange  Board  of  Trade. 

Rbpobt  of  the  Commission.  * 

Haul,  Chairman: 

By  tariff  filed  to  become  effective  November  18,  1916,  the  New 
Orleans,  Texas  &,  Mexico  Railway  Company,  and  other  Gulf  Coast 
lines,  together  with  the  Kansas  City  Southern  Railway  Company, 
tlie  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company,  and 
several  short  connecting  carriers,  proposed  rates  on  lumber  and  arti- 
cles taking  lumber  rates  from  points  in  Texas  and  Louisiana  on  their 
lines  to  Beaumont,  Galveston,  Orange,  Port  Arthur,  Port  Bolivar. 
Sabine,  and  Texas  City,  Tex.,  when  for  export  or  coastwise  movement 
beyond  the  state  of  Texas. 

Upon  protest  by  the  Beaumont  Chamber  of  Commerce,  hereinafter 
termed  protestant,  we  suspended  operation  of  the  tariff  until  Sep- 
tember 18, 1917,  pending  investigation.  The  Orange  Board  of  Trade 
was  permitted  to  intervene.    Rates  are  stated  in  cents  per  100  pounds. 

The  protest  was  against  certain  rates  included  in  two  items  of  the 
tariff.  Item  No.  5  named  a  rate  of  6  cents  from  specified  stations  in 
Texas,  and  No.  10  rates  of  .7  cents  from  one  group  and  6  cents  from 
another  group  of  stations  in  Louisiana,  to  Beamnont  and  to  Orange 
when  for  such  movement  beyond.  These  rates  were  designated  in 
the  tariff  as  being  reductions  from  the  rates  then  in  effect.  Prot- 
estant contended  that  they  were  increases.  Our  consideration  will 
be  restricted  to  these  items. 

After  suspension  of  the  tariff  but  before  its  effective  date  respond- 
ents issued  a  corrected  tariff  purporting  to  cancel  that  under  suspen- 
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sion.  This  was  rejected  under  our  order  which  prohibits  changes  in 
rates  while  under  suspension  pending  investigation.  They  now  pro- 
pose, in  lieu  of  the  suspended  tariff,  to  issue  the  corrected  tariff  with 
certain  modifications  of  the  rates  under  suspension.  The  contem- 
plated readjustment  is  satisfactory  to  the  Orange  Board  of  Trade  and 
would  be  satisfactory  to  the  protestant  if  the  rates  applied  to  ship 
side. 

Beaumont  has  recently  become  a  port  of  transshipment  by  com- 
pletion in  January,  1916,  of  a  deep-water  channel.  Prior  to  the  issu- 
ance of  the  tariff  under  suspension  no  rates  to  Beaumont  for  ex- 
port or  coastwise  movement  had  been  published.  Orange  became 
a  port  of  transshipment  at  the  same  time  as  Beaumont.  The  tariff 
under  suspension  was  published  primarily  to  provide  rates  for  the 
large  movement  of  lumber  to  Orange  for  export.  To  place  the  ports 
on  a  parity  equal  rates  were  published  to  Beaumont  for  prospec- 
tive movements  of  lumber  for  export. 

It  is  now  proposed  to  publish  rates  from  certain  mills  to  Beaumont 
and  to  Orange  which  will  reduce  to  5  cents  the  6-cent  rate  now  under 
suspension  on  lumber  and  articles  taking  lumber  rates,  and  increase 
the  rates  on  pine  logs  and  squared  timbers  fnmi  4  cents  to  5  cents. 

The  New  Orleans,  Texas  &  Mexico  Railway  admitted  that  the  rates 
on  lumber  from  its  Louisiana  mills  to  Beaumont,  for  local  delivery, 
were  lower  than  the  rates  proposed  in  the  tariff  under  suspension, 
but  stated  that  they  were  to  be  advanced  in  harmony  with  increases 
made  within  the  year  to  Houston  and  Galveston,  Tex. 

As  previously  indicated,  the  protestant  would  approve  the  contem- 
plated adjustment  if  the  rates  applied  to  ship  side.  Switching 
charges  at  both  Orange  and  Beaumont  are  absorbed  on  competitive 
traffic  and  are  not  absorbed  on  noncompetitive  traffic.  Practically  all 
of  the  points  of  origin  are  competitive. 

The  protestant  introduced  no  evidence.  Its  position  is  that  Beau- 
mont should  be  on  a  rate  parity  with  Orange.  It  appears  that  there 
will  be  such  equality  in  so  far  as  line-haul  rates  are  concerned. 
Any  difference  in  the  amount  of  traffic  upon  which  switching  charges 
are  assessed  is  due  to  the  proportion  moving  to  each  port  from  non- 
competitive points  and  to  the  different  terminal  facilities  at  the  ports. 
The  situation  regarding  switching  charges  is  one  which  is  not  wholly 
within  the  compass  of  this  proceeding,  protestant  admitting  that 
when  the  lines  serving  Beaumont  construct  a  line  there  to  ship  side 
the  disadvantage  will  be  eliminated.  The  representative  of  the 
Orange  Board  of  Trade  stated  that  in  a  short  time,  when  the  new 
mimicipal  terminals  at  that  port  were  completed,  a  larger  proportion 
of  the  shipments  exported  through  Orange  would  be  assessed  switch- 
ing charges.  The  question  can  not  be  determined  on  the  issue  and 
record  before  us. 
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Upon  the  whole  record  we  are  of  opinion  and  find  that  the  adjust- 
ment proposed  at  the  hearing  has  been  justified  and  should  be  per- 
mitted to  become  effective.  In  order  to  avoid  confusion  our  order 
will  require  the  cancellation  of  the  suspended  tariff.  Respondents 
may  publish,  effective  upon  not  less  than  five  days'  notice  in  the  man- 
ner prescribed  in  section  6  of  the  act,  rates  in  conformity  with  these 
views. 
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Investigation  and  Suspension  Docket  No.  95L 
HELENATHEBES  LUMBER. 


Submitted  January  27, 1917.    Decided  April  ft,  1917. 


Proposed  cauceUation  of  a  tariff  note  providing  that  rates  on  lumber  from 
Helena,  Ark.,  will  be  made  on  the  basis  of  1  cent  per  100  pounds  higher 
than  the  contemporaneous  rates  on  the  same  commodity  from  Memphis 
found  not  justified. 

Henry  O.  Herbel  for  respondent. 
M.  W.  Martin  for  protestants. 

Report  or  the  Commission. 

H!ablan,  Com/missioner: 

This  proceeding  grows  out  of  a  tariff  filed  by  the  St.  Louis,  Iron 
Mountain  &  Southern  Bailway,  in  which  it  is  proposed  to  cancel  a 
note  carried  in  a  current  tariff  to  the  effect  that  rates  on  lumber 
from  Helena,  in  the  state  of  Arkansas,  will  be  made  on  the  basis  of 
1  cent  per  100  pounds  higher  than  the  rates  contemporaneously  main- 
tained on  the  same  commodity  from  Memphis. 

The  protestants  are  interested  in  the  proportional  rate  from 
Helena  to  Thebes,  in  the  state  of  Illinois,  this  rate  being  applicable 
on  shipments  to  points  beyond  Thebes  to  which  the  protestants  ship, 
including  points  in  the  central  freight  association  and  western  trunk 
line  territories.  The  proportional  rate  now  applicable  from  Memphis 
to  Thebes  is  8  cents  on  shipments  to  all  points  beyond  Thebes,  except 
points  in  the  western  trunk  Une  territory,  to  which  it  is  7  cents.  The 
proportional  rates  from  Helena  to  Thebes  applicable  on  shipments 
to  destination  points  in  the  two  territories  mentioned  would  therefore 
be  9  cents  and  8  cents  respectively.  If  the  note  in  question  be  can- 
celed there  would  be  applicable  from  Helena  to  Thebes,* for  use  in 
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constructing  through  rates  to  points  in  either  of  these  territories,  to 
which  there  may  be  no  joint  rates  in  effect,  only  the  local  rate  of 
11  cents. 

In  Southeastern  Limber^  42  I.  C.  C,  548,  we  held  that  the  respond- 
ents had  justified  the  joint  rates  therein  proposed  from  Helena  to 
practically  all  points  in  the  western  trunk  line  territory.  At  the 
present  time  there  are  in  effect  from  Helena  to  practically  all  points 
in  the  central  freight  association  territory  joint  rates  made  on  the 
basis  of  a  maximum  of  1  cent  over  the  rate  contemporaneously 
applied  from  Memphis.  Because  of  these  facts  the  respondent 
contends  that  the  objection  raised  to  the  cancellation  of  the  note  is 
technical  rather  than  practical,  for  inasmuch  as  the  joint  rates  to 
final  destinations  are  on  the  basis  desired  there  is  in  its  opinion 
no  necessity  for  the  maintenance  also  of  proportional  rates  to  Thebes 
on  that  basis. 

The  view  of  the  protestants  is  that  there  may  be  points  in  western 
trunk  line  and  central  freight  association  territories,  especially  the 
former,  to  which  through  inadvertence  joint  rates  may  not  be  pub- 
lished, and  that  so  long  as  a  proportional  rate  is  maintained  from 
Memphis  to  Thebes,  in  addition  to  the  joint  through  rates  from 
Memphis  to  points  beyond  Thebes,  there  would  seem  to  be  no  good 
reason  why  the  note  in  question  should  not  likewise  be  retained.  As 
the  proportional  rate  from  Memphis  to  Thebes  contains  no  restric- 
tions as  to  destinations  beyond,  except  as  to  points  in  the  western 
trunk  line  territory,  it  is  apparent  that  instances  may  arise  in  which, 
through  omission  to  publish  joint  rates  to  points  beyond  Thebes, 
the  proportional  rate  would  be  available  to  the  Memphis  shippers 
while  the  local  rate  of  11  cents  would  be  assessed  against  the  Helena 
shippers. 

Apparently  no  injustice  can  be  done  the  respondent  by  requiring 
it  to  retain  the  note  in  its  tariff.  The  respondent  is  satisfied  to  con- 
tinue to  maintain  the  proportional  rate  from  Memphis  to  Thebes,  and 
its  principal  reason  for  desiring  to  discontinue  the  present  relation- 
ship between  Helena  and  Memphis  is  that  other  Arkansas  points  may 
demand  a  similar  relationship  between  their  rates  and  the  rates  from 
Memphis  or  Helena.  These  apprehensions  afford,  in  our  opinion,  no 
sufficient  justification  for  the  cancellation  of  the  note.  Should  such 
a  contention  actually  arise  it  can  be  dealt  with  on  its  merits. 

'We  conclude  and  find  upon  all  the  facts  that  the  respondent  has 
not  justified  the  proposed  cancellation  of  the  note  in  question.  An 
order  requiring  ite  continuance  in  the  tariff  will  be  entered. 
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No.  8688. 
PIERCE  OIL  CORPORATION 

V. 

MISSOURI,  KANSAS  &  TEXAS  RAILWAY  COMPANY 

ET  AL. 


Submitted  October  26,  1916,    t^eoided  April  P,  1911. 


Increased  rate  of  20  cents  per  100  pounds  on  petroleum  and  its  products  from 
producing  and  refining  points  in  Kansas  and  Oklahoma  to  St.  Louis,  Mo., 
published  as  result  of  decision  in  Uidcontinent  Oil  Raten,  86  I.  O.  O.,  100, 
found  to  be  Just  and  reasonable.    Ck>mplaint  dismissed. 

John  S.  Burchmore  and  Luther  M.  Walter  for  complainant. 
C,  D,  Chamberlin  for  National  Petroleum  Association. 
H.  /.  Birmingham  for  Cudahy  Refining  Company. 
L.  F.  Moore  for  various  Oklahoma  refineries. 
C.  S.  Burg^  T.  J.  Norton^  ThomM  Bond^  H.  O.  Hetbel^  and  Fred  G. 
Wright  for  defendants.  # 

Refobt  of  the  Commission. 

H ART* AN,  Com/ndssioner: 

This  proceeding  is  the  direct  outgrowth  of  our  findings  in  Mid- 
continent  OU  Rates,  86  I.  C.  C,  109,  in  whidi  there  were  imder  con- 
sideration the  carload  rates  on  petroleum  and  its  products  from  pro- 
ducing and  refining  points  in  the  states  of  Kansas  and  Oklahoma  to 
all  the  important  consuming  markets  in  western  trunk  line  and  trans-  • 
Missouri  territories.  It  was  the;:e  found,  a^ong  other  things,  that 
the  then  existing  rate  to  St.  Louis  of  17  cents  per  100  pounds  was  out 
of  line  with  other  rates  on  that  traffic  in  the  same  territory  and  that 
20  cents  would  be  a  just  and  reasonable  rate  for  the  future.  Against 
the  tariffs  that  were  subsequently  filed  naming  the  latter  rate  on 
petroleum  and  on  its  products,  other  than  certain  low-grade  prod- 
ucts, such  as  fuel  oil,  road  oil,  tailings,  etc.,  the  complainant  protested 
<»i  tiie  ground  that  the  rate  was  unjust,  unreasonable,  and  unjustly 
discriminatory  to  the  extent  that  it  exceeded  the  former  rate  of  17 
cents.  A  suspension  order  being  refused,  the  petition  was  thereupon 
80  amended  as  to  stand  as  a  formal  complaint,  coupled  with  a  prayer 
tor  reparation  on  all  shipments  moving  after  February  28,  1916, 
when  the  increased  rate  became  effective.  This  is  the  complaint 
before  us  here.    In  an  intervening  petition  of  certain  refining  com- 
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panies  it  is  alleged  that  the  increased  rate  of  20  cents  is  unjust  and 
unreasonable  to  the  extent  that  it  exceeds  15  cents  per  100  pounds, 
and  reparation  on  that  basis  is  demanded.  Various  other  refin- 
ing interests  appeared  at  the  hearing  but  took  no  part  in  the  proceed- 
ings beyond  indicating  of  record  their  interest  in  the  complainant's 
contentions. 

The  investigation  of  the  oil  rates  in  this  territory  in  Midcontinent 
Oil  Bates^  supra^  was  the  culmination  of  many  complaints  that  had 
been  made  against  the  existing  rates  and  relation  of  rates  from  the 
midcontinent  field  to  various  markets.  In  instituting  the  investiga- 
tion other  cases  previously  considered  and  decided  were  reopened 
.  by  the  Commission  and  consolidated  with  it  in  order  that  a  compre- 
hensive review  upon  one  record  might  be  made  of  the  entire  rate 
situation.  The  rates  to  many  markets  besides  St  Louis  were  con- 
sidered  during  the  hearings  that  followed,  and  it  was  conceded  by 
practically  all.  the  parties  in  interest  that,  as  a  whole,  the  rates  on 
petroleum  oil  and  its  products  in  the  territory  in  question  were  not 
properly  adjusted  but  were  in  need  of  realignment.  An  exhaustive 
record  was  made,  practically  all  the  refiners  and  shippers  of  petro- 
leum and  its  products  being  represented  at  the  hearings.  The  read- 
justment subsequently  proposed  by  the  carriers  to  give  effect  to  the 
findings  announped  by  the  Commission  was  considered  in  a  conference 
between  the  earners,  the  shippers,  and  the  Commission,  and  was 
finally  permitted  by  the  Commission  to  go  into  effect  as  being  in  sub- 
stantial conformity  with  its  findings. 

Among  the  many  matters  considered  in  that  investigation  was  the 
contention  by  some  of  the  refiners  that  .the  17-cent  rate  then  in  effect 
to  St.  Louis  was  a  proper  rate,  and  the  allegation  by  other  refiners 
that  it  was  too  high  and  should  not  exceed  15  cents.  Both  these  con- 
*  tentions  are  before  us  again  upon  this  record.  To  a  considerable 
extent,  therefore,  this  case  is  but  a.  rehearing  of  contentions  urged 
upon  us  in  the  former  proceeding,  and  the  record  now  before  us 
largely  covers  ground  that  was  there  fully  examined.  Testimony 
was  offered  in  this  proceeding  to  show  that  the  17-cent  rate  formerly 
m  effect  to  St.  Louis  was  voluntarily  established;  that  the  volume  of 
the  traffic  had  materially  increased;  that  the  shippers  for  the  most 
part  furnished  the  cars  used  in  the  carriage  of  petroleum;  that  the 
mileage  allowance,  of  three- fourths  of  a  cent,  to  the  car  owner  is  sub- 
stantially less  than  the  cost  of  furnishing  the  car,  and  less  than  the 
expense  incurred  by  the  carriers  in  the  ownership,  maintenance,  and 
operation  of  their  own  cars;  that  the  carriers  do  not  furnish  load- 
ing or  unloading  facilities;  and  that  oil  is  a  low-grade  traffic  at- 
tended by  practically  no  risk  and  results  in  few  damage  claims,  and 
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that  it  loads  heavily.    These  matters  were  extensively  dealt  with  by 
testimony  in  the  previous  case  and  are  referred  to  in  the  report 

The  development  of  the  midcontinent  field  and  the  circumstances 
and  conditions  surrounding  the  carriage  of  petroleum  and  its  prod- 
ucts to  the  various  markets  in  the  territory  in  question  were  dis- 
cussed at  length  in  the  report  in  the  previous  case  and  need  not  be 
repeated  here.  It  there  appeared,  as  it  does  here,  that  more  oil 
is  shipped  to  and  through  St.  Louis  than  to  and  through  any  other 
gateway  in  that  territory.  It  also  appeared  that  the  average  dis- 
tance to  St.  Louis  from  all  the  producing  and  refining  points  in 
Kansas  and  Oklahoma  is  412  miles.  For  this  distance  the  rate  of 
20  cents,  approved  in  the  previous  case,  yields  ton-mile  earnings  of 
9.7  mills.  A  comparison  of  these  earnings  with  the  earnings  .under 
rates  to  other  markets  established  as  a  result  of  our  findings  in  that 
case  is  much  relied  upon  here  by  the  defendant  carriers  in  support 
of  the  reasonableness  of  the  present  St.  Louis  rate,  many  of  the 
rates  so  established  representing  reductions  from  rates  formerly  in 
effect.  The  distances  and  earnings  imder  these  rates  to  typical  points, 
taken  from  exhibits  offered  in  evidence  by  the  defendants,  are 
shown  upon  the  following  table : 

JUUei  in  cents  per  100  pounds;  distances  in  miles;  ion-mUe  earnings  in  miUs, 


Chicaco.ni 

I>«  MomM,  Iowa. . . . 

Pnbuqne,  Iowa 

GalesDiirs.ni 

HannibaL  Mo^ 

JoUat^m. 

KaDaasCit7,Mo 

LaChMn,  wis 

lineoiii.  Nebr 

mhraoKM,  Wis 

OmatukNebr 

PMrSraL 

QDliie7,n] 

BMlna,  Wis 

St.  Paol,  Minn 

flWt  UkB  aty,  Utah. 

Monz  City,  Iowa 

8BftBxflaia,IU 


OUahoma  group. 


Distanoa. 


704 
475 
668 
583 
426 
666 
251 
788 
438 
778 
449 


4«2 

m 

744 

i,a82 

M4 
S2i 

816 

in 


Rate. 


25 

22.5 

23.5 

22.5 

20 

25 

15 

81 

23 

80 

28 

22.5 

20 

80 

81 

00 

28 

88.5 

20 


Ton«mile 
earnings. 


Kansas  group. 


Distanoa. 


7.16 
8.47 
7.04 
8.44 
0.39 
7.50 
1L05 
7.61 

laso 

7.76 

10.25 

7.73 

8.66 

7.88 

8.33 

14.04 

10.29 

&fi0 

I2L65 

&80 


606 
870 
661 
425 
835 
666 
160 
681 
336 
666 
844 
407 
860 
654 
687 
1,100 


Bate. 


441 
106 
806 


607 


37.8 


9.20 


il4 


25 

20 

23.5 

22.5 

20 

25 

10 

30 

20 

80 

20 

22.5 

20 

80 

81 

00 

25 

22.5 

1&4 

85 


Ton-mtle 
earnings. 


8.25 

10.81 

8.38 

10.50 

11.94 

8.83 
13.88 

8.81 
U.90 

0.01 
11.63 

0.05 
ia84 

0.17 

0.73 
15.13 
11.80 

laoo 

18.50 
&68 


87.0 


10.81 


The  defendants  also  call  attention  to  the  rates  prescribed  by  the 
Commission  in  other  cases  on  petroleum  and  its  products  between 
points  in  the  same  general  territory.  A  rate  of  17  cents  for  279 
miles,  yielding  12.19  mills  per  ton-mile,  was  prescribed  in  Marshall 
OU  Co.  V.  C.  O.  >r.  R.  R.  Co.^  28  L  C.  C-,  707;  a  rate  of  28  cents  for 
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323  miles,  yielding  ton-mile  earnings  of  14.24  mills,  was  required  in 
MerchaaUs  Freight  BwreoM  v.  M.  P.  Ry.  Co.^  21  I.  C.  C,  573 ;  a  rate 
of  24.3  cents  for  493  miles,  yielding  9.86  mills  per  t<m-mile,  was 
fixed  by  the  Commission  in  National  Petroleum  As80.  v.  O.^  M.  dk  St. 
P.  Ry.  Co.y  14  I.  C.  C,  287 ;  and  a  rate  of  20.5  cents  for  292  miles, 
yielding  14.04  mills  per  ton-mile,  was  ordered  in  Mutual  OU  Co.  v. 
A.^  T.  dk  S.  F.  Ry.  Co.,  38  I.  C.  C,  591.  All  these  rates  represent 
reductions  from  the  rates  under  attack  in  those  cases.  In  National 
Refining  Co.  v.  M.  P.  Ry.  Co.,  24 1.  C.  C,  315,  a  rate  of  33.1  cents  for 
493  miles,  yielding  13.43  mills  per  ton-mile,  was  held  not  to  be  un- 
just or  unreasonable;  and  in  National  Petroleum  Asso.  v.  A.,  T.  dk 
S.  F.  Ry.  Co.,  imreported,  the  increased  rates  of  38  and  35  cents 
for  distances  of  654  and  827  miles,  respectively,  and  yielding  11.62 
and  8.46  mills  per  ton-mile,  were  held  to  have  been  justified. 

The  defendants  also  offered  in  evidence  exhibits  comparing  the 
average  ton-mile  earnings  and  average  car-mile  earnings  under  the 
rate  here  in  issue  with  the  earnings  under  rates  on  various  com- 
modities, other  than  petroleum  and  its  products,  moving  to  St.  Louis 
from  Coffeyville,  taken  as  a  representative  Kansas  point,  and  from 
Sand  Springs,  a  representative  Oklahoma  point.  But  in  the  ab- 
sence of  any  evidence  of  the  similarity  of  the  circumstances  and 
conditions  surrounding  the  other  traffic,  these  comparisons  are  not 
particularly  helpful. 

As  before  stated,  it  was  the  Commission's  purpose  in  instituting 
its  inquiry  in  Midcontinent  OU  Rates,  supra,  to  examine  the  whole 
adjustment  of  rates  on  this  traffic,  a  number  of  cases  already  decided 
being  reopened  in  order  that  there  might  be  entire  freedom  of  action 
upon  the  record  made.  With  respect  to  such  an  investigation  it  was 
there  said  (id.,  p.  113)  that — 

The  rates  to  particular  points  must  not  only  be  reasonable,  but  must  bear  a 
proper  relation  to  the  rates  to  other  points,  or  groups  of  points,  in  order  that 
the  structure  shaU  constitute  a  Just,  reasonable,  and  harmonious  whole. 

In  undertaking  to  realign  such  a  rate  structure  care  must  be  taken 
to  see  that  the  rates  prescribed  shall  be  relatively  reasonable;  and 
with  that  thought  in  mind  the  20-cent  rate  to  St.  Louis  was  prescribed 
with  some  relation  to  the  rates  fixed  to  the  other  consuming  markets, 
and  the  rates  to  these  other  destinations  were  fixed  with  some  relation 
to  the  rate  so  required  to  St.  Louis.  Nevertheless,  conflicting  views 
developed  during  this  hearing  as  to  whether  a  reduction  in  the  20- 
cent  rate  to  St.  Louis  would  necessarily  cause  a  reduction  in  the  rates 
to  other  markets  and  gateways.  Obviously  that  would  be  the  case. 
Many  important  points  in  the  state  of  Missouri  that  are  directly 
intermediate  to  St.  Louis  would  be  entitled  to  a  reducticm.    This 

would  be  true  also  as  to  points  in  the  territory  beycmd  to  whidi  the 
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rates  make  on  St  Louis.  There  are  a  number  of  points  also  that  are 
differentially  or  otherwise  related  to  St.  Louis  to  which  reductions 
would  follow  as  a  matter  of  course.  With  respect  to  the  rates  to 
sach  destinations,  the  complainant  asserts,  however,  that  ^^  the  Com- 
mission's duty  in  each  case  is  to  inquire  into  the  reasonableness 
and  justness  of  the  rate  under  immediate  consideration,"  and  ^^to 
consider  the  other  rates  only  with  a  view  of  determining  the  pos- 
sible effect  of  granting  the  relief  sought." 

In  connection  with  the  complainant's  contention  here  that  petro- 
leum is  a  low-grade  commodity,  it  should  be  stated  that  since  the 
date  of  our  report  in  Midcontinent  OU  Rates^  supra^  the  market  price 
both  of  crude  petroleum,  from  which  all  the  high-grade  oils  are  made, 
and  of  gasoline,  a  representative  product  of  petroleum,  have  increased 
over  100  per  cent.  Li  May,  1915,  crude  oil  was  selling  at  the  well 
for  40  cents  a  barrel,  while  in  May,  1916,  it  was  selling  at  $1.55  a 
barrel,  with  a  premium  of  60  cents  a  barrel  for  what  is  known  as 
"  Gushing  crude."  During  approximately  the  same  period  the  price 
of  gasoline  in  the  St.  Louis  wholesale  market  advanced  from  8.9 
cents  to  17.9  cents  a  gallon;  and  the  assistant  general  manager  of 
the  complainant  left  of  record  a  very  clear  inference  that  this  level 
of  prices  will  probably  continue,  a  fact  of  some  significance,  value 
always  being  an  element  of  importance  when  considering  a  rate. 
With  respect  to  the  point  reiterated  here  that  the  carriage ,  of 
petroleum  is  not  attended  by  risk,  it  will  suffice  to  refer  to  what  is 
said  in  a  report  announced  since  the  date  of  the  report  in  Midconti- 
nent Oil  RateSy  supra^  in  which  the  National  Petrolemn  Association, 
one  of  the  interveners  in  this  case,  was  the  complainant.  National 
Petroleum  Asao.  v.  A.,  T.  &  S.  F.  Ry.  Co.,  88  I.  C.  C,  65,  67,  68. 

In  support  of  their  allegation  that  the  present  20-cent  rate  to  St. 
Louis  is  unjust  and  unreasonable  the  complainant  introduced  nu- 
merous exhibits  comparing  the  earnings  under  that  rate  and  under 
the  former  rate  of  17  cents  with  the  average  earnings  of  the  defend- 
ants on  all  carload  freight  and  on  representative  commodities.  Much 
testimony  on  this  point  was  offered  in  the  previous  proceeding;  but 
in  the  figures  submitted,  as  there  stated  (id.,  p.  116),  no  considera- 
tion was  given  to  the  fact  that  there  is  always  a  return  empty  move- 
ment of  the  tank  cars.  In  the  exhibits  offered  in  this  case  the  return 
empty  movement  is  included  in  the  comparisons,  and  the  complain- 
ant still  insists  that  the  20-c6nt  rate  is  shown  to  be  too  high,  at  least  to 
the  extent  that  it  exceeds  the  former  rate  of  17  cents.  In  the  previous 
case  50,000  pounds  was  found  to  be  the  average  loading  of  oil,  but  the 
complainant  in  its  exhibits  here  uses  52,000  pounds  as  the  average 
loading.  Taking  6.6  pounds  per  gallon  as  the  weight  of  the  oil, 
50,000  pounds  as  a  fair  average  loading,  17.5  tons  as  the  average 
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weight  of  the  car,  and  412  miles  as  the  average  haul  from  the  mid- 
continent  field  to  St.  Louis,  the  revenue  per  gross  ton-mile  loaded 
and  empty  imder  the  present  20-cent  rate  is  0.405  cents,  while  under 
the  former  17-cent  rate  it  would  be  0.344  cents.  I^  the  1916  Western 
Rate  Advance  Case^  35 1.  C.  C,  497, 587,  the  average  revenue  per  ^oss 
ton-mile  loaded  and  empty  on  six  representative  western  lines,  includ- 
ing the  Santa  Fe,  the  Frisco,  and  the  Missouri,  Kansas  &  Texas,  lead- 
ing lines  in  the  midcontinent  oil  traffic,  was  found  to  be  0.377  cents 
on  all  carload  freight,  0.43  cents  on  grain,  0.336  cents  on  live  stock, 
0.38  cents  on  packing-house  products,  and  0.302  cents  on  bituminous 
coal.  The  general  figure  of  0.377  cents  on  all  traffic  was  obtained  by 
using  44.26  per  cent  as  the  average  ratio  of  empty  to  loaded  miles, 
which,  of  course,  was  increased  by  the  fact  that  the  average  ratio  in 
the  oil  traffic  was  probably  100  per  cent.  The  ratio  on  grain  was 
shown  at  27  per  cent,  on  live  stock  at  79  per  cent,  on  packing-house 
products  at  70  per  cent,  and  on  bituminous  coal  at  89  per  cent.  With 
respect  to  bituminous  coal  an  increase  of  rates  was  permitted  in  that 
case;  and  the  present  level  of  all  interstate  rates  on  live  stock  and 
packing-house  products  in  western  territory  is  the  subject  of  a  gen- 
eral investigation.  It  should  be  borne  in  mind  also  that  the  average 
earnings  upon  all  carload  freight  and  upon  the  representative  com- 
modities referred  to  include  earnings  under  state  rates  and  upon  divi- 
sions of  through  rates.  While  the  average  short-line  distance,  from 
the  midcontinent  field  to  St.  Louis,  is  considerably  greater  than  the 
average  haul  on  all  carload  freight  and  on  the  commodities  referred 
to,  the  former,  as  must  not  be  overlooked,  is  the  average  of  one,  two, 
and  three  line  hauls,  while  the  latter  is  the  average  of  single-line 
hauls. 

The  complainant  also  offered  in  evidence  comparisons  contrast- 
ing the  20-cent  petroleum  rate  to  St.  Louis  with  the  rates  to  St. 
Louis  on  lumber,  cement,  coal,  hay,  salt,  live  stock,  and  grain  from 
the  same  general  territory.  Some  of  these  comparisons  were  made 
in  the  previous  case,  and  with  respect  to  the  others  the  record  does 
not  show  that  the  circumstances  and  conditions  surrounding  their 
movement  are  similar  or  substantially  similar  to  the  conditions  sur- 
roimding  the  petroleum  traffic.  The  same  criticism  must  be  made  of 
the  exhibits  in  which  the  20-cent  rate  is  compared  with  rates  on 
petroleimi  from  other  fields  to  St.  Louis  and  other  markets. 

In  the  previous  proceeding  it  was  shown  that  the  Standard  Oil 
Company  has  a  refinery  at  Wood  River,  in  the  state  of  Illinois  near 
St.  Louis,  which  is  connected  with  the  midcontinent  field  by  a  pipe 
line  owned  and  operated  by  that  company.  The  pipe  line  carries  the 
crude  oil  from  the  midcontinent  field  to  Wood  River  at  a  published 
rate  of  34  cents  a  barrel,  or  approximately  10  cents  per  100  pounds, 
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and  the  refined  oil  is  shipped  to  St.  Louis  from  Wood  River  in  tank 
cars  under  a  2.6-cent  rate  per  100  pounds.  The  actual  cost  of  the 
•  pipe-line  movement  is  said  of  record  to  be  between  3  and  4  cents  per 
100  poimds.  The  tariffs  also  limit  the  34-cent  rate  to  a  minimum 
shipment  of  100,000  barrels,  a  requirement  which,  the  complainant 
states,  has  the  effect  of  preventing  independent  shippers  from  using 
the  pipe  line;  and  being  also  compelled  to  ship  their  refined  prod- 
ucts to  St  Louis  by  rail,  they  compete  in  that  market  at  a  great 
disadvantage.  This  situation  is  referred  to  in  our  report  in  the 
Midcontinent  Oil  Rates^  supra,  and  undoubtedly  has  some  bearing 
upon  the  competition  in  that  market  of  the  independent  interests 
wiUi  the  Standard  Oil  Company ;  but  if  the  railroads  do  not  feel  that 
they  can  undertake  in  their  rates  to  meet  these  conditions  the  Com- 
mission should  not  compel  them  to  do  so  by  forcing  upon  them  rates 
that  are  less  than  reasonable  for  the  service  they  perform.  It  may 
be  observed,  however,  that  the  record  before  us  indicates  that  the 
volume  of  the  shipments  from  the  independent  refineries  to  St.  Louis 
and  beyond  has  not  decreased  since  the  increased  rate  of  20  cents  went 
into  effect 

The  realignment  of  rates  on  this  traffic  from  the  midcontinent 
field  was  permitted  by  the  Commission  to  go  into  effect,  as  heretofore 
stated,  after  a  ocmference  between  the  rail  lines,  the  shippers,  and  the 
Conmussion  following  the  report  in  the  Midcontinent  OH  Rates, 
supra.  Experience  under  it  may  develop  defects  that  should  be  cor- 
rected. But  the  20-cent  rate  to  St.  Louis,  which  is  here  complained 
of,  has  not  been  shoWn  to  be  an  unreasonable  rate,  nor  could  it  be 
reduced  without  requiring  a  readjustment  of  rates  at  least  to  a  num- 
ber of  points  to  which  rates  have  been  fixed  in  the  previous  proceed- 
ing after  a  careful  study  of  the  whole  rate  situation. 

Upon  a  full  examination  of  all  the  facts  brought  to  our  attention 
upon  the  record  we  conclude  and  find  that  the  rate  of  20  cents  here 
under  attack  is  a  just  and  reasonable  rate.  The  complaint  must 
therefore  be  dismissed,  and  it  will  be  so  ordered. 
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Upon  complaint  that  the  carload  rates  and  minima  on  sash,  doors,  and  other 
millwork  from  Fort  Worth  and  Waco,  Tex.,  to  points  in  the  state  of  Okla- 
homa were  and  are  unreasonable  and  unduly  prejmdlcial;  Held,  That  the 
evidence  shows  the  rates  complained  of  were  and  are  unreasonable.  Rea- 
sonable maximum  rates  prescribed  for  the  future  and  reparation  awarded. 

H.  D.  DriscoU  and  O.  H.  Zimmerman  for  complainant. 

W.  V.  Hardie  for  Oklahoma  Traffic  Association  and  Curtis-Booth- 
Bentley  Company,  interveners. 

Thomas  Bond  and  Robert  N.  Nash  for  St.  Louis  &  San  Francisco 
Railway  Company  and  St.  Louis,  San  Francisco  &  Texas  Railway 
Company. 

Drew  Head  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company; 
Gulf,  Colorado  &  Santa  Fe  Railway  Company,  and  others. 

M.  J.  Dowlin  for  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany and  receiver. 

Report  of  the  Commission. 

Meyer,  Commissioner: 

Complainant  owns  and  operates  a  sash  and  door  factory  at  Waco, 
Tex.,  and  a  branch  factory  and  jobbing  house  at  Fort  Worth,  Tex. 
It  alleges  that  the  carload  rates  and  minima  on  sash,  doors,  and 
other  building  material,  listed  in  item  No.  1  of  Leland's  I.  C.  C.  No. 
1105  and  hereinafter  collectively  referred  to  as  millwork,  from  Waco 
and  Fort  Worth  to  points  in  Oklahoma  are  unjust  and  unreasonable 
and  unduly  prejudicial  as  compared  with  rates  in  the  reverse  direc- 
tion. Complainant  also  alleges  that  the  rates  from  Texas  to  Okla- 
homa points  violate  the  long-and-short-haul  clause  of  the  fourth 
section  of  the  act,  and  asks  reparation  on  past  shipments.    Portions 
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of  applications  for  relief  from  the  provisions  of  the  fourth  section 
were  set  down  for  hearing  with  this  case. 

To  many  points  in  Oklahoma  no  joint  through  rates  were  pub- 
lished from  Waco  and  Fort  Worth  at  the  time  this  complaint  was 
brought.  Joint  through  rates  have,  however,  subsequently  been 
established.    Bates  will  hereinafter  be  stated  in  cents  per  100  pounds. 

At  the  hearing  the  Oklahoma  TraflBc  Association  and  the  Curtis- 
Booth-Bentley  Company  intervened.  The  latter  owns  and  operates 
sash  and  door  factories  at  Oklahoma  City  and  Okmulgee,  Okla.  The 
interveners  were  among  the  complainants  in  Oklahoma  Traffic  Asso. 
V.  A,  <&  S,  Ry,  Co.^  36  I.  C.  C,  329,  in  which  case  we  prescribed 
maximum  rates  of  17.5  cents  on  millwork  in  carloads  from  Oklahoma 
City  and  Okmulgee  to  all  points  in  Dallas-Fort  Worth  territory,  as 
defined  for  like  traffic  from  Kansas  City  and  related  points;  21.5 
cents  from  Oklahoma  City  and  Okmulgee  to  Texas  common-point 
territory;  and  class  D  differentials  higher  to  Texas  differential  ter- 
ritory. Rates  to  conform  with  the  finding  and  order  in  that  case 
were  published  effective  January  31,  1916,  with  a  carload  minimum 
weight  of  26,000  pounds,  and  are  still  in  effect.  The  object  of  the 
present  complaint  is  to  secure  an  adjustment  of  northbound  rates 
which  will  be  in  harmony  with  the  southboimd  rates  made  effective 
in  compliance  wiih  the  report  above  referred  to. 

Complainant's  principal  competitors  are  the  interveners  above  re- 
ferred to  and  mill  working  plants  located  at  Wichita  Falls,  Tex.,  and 
Coffeyville  and  Wichita,  Kans. 

Fort  Worth  is  located  about  65  miles  from  the  Oklahoma  state 
line,  nearly  due  south  of  the  center  of  the  state,  and  is  reached  by 
five  railroads  which  lead  direct  to  points  of  destination  in  Oklahoma. 
Waco  is  87  miles  south  of  Fort  Worth  and  is  served  by  two  railroads 
which  lead  direct  to  points  in  Oklahoma.  Oklahoma  City  is  located 
128  miles  north  of  the  Texas  state  line  and  is  reached  by  four  rail- 
roads which  extend  direct  to  Texas.  Okmulgee  is  about  155  miles 
from  the  Texas  state  line  and  is  a  local  point  on  the  St  Louis  &  San 
Francisco.  The  average  distance  of  the  two  Oklahoma  cities  from 
the  Texas  state  line  is  141  miles  and  the  average  distance  of  the  two 
Texas  cities  from  the  Oklahoma  state  line  is  109  miles. 

The  present  carload  rate  on  millwork  from  Waco  and  Fort  Worth 
to  the  larger  part  of  Oklahoma  is  27  cents,  minimum  weight  30,000 
pounds.  Throughout  the  southwest  millwork  generally  is  charged 
rates  8  cents  higher  than  on  lumber  between  the  same  points.  The 
27-cent  rate  above  referred  to  is  in  conformity  with  this  practice. 
The  lumber  rate  from  the  southwestern  pine  blanket,  which  includes 
Waco  and  Fort  Worth,  to  Kansas  City  is  24  cents  and  is  carried  as  a 
maximnm  to  most  Oklahoma  points.    There  are  some  rates  higher 
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than  27  cents  from  Waco  and  Fort  Worth  to  Oklahoma  points  not 
intermediate  to  Kansas  City  and  to  certain  points  lower  rates  are  in 
effect.  The  Chicago,  Bock  Island  &  Pacific  maintains  a  rate  of  17.5 
cents  on  millwork  from  Fort  Worth  to  certain  Oklahoma  destina- 
tions on  its  line,  which  is  lower  than  the  general  adjustment.  The 
Wichita  Falls  &  Northwestern  maintains  a  rate  of  11.5  cents  from 
Wichita  Falls,  Tex.,  to  Trail,  Okla.,  a  distance  of  181  miles,  with 
higher  rates  for  greater  distances  up  to  18.5  cents  to  Forgan,  Okla., 
304  miles  from  Wichita  Falls. 

Sash  and  doors  and  other  articles  included  under  ^'  millwork  "  are 
rated  fifth  class  in  the  western  classification,  but  southwestern  lines^ 
exceptions  to  the  classification  rate  them  class  D.  There  is  no  terri- 
tory in  the  southwest  to  which  fifth-class  rates  are  applied  on  sa^ 
and  doors  in  carloads. 

Complainant  contends  that  a  reasonable  and  nondiscriminatory 
adjustment  from  Waco  and  Fort  Worth  will  be  reached  if  the  rates 
to  all  Oklahoma  points  included  within  the  territory  bounded  by 
the  heavy  line  on  the  map  shown  on  page  291  are  made  17.5  cents, 
carload  minimum  26,000  pounds,  and  21  cents  with  the  same  carload 
minimum  to  other  Oklahoma  points.  This  would  carry  the  17.5-cent 
rate  as  far  north  as  Westville,  Claremore,  Tulsa,  Pawnee,  Enid,  Clin- 
ton, and  Elk  City. 

The  following  table,  submitted  by  complainant,  gives  the  present 
and  proposed  rates  from  Waco  and  Fort  Worth  to  numerous  points 
in  Oklahoma,  the  average  distances,  and  the  averages  of  the  class  D 
rates  from  Waco  and  Fort  Worth  to  the  same  points;  the  yield  per 
ton-mile  under  present  rates  and  the  rates  proposed  by  complainant, 
and  the  yield  per  car-mile  at  the  prevailing  carload  minimum  of 
30,000  pounds  for  present  rates  and  a  carload  minimum  of  26,000 
pounds  for  proposed  rates: 


Mfles. 

Present 

Proposed. 

From  WfM»  and   Fort 
Worth  to  Oklihoau 
potati. 

Bate. 

Revenne 

Ptf 
tOD-mile. 

Revenue 

per 

oar-mile, 

30,000 

pounds. 

Class  D 
late. 

Rate. 

Revenue 

per 
tOD-mfle. 

Revenoe 

oar-mfle, 

26,000 

pounds. 

PolBti  to  wbioh  oooi- 
pkdnaitt    proposes    a 
nte  of  17^  cents: 
Altos 

235 
294 
300 
31« 
327 
349 
341 
369 
306 
334 
193 

m 
m 

Omu. 
28 
28 
28 
27 
27 
27 
26 
23.5 
26 
26 
25 
36 
96 

OnUa. 
2.38 
1.90 
1.81 
1.70 
1.65 
1.54 
1.52 
1.27 
1.69 
2.22 
2.69 
8.27 

a.  61 

Omit. 
35.74 
28.57 
27.18 
26.63 
24.77 
23.20 
22.87 
19.10 
26.49 
88.83 
40.41 
46.54 
40.41 

Omit. 
26.5 
29.5 
29 
29 
29.5 
30 
31.5 
81.5 
30 
24.5 
22.5 
20.5 
23.5 

Omu. 
17.5 
17.5 
17.5 
17.5 
17.5 
17.5 
17.6 
17.5 
17.5 
17.5 
17.5 
17.5 
17.5 

Cent*. 
1.48 
1.19 
1.13 
1.10 
1.07 
1 

1.09 
.94 
1.14 
1.49 
1.81 
SL20 
1.81 

Omtt. 
10.30 
15.47 
14.72 
14.39 
18.91 
13.08 
13.84 
12.33 
14.86 
10  44 

Elk  City 

dtPton 

BnM 

Pftimee 

rph^ 

CTtarsmort           .. .. 

Westville 

Bokoshe 

MoAlester. 

Atoka 

23.  &7 

1>anDt.c.  X  a . . .  X . . .  ^ .  X 

28.61 

floio 

S.67 
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NCiles. 

Present. 

Proposed 

• 

WtoBk   Wmo  and  Fort 
Worth  to  Oklahoma 
point!. 

Rate. 

Revenue 

per 
ton-mile. 

Revenue 

per 

car-mile, 

30,000 

pounds. 

aassD 
rate. 

Rate. 

Revenue 

per 
ton-mile. 

Revenue 

car-mile, 

36,000 

pounds. 

Points  to  which  com- 
plainant   prcKKMCs    a 
rate  of  17.5  centa— Con. 
Ada. 

228 
256 
306 
295 
247 
193 
149 
158 
198 
221 
.  260 
271 
208 
294 
174 
280 

CefOt. 
27 
27 
27 
27 
27 
27 
26 
21.5 
24.76 
23.5 
27 
28 
26 
27 
36 
27 

Genu. 
2.36 
2.10 
1.75 
1.83 
2.18 
2.79 
3.49 
2.72 
3.60 
3.12 
3.16 
3.06 
1.74 
1.83 
3.98 
1.92 

Cenu. 
35.52 
31.64 

.26.29 
27.45 
32.79 
41.96 
62.34 
40.82 
87.50 
31.90 
32.40 
30.99 
26.17 
27.55 
44.82 
28.92 

CenU. 
25 
26 
29 
28 
36 
23.5 
20 
21.5 
24 
24.5 
36 
27.5 
27.6 
38.5 
25.5 
25 

Cent*. 
17.6 
17.5 
17.5 
17.5 
17.5 
17.5 
17.5 
17.5 
17.5 
17.5 
17.5 
17.5 
17.5 
17.5 
17.5 
17.5 

Ctnta, 
1.53 
1.36 
1.13 
1.18 
1.41 
1.81 
2.34 
2.21 
1.76 
1.58 
1.40 
1.29 
1.17 
1.19 
2 
1.25 

Ctnu. 
19.96 

Holdenvllle 

17.77 

OVrniiliTM..  r .      , 

14.77 

Coshioff. 

15.42 

Shawnee 

18.42 

Pauls  Valley 

23.57 

Ardmore 

30.53 

Waurika 

28.79 

lAWtOQ 

22.97 

ChJckasha 

20.58 

Oklahoma  City 

Bridgeport 

18 
16.78 

If nvlroem .........  . . 

15.26 

Henryettftx  .....  . . 

15.47 

MadUl 

26.14 

Oothrie 

16.25 

TiTtalf   .. 

7,445 
267 

763.25 
26.3 

765 
26.3 

507.5 
17.5 

Arwags 

2.08 

80.70 

1.36 

17.70 

Pointa  to  which  com- 

iataof21oent8:> 
HoUis 

260 
362 
401 
464 
375 
346 
868 
382 
387 
378 
380 
324 
358 
362 

30 
38 
32 
35 
30 
29 
28 
27 
26 
32 
28 
27 
27 
26 

2.15 
1.59 
1.59 
1.50 
1.60 
1.67 
1.56 
1.41 
1.84 
1.69 
1.47 
1.65 
1.50 
1.43 

82.84 

23.86 

23.94 

22.62 

24 

25.14 

23.46 

21.20 

20.15 

26.39 

22.10 

26 

22.62 

21.64 

28.6 

31 

33 

37.5 

33 

31 

30.5 

32.5 

32 

33 

80.5 

81 

82.5 

80.5 

21.6 
21.5 
21.5 
21.6 
21.6 
21.5 
21.5 
21.5 
21.5 
21.5 
21.5 
21.5 
21.6 
21.6 

1.59 
1.22 
1.07 
.94 
1.14 
1.24 
1.20 
1.12 
1.11 
1.13 
1.13 
1.32 
1.20 
1.18 

20.78 

Bayra 

16.88 

Otge 

13.94 

Fovan. . 

13.04 

Byron. 

18.30 

liidford. 

16.15 

Newkiik 

16.61 

Dtway 

14.63 

Ifinilll 

14.44 

Woodward. 

14.78 

Cherokee    , 

14.71 

Breokenridsa 

17.25 

Nelagonyrr. 

15.67 

Vinita 

15.44 

Totals 

5,136 
367 

404 
28.8 

446.6 
31.8 

301 
21.5 

AyerBfo 

i.M* 

23.54 

1.17 

15.33 

12,581 
292 

1,167.25 
27.1 

1,211.5 
28.1 

808.5 
18.8 

Ormd  average 

1.85 

27.84 

1.28 

16.67 

>  Bxhibits  show  a  proposed  rate  of  21.5  cents,  but  31  cents  was  requested  upon  the  hearing  and  in  brleb. 

It  will  be  observed  that  the  average  of  the  present  rates  is  exactly 
the  same  as  the  average  of  class  D  rates  from  Waco  and  Fort  Worth 
to  destinations  in  the  first  group,  and  somewhat  lower  than  the 
average  of  class  D  rates  to  destinations  in  the  second  group.  The 
average  of  the  rates  proposed  by  complainant  is  of  course  consider- 
ably lower  to  each  group.  The  average  car-mile  earnings  under  the 
present  rates  and  under  the  rates  proposed  by  complainant  are  30.7 
cents  and  17.7  cents,  respectively,  for  the  first  group  and  23.54  cents 
and  15.23  cents,  respectively,  for  the  second  group.  The  average 
car-mile  earnings  for  all  the  points  shown  are  27.84  cents  imder  pres- 
ent rates  and  16.67  cents  imder  proposed  rates. 

With  the  car-mile  earnings  referred  to  above  complainant  com- 
jmreB  average  eamings  of  16.38  cents  per  car-mile  received  on  all 
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traffic,  for  the  year  ended  June  30,  1915,  by  15  carriers  in  south- 
western territory,  including  those  that  serve  Fort  Worth,  Waco,  and 
the  Oklahoma  cities.  The  average  loading  of  cars  shipped  by  com- 
plainant to  Oklahoma  points,  on  which  reparation  is  asked,  was 
32,000  pounds.  The  average  car  loading  of  complainant's  shipments 
during  the  last  six  months  of  1915  was  28,000  pounds.  Had  either 
of  these  averages  been  used  instead  of  the  carload  minima  of  30,000 
and  26,000  pounds,  respectively,  for  the  present  rates  and  the  rates 
proposed  by  complainant,  the  car-mile  earnings  shown  in  the  above 
table  would  have  been  somewhat  different.  Average  car-mile  earn- 
ings under  present  and  proposed  rates  for  all  the  points  shown  in 
the  table  would  have  been  29.7  and  20.6  cents,  respectively,  computed 
on  the  basis  of  an  average  car  loading  of  32,000  pounds,  instead  of 
27.84  and  16.67  cents  as  shown  above,  and  25.99  and  18.03  cents,  re- 
spectively, when  computed  on  the  basis  of  an  average  car  loading  of 
28,000  pounds. 

Complainant  also  offered  for  comparative  purposes  the  following 
exhibit  showing  the  present  carload  rates  and  minima  and*  distances 
to  Oklahoma  City  from  Wichita  and  Coffeyville,  Eans.,  Lake  Charles, 
La.,  and  Fort  Worth  and  Waco,  Tex.,  and  the  revenue  yielded  per 
ton-mile  and  per  car-mile,  based  on  the  carload  minima  shown : 


To  Oklahoma  City  £rom— 


Widiito.Kaii8.. 
CofltoTVUlo.  Eans 
Lake  Charles,  La 
Fort  Worth,  Tex 
Waoo,  Tex 


Distance. 


mies. 
172 
175 
680 
205 
293 


Rate. 


Centa. 
14 
14 
27 
27 
27 


liinimam 
weight 


Poundt. 
24,000 
24,000 
30,000 
30,000 
30,000 


Revenoe 

per  ton- 

mUe. 


Ontti. 
1.62 
1.60 
.98 
2.68 
L84 


ReTenne 

per  car- 

mOe. 


Crate. 

io.n 

19.20 
13.96 
89.51 
27.64 


While  defendants  contend  that  the  rates  in  effect  from  Fort  Worth 
and  Waco  are  reasonable,  they  admit  that  because  of  the  rates  now 
published  from  Oklahoma  points  to  Texas  points,  a  readjustment 
from  Fort  Worth  and  Waco  is  proper.  The  interveners  also  admit 
that  the  present  rates  from  Waco  and  Fort  Worth  are  not  relatively 
reasonable  and  state  that  the  only  purpose  of  their  intervention 
is  to  oppose  the  complainant's  *request  for  the  same  rates  northbound 
as  prevail  southbound.  The  interveners  propose  that  in  construct- 
ing rates  from  Waco  and  Fort  Worth  the  state  of  Oklahoma  be 
divided  into  three  groups  with  rates  of  21,  22,  and  25  cents,  respec- 
tively. 

Soon  after  the  issuance  of  the  report  in  Oklahoma  Traific  Asso.  v. 
A.  <&  S.  By.  Co.^  supraj  defendants  proposed,  with  certain  excep- 
tions not  necessary  to  state  here,  a  17.5-cent  rate,  carload  minimum 

26,000  pounds,  from  Waco  and  Fort  Worth  to  Oklahoma  destina- 
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tions  within  the  territory  bounded  by  the  dotted  line  shown  on  the 
accompanying  map,  and  a  21.5-cent  rate  to  points  in  Oklahoma  out- 
side of  the  described  territory.  This  proposal  carried  the  17.5-cent 
rate  as  far  north  as  Muskogee,  Okmulgee,  Holdenville,  and  El  Reno. 
This  proposed  adjustment  was  not  satisfactory  to  the  complainant  or 
to  the  Oklahoma  interests,  and  on  that  account  was  not  made  effec- 


T^xa^  Common  Point  Territory      / 


.y 


' K 


tive  by  defendants.  Complainant  regarded  it  as  unjustly  discrimi- 
natory against  Texas  because  it  did  not  contemplate  embracing  as 
large  a  territory  at  17.5  cents  from  Waco  and  Fort  Worth  as  the 
Texas  territory  accorded  that  rate  southbound  from  Oklahoma  points. 
Oklahoma  interests,  on  the  other  hand,  regarded  the  proposal  as 
unjustly  discriminating  against  them. 
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Upon  the  hearing  a  readjustment  of  rates  and  groupings  on  mill- 
work  from  Waco  and  Fort  Worth  to  Oklahoma  destinations,  dif- 
ferent from  that  indicated  above,  was  suggested  by  defendants, 
whereby  it  is  proposed  to  divide  the  state  of  Oklahoma  into  five 
groups,  taking  rates  of  17.5, 18.5,  21.5,  23.5,  and  25  cents  as  indicated 
by  the  shaded  territories  shown  upon  the  accompanying  map. 

Defendants  state  that  if  the  question  presented  were  merely  one 
of  establishing  reasonable  rates  from  Waco  and  Fort  Worth  to 
Oklahoma  destinations,  they  would  press  their  contention  that  the 
present  rates  are  reasonable.  This  contention  is  based  upon  the  fact, 
already  stated,  that  the  present  rates  on  millwork  are  the  usual  dif- 
ferential above  the  rates  on  lumber  for  the  same  movement.  De- 
fendants show  that  the  average  value  per  car  of  millwork  is  more 
than  double  that  of  a  carload  of  yellow-pine  lumber,  while  the 
average  loading  is  only  28,000  pounds,  as  compared  with  50,000 
pounds  on  lumber.  Defendants'  willingness  to  revise  the  northbound 
rates  is  based  upon  their  belief  that  commercial  conditions  require  a 
revision  to  the  extent  suggested  by  them,  in  view  of  the  rates  made 
effective  southbound  in  compliance  with  our  order  in  Oklahoma 
Traffic  A%%o.  v.  A.  cfe  S.  Ry.  Co.^  supra. 

Defendants  offered  numerous  rate  comparisons  in  support  of  the 
rates  proposed  by  them.  The  table  given  below  is  based  largely  upon 
defendants'  exhibits  and  shows  the  distances  from  Waco  and  the 
average  distances  from  Waco  and  Fort  Worth  to  Oklahoma  des- 
tinations, the  present  rates  to  those  destinations,  the  rates  proposed 
by  defendants,  and  the  earnings  per  car  and  per  car-mile  which  de- 
fendants would  derive  under  the  rates  which  they  propose.  The 
earnings  per  car  and  per  car-mile  are  shown  first  on  tiie  basis  of  Waco 
distances  and  a  loading  of  32,000  pounds  per  car  and  second  on  the 
basis  of  average  distances  from  Waco  and  Fort  Worth  to  Oklahoma 
destinations  and  a  per  car  loading  of  28,000  pounds.  Defendants 
used  the  first  basis  in  their  exhibits  and  later  pointed  out  that  had 
they  used  a  weight  of  28,000  pounds  per  car,  the  average  loading  of 
complainant's  shipments  during  the  last  six  months  of  1915,  the  car- 
mile  earnings  derived  under  the  rates  proposed  by  them  would  be 
less  than  indicated  in  their  exhibits.  They  concede,  however,  that 
since  it  is  proper  to  group  Waco  and  Fort  Worth  some  allowance 
should  be  made  for  the  fact  that  the  car-mile  earnings  which  they 
show  are  not  based  on  the  average  distance  from  those  points  to 
Oklahoma  destinations  but  upon  the  distances  from  Waco,  the  more 
distant  point. 
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Distance. 

Preiient 
rates. 

• 

DefBDd- 
ants' 

proposed 
rates. 

Revenue  yield  of  rates  defendants 
propose. 

From  WMoto— 

Prom 
Wmo. 

Average 

from 
Waooand 
►    Fort 

Worth. 

Based   on   Waco 
distances  and  a 
loading  of  32/)00 
pounds  per  car. 

Based   on   average 
of  Waco  and  Fort 
Worth   distances 
and    loading    of 
28,000  pounds  per 
car. 

Per  car. 

Per  oar- 
mile. 

Per  car. 

Percar^ 
mile. 

Hufo 

Milts. 
225 
191 
331 
284 
274 
297 
242 
263 
301 
293 
:t32 
321 
340 
340 
351 
392 
857 
385 
410 
406 

ATda. 
181.5 
147.5 
287.5 
240.5 
230.5 
253.5 
198. 5 
219.5 
257.5 
25a5 
2KK.5 
277.5 
296.5 
296.5 
307.6 
348.5 
313.5 
341.6 
366.5 
361.6 

emit. 
26 
26 
26 
27 
28 
28 
27 
27 
27 
27 
28 
27 
27 
27 
28 
27 
27 
27 
27 
27 

Cenu. 
17.5 
17.5 
18.5 
18.5 
23.5 
23.5 
21.5 
18.5 
18.5 
18.5 
23.5 
18.5 
21.5 
21.5 
25 
21.5 
21.5 
21.5 
21.5 
25 

156.00 
56.00 
50.20 
50.20 
75.20 
75.20 
68.80 
50.20 
50.20 
50.20 
75.20 
50.20 
66.80 
68.80 
80.00 
68.80 
68.80 
68.80 
68.80 
fi0.00 

CenU. 
24.8 
29.3 
17.9 
20.8 
27.4 
25.3 
28.4 
22.5 
19.6 
20.2 
22.6 
18.4 
20.2 
20.2 
22.8 
17.5 
19 

17.9 
16.8 
19.7 

149  00 
49.00 
51.80 
51.80 
65.80 
65.80 
60.20 
51.80 
51.80 
51.80 
65.80 
51.80 
60.20 
60.20 
70.00 
60.20 
60.20 
60.20 
60.20 
70.00 

Cenu. 
27.00 

33.22 

Wbtar 

18.02 

A<to 

21.54 

Fredarick 

28.55 

AUos 

25.96 

I/Awton 

30.33 

'1i%irMhft. . 

23.60 

Holdcnvflle 

20.12 

^ktabommrity..  .. 

X.68 

Hobait '. 

22.81 

WfMwtin 

18.67 

20.30 

llaskogm 

20.30 

f  Linton. 

22.76 

Tv»tt 

17.27 

RnM 

dgnmoTd 

19.x 
17.68 

Vinlta. 

16. 4S 

BlMlrv«n. 

19.86 

Neither  defendants  nor  interveners  claim  that  transportation  condi- 
tions on  southbound  traffic  are  different  from  those  on  northbound 
traffic.  Their  contention  is  that  commercial  conditions  are  different. 
That  is  to  say,  that  rates  from  competitive  points  such  as  St.  Louis, 
Chicago,  Kansas  City,  Wichita,  and  Memphis  affect  the  Oklahoma 
points  differently  from  the  manner  in  which  they  affect  Fort  Worth 
and  Waco.  In  support  of  this  contention  the  interveners  filed  exhibits 
showing  that  the  rates  on  millwork  from  the  competitive  points  named 
aboTe  yield  an  average  of  11.7  mills  per  ton-mile  for  an  average  dis- 
tance of  516.8  miles  to  southern  Oklahoma  points  as  against  an  aver- 
age yield  of  9.2  mills  for  an  average  distance  of  660  miles  to  the 
Dallas-Fort  Worth  group.  The  interveners  also  show  that  the  rates 
on  millwork  from  competitive  points  are  a  higher  percentage  of  class 
D  rates  to  southern  Oklahoma  than  to  Texas  destinations  and  from 
those  comparisons  they  conclude  that  the  rates  northbound  from 
Waco  and  Fort  Worth  should  be  on  a  higher  basis  than  the  rates  in 
the  opposite  direction. 

It  is  also  contended  by  the  interveners  that  the  Oklahoma  state 
rates  are  on  a  higher  basis  than  the  Texas  state  rates  and  that  this  is  a 
sitQation  that  should  properly  be  taken  into  account  in  determining 
rates  to  be  established  from  the  Texas  points. 

Comparisons  of  rates  to  points  in  Oklahoma  from  the  yellow-pine 
blanket  as  a  whole  are  not  persuasive  as  to  the  reasonableness  of  rates 
to  the  same  destinations  from  Fort  Worth  and  Waco.    These  points 
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are  near  the  northern  boundary  of  the  yellow-pine  blanket  and  no 
lumber  originates  at  either  of  them.  It  does  not  follow  that  because 
a  rate  of  27  cents  on  millwork  might  be  reasonable  from  the  entire 
yellow-pine  blanket,  the  same  rate  is  reasonable  from  Waco  and 
Fort  Worth.  Moreover,  the  fact  that  the  present  rates  to  Oklahoma 
destinations  are  made  the  usual  differential  over  lumber  rates  for  the 
same  movement  is  not  conclusive,  of  their  reasonableness,  since  the 
lumber  rates  with  which  they  are  compared  are  merely  paper  rates. 
With  regard  to  this  the  following  was  said  in  OTdahoma  Traffic 
A880.  y.  A.C&  S.  Ry.  Co.^  supra,  at  page  342: 

We  have  held  in  a  number  of  cases  that  manufactured  products  of  lumber 
should  take  higher  rates  than  lumber  from  and  to  the  same  points,  and  for 
the  identical  reasons  now  advanced  by  respondents,  YeUoto  Pine  Sash,  Door  Si 
Blind  Mfra.  Aaao.  v.  8.  By.  Co,,  85  I.  O.  O.,  150,  and  case  cited  therein ;  also 
that  the  rates  on  the  manufactured  products  should  l>e  related  uniformly  to 
the  corresponding  rates  on  lumber.  These  principles  are  applicable,  however, 
only  where  there  is  an  actual  lumber  movement  between  the  points  in  issue. 
Rates  •n  manufactured  products  of  lumber  obviously  can  not  be  based  on  a 
differential  over  paper  rates  on  lumber  between  the  same  points.  There  is 
practicaUy  no  movement  of  lumber  from  Oklahonm  to  Texas.  •  •  *  The 
level  of  rates  on  lumber  may  be  immaterial  where  the  issue  presented  is  merely 
one  of  discrimination  between  shippers  of  lumber  and  shippers  of  manufactured 
products  of  lumb^  between  particular  points,  but  not  where  only  the  reason- 
ableness of  one  set  of  rates  is  in  issue. 

In  Oklahoma  Traffic  Asso,  v.  A.  <&  S.  Ry.  Co.y  supra^  we  found  that 
the  relationship  then  existing  between  the  intrastate  carload  rates 
on  sash,  doors,  and  blinds  and  other  wooden  building  materials  in 
Texas  and  the  rates  then  in  effect  on  like  traffic  from  Oklahoma 
City  and  Okmulgee  to  Texas  was  unduly  prejudicial  to  the  Okla- 
homa points  involved  and  also  that  the  rates  therein  found  reason- 
able as  maxima  from  Oklahoma  City  and  Okmulgee  would  not  re- 
move the  discrimination  in  case  the  distance  scale  rates  at  that  time 
in  effect  from  Waco  were  continued.  At  that  time  rates  on  sash 
and  doors  from  Waco  to  Texas  points  were  class  D  with  a  maxi- 
mum of  10  cents  per  100  pounds  throughout  Texas  common- 
point  territory.  In  compliance  with  our  order  the  Texas  rates  have 
been  revised  so  that  they  are  now  on  the  class  D  basis  with  a  maxi- 
mum of  14.6  cents,  minimum  weight  30,000  pounds.  There  is  no 
showing  in  the  instant  case  that  the  existing  Texas  rates  from  Fort 
Worth  and  Waco  imduly  discriminate  against  interstate  traffic  from 
Oklahoma  points.  A  comparison  of  Oklahoma  and  Texas  intra- 
state rates  can  not  be  regarded  as  conclusive  of  the  issues  in  this 
case.  Such  a  comparison  is  difficult. to  make,  since  the  Oklahoma 
state  rates  are  on  a  distance  scale  basis  and  the  Texas  rates  are  on 
what  might  properly  be  termed  a  blanket  adjustment.  Moreover,  the 
minimum  weight  on  straight  carloads  of  any  of  the  articles  included 
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in  the  millwork  list  is  24,000  pounds  in  Oklahoma  and  30,000  pounds 
in  Texas,  in  straight  or  mixed  carloads. 

The  argument  that  rates  southbound  from  Oklahoma  to  Texas 
which  were  prescribed  by  us  are  not  a  fair  measure  of  the  reason- 
ableness of  rates  in  the  opposite  direction  presupposes  that  we  con- 
sidered commercial  conditions  in  determining  the  reasonableness 
of  the  southbound  rates.  While  it  is  true  that  rates  from  com- 
petitive points  were  considered  and  discussed  in  Oklahoma  Traific 
As80.  V.  A.  (&  S.  Ry.  Co.^  supra^  the  conclusion  that  the  prevailing 
rates  from  Oklahoma  City  and  Okmulgee  were  unreasonable  in  so 
far  as  they  exceeded  the  rates  which  were  prescribed  was  not  based 
upon  a  consideration  of  commercial  conditions. 

Higher  rates  in  one  direction  than  in  the  opposite  direction  over 
the  same  line  of  railroad  require  satisfactory  explanation.  In  Cor- 
poration Comirmsion  of  Oklahoma  v.  A.  &  S.  Ry.  Co.^  23  I.  C.  C, 
688,  we  prescribed  a  scale  of  class  rates  between  Oklahoma  and  Texas 
points,  the  same  rates  to  apply  northbound  and  southbound.  The 
class  rates  between  Oklahoma  and  Texas  points  are  maintained  on 
that  basis  at  the  present  time.  We  see  no  reason  why  the  rates  on 
millwork  should  not  be  similarly  adjusted. 

From  a  consideration  of  all  the  facts  and  circumstances  appearing 
of  record  we  are  of  the  opinion  that  the  present  rates  from  Waco 
and  Fort  Worth  to  points  in  Oklahoma  within  the  territory  boimded 
by  the  heavy  line  shown  on  the  accompanying  map  were  and  are 
unjust  and  unreasonable  to  the  extent  that  they  exceeded  and  exceed 
17.5  cents,  at  a  carload  minimum  weight  of  26,000  pounds,  and  to 
all  other  Oklahoma  points  on  the  line  of  defendants  to  the  extent 
that  they  exceeded  and  exceed  21.5  cents,  at  a  carload  TniniTniiTn 
weight  of  26,000  pounds,  which  rates  and  carload  minima  should  be 
maintained  by  defendants  as  maxima  for  the  future.  This  is  in  ac- 
cordance with  complainant's  request,  except  that  the  rate  last  quoted 
is  21.5  cents  instead  of  21  cents.  The  descriptions  of  articles  included 
in  the  list  with  sash  and  doors  and  the  provisions  for  carload  mix- 
tures should  be  the  same  for  the  rates  prescribed  from  Waco  and 
Fort  Worth  to  Oklahoma  points  as  are  now  published  in  connection 
with  rates  from  Oklahoma  points  to  Texas. 

Under  this  finding  the  17.5-cent  rate  will  apply  to  all  Oklahoma 
points  embraced  within  the  territory  bounded  on  the  west  and 
north  by  the  lines  of  the  St.  Louis  &  San  Francisco,  Eldo- 
rado to  Altus,  inclusive ;  of  the  Wichita  Falls  &  Northwestern,  Altus 
to  and  including  Elk  City;  of  the  Chicago,  Rock  Island  &  Pacific, 
Elk  City  to  and  including  Clinton;  of  the  Kansas  City,  Mexico  & 
Orient,  Clinton  to  and  including  Thomas;  of  the  St.  Ix)uis  &  San 
Francisco,  Thomas  to  and  including  Okeene;  of  the  Chicago,  Rock 
Island  &  Pacific,  Okeene  to  and  including  Enid;  of  the  St.  Louis 
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&  San  Francisco,  Enid  to  and  including  Claremore ;  of  the  St.  Louis, 
Iron  Mountain  &  Southern,  Claremore  to  and  including  Fort  Gibson ; 
of  the  St.  Louis  &  San  Francisco,  Fort  Gibson  to  and  including  West- 
ville;  on  the  east  by  the  Oklahoma- Arkansas  boundary  from  West- 
ville  to  the  Red  River ;  and  on  the  south  by  the  Red  River ;  and  in- 
cluding points  located  on  the  lines  of  railroad  designated  above. 

It  will  be  observed  that  the  above-described  territory,  to  which 
the  17.5-cent  rate  is  prescribed  from  Waco  and  Fort  Worth,  is  a 
little  smaller  than  the  Dallas-Fort  Worth  group  to  which  a  like  rate 
is  applied  from  Oklahoma  points  of  origin.  Similarly  the  prescribed 
21.5-cent  group  is  much  less  extensive  than  Texas  common-point  ter- 
ritory which  takes  that  rate  from  Oklahoma  points.  The  most  dis- 
tant Oklahoma  point  is  420  miles  from  Fort  Worth,  while  the  most 
distant  point  in  Texas  common-point  territory  is  610  miles  from 
Oklahoma  City.  Waco  and  Fort  Worth  are  from  41  to  90  miles 
closer  to  the  Oklahoma  territory  to  which  a  rate  of  17.5  cents  is  pre- 
scribed than  are  Oklahoma  City  and  Okmulgee  to  the  Dallas-Fort 
Worth  group. 

When  the  rates  herein  prescribed  are  established  there  will  be  no 
departure  from  the  long-and-short-haul  rule  of  the  fourth  section 
on  this  traffic  from  Fort  Worth  and  Waco  to  Oklahoma  points  or  to 
points  beyond  involved  in  the  portions  of  applications  set  for  hear- 
ing in  connection  with  this  proceeding.  Those  portions  of  applica- 
tions for  relief  will  have  no  office  to  perform  when  the  rates  herein 
found  reasonable  become  effective,  and  are  denied. 

Considerable  evidence  was  introduced  by  complainant  to  show  dam- 
age resulting  from  charges  paid  on  shipments  from  Oklahoma  points 
to  Waco.  In  Oklahoma  Traffic  Asso.  y.  A.  <&  S.  Ry.  Co.^  supra,  no 
reparation  was  awarded.  That  case  was  decided  November  3,  1915. 
Defendants  admit  that  from  January  31,  1916,  the  effective  date  of 
the  order  in  that  case,  the  rates  on  sash  and  doors  from  Fort  Worth 
and  Waco  to  Oklahoma  points  have  not  been  just  to  complainant. 
We  are  of  opinion  and  find,  that  with  respect  to  shipments  of  mill- 
work  in  carloads  made  by  complainant  from  Fort  Worth  and 
Waco  to  points  in  Oklahoma  since  January  31,  1916,  the  complain- 
ant has  shown  that  it  was  damaged  and  is  entitled  to  reparation; 
and  that  the  amount  of  the  damage  is  represented  by  the  difference 
between  the  amount  complainant  paid  and  bore  and  the  amount  it 
would  have  paid  had  the  rates  herein  prescribed  been  in  effect.  Com- 
plainant should  prepare  a  statement  showing  the  details  of  the  ship- 
ments in  accordance  with  rule  V  of  the  Rules  of  Practice,  which 
statement  should  be  submitted  to  defendants  for  verification.  Upon 
receipt  of  a  statement  so  prepared  and  verified,  we  shall  consider 
the  entry  of  an  order  awarding  reparation. 

Orders  will  issue  in  accordance  with  the  above  findings. 
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No.  8^07. 
SOUTH  MISSISSIPPI  DAIRYMEN'S  ASSOCIATION 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY. 


Suhmitted  August  11,  1916.    Decided  April  12,  1917. 


Rates  on  milk  from  certain  points  on  the  IHinois  Central  Railroad  in  Missis- 
sippi to  New  Orleans,  La.,  found  to  be  unreasonable.  Reasonable  rates 
prescribed  for  the  future  and  reparation  awarded. 

George  Butler  and  G.  G.  Lyell  for  complainant. 

Frank  W.  Owath/mey  and  R.  'Walton  Moore  for  defendant. 

Report  of  the  Commission. 

MgChord,  Conmuaaioner: 

The  complaint  in  this  case,  filed  by  a  voluntary  association  of 
dairymen  on  behalf  of  38  members  named  in  the  petition,  alleges 
that  the  rates  charged  for  the  transportation  of  milk  on  passenger 
trains  from  Brookhaven,  Wesson,  Beauregard,  Hazlehurst,  and 
Crystal  Springs,  Miss.,  points  on  the  line  of  defendant  Illinois  Cen- 
tral Railroad  Company,  to  New  Orleans,  La.,  are  imjust  and  un- 
reasonable, and  also  unjustly  discriminatory  as  compared  with  rates 
from  equidistant  points  on  the  line  of  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  to  the  same  destination.  Reparation  on  ship- 
ments made  within  the  statutory  period,  and  just  and  reasonable 
rates  for  the  future  are  asked. 

The  points  in  question  are  all  located  in  that  section  of  Mississippi 
which  was  formerly  devoted  almost  exclusively  to  cotton  growing. 
About  the  year  1910  the  production  of  cotton  began  to  decrease  on 
account  of  the  ravages  of  the  boll  weevil,  and  dairying  and  various 
other  pursuits  were  introduced.  From  a  small  beginning  the  dairy 
industry  had  gradually  developed  until  at  the  time  the  complaint 
herein  was  filed  the  shippers  of  Wesson  alone  were  shipping  500 
gallons  of  milk  per  day.  During  the  year  ended  April  80,  1916, 
218,000  gallons  were  shipped  from  the  complaining  points.  New 
Orleans  seems  to  be  the  principal  market  for  the  milk  produced  in 
this  territory. 

The  milk  is  shipped  in  less-than-carload  lots  in  5,  8,  and  10  gallon 
cans,  which  weigh  12,  18,  and  25  pounds,  respectively.  A  gallon  of 
milk  weighs  about  8.6  pounds.    The  shipments  are  transported  with- 
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out  refrigeration  on  passenger  trains,  which  have  always  been  sched- 
uled to  stop  at  the  loading  points  here  involved.  No  extra  equipment 
or  additional  employees  have  been  required  in  handling  the  com- 
modity. No  claims  for  loss  or  (famage  either  to  the  milk  or  to  the 
empty  cans  returned  have  been  presented.  No  bill  of  lading  or  other 
form  of  receipt  is  issued.  The  shippers  buy  two  or  three  days' 
supply  of  tickets  from  the  station  agent  and,  as  the  shipments  are 
made,  the  cans  are  tagged  by  the  shippers,  placed  on  a  truck  near 
the  point  of  loading,  and  loaded  into  the  baggage  car  by  the  baggage- 
men, with  the  assistance  of  the  shippers  in  some  instances.  The  un- 
loading at  destination  is  performed  by  the  consignees. 

Complainants  compete  in  the  New  Orleans  market  with  shippers 
located  at  Osyka,  Chatawa,  Magnolia,  Fern  wood,  and  McComb,  Miss., 
points  farther  south  on  the  line  of  defendant,  and  also  with  shippers 
located  at  points  on  the  Yazoo  &  Mississippi  Valley,  New  Orleans 
Great  Northern,  and  New  Orleans  &  Northeastern  railroads.  In 
support  of  the  allegations  of  the  complaint,  exhibits  were  submitted 
comparing  the  rates  attacked  with  the  rates  from  the  competing 
points  on  the  lines  above  mentioned.  The  rates  from  points  on  the 
Yazoo  &  Mississippi  Valley  Eailroad  were  prescribed  by  us  in  Diane 
Dairymen's  Asso.  v.  T.  &  M.  V.  R.  R.  Co.^  27  I.  C.  C,  618.  The 
other  points  above  named  on  the  Illinois  Central  and  the  points  on 
the  New  Orleans  Great  Northern  are  all  located  nearer  to  New 
Orleans  than  the  points  here  complaining,  but  to  show  the  compara- 
tive level  of  the  rates  from  those  points  complainant  has  increased 
them  by  adding  the  same  rate  of  progression  for  the  added  distances 
as  was  applied  in  constructing  the  rates  prescribed  in  the  case  above 
cited.  The  rates,  which  include  the  return  of  the  empty  can,  com- 
pare as  follows: 


From— 


Distance 
(Biles). 


Crystal  Springs 
Hailebunt 

WSSSOD 

BrookhaTen... 


109 
150 
138 

130 


Size  of 

can 

(gallons). 


5 
8 

10 
5 
8 

10 
6 
8 

If 
6 
8 

10 


Rates  (in  cents  per  caa). 


(a) 


26.0 
38.0 
42.0 
24.0 
34.0 
40.0 
23.0 
82.0 
38.0 
22.0 
31.0 
88.0 


(k) 


21.7 
27.0 
31.0 
21.7 
27.0 
31.0 
21.0 
27.0 
80.0 
21.0 
27.0 
80.0 


(c) 


19.8 
28.1 
80.8 
10.8 
25.5 
29.9 
18.8 
24.8 
29.1 
18.4 
24.8 
28.8 


(4) 


17.0 
23.0 
28.0 

15.0 
20.0 
25.0 
15.0 
20.0 
25.0 
15.0 
X.0 
25.0 


(•) 


12.8 
18.0 
23.3 
11.9 
18.4 
22.7 
1L8 
17.7 
21.9 
10.9 
17.7 
SL9 


(a)  Rates  under  consideration  herein. 

(b)  Rates  from  equidistant  points  on  Yaioo  &  Mississippi  Valley  Railroad  under  mileam  scale  pff«- 
soribed  In  the  DMe  Out.  ^ 

(0)  Rates  (ran  Osyka  and  Chatawa,  Hiss.,  points  on  nUnols  Central  Railroad,  increased  as  abora  «- 
plained, 
(d)  Rates  (ran  equidistant  points  on  the  New  Orleans  &  Northeastern  Railroad. 
(•)  Rates  from  pdnts  on  New  Orleans  Great  Northern  Railroad  Increased  as  above  explained. 
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The  above  comparisons  with  rates  from  equidistant  points  on  the 
Yazoo  &  Mississippi  Valley  Railroad,  in  conjunction  with  the  fact 
that  that  line  is  controlled  by  the  defendant  herein,  form  the  basis  for 
the  charge  of  unjust  discrimination.  A  witness  for  defendant  ad- 
mitted that  the  rates  from  points  on  the  Illinois  Central  should  be 
no  higher  than  from  equidistant  points  on  the  Yazoo  &  Mississippi 
Valley  Railroad,  but  he  expressed  the  opinion  that  if  certain  addi- 
tional facts  had  been  presented  in  the  Dixie  Case  a  different  con- 
clusion might  have  been  reached.  That  case  was  decided  June  19, 
1913;  no  petition  for  rehearing  was  filed;  and  notwithstanding  the 
fact  that  the  order  expired  September  1,  1915,  the  rates  are  still  in 
effect  It  is  also  suggested  that  the  rates  prescribed  in  that  case 
were  made  low  in  order  to  develop  an  infant  industry,  but  it  is  well 
established  that  this  Commission  can  not  and  does  not  fix  rates  on 
any  such  basis.  The  rates  fixed  in  that  case  were  prescribed  as 
reasonable  rates  per  8e. 

On  behalf  of  defendant  it  was  said  that  between  the  time  of 
loading  and  unloading  milk  is  handled  in  substantially  the  same 
manner  and  imder  substantially  the  same  conditions  as  express  and 
baggage,  and  that  the  present  milk  rates  are  lower  than  either  the 
express  or  excess  baggage  rates.  We  do  not  think  that  the  milk 
rates  here  attacked  are  comparable  with  either  the  express  or  excess 
baggage  rates. 

The  defendant  also  submitted  exhibits  comparing  the  rates  attacked 
with  milk  rates  from  equidistant  points  to  Memphis,  Tenn.,  and 
Louisville,  Ky.,  with  local  mileage  scales  of  milk  rates  on  various 
lines,  and  with  the  rates  on  other  conmiodities  between  the  complain- 
ing points  and  New  Orleans.  The  milk  rates  included  in  these  com- 
parisons appear  to  be  on  approximately  the  same  level  as  the  rates 
found  unjust  and  unreasonable  in  the  Diarie  Cose. 

Upon  consideration  of  the  facts  of  record  we  find  that  the  rates  in 
issue  are  shown  to  have  been  and  to  be  unreasonable  to  the  extent  that 
they-  exceeded  and  exceed  the  following  distance  rates,  which  will 
be  prescribed  as  reasonable  maximum  rates  for  the  future : 


DIstanoeB. 


110  iiiOm  and  ortr  115  miles.. 
116  iiiOm  and  awm  UO  miles.. 
160  miles  and  ov«r  146  miles.. 


Rates,  in  omts  per  oan. 


6-gBllOO 

oans. 


20.8 
31.0 
21.7 


S-fallcD 


38.1 
37.0 
87.0 


lO^tflOB 


30.0 
80.0 
81.0 


We  further  find  that  the  members  of  complainant  association  set 
forth  in  the  complaint  paid  and  bore  the  charges  on  the  shipments 
in  question  at  the  rates  herein  found  to  be  unreasonable;  that  they 
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were  damaged  to  the  extent  of  the  difference  between  the  charges 
collected  and  the  charges  which  would  have  accrued  at  the  rates 
herein  found  to  have  been  reasonable;  and  that  they  are  entitled  to 
reparation,  with  interest.  The  exact  amount  of  reparation  can  not 
be  determined  from  the  present  record,  and  statements  should  be 
prepared  showing  the  details  of  the  shipments  upon  which  reparation 
is  asked  in  accordance  with  rule  V  of  the  Rules  of  Practice,  which 
should  be  submitted  to  defendant  for  verification.  Upon  receipt  of 
statements  so  prepared  and  verified  the  C!ommission  will  omstder 
the  entry  of  an  order  for  reparation. 
An  order  will  be  entered  in  accordance  with  the  findings  herein. 


<♦• 


Investigation  and  Suspension  Docket  No.  904. 
DULUTH  DOCKAGE  ABSORPTION. 


Suhmiited  February  9, 1917.    Decided  AprU  9,  1917. 


Respondent  has  failed  to  Justify  charges  for  dockage  proposed  to  be  made  In 
addition  to  the  rate  on  shipments  ria  the  lakes  to  or  from  Dalath,  except 
where  proposed  at  prirate  docks. 

W.  L.  Jenks  and  W.  J.  Buchanan  for  Northwestern  Steamship 
Company. 

Francis  W.  SvMvan  and  G.  Roy  Hall  for  Commercial  Club  of 
Duluth. 

W.  P.  Trickett  for  Minneapolis  Traffic  Association. 

J.  H.  Beek  and  E,  H.  Berg  for  St.  Paul  Association  of  Commerce. 

Report  or  the  Comicission. 

Daniels,  Com/mdssioner: 

By  tariff  now  in  force  the  Northwestern  Steamship  Company, 
formerly  the  Port  Huron  &  Duluth  Steamship  Company,  includes 
in  its  rates  absorption  of  the  dockage  charges  at  Duluth,  Minn., 
on  all  local  shipments  to  or  from  that  port  when  consigned  to  or 
originating  at  the  railroad  docks  or  the  Union  docks,  reserving  the 
option  to  make  deliveries  by  lightering,  switching,  or  carting.  Ac- 
cording to  this  tariff,  lots  of  50  tons  or  more  arriving  on  one  vessel 
are  delivered  to  certain  named  private  docks,  when  consigned  thereto. 
A  former  tariff  provided  for  delivery  at  private  docks  of  lots  of 
10,000  pounds  or  more. 
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By  tariff  suspended  in  this  proceeding  until  June  19,  1917,  it  is 
sought  in  addition  to  the  rates  to  Duluth  to  discontinue  absorption 
of  the  charges  for  dockage  of  from  2  to  2}  cents  per' 100  pounds,  and 
to  provide  for  deliveries  of  freight  in  lots  of  three  carloads  or  more 
at  private  docks  upon  payment  of  2}  cents  per  100  pounds. 

This  tariff  was  protested  by  the  Commercial  Club  and  Rust-Parker 
Company,  both  of  Duluth.  The  rates  on  the  traffic  to  which  it  is 
proposed  to  apply  the  dockage  charges  are  in  part  joint  rates  appli- 
cable to  through  routes  established  by  us  on  the  complaint  of  the 
respondent  herein.  Part  Huron  cfe  DvHuth  8.  8.  Co.  v.  P.  R.  R.  Co.^ 
35  I.  C.  C,  475.  We  have  also  heretofore  held  that  the  respondent 
here  and  other  carriers  had  failed  to  justify  a  proposed  increase  in 
these  rates.  Ra;tes  ma  RaU-and-Lake  Routes^  37  I.  C.  C,  302.  In 
this  case  we  said : 

These  respondents,  namely,  the  boat  Unes,  also  urge  that  the  Ck>mnii88ion 
should  consider  the  expense  of  yarions  privileges  included  In  the  rates.  Among 
these  are  direct  delivery  from  package  boats  to  private  docks,  storage,  recon- 
Bignment,  and  "  q;>llt  '*  deliveries  of  carload  lots.  Services  such  as  these  should 
be  paid  for. 

Bespondent  relies  on  our  statement.  That  services  such  as  those 
named  should  be  paid  for  can  not  be  denied.  Protestants  maintain 
that  such  s^vices  were  considered  when  the  rates  were  made  and 
are  compensated  for  in  the  rates.  When  those  dockage  absorptions 
were  established  by  the  predecessor  of  the  respondent  there  was 
c<mipetition  between  it  and  boat  lines  owned  by  rail  carriers  and 
rates  are  now  less  than  they  were  then.  Since  the  sale  by  the  rail 
lines  of  boats  plying  to  and  from  Duluth  the  Great  .Lakes  Transit 
Corporation,  the  purchaser  of  many  of  such  boats,  has  continued 
service  to  Duluth  on  the  rates  applicable  by  the  line  of  respondent 
which  include  dockage. 

Bespondent  is  a  party  to  joint  rates  to  points  west  of  Duluth, 
which  are  the  same  as  or  less  than  the  boat  rate  to  Duluth  and  the 
rail  rate  therefrom.  These  joint  through  rates  include  dockage 
service,  and  on  such  traffic  the  boat  line  receives  as  its  divisions  less 
than  the  local  rates  on  traffic  to  Duluth. 

There  was  testimony  as  to  the  difficulty  of  making  deliveries  at 
certain  private  docks  and  that  the  cost  of  service  had  increased. 
Special  delivery  at  private  docks  the  respondent  is  not  obligated  to 
jnake;  and  if  it  elects  to  do  so,  a  charge  may  be  imposed  for  this 
special  service,  provided  the  charge  is  not  unreasonable  or  dis- 
criminatory. That  such  special  delivery  has  been  made  in  the  past 
without  special  charge  does  not  preclude  the  imposition  of  a  reason- 
able charge  for  the  service  in  the  future.  We  find  on  the  record  that 
the  propped  charge  for  the  special  delivery  at  private  docks  is  just 
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and  rea49onable,  and  such  provisions  of  the  tariff  under  suspension  as 
establish  these  charges  at  private  docks  may  be  made  effective. 

In  support  of  the  proposed  increased  charges  respondent  cites  its 
increased  expenses.  The  wages  of  employees  were  higher  in  1916 
than  in  1915,  but  the  total  return  from  all  business  does  not  appear 
of  record  nor  was  there  any  testimony  tending  to  show  that  the  rates 
on  local  traffic  to  Duluth  are  not  sufficiently  high  to  include  the  usual 
delivery  service.  Respondent  sought  through  routes  on  the  rates  it 
has  heretofore  received  and  we  have  held  that  such  rates  could  not 
be  increased.  Respondent  has  heretofore  absorbed  the  dockage 
charge,  and  the  presumption  is  that  the  through  rate  included  ade- 
quate compensation  for  the  services  rendered  at  the  point  of  general 
delivery.  /.  C.  0.  v.  C,  B.  ds  Q.  R.  R.  Co.^  186  U.  S.,  320,  336.  Re- 
spondent's witnesses  testified  that  the  existing  public  docks  to  which 
it  proposed  to  restrict  deliveries  are  adequate.  This  testimony  is  con- 
troverted, an  issue  which  we  do  not  deem  it  necessary  to  determine 
here. 

To  make  an  extra  charge  for  the  service  rendered  would  increase 
rates  and  the  burden  to  justify  the  increased  rates  is  on  the  respond- 
ent. This  burden,  except  as  to  special  charges  proposed  at  private 
docks,  has  not  been  sustained  and  we  are  of  opinion  and  find  that, 
except  as  indicated,  the  proposed  increased  charges  have  not  been 
justified  and  an  order  to  cancel  the  offending  items  in  the  proposed 
tariff  will  be  entered. 

Hablan  and  McChord,  OofMMsrioners^  dissent. 
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No.  83  (Ex  Parte). 
SAFETY  APPLIANCES. 


Submitted  March  IS,  1917.    Decided  AprU  12,  1917. 


Upon  application  of  certain  railroad  companies,  period  of  time  heretofore 
granted  common  carriers  by  paragraphs  (b),  (c),  (e),  and  (/)  of  the 
order  of  the  Commission  dated  March  18,  1911,  and  by  the  order  of  the 
Commission  dated  November  2,  1915,  within  which  to  make  their  freight 
cars  conform  to  certain  of  the  standards  of  equipment  prescribed  by  the 
Commission  pursuant  to  the  provisions  and  requirements  of  an  act  to  sup- 
plement the  safety  appliance  acts,  approved  April  14,  1910,  as  amended, 
further  extended  for  a  period  of  eight  months  from  July  1,  1917. 

L.  T.  Michener  and  /.  Coleman  for  Grand  Trunk  Railway  system. 
R.  W.  Bell  for  Illinois  Central  Railroad  Company. 
<r.  F.  Snyder  and  C.  W.  Van  Buren  for  Canadian  Pacific  Railway. 
B.  P.  Floy  for  New  York,  Ontario  &  Western  Railway  Company. 
T.  H.  Goodnov)  for  Chicago  &  Northwestern  Railway  Company. 

F.  F.  Gaines  for  Central  of  Georgia  Railway. 

G.  W.  WUdin  for  New  York,  New  Haren  &  Hartford  Railroad 
Company. 

D.  W.  Cross  for  Toledo,  St.  Louis  &  Western  Railway  Company. 

A.  W.  Towsley  for  Ann  Arbor  Railroad  Company  and  Manistique 
A  Lake  Superior  Railway  Company. 

A.  W.  Gibbs  for  Pennsylvania  Railroad  Company. 

R,  B.  Basbridge  for  Philadelphia  &  Reading  Railway  Company. 

Charles  C.  Paulding  for  special  committee  representing  various 
railroads. 

George  Hodges  for  special  committee  on  relations  of  railway  oper- 
ation to  legislation. 

W.  E.  MacEwen  for  National  Petroleum  Association,  Western 
Petroleum  Association,  and  National  Refining  Company. 

W.  G.  Lee  for  Brotherhood  of  Railroad  Trainmen. 

Warren  8.  Stone  for  Brotherhood  of  Locomotive  Engineers. 

W.  8.  Carter  for  Brotherhood  of  Locomotive  Firemen  and  Engine- 
men. 

L.  E.  Sheppard  for  Order  of  Railway  Conductors. 

Repobt  of  the  Commission. 

Bt  thx  Commission  : 

By  orders  entered  March  18,  1911,  and  November  2,  1915,  the 
Commission,  exercising  the  authority  conferred  upon  it  by  the  pro- 
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▼idcms  of  an  act  to  supplement  the  safety  appliance  acts,  approTed 
Apni  14, 1910,  as  amended  March  4,  1911,  extended  to  July  1,  1917, 
the  period  within  which  common  carriers  subject  to  said  act  shall 
make  their  freight  cars  actually  in  service  on  July  1,  1911,  conform 
to  certain  of  the  standards  of  equipment  prescribed  by  the  Conmiis- 
sion  pursuant  to  the  provisions  and  requirements  of  section  3  of  said 
act  This  is  an  application  by  certain  carriers  for  a  still  further 
extension  of  this  period. 

The  petitioning  Lines,  representing  a  large  percentage  of  the  total 
railway  mileage  of  the  United  States,  show  that  on  January  1,  1917, 
there  were  296,083  cars  which  did  not  fully  conform  to  the  pre- 
scribed standards  with  respect  to  uniform  location  of  the  various 
appliances  required  by  the  safety  appliance  acts.  It  is  urged  that 
because  of  practical  difficulties  confronting  the  carriers  at  tiie  pres- 
ent time,  such  as  shortage  of  cars  and  labor,  the  inability  to  obtain 
new  equipment,  and  congested  traffic  conditions,  a  further  extension 
of  time  within  which  to  make  the  required  changes  in  their  equip- 
ment is  warranted,  and  that  the  period  of  extension  should  be  suffi- 
cient to  enable  each  carrier  to  make  the  required  changes  in  its  own 
cars  in  the  usual  course  of  interchange.  It  must  be  borne  in  mind 
that  the  penalty  provided  in  the  act  attaches  to  the  carrier  using 
a  car  not  conforming  to  the  standards  prescribed  by  the  Commission , 
regardless  of  the  ownership  of  the  car.  As  freight  cars  move  in 
interchange  from  one  road  to  another  throughout  the  country,  it  is 
apparent  that  the  situation  must  be  dealt  with  as  an  entirety  and 
that  all  carriers  must  bear  some  measure  of  res^nsibility  in  securing 
as  prcHupt  a  compliance  as  possible  with  the  standards  prescribed. 
It  does  not  appear  that  the  changes  required  in  the  cars  which  have 
not  yet  been  made  to  conform  to  the  standards  .of  equipment  are 
of  such  a  nature  as  to  necessitate  any  prolonged  withdrawal  from 
transportation,  and  we  see  no  good  reason  why,  with  proper  coopera- 
tion on  the  part  of  the  carriers,  some  system  can  not  be  devised  by 
which  the  required  changes  can  be  made  by  foreign  roads,  if  neces- 
sary, and  the  owning  carrier  properly  billed  for  the  expense,  in  much 
the  same  manner  as  in  the  case  of  ordinary  running  r^airs. 

Upon  consideration  of  all  the  facts  and  circumstances  spearing 
of  record,  we  are  of  opinion  and  find  that  good  cause  has  been 
shown  for  a  further  extension  of  eight  months  from  July  1,  1917, 
and  that  this  extension  should  apply  uniformly  to  all  common  car- 
riers subject  to  the  act  of  April  14,  1910,  as  amended.  Accordingly 
an  order  will  be  entered  granting  such  extension. 
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No.  8569. 
AB310N,  CANTON  A  YOUNGSTOWN  RAILWAY  COMPANY 

V. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY. 


Suhmiited  Mmy  29,  1916.    Decided  AprU  17,  1917. 


Charge  of  10  cents  per  2,000  pounds,  minimum  $3  per  car,  imposed  by  defendant 
tor  switching  cars  loaded  with  coal  from  complainant's  point  of  connection 
with  the  Cleveland  division  of  defendant  at  Akron,  Ohio,  to  private  sidings 
and  industries  located  on  that  division  of  defendant  within  the  switching 
limits  of  Akron,  while  contemporaneously  maintaining  a  charge  of  |2.50 
per  car  for  switching  cars  loaded  with  coal  from  points  of  connection  with 
the  ESrie  Railroad  Ck>mpany  and  the  Pennsylvania  Ck>mpany  to  said  private 
sidings  and  industries,  found  to  be  unduly  prejudicial.  Similar  allegation 
in  respect  of  shipments  to  points  on  defendant's  New  Castle  division,  not 
sustained. 

Taylor  dk  Stewart  and  WUUam  Simfsan  for  complainant. 
WxUiam  AiMwarth  Parker  and  Charles  B.  Webber  for  defendant 

Repobt  of  the  Commission. 

HaMjj  Chairman: 

The  complainant  is  a  common  carrier  of  property  over  its  line  of 
railroad,  10  miles  in  length,  from  Mogadore,  Ohio,  where  it  connects 
with  the  Wheeling  &  Lake  Erie  Railroad  Company,  to  Akron,  Ohio. 
By  complaint,  filed  Janyary  4,  1916,  it  alleges  that  defendant's 
charge  of  10  cents  per  2,000  poimds,  minimum  $3  per  car,  for  switch- 
ing cars  loaded  with  interstate  shipments  of  coal,  coal  boulets  or 
briquettes,  and  coke,  fF<»n  its  point  of  connection  with  complainant 
at  Akrcm  to  industries  and  private  sidings  on  defendant's  tracks 
within  the  switching  limits  of  Akron,  while  contemporaneously 
switching  cars  loaded  with  the  same  commodities  from  its  points 
of  connection  at  Akron  with  the  Erie  Railroad  Company  and  the 
Pennsylvania  Company,  respectively,  hereinafter  called  the  Erie  and 
the  Pennsylvania,  at  a  charge  of  $2.50  per  car,  subjects  complainant 
to  unjust  discrimination  and  to  undue  preiudioe  and  disadvantage. 

No  coal  boulets  or  briquettes  or  coke  are  transported  to  Akron  over 
complainant's  line.    The  ground  of  complaint  is  therefore  confined 

to  coal. 

The  accompanying  map,  reproduced  from  an  exhibit  of  record, 
shows  the  situation  respecting  the  several  lines  of  railroad.  Akron 
is  served  by  two  divisions  of  defendant's  line,  the  New  Castle  and 
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the  Cleveland.  Defendant  perfonns  no  switching  service  for  the 
Erie  or  the  Pennsylvania  on  the  former  division  and  our  considera- 
tion will  therefore  be  restricted  to  conditions  surrounding  service 
performed  on  the  latter. 

Complainant's  line  connects  with  that  of  the  defendant  just  south 
of  Hazel  street.  The  connection  is  a  comparatively  short  distance 
from  Akron  Junction  where  there  are  connections  between  defend- 
ant's line  and  those  of  the  Erie  and  the  Pennsylvania. 


•V--I 
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Cars  for  delivery  at  points  on  the  Cleveland  division  are  classified 
by  defendant  in  its  Hazel  yard,  just  north  of  Hazel  street.  There  is 
no  substantial  difference  in  the  distances  from  the  interchange  tracks 
of  the  several  carriers  to  this  yard.  From  there  the  switching  service 
performed  by  defendant  in  moving  a  car  to  any  given  siding  is  the 
same. 

Until  the  connection  between  complainant's  and  defendant's  lines 
was  made  in  August,  1914,  the  delivery  of  carload  shipments  from 
the  former  destined  to  points  on  the  latter's  tracks  within  the  switch- 
ing limits  of  Akron  necessitated  a  movement  between  the  two  lines 
over  that  of  the  Erie.  The  Erie's  charge  for  this  service  was  $2  per 
car  and  that  of  defendant  $2.50.  On  September  15, 1915,  the  charges 
imder  attack  became  effective.  Under  these  charges  defendant 
receives  an  average  revenue  of  $4.69  per  car. 
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Defendant  submitted  evidence  intended  to  show  that  the  charges 
are  reasonable.    Their  reasonableness  is  no£  in  issue. 

It  is  claimed  by  defendant  that  the  cost  of  the  switching  service 
performed  for  complainant  exceeds  the  cost  of  such  service  for  the 
Erie  and  the  Penn^lvania.  No  attempt  was  made  to  show  what  the 
difference,  if  any,  would  be,  but  it  is  admitted  that  it  would  by  no 
means  equal  the  difference  in  the  charges. 

Defendant  relies  primarily  upon  the  benefits  derived  by  it  from 
the  reciprocal  element  in  switching  for  the  Erie  and  Pennsylvania. 

During  the  period  from  September  1,  1915,  to  February  29,  1916, 
defendant  performed  switching  service  on  cars  received  and  delivered 
within  the  switching  limits  of  Akron  loaded  with  all  commodities, 
including  coal,  from  and  to  the  carriers  mentioned  as  follows: 


Beceived  from — 

Oomplainant 902 

Brie 1,875 

P^msylvanla 1,070 


IMivered  to— 

Oomplainant 267 

Brie 8,788 

Pennsylvania 2,822 


Apparently  some  of  the  cars  received  from  complainant  were 
■witched  to  points  cm  defendant's  New  Castle  division. 

The  record  indicates  that  the  reciprocal  advantage  received  by  the 
defendant  is  much  less  in  the  case  of  the  complainant  than  in  the  case 
of  the  Erie  and  the  Pennsylvania.  But  we  do  not  understand  that 
carriers  can  so  adjust  their  relations  with  connections  as  to  unduly 
prefer  shippers  via  one  connection  over  those  shipping  via  another. 
Buffalo^  Rochester  dk  PUtsbvrgh  By.  v.  Pennaylvama  Oo.j  29  L 
C.  C,  114;  Permaylvania  Co.  v.  United  States,  286  IT.  S.,  861. 

Defendant's  charge  for  switching  coal  received  from  complainant 
is  practically  the  only  exception  to  the  general  switching  charge  of 
$2.50  per  car  at  Akron,  applying  on  all  commodities.  The  charge 
of  $2.50  per  car  is  generally  absorbed.  Complainant  absorbs  defend- 
ant's switching  charge  on  coal,  but  defendant  does  not  absorb  the 
corre8p<mding  charge  of  complainant. 

Upon  the  record  we  are  of  opinion  and  find  that  the  maintenance 
by  defendant  of  higher  charges  for  the  transportation  of  interstate 
shipments  of  coal  in  carloads  from  the  point  of  physical  connection 
between  its  line  and  the  line  of  complainant  at  Akron  to  private  sid- 
ings and  industries  located  upon  the  Cleveland  division  of  de- 
fendant's line,  within  the  Akron  switching  limits,  than  are  contem- 
poraneously maintained  and  applied  by  it  for  like  transportation 
from  the  points  of  physical  connection  between  its  line  and  those  of 
the  Erie  or  the  Pennsylvania  at  Akron  to  such  private  sidings  and 
industries,  subjects  complainant  and  shippers  over  its  line  to  undue 
and  unreasonable  prejudice. 

An  appropriate  order  will  be  entered. 
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No.  8088. 
BUSINESS  MEN'S  LEAGUE  OF  ST.  LOUIS 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


Bulmmed  Decembef  9,  1916.    Decided  April  9,  1917. 


1.  Present  commodity  rates,  with  certain  exceptions,  between  St  Louis,  Mo.,  and 
Keokuk,  Iowa,  and  points  in  Illinois  found  just  and  reasonable  in  so  far 
as  they  do  not  exceed  dass  rates. 

2.  Present  commodity  rates  between  St.  Louis  and  Illinois  points  unduly  preju- 
dicial to  St  Louis  and  unduly  preferential  of  Bast  St  Louis  to.  the  ex- 
tent that  they  exceed  the  conmiodity  rates  over  the  same  routes  between 
East  St  Louis  and  the  same  Illinois  points,  where  these  Illinois  points 
are  100  miles  or  more  from  St  Louis ;  and,  where  the  Illinois  points  are 
less  than  100  miles  from  St  Louis,  unduly  prejudicial  to  St.  Louis  and 
unduly  preferential  of  Bast  St  Louis  to  the  extent  that  they  exceed  the 
conmiodity  rates  over  the  same  routes  between  Bast  St  Louis  and  the 
same  Illinois  points  by  more  than  the  differences  which  existed  prior  to 
October  20,  1914. 

8l  The  same  kind  of  undue  prejudice  found  in  respect  to  Keokuk,  Iowa,  and 
points  in  Illinois  directly  opposite. 

i.  Oommodity  rates  between  St  Louis  and  points  in  Illinois  unduly  prejudicial 
to  St  Louis  and  unduly  preferential  of  Chicago  to  the  extent  that 
the  St.  Louis  rates  are  on  a  higher  basis  than  the  Chicago  rates  to  the 
same  Illinois  points. 

&  The  same  kind  of  undue  prejudice  found  in  rwgect  to  Keokuk  and  preference 
in  favor  of  Chicago. 

0.  Maintenance  of  commodity  rates  between  points  in  Illinois  which,  in  combi- 
nation with  other  commodity  rates  required  or  permitted  by  the  report 
will  produce  the  undue  prejudice  to  interstate  commerce  and  undue 
preference  of  intrastate  commerce  within  Illinois  condemned  by  the  re> 
port  unlawful. 

7.  Oommodity  rates  between  points  in  Illinois  100  miles  or  more  apart,  where 
on  a  basis  lower  than  the  basis  of  the  commodity  rates  between  St  Louis 
and  Illinois  points  for  corresponding  distances,  are  to  that  extent  a 
burden  on  interstate  conmaerce  and  unduly  prefereitial  of  intrastate 
conmaerce. 

Same  appearances  as  the  original  report,  with  the  addition  of 
R.  W.  Richards  for  the  Pennsylvania  Company  and  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company. 

Sbookd  Supplbhektal  Bspobt  of  the  Commission. 

Damieds,  Cofn/miasioner: 

The  original  and  first  supplemental  report  in  this  case  dealt  only 
with  passenger  fares,  the  matter  of  freight  rates  being  left  for 
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rabeequent  disposition.  The  Commission  desired  additional  evi- 
dence on  certain  phases  of  the  situation  and  in  consequence  a  sup- 
plemental hearing  was  had  ^for  the  sole  purpose  of  securing 
evidence  to  enable  us  to  determine  what  are  reasonable  maximum 
class  and  commodity  rates  to  apply  between  St.  Louis,  Mo.,  and 
Keokuk,  Iowa,  on  the  one  hand,  and  points  in  Illinois  on  the  other.'' 

From  all  the  evidence  submitted  at  the  initial  and  supplemental 
hearings  we  still  find  ourselves  unable  to  reach  a  conclusion  as  to 
class  rates,  chiefly  because  insufficient  data  appeared  to  enable  a 
convincing  comparison  to  be  made  as  to  actual  charges  upon  the 
same  traffic  under  the  Illinois  classification  and  under  the  official 
classification.  An  investigation  into  this  phase  of  the  situation  is 
being  conducted  by  us.  Within  Illinois  and  between  St.  Louis  and 
Keokuk  and  points  in  Illinois  commodity  rates  are  much  more 
numerous  than  in  surrounding  territories  and  materially  lower  than 
the  class  rates.  In  the  present  report  we  shall  deal  only  with  com- 
modity rates,  and  shall  treat  particularly  the  more  important  com- 
modities. 

It  is  alleged  that  St  Louis  is  subjected  to  undue  and  unreasonable 
prejudice  and  disadvantage  as  compared  with  East  St.  Louis  and 
points  similarly  located  in  that  the  class  and  commodity  rates  be- 
tween St  Louis  and  Illinois  points  100  miles  or  more  from  St  Louis 
exceed  the  rates  between  East  St.  Louis  and  those  same  Illinois  sta- 
tions; and  in  that  the  rates  between  St  Louis  and  points  less  than 
100  miles  from  St  Louis  exceed  the  rates  between  East  St  Louis  and 
file  same  points  by  more  than  a  reasonable  amount  It  is  also  alleged 
that  the  rates  between  St  Louis  and  Illinois  points  are  unjustly  dis- 
criminatory in  favor  of  Chicago  and  other  Illinois  points  in  that 
the  rates  between  St  Louis  and  IllinoiB  stations,  distance  considered, 
are  on  a  basis  in  excess  of  that  of  the  rates  between  Chicago  and 
other  Illinois  points  and  those  same  Illinois  stations.  Keokuk  as  an 
intervener  alleges  that  it  is  in  a  position  similarly  disadvantageous 
and  claims  for  itself  whatever  relief  may  be  accorded  to  St  Louis. 
The  positions  of  the  other  interveners  are  fully  stated  in  the  report 
dealing  with  passenger  fares. 

HISTORY  OF  THE  SAIVS. 

Within  official  classification  territory,  which  is  described  in  The 
Five  Per  Cent  Casey  31 1.  C.  C,  351,  there  are  included  New  England, 
trunk  line,  and  central  freight  association  territories.  The  last  in- 
cludes most  of  Illinois.  One  scale  of  rates  prevails  between  stations 
in  Illinois  and  points  east  of  the  Indiana-Illinois  state  line  as  far  as 
a  line  running  from  Buffalo,  N.  Y.,  through  Erie  and  Pittd[>urgh, 
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Pa.,  to  Wheeling,  W.  Va.,  called  the  line  of  the  western  termini. 
This  scale  also  applies  between  points  within  central  freight  associa- 
tion territory  and  is  termed  the  central  freight  associaticm  scale.  An- 
other, termed  the  trunk  line  scale,  is  applicable  between  all  staticms 
east  of  the  western  termini  points  and  stations  west  of  the  western 
termini  as  far  as  the  Mississippi  River.  Since  1907  St.  Louis  has 
been  included  among  these  latter  stations. 

This  trunk  line  scale  is  constructed  according  to  the  following 
scheme:  The  basis  is  formed  by  the  class  rates  between  New  York 
and  Chicago,  called  unit  rate&  The  region  west  of  the  western  ter- 
mini is  portioned  into  groups  determined  substantially  by  distance. 
The  rate  to  eadi  of  these  groups  is  a  definite  percentage  of  the  unit 
rate  applicable  to  what  are  termed  100  per  cent  points.  Soffinaw 
Board  of  Trade  v.  Grand  Trunk  Railway  Co.^  17  I.  C.  C,  128. 

Prior  to  1906  the  trunk  line  scale  was  applied  to  East  St.  Louis 
on  a  116  per  cent  basis.  Between  St.  Louis  and  points  east  of  the 
Mississippi  River  all  the  ratte  were  constructed  by  adding  to  the 
rates  of  East  St  Louis  a  varjdng  charge  for  crossing  the  Mississippi 
River  made  by  the  several  transfer  and  transportation  lines.  Li  the 
language  of  the  complainant's  traffic  manager  it  thus  resulted  that — 

Tbo^  were  as  many  schedules  of  rates  as  there  were  parties  engaged  In 
handling  the  traffic  and  there  was  no  uniform  classification  so  that  the  rates 
varied  almost  with  every  shipment  or  with  the  institution  handling  it  These 
rates  ran  from  2  cents  to  10  cents  per  100  pounds  in  less  than  carloads  and 
one-half  cent  to  2|  cents  in  carloads. 

As  the  result  of  the  negotiations  of  the  Municipal  Bridge  &  Ter- 
minal Commissicm^  created  by  the  city  of  St.  Louis,  the  carriers  es- 
tablished rates  between  St.  Louis  and  bXL  points  east  beyond  the 
radius  of  100  miles  from  St  Louis  which  were  the  same  as  the  rates 
between  East  St  Louis  and  those  same  points.  Both  St  Louis  and 
East  St  Louis  were  put  upon  a  basis  of  117  per  cent  of  the  trunk 
line  scale.  Between  St  Louis  and  Illinois  points  rates  w^e  made 
upon  the  basis  of  the  Illinois  state  distance  scale,  governed  by  the 
Illinois  classification.  In  other  words,  St  Louis  was  treated  in  re- 
spect to  rates  to  Illinois  points  as  a  part  of  Illinoi&  But  here  also, 
when  the  haul  was  100  miles  or  more  to  or  from  St  Louis,  there  was 
a  common  rate  for  both  St  Louis  and  East  St  Louis ;  within  the  100- 
mile  radius  St  Louis  paid  rates  higher  than  East  St  Louis,  the 
spread  in  the  class  rates  reaching  the  maximum  at  near-by  points 
where  it 


Glasses 1234567       8       9       10 

Oents  8    8    8    2    2    2    1,5    1.5    1.5    1.5 
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This  new  adjustment  went  into  effect  upon  eastbound  traffic  in 
September,  1907,  and  upon  westbound  in  January,  1908.  The  arbi- 
trary gradually  decreased  until  it  finally  disappeared  at  the  100- 
mile  point,  beyond  which  the  rates  from  St.  Louis  and  East  St. 
Louis  continued  the  same.  The  Illinois  classification  goyeming 
Illinois  state  rates  continued  to  apply  upon  the  rates  between  St. 
Louis  and  Illinois  points  as  it  had  done  for  a  long  time  previous. 

By  this  readjustment,  St.  Louis,  Mo.,  East  St.  Louis,  Madison, 
and  Granite  City,  HI.,  were  treated  as  one  community.  A  sub- 
stantially similar  arrangement  had  been  accomplished  as  to  the 
rates  from  East  St.  Louis  and  St.  Louis  upon  traffic  into  Missouri, 
whereby  the  rates  between  East  St.  Louis  and  Missouri  points  were 
made  equal  to  the  rates  between  St.  Louis  and  the  same  Missouri 
points  beyond  an  irregular  boundary  line  which  varied  on  different 
carriers  radiating  from  St.  Louis  between  45  and  250  miles,  the  aver- 
age falling  somewhere  in  the  neighborhood  of  100  miles.  The  rate 
adjustment  effected  as  between  St.  Louis  and  East  St.  Louis  and 
Illinois  points  continued  without  dissatisfaction  until  October  26, 
1914,  when,  following  The  Five  Per  Ceni  Casey  supra^  the  rates  both 
class  and  commodity  between  St  Louis  and  eastern  points,  includ- 
ing Illinois,  were  generally  increased  5  per  cent  The  carriers  pro- 
posed on  traffic  between  East  St  Louis  and  Illinois  points  to  increase 
tiie  Illinois  state  rates  by  the  same  percentage,  but  these  proposed 
increases  in  state  rates  were  suspended  by  the  State  Public  Utilities 
Commission  of  Illinois  and  the  issue  has  not  yet  been  determined. 

Accordingly,  as  to  points  in  Illinois  100  miles  or  more  distant, 
East  St  Louis  has  a  newly  acquired  advantage  over  St  Louis  of 
5  per  cent;  and  as  to  points  less  than  100  miles  distant  whatever 
advantage  East  St.  Louis  already  possessed  has  been  enlarged  by 
the  amoimt  of  the  5  per  cent  increase  in  the  rates  of  St  Louis.  This 
preference,  the  complainant  avers,  is  undue ;  the  defendants  admit  it 
18  unlawful  but  maintain  that  it  should  be  remedied  by  increasing 
tiie  state  rates  5  per  cent.  This  the  complainant  substantially  con- 
cedes to  be  a  proper  remedy,  but  the  Illinois  interests,  including  the 
State  Public  Utilities  Commission  of  Illinois,  contend  for  the  present 
Illinois  state  rates  and  suggest  that  if  the  preference  is  found  un- 
lawful it  should  be  remedied  by  reducing  the  interstate  rates. 

The  basis  for  the  class-rate  structure  in  Illinois  is  a  distance 
tariff  of  the  Illinois  commission,  established  in  1906.  Eadi  line  is 
entitled  to  charge  the  full  rate  made  under  this  scale  and  is  not 
required  to  establidi  the  rate  jointly,  but  there  are  so  many  comm<m 
points  in  Illinois  served  by  more  than  one  carrier  that  as  a  result 
the  scale  is  joint  for  a  large  part  of  Illinois  traffic. 
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IBON  AND  STEEL  ABTIClXa. 

Between  St.  Louis  and  Keokuk  and  Illinois  points  iron  and  steel 
articles  move  under  group  commodity  rates,  and  are  assembled  in  11 
lists.  Beyond  the  100-mile  zone  St.  Louis  and  East  St.  Louis,  previ- 
ous to  The  Five  Per  Cent  Case^  swpra^  were  accorded  the  same  rate ; 
now  there  is  a  difference  of  5  per  cent.  Within  the  100-mile  zone  the 
rates  formerly  differed  only  by  a  bridge  toll,  now  by  5  per  cent  plus 
a  bridge  toll.  The  most  important  of  these  lists,  as  appears  from 
an  exhibit  of  the  defendants,  are  No.  1,  which  includes  agricultural 
implements,  castings,  and  iron,  and  No.  5,  which  includes  bolts, 
nuts,  wire  nails,  fencing,  and  like  articles,  called  merchant  iron  list. 

Most  of  these  articles  are  rated  fifth  class  in  official  classification 
territory  and  are  there  generally  carried  on  the  full  classification 
basis.  This  is  also  true  in  western  chissification  territory,  except 
where  the  Chicago-St.  Paul  adjustment  is  reflected,  and  in  the  Iowa 
classification.  Throughout  the  country  fifth  class  is  the  general 
basis  of  movement. 

Below  are  tables  illustrative  of  the  relation  between  the  com- 
modity rates  on  certain  iron  and  steel  articles  between  St.  Louis 
and  Keokuk  and  points  in  Illinois  and  the  corresponding  class 
rates: 


COMPARISON  OF  RATES  ON  IRON  AND  STEEL  ARTICLES  CLASSIFIED  IN  LIST 
NO.  1  (AORICITLTURAL  IMPLEMENTS,  CASTINGS.  AND  SHAPES.  ETC.)  BETWEEN 
ST.  LOUIS,  MO.,  AND  POINTS  IN  ILLINOIS,  WITH  PRESENT  FIFTH-CLASS  RATES  J\ND 
PRESENT  CLASS  RATES  MOST  NEARLY  APPROACHING  THE  COMMODITY  RATKS. 


Between  St.  Louis,  Mo.,  and— 


GtlefbaTK.IU. 
Qiiinoy,Ill.... 

Aorora,  III 

Rockford,  HI.. 
Waakegan,  UI. 
Sprlnififeld,  lU 

Peoria  Jll 

7oUet,Ill 

■Chicago,  ni.... 


Com- 
modity 

Flfth- 
olaas 

Nearest  elssB 
rate. 

rate. 

rates. 

Ctm^. 

OnMf. 

Omit. 

8.5 

16.1 

10th— 8.7 

7.4 

13.1 

10th—  7.4 

9.5 

18.5 

10th— lai 

0.5 

18.5 

lOtii- 10.1 

0.5 

18.5 

10th— lai 

7.4 

12.0 

0th— 7.5 

7.4 

1&4 

10th— &a 

0.5 

17.6 

lOth— 0l8 

0.5 

18.5 

10th— 10.1 

COMPARISON  OF  RATES  ON  IRON  AND  STEEL  ARTICLES  CLASSIFIED  IN  LIST  NO.  5 
(WIRE,  NAILS,  ETC.)  BETWEEN  ST.  LOUIS,  MO..  AND  POINTS  IN  ILLINOIS,  WITH 
PRESENT  FIFTH-CLASS  RATES  AND  PRESENT  CLASS  RATES  MOST  NEARLY  AP- 
PROACHING THE  COMMODITY  RATES. 


Anitm,  m 

Rodkford,  ni.. 
Waokwan,  m, 

7oUet,m 

Chicago,  m.... 
OalesDiirg,Ill., 
Qnincy.ill.... 
Bpringfield,  III 
I^jria,Ill 


Gma. 

CtnX*, 

U.6 

1&5 

1L6 

18.5 

1L6 

18.5 

n.6 

17.6 

n.o 

1&6 

n.6 

16.1 

0.5 

13.1 

8.4 

13.9 

0.6 

15.4 

CSmte. 
0th— IL  9 
0th— IL  a 
Oth-11.9 
0th— 10.8 
0th— 11.  a 
8th— ia.1 
8th— 10.0 
8th—  7.5 
8th— 9.0 

44 1,  a  a 


BDSIMEBS  MSN'b  LBAQUB  Of  8T.  LOUIS  V.  A.,  T.  A  &  F.  RT.  OO.    318 

COHPAKISON  or  BATBS  ON  T80N  AMD  BTBIl.  ABTICI'BH  Cl.AWIFnB>  PI  Itm 
NO.  1  (AQRICUI/rUBAL  IMPLBHBirrB.  CASTINOS,  AJTO  BHAPU)  B>l'WHIIIi 
1,     ..,„ ,,,    . ■„.«     —Ti™    — ~,^.n    rUTB-Cr  "*~ 


BMWMU  KwAut,  low*,  uid- 

njouty 

£ 

"TS- 

CMt. 

Onta. 
T.4 

!:! 
1 

CM>. 

C0UPABI80N  OF  RATBB  ON  IRON  AND  OTEEL  ARTICLES  CLASSIFIBD  IN  U8T 
NO.  S  IWIBB,  NAILS,  ETC.)  BBTWEUN  KEOKUK,  IOWA,  AND  POINTS  IN  ILLI- 
NOIS WITH  PRESENT  FiFTlI-CLASS  RATES  AND  CLASS  SATES  M08T  NBABLT 
APPBOACHINO  TUB  COMMODITY  RATES. 


RocUord,  lU.... 
WaukuUiIll... 

IaUR,fll.: 

teSEuVg,  iii'..^ 

Qntney.lU 

a^i«fiald.  III... 


The  district  between  Pittsburgh,  Pa,,  and  Cleveland,  Ohio,  and  the 
Uahoning  Vall^,  including  such  towns  as  Alliance,  Youngstown, 
Warren,  and  Sharon,  produces  more  iron  and  steel  articles  than  any 
other  region  in  the  Unit«d  States  and  has  a  higher  density  of  traffic 
in  these  commodities,  and  generally,  than  between  St.  Louis  and 
Keoknk  and  lUinoia  points.  The  following  tables  compare  rates  on 
certain  iron  and  steel  articles  between  St.  liouis  and  Keokuk  and 
Illinois  points  with  interstate  rates  from  Pittsburgh,  Cleveland, 
Bnffalo,  and  Chicago,  for  approximately  equal  distances: 


COUFARISON  OP  RATSB  ON  IRON  AND  STEEL  ARTICLES  CLA88IFIKD  IN  LIST  NO.  I 
(AORICDLTDRAL  IMPLKMENTB,  BHAFBB,  AND  CA8TINOB,  ETC.lRETWEEN  BT.LODIS, 
fiOa.  AND  ILLINOIS  DBBTDIATIONS,  WITH  RATES  FROM  PITTSBURGH,  PA.,  AND 
CUrnLAND,  OmO,  to  FOINTB  OI  approximately  BOUAL  D'-"""" 


DMaaw 

ut.. 

MUo. 

n 

140 

g 
1 
1 

1 

"-i, 
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C0ia>ARI80N  OF  RATU  ON  IROK  AMD  BTESL  ARTIOLM  OLAHITIXD  IN  hOT  MO.  t 
(WIRE,  NAI1£,  ETC.)  BETWEEN  ST.  LOT7IS,  HO.,  AND  FOINTB  IN  ILLINOIS,  WITH 
RATES  FROM  CHKAao,  ILL.,  CLKVELAUD,  OHIO,  AND  PITTBBDROH,  FA.,  TO  DB8TI- 
NATIONB  OF  A F PROXIMATELY  EQDAL  DISTANCE. 


DMun 

Bate. 

"1 

» 

i 
1 
1 

Ctmu. 

una. 
m 

i 
i 

1 

101 

u 

"n. 

COMPARISON  OF  RATBB  ON  IRON  AND  STEEL  ABTICLHB  CLASSIFIED  IN  UVT 
NO.  6  (WIRB,  NAILS,  ETC.)  BBTWIDEM  KEOKUK.  IOWA,  AND  POINTS  IN  ILU- 
NOie  WITB  RATES  FROM  CLBVBLAND,  OHIO,  BUFFALO,  N.  T.,  CHICAQO, 
ILL.,  AND  FITTSBUBOH,  PA..  TO  POINTS  OF  API'BOXIMATE  BQOAL  DISTAMCB. 


Mik: 

ig» 

9.1 

Iron  and  steel  articles  are  grouped  into  the  same  11  lists  for  the 
application  of  comraoditf  rates  out  of  Chicago.    From  the  latter 
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dty  a  few  lesB-than-carload  rates  are  in  effect.  From  Gary  and 
ELammond,  Ind.,  to  Illinois 'points  the  Chicago  rates  are  applied; 
and  the  5  per  cent  increase,  although  originally  made  in  these  rates, 
was  not  continued  because,  as  defendants  contend,  of  fourth  section 
conditions,  which  would  not  exist  were  the  6  per  cent  increase  in 
the  Illinois  state  rates  to  go  into  effect. 

nUITS  AKD  VEGETABLES. 

The  general  baas  of  rates  on  fruits  and  vegetables  between  St. 
Louis  and  Illinois  points  was  formerly  the  same  as  the  basis  of  rates 
between  points  in  Illinois — the  distance  tariff  of  the  State  Public 
Utilities  Conmiission  of  Illinois — ^but  because  the  carriers  with  the 
longer  routes  met  the  rates  by  the  short  routes,  observing  the  rates 
of  the  short  routes  as  maxima  at  intermediate  points,  the  actual  rates 
applied  were  considerably  less  than  they  would  be  were  the  distance 
tariff  strictly  adhered  to.  At  present  the  rates  are  as  described  plus 
the  5  per  cent  increase. 

Thou^  fruit  and  vegetables  move  in  dl  directions  in  this  terri- 
tory, Chicago  is  the  great  receiving  market  St  Louis  obtains  ship- 
ments of  sweet  potatoes,  rhubarb,  tomatoes,  cucumbers,  beans,  and 
berries  from  southern  Illinois  and  apples  from  the  northern  part  of 
the  state.  Irish  potatoes  are  produced  in  western  Illinois,  and  apples 
move  from  Calhoun  county  and  the  central  part  of  the  state. 

The  great  volume  of  the  movement  is  in  carload  lots,  but  less- 
than-carload  shipments  are  not  uncommon.  This  fruit  and  vegetable 
traffic  is  generally  accorded  expedited  service,  and  not  infrequently 
refrigerator  cars  are  employed.  These,  the  defendants  testify,  in- 
volve a  charge  for  maintenance  of  approximately  50  per  cent  more 
than  box  cars,  and  on  the  lUinois  Central  entail  an  empty  move- 
ment of  about  50  per  cent  The  damage  claims  on  these  com- 
modities are  considerable,  in  1914  the  Chicago  &  Alton  paying 
out  for  this  item  8.8  per  cent  of  its  entire  revenue  from  the  traffic; 
the  Chicago  &  Eastern  Illinois,  4.06  per  cent;  the  Illinois  Central 
for  1915,  5.8  per  cent 

From  southern  Illinois  to  Chicago  there  is  considerable  movement 
of  fruits  and  vegetables  in  ^pool''  cars,  loaded  with  less-than- 
carload  shipments  from  various  shippers,  consolidated  into  car- 
load lots  by  shipping  associations  and  forwarded  on  the  basis 
of  carload  rates.  The  defendants  testify  that  they  perform  some 
extra  terminal  service  at  Chicago  to  facilitate  the  unloading  of  these 
pool  cars.  In  1914,  on  18  specified  railroads,^  with  8,150  miles  in 
Illinois — two-thirds  of  the  mileage  of  the  state — the  average  haul 

« A.,  T.  ft  8.  F. ;  C  B.  ft  Q. ;  C^  T.  H.  ft  S.  E ;  C  A  A. ;  C  G.  W. ;  C,  C,  C.  A  St  L. ; 
V^P.  ft  W.;a,lf.ftSt  P.;C.  ft&L;CftN.  W.;CB.  I.  AF.;  L  a;L.  B.  A  W. 
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per  ton  of  20,662  carloads  of  fruit  and  vegetables  is  given  by  the 
defendants  as  154  miles;  the  average  loading  14.8  tons,  the  average 
rate  7.2  cents,  the  average  car-mile  revenue  10.6  cents,  the  average 
ton-mile  revenue,  9.4  mill& 

For  150  miles  the  present  carload  rate  within  Illinois  on  berries  is 
18.1  cents;  the  present  rate  for  that  distance  from  St  Louis  to  an 
Illinois  point  is  19  cents,  which  is  less  than  the  rate  for  a  like  dis- 
tance in  Indiana,  Michigan,  Missouri,  Wisconsin,  Iowa,  Pennsyl- 
vania, and  New  York. 

Below  is  a  comparison  for  representative  distances  of  the  proposed 
carload  rates  on  certain  fruits  and  vegetables  between  Illinois  points 
with  the  present  rates  within  Illinois  and  with  rates  in  other  localities, 
both  state  and  interstate : 


• 

Distance. 

Commodity  and  where  rates  apply. 

60 

100 

15.8 

15 

25.7 

20 

22.6 

25 

16 

31.5 

25.2 

150 

200 

300 

400 

Berries: 

UliiK^.  proposed 

11.9 

11.3 

23.1 

13.7 

16 

19.5 

13.3 

23.1 

18.9 

19 

18.1 

82,6 

21 

28 

27.5 

19.5 

37.8 

29.4 

20.0 

19.6 

87. 3 

26.3 

83 

33 

28 

39.3 

87.8 

27 

98.7 

92.6 

42 

82.6 

89 

45 

30 

41.3 

44.1 

85 

96 

TlliiYoilt,  present  i ,-,.., , , , . , - .  -  - 

24.8 

Indiana r , , .  r 

Michigan  > 

34.7 

Missouri* 

49.5 

Wisconsin .  r , , . 

Iowa 

36 

Pennsylvanift, ,  - r .  -    r 

47.3 

New  York 

Intenitate.  Ohicaso  and  Iowa  *  

43 

Interstate.  KentncVy  to  OhicaKo -  ^ 

36 

Apjriee,peai8: 

Illinois,  proposed ,..,,. 

7.1 
6.8 
9.5 
7.9 
7.9 
11.5 
7 

&4 
7.9 

9.3 
8.9 
9.5 

10 

10.9 

15 
8.4 

10.5 

10 

10.7 

10.2 

11.0 

11.6 

18.4 

18 

11.3 

14.7 

12.1 

12.9 
U.6 
18.7 
15.2 
16.4 
19.5 
14.2 
15.9 
14.7 
16.1 

14.1 

18.4 

16.8 

18.4 

18.4 

22.6 

90 

16.9 

1&9 

91 

15.4 

Illinois,  present  * 

14.7 

Michigwi 

90 

Mlsflonri » 

90.9 

Wlsoonsin  ...          ... r 

Iowa 

36 

Pennsylvania. ., r .  r , . , 

18.9 

New  York 

Interstate,  f^ioago  end  Tow* «,.--,--.,, 

25 

Interstate.  Kentucdcy  toChicaeo 

34 

Potatoes: 

nUncls.  proposed 

7.1 

6.8 

9.5 

7.9 

9 

7 

• 

8.4 

7.9 

9.8 
8.9 
9.5 

10 

13 
9 
7.2 

10.5 

10 

10.7 

ia2 

11.6 
11.6 
15 
11 
9.9 
14.7 
12.1 

19.9 

U.6 

18.7 

16.9 

17 

14 

U.l 

16.9 

14.7 

19.1 

14.1 

18.4 

15.8 

18.4 

20 

15.6 

15 

16.9 

1&9 

16 

16.4 

nitncts.  present  > . , , 

14.7 

Miohisan 

90 

ifflmmri .             

WlflooDsin 

Iowa 

90 

PamnfYlvMda 

18.9 

New  York. 

Interstate,  Chicago  and  Iowa « 

90 

Int«itale,Kcntnoky  to  Chicago 

98 

Blmharb:  aspangos:  onions,  with  tops: 

IQinoM. propoMd . . .......... , 

7.1 
6.8 

IS.  6 

10.5 

11 

11.5 
7 

8.4 
7.9 

0.8 
8.9 

18.1 

13.7 

15 

16 
8.4 

ia5 

10 

ia7 
ia2 

14.7 

16.8 

90 

18 

11.8 

14.7 

HI 

19L9 

1L6 

16i8 

90 

2B 

19.5 

14.9 

1&9 

14.7 

16.1 

141 

18.4 

17.9 

24.2 

94 

92.5 

90 

16.9 

1&9 

21 

16.4 

Ultnoifl. prM(!int>....x........     x.    x       ^    .      . 

14.7 

IndiaoA ...    . 

MMiinrn., 

96.8 

Mlnonri ...      

"Wf  MWWtMiln  ,,,,,,,,,,,,,,,,,,,.,,,.,,,,,,,,,,,,,,,,,,,,,,,.,,., 

Iowa 

96 

Pepnsrlvania 

lao 

New  York. 

biterstate,  CbJoago  and  Iowa  * 

25 

Ifltentftte,  KentiMikyand  Chloaco.^ ...x 

n? 

. 



ilUinotoliitnitata rates  not  filed. 

«  Berries,  oarload,  third  class.  MoRls'f  I.  a  C..60. 

•Appnwd  by  luMmri  Pnhlio  UtOttlM  Oimiwicia  •■  toaroles 

^Pmerlhed  1^  Intantala  Oonmarot  Comiwiwloa  in  Doekay  Not.  8068, 


,  44l7,and  8464, 99 1.  C.  C, 880. 
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Commodity  and  where  rates  apply. 

Distance. 

W 

100 

160 

300 

300 

400 

Tomatoen: 

DliDOii.  DTOPOMd «....^ 

7.1 

6.8 

12.6 

ia6 

11 

11.6 
6 

8.4 
7.9 

9.3 
8.9 

13.1 

13.7 

16 

16 
7.2 

10.6 

10 

la? 

ia2 

14.7 
16.8 
20 
18 
0.2 
14.7 
13.1 

13.3 

U.6 

10.  S 

30 

33 

19.6 

ILl 

16.9 

14.7 

16.1 

14.1 

13.4 

17.9 

34.3 

34 

33.6 

16 

16.9 

18.9 

31 

16.4 

Hlhiois.  prMfmti. 

147 

Indiana 

M  idiican 

36.8 

Mteffllri ,  . 

Wisconsin -  r . ,  , . . 

Iowa - 

30 

Fnnvfylvania r  r        . . . , 

18.9 

NewVork 

Iiti*ffjrtfttft.  Chlcairo and  Towa  *..  r ,..,..,,, 

25 

fntfintatfi.  KmtnclcT  and  Chtcain>.r -  -  - 

80 

>  Illinois  interstate  rates  not  filed. 
*  Prescribed  by  Interstate  Commerce  Commission  in  Dockets  Nos.  8008,  4407,  and  8404, 
S9  L  C.  C,  580. 

In  Ponohatoula  Farmers^  Asso.  v.  /.  G.  B.  B.  Co.^  19  I.  C.  C,  513, 
a  maximum  carload  rate  on  lettuce  from  Ponchatoula,  La.,  to  Chi- 
cago, HI.,  of  55  cents  per  100  pounds  was  prescribed.  The  distance 
is  870  miles  and  the  ton-mile  yield  12.6  mills.  The  rates  on  beans  of 
52  cents  and  on  cabbage  of  44  cents  were  not  disturbed.  These 
yielded  11.9  mills  and  10  mills,  respectively. 

In  Fruits  cmd  Vegetables^  48  I.  C.  C,  291,  inter  alia,  certain  car- 
load rates  on  fruits  and  vegetables  were  approved  from  points  in  the 
south,  east  of  the  Mississippi  River,  to  points  north.  *The  Illinois 
Central  and  the  Louisville  &  Nashville  carry  large  quantities  of  fruits 
and  vegetables.  Below  are  a  few  carload  rates  of  these  carriers, 
taken  as  representative  of  the  rates  of  all  the  lines  serving  the  east 
ade  territory: 


Groop  2  (miDois  Centitl). 

Altany.Oa 

Oetfs^rla 


MMnphis.. 

•   •   •   «  •  ^BiW  •    •    •     • 

GhioBco... 
BlUlmoie. 


808 


Potatoes. 


Rate. 


80 

28 

a 

48.6 


Rere- 
nue 


mile 


16.2 
19.3 
11.8 
10.8 


Tomatoes. 


Rate. 


Cmu. 
41 
38 
88 


Reve- 
nae 

per  ton- 
mile. 


MUU, 
20.7 
19.2 
ia4 
20.7 


Apples. 


Rate. 


Orate. 
42 
39 


Bare- 

nne 

per  too- 

mile. 


21.2 
20.9 


Comparing  the  earnings  per  ton-mile  of  the  rates  from  New  Or- 
leans to  Memphis,  395  miles,  on  potatoes,  15.2  mills ;  on  tomatoes,  20.7 
mills;  and  cfn  apples,  21.2  mills,  with  the  earnings  under  the  rates 
between  St  Louis  and  Illinois  points  for  150  miles  which  are,  on  pota- 
toes, 14.2  mills ;  on  tomatoes,  14.2  mills ;  and  on  apples,  14.2  mills,  we 
find  additional  evidence  bearing  on  the  level  of  rates  here  involved. 

PACKING-HOUSE  PRODUCTS  AND  FRESH  MEATS. 

There  are  packing  houses  both  in  St.  Louis  and  East  St.  Louis, 

and  also  many  at  Chicago.    There  is  a  heavy  movement  of  packing- 
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house  products  and  fresh  meats  from  East  St.  Louis  to  Chicago  and 
a  lesser  movement  to  interior  Illinois  points,  such  as  Decatur,  Spring- 
field, and  Jacksonville.  St  Louis  also  ships  to  these  destinations, 
though  in  smaller  volume.    There  is  no  packing  plant  at  Keokuk. 

These  commodities  generally  move  in  private  cars  owned  by  the 
packers,  for  which  the  railroads  pay  by  way  of  mileage  three-fourths 
cent  per  mile  for  both  loaded  and  empty  movement — the  empty 
movement  of  these  packers'  cars  is  nearly  100  per  cent.  There  are 
commodity  rates  between  St.  Louis  and  Keokuk  and  practically  the 
entire  state  of  Illinois  on  a  basis  5  per  cent  higher  than  the  rate 
within  Illinois.  Between  St.  Loiiis  and  Chicago  the  rate  on  packing- 
house products  is  10.5  cents  and  between  East  St.  Louis  and  Chicago, 
10  cents ;  on  fresh  meats  14.2  cents  and  13.5  cents,  respectively.  The 
St.  Louis  rates,  the  defendants  contend,  are  compelled  by  '^fierce 
competition,''  and  they  allege  that  there  are  no  lower  rates  in  the 
country  on  the^  commodities,  save  only  the  Illinois  state  rates. 

Below  is  a  comparison  between  rates  on  packing-house  products 
and  fresh  meats  from  St.  Louis  to  Chicago  with  rates  in  other  ter- 
ritories : 

OwnmoiHty  rates  cm  pacMng-Kouie  prodtfcttf  and  fresh  meats. 


Frtsh  m«At  rata. 


Commod- 
ity Ate 
(otntf). 


Oats. 


Pacldn^hoase  prod- 
acts  Ate. 


Commod' 
itynte 
(oenti). 


8t  Lonif  to  Ghkago 

Kmai  aty  to  St  Look 
Ghkago  to  Cbicimmtl — 

StLoaiitoAIbia 

GlUoago  to  Detroit 

at  Louis  to  ICoatloallo. . 
StLonistoHotMriy 


2n 


271 
372 
137 
147 


14.2 

18 

21 

20 

21 

14.2 

14.f 


4th— 28.1 
8d--85 


8d-32 


4th-18.8 
Sd-20 


10.f 

18 

12.8 

16 

12.8 

10.5 

18 


8th— ia.f 
8th— a 
5th— 15.8 
6th— 19 
6th— 18.7 
5th— 14.7 
6th— 17 


The  defendants  showed  that  the  rates  on  packing-house  products 
and  the  rates  on  fresh  meats  between  St  Louis  and  Chicago  are 
lower  than  the  rates  on  packing-house  products  in  official  classifica- 
tion territory ;  lower  than  the  rates  between  Chicago  and  Cincinnati, 
or  Louisville,  or  Detroit,  lower  than  the  rates  between  East  St.  Louis 
and  Evansville,  or  Louisville,  lower  than  those  between  Milwaukee 
and  Indianapolis.  Further,  that  the  only  rate  that  could  be  found 
lower  was  the  rate  of  9^  cents  on  packing-house  products  from 
Oiicago  to  Indianapolis,  a  distance  of  183.6  miles.  The  rates  on 
fresh  meats  and  packing-house  products  between  St  Louis  and 
Keokuk  and  Illinois  points  generally  are  lower  than  the  rates  for 
similar  distances  in  central  freight  association  territory. 
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Below  the  St.  Louis-Chicago  rates  on  packing-house  products  and 
fresh  meats  are  compared  with  other  interstate  rates  on  the  same 
commodities : 

COMPARISON  or  RATES  ON  PACKINO-HOU8B  PRODUCTS. 


Gfalncoto— 

8f.  LouL^ 

Bast  St.  Louis 

QsciiiiiaU 

LoaisyiUe. 

BruBviUe 

Detroit 

Indianapolis 

B«t  St.  Louis  to~ 

S^aiiSTiUe 

Louisville 

Attica 

IndianapoUs 

Mllwankae  to  IndianapoUs. 


Distanoe. 


•290.6 

1287.2 

«2«5.3 

«  324.8 

4266 

•283.4 

•183.6 

'162 
4266 
•208.7 
*238 
M  268.5 


Rate. 


10.6 
10 
12.6 
13.6 
12.6 
12.6 
9.6 

12.6 
12.6 
12.6 
10.6 
11.6 


liini- 
mum- 
weigbt. 


Pound*, 
26,000 
26,000 
30,000 
30,000 
30,000 
30,000 
30,000 

30,000 
80,000 
30,000 
80,000 
30,000 


Barn- 
ing?. 


Eam- 
ines  per 
ton- 
mile. 


827.30 
20.00 
37.80 
40.80 
37.80 
87.80 
83.30 

37.80 
87.80 
37.80 
31.60 
41.76 


Earn- 
ings per 
car- 
mile. 


80.0072 
.0060 
.0087 
.0063 
.0094 
.0061 
.0103 

.0166 
.0004 
.0121 
.0090 
.0066 


80.0039 
.0004 
.1325 
.1258 
.1421 
.1388 
.1714 


.1421 
.1811 
.1323 
.1618 


COMPARISON  OF  RATES  ON  FRESH  ICBATS. 


CUeacp  to  IndianapoUs 
East  St.  Loois  to  Indiana; 
MOwaakee  to  Indiana 
IndianapoUs  to  Bast 
CUeagoto— 

K.  Louis 

Bast  St.  Loois.. 


UanapoUs. 

apolo 

St.  Loois. 


Looisvllle 

Dttrait 

Bt  Loois  to  LooiSTilte. 


•183.6 
•238 
!•  268.6 
U238 

1290.6 
>  287.2 
•285.3 
•324.8 
•283.4 
<2e6 


10.8 
17.8 
20 
26.2 

142 
186 

21 

22 

21 
216 


20,000 
20,000 
20,000 
20,000 

20,000 
20,000 
20,000 
20,000 
20,000 
28.000 


838.60 
84.60 
42.00 
60.40 

28.40 
27.00 
42.00 
44.00 
42.00 
60.20 


80.0183 
.0146 
.0166 
.02U 

.0097 
.0091 
.0146 
.0134 
.0161 
.0162 


10.1881 
.1467 
.1664 


.0977 
.0912 
.1472 
.1366 
.1482 


I  a  A  B.  L  R.  R. 
■  aAO.R.R. 

•  CnI.AL.R.R. 

•  UANw-SootbeniRy. 


•  N.  Y.  C.  and  M. 

•Monon. 

» L.  A  N.  R 


•C.AE.I.-.Wabaah. 


%, 


•  VandaUa  R.  R. 

»C..M.  &St.P^.AB.L 

i>  Bijg  Foot. 


UVB  STOCK. 

There  is  some  movement  of  live  stock  between  St.  Louis  and  Illinois 
points,  and  the  basis  for  the  commodity  rates  is  the  Illinois  scale  of 
commodity  rates  plus  5  per  cent,  except  for  bridge  tolls  where  these 
are  not  absorbed.  The  defendants  showed  that  for  the  year  ended 
Jime  20, 1914,  on  the  13  roads  referred  to  above  the  average  weight 
of  the  load  per  car  of  live  stock  was  11.46  tons  within  Illinois,  the 
average  haul  per  car  124  miles,  the  average  haul  per  ton  114.6  miles, 
the  average  revenue  per  ton-mile  15  mills  and  per  car-mile  15.87 
cents.  The  average  rate  in  Illinois  for  the  average  haul  was  8.6 
cents,  as  compared  with  11.6  cents  on  cattle  and  11.8  cents  on  hogs 
for  the  same  haul  in  Iowa.  The  general  basis  of  all  live-stock  rates 
in  central  freight  association  territory,  except  for  horses,  is  fifth 
class — sometimes  fourth  class — ^but  the  rates  used  are  higher  than 
those  within  Illinois.  The  following  table  gives  certain  interstate 
rates  in  this  general  territory; 
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CsttU, 
hogs. 


NapdMn,  Ohio.. 
N«w  Haven,  Ind. 
Waotviltoyliid... 
LAktviUe^Ind.... 

Topeka,  md 

Bdan,  wis 

Lodi,Wi8. 

Barton.  Wis. 

Maidota,Wis.... 

WalooU,  Iowa.... 


Ifalooiii,  Iowa.. 
MitobeUylowa. 
Farb«r,Mo..... 


TolidOfOblo. 

.....do 

ChlcasOflU... 
do 


.do. 
.do. 
.do. 
.do. 
.do. 

.do. 


tt.6 
66 

87 

las 

U9 
149 
119 
186 

196 


Omft. 
7,4 
8L9 
7.9 
9.6 
11 
18 
»17.6 


.do. 
.do. 
.do. 


840 


«16.6 

«16 

U6 

«21 

>S1 

«22.5 

124 

M8 

120.6 


Ottttt, 
10 

n 

18.7 

n 

90.8 


18.8 


'Hogs. 


•Sheap. 


•Oattie. 


From  points  on  the  Missouri  River  it  is  usual  to  make  the  same 
rates  on  live  stock  to  East  St.  Louis  as  to  St.  Louis,  but  frcnn  points 
in  Missouri  100  to  150  miles  distant  from  St.  Louis  the  rates  to  St. 
Louis  are  lower  than  to  East  St.  Louis,  due,  the  defendants  allege, 
to  the  Missouri  state  rate& 

Below  are  shown  live-stock  scales  within  several  western  states 
offered  in  comparison  with  the  Illinois  rates: 
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Below  the  Illinois  state  rate  from  Champaign  to  Chicago  is  conti- 
pared  with  rates  from  Champaign  to  Indianapolis  and  from  Indiana 
points  to  Indianapolis: 


From — 

To- 

ICUes. 

CatUe. 

fitheep. 

Hogs. 

Hofses. 

* 
''^ampaien,  TIL.  ., 

OMflago 

1126 

•  U18 

30 

60 

66 

105 

10.7 
•11.6 
8 

11.1 
16 
15 

17.3 
11.6 

0) 

13.2 
•11.6 

11.8 

Do 

TndlMHipoiis .   . , 

•37.0 

1^i)ta%^fn   Xnd 

do.r 

niArkiiTTfll   Tn<i; 

do 

La  Fayette,  bid 

do 

(•) 

Raob,  lad 

do 

1  Illinois  Central. 

s  Cleveland,  dnnfamatt,  Chioago  A  8t.  TiOiifs. 

•  Used  class  rates  . 

*  Interstate  olass  rates: 

Cattle, 

sheep, 

and 

hogs. 

Hones. 

Lebanon,  Ind.,  to  Indianapol 
Clarks  HOI,  IiuL,  to  Indianai 
La  Fayette,  Ind.,  to  Indiana] 
Raub,  Ind.,  to  IndJanapoUs. 

Js 

7.4 
9.6 
0.6 
11 

11.  • 

K>|fS 

21 

polls 

21 

r "■"' *  ••••••••-■••••-•••• 

26.3 

Special  equipment  is  necessary  for  live  stock,  and  the  return 
loading  is  light.  Within  Illinois  the  36-foot  car  is  chiefly  used  for 
handling  live  stock  and  the  minima  prescribed  are:  Cattle  and 
horses,  22,000  pounds;  hogs,  single  deck,  17,000  pounds,  double  deck, 
22,000  pounds ;  sheep,  single  deck,  14,000  pounds,  double  deck,  19,000 
pounds.    Caretakers  of  live  stock  are  given  free  transportation. 


GRAIN  AND  GRAIN  PRODUOTS. 

St.  Louis  and  East  St.  Louis  for  a  number  of  years  past,  with  re- 
gard to  grain  and  grain  products,  have  been  treated  as  (me  market, 
and  the  rates  to  St.  Louis  and  East  St.  Louis  from  points  in  niinois 
outside  the  radius  of  approximately  100  miles  were  the  same.  The 
two  cities  have  one  grain  exchange. 

In  the  early  part  of  1914  there  was  a  general  increase  of  about  1 
cent  per  100  pounds  in  the  rates  on  grain  and  grain  products  from 
points  in  Illinois  to  all  of  the  primary  markets,  both  in  Illinois, 
where  the  traffic  was  interstate,  and  outside,  including  St.  Louis. 
Succeeding  the  action  of  the  Commission  in  Grain  Bates  in  Central 
Freight  Association  Territory^  28  I.  C.  C,  549,  holding  the  increase 
interstate  justified,  this  same  increase  was  denied  as  to  East  St.  Louis 
by  the  State  Public  Utilities  Commission  of  Illinois,  but  an  appeal 
now  lies  in  the  supreme  court  of  Illinois.  Following  The  Five  Per 
Cent  Cassy  supra^  an  increase  of  5  per  cent  was  made  in  all  the  com- 
modity rates  on  grain  and  grain  products  into  St  Louis.    The  bulk 
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of  the  traffic — about  80  per  cent,  say  the  defendants — ^in  grain  and 
grain  products  in  Illinois  moves  on  specific  c(»nmodity  rates.  For 
shorter  hauls  and  to  the  mills  the  Illinois  distance  scale  is  the  basis. 
Also,  for  very  short  hauls  into  St.  Louis  and  East  St.  Louis  this  scale 
is  applied ;  but  as  the  distance  increases  large  rate  groups  are  made 
to  all  primary  markets  in  Illinois  and  to  St.  Louis.  Grain  in  Illinois 
is  divided  into  wheat  and  commodities  taking  wheat  rates,  coarse 
grain  and  grain  products  taking  coarse  grain  rates.  Grain,  as  a 
rule,  loads  more  heavily  than  grain  products.  The  defendants  con- 
tend that  to  avoid  discriminations  St.  Louis  and  East  St.  Louis 
diould  still  be  grouped  together  for  grain  as  formerly. 

The  average  haul  of  grain  to  the  St.  Louis  and  East  St.  Louis 
market  was  given  as  145  miles,  the  average  rates  for  the  distance  7 
cents  per  100  pounds  to  St.  Louis  and  6  cents  per  100  pounds  to  East 
St.  Louis,  while  for  corresponding  distance  the  rate  into  Indianapolis 
is  8  cents;  from  Iowa  City,  Iowa,  to  Peoria,  111.,  11  cents;  from  Cedar 
Point,  Kans.,  to  Kansas  City,  Mo.,  12  cents;  from  Boyd,  Minn.,  to 
Minneapolis,  9^  cents ;  from  Muscoda,  Wis.,  to  Milwaukee,  9i  cents ; 
all  in<licating  that  the  average  general  level  of  rates  on  grain  from 
Illinois  points  into  St.  Louis  and  East  St.  Louis  is  below  that  of 
rates  into  other  primary  markets  in  the  same  general  territory. 

Following  is  a  table  taken  from  one  of  the  defendants'  e^ibits, 
which  illustrates  the  existing  differences  in  the  com  and  wheat  rates 
on  eight  roads  as  between  St.  Louis  and  East  St.  Louis  and  points  in 
Illinois  for  distances  approximating  the  average  haul : 


Corn  and  wheat  from^ 


DlstaDoa. 


StLooto. 


Bast 
StLooto. 


Atlanta,  ni... 

lfoLMn.ni... 
^    ShMar^lU... 
C^P.*a.L.: 

Xflboiinia,m. 

Oaklbiti,IU... 

AttMbory^m. 


liUet, 
138 
14S 
153 

149 
146 
141 


Genu, 
>7 
»7 
»7 

•T 
•7 
•7 


Omit. 


*6 

•0 
•6 
«6 


*I.aC.A-650. 


>  ni.  Pab.  Utfl.  Com.  118. 


•LC.C.1006. 


The  following  table  illustrates  rates  on  grain  and  grain  products 
made  under  the  Illinois  distance  tariff  in  comparison  with  the  com- 
modity rates  fn^n  St  Louis  and  East  St.  Louis  to  Illinois  points: 
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HUM. 

WIlMt. 

Float. 

Othn 

s 

i! 
1* 
V 

11-7 

OmU. 

r 

10.1 
11,7 

CM*. 

to 

40 

n 

100 

m 

u» 

an 

19S 

?■' 

^ 

W^EEEE=r 

The  defendants  submitted  statistics  on  grain  within  Ulinois  as 
to  the  13  roads  referred  to  above.  They  showed  that  for  the  yeur 
ended  June  30,  ldl4,  the  average  haul  per  car  was  103.C>  miles;  the 
average  net  weight  per  car,  33.2  tons;  the  car-mile  revenue,  32  cents; 
the  net  ton-mile  revenue,  10.9  mills;  the  revenue  per  100  pounds  on 
the  weight  of  freight,  4.98  cents.  As  to  flour  and  other  grain  prod- 
ucts for  this  period,  the  average  haul  per  car  was  91  miles;  the 
average  net  weight  per  car,  20  tons;  the  revenue  per  car-mile,  19.5 
cents;  the  revenue  per  net  ton-mUe,  8.9  mills;  and  the  revenue  per 
100  pounds  on  weight  of  freight,  4.43  cents.  From  this  it  appears 
that  the  returns  from  this  grain  traffic  in  Illinois  are  low. 

PBTROLETTM  AND  ITS  PRtWUCTB. 

The  general  basis  of  commodity  rates  on  petroleum  and  its  prod- 
ucts from  St.  Louis  to  points  in  Illinois  is  in  relation  to  that  of  the 
rates  out  of  Wood  River,  III.  Between  points  in  Indiana,  between 
points  in  Ohio,  between  points  in  Ohio  and  points  in  Indiana,  and 
between  points  in  these  states  and  points  in  Illinois  the  general 
basis  on  this  commodity  and  its  products  is  90  per  cent  of  fifth 
class,  official  classification,  which  is  the  general  basis  in  official 
dasaification  territ(»7.  The  St  Louis  and  Keokuk-Illinois  rates 
are  on  the  same  basis  as  the  rates  between  points  in  Illinois,  save 
for  the  additional  5  per  cent  The  commodity  rates  in  Illinois  bear 
no  fixed  relation  to  the  Illinois  class  rates.  The  defendants'  wit- 
ness stated  that  ihoy  were  frton  60  to  80  per  cent  of  the  90  per 
oent  of  the  fifth-class  official  classification  scale.  Petroleum  gen- 
erally moves  in  privately  owned  cars   upon   which   a  mileage  of 
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three-fourths  of  a  cent  a  mile  on  both  the  loaded  i^nd  empty  move- 
ments is  paid  to  the  owners. 

Below  is  a  table  showing  the  present  rates  cm  petroleum  and  its 
products  from  St.  Louis  to  points  in  Illinois  compared  with  the 
rates  on  the  same  commodities  between  points  within  Illinois  and 
from  Mid  to  points  in  central  freight  association  territory : 


MUeue 
block. 


H) 
20 
100 
IflO 
ITS 
»0 
375 


From— 


St.  Louis.  Mo.... 
Wood  River,  ni.. 

Toledo,  Ohio 

St  Louis,  lio 

Wood  River,  ni.. 

Whiting,  Ind 

BUlAX&jUo..., 
Wood  River,  HL. 

linttyOhio 

St  Louis.  Mo.... 
Wood  River,  RL. 
IJiiia,Ohio. 


St  Louis,  Mo 

Lawrenoeville,  Rl . 

Whittng,Ind 

'StLoa&,Mo 

Lawrenoeville,  Rl. 

Toledo,  Ohio 

StLocU8,Mo 

WoodRlver.Rl... 
Cleveten^Ohio... 


T<H- 


kameoU^ 

Dofseyi,  uL 

Lime  dtv,  Ohio- 
Bunker  HULUl.. 

Litchfield,  in 

Union  Centerlnd 
Shelbyville,  m... 
Middlesworth,  Rl. 
Alexandria,  Ind.. 

Dudley,  ni. 

CoQlogue,  Rl 

Frankfort,  Ind... 

Chrisman,  HI 

Schneider.  Ind. . . 

Stanley,  Ohio 

PanviUe,  HI 

Bartsdale,  Ind. . . 
Lockland,  Ohio. . 

Momenoe,  111 

Morris.  HI 

Daleville,  Ind.... 


Actual 

R«lM. 

MBm, 

Omtt. 

las 

LI 

&3 

8.1 

0 

8.1 

47.0 

8.8 

40.8 

8.8 

47 

&8 

06 

7.4 

07 

7.7 

101 

8.8 

160 

7.8 

148 

7.8 

146 

10.0 

178 

8.3 

177 

0.5 

174 

1L8 

196 

0.8 

300 

0.6 

301 

U.8 

371 

lao 

378 

10.8 

374 

13.4 

The  rates  on  petroleum  from  Lawrenoeville  and  Wood  River  to 
points  in  Illinois  are  lower  than  the  rates  prescribed  by  the  Bail- 
road  &  Warehouse  Commission  of  Illinois,  the  predecessor  of  the 
public  utilities  commission. 

AORICUinXTRAL  IMPLEMENTS. 

Agricultural  implements  between  St.  Louis  and  Keokuk  and  Illi- 
nois points  move  chiefly  on  commodity  rates,  and  the  St.  Louis  rates, 
distance  considered,  are  generally  5  per  cent  in  excess  of  the  rates 
between  nUnois  points.  Under  Illinois  dassiGcaticHi  these  articles 
are  rated  sixth  class  with  a  carload  minimum  of  20,000  pounds.  In 
official  classification  the  rating  is  fifth  class  with  a  minimum  of  24,000 
pounds,  and  in  western  and  Iowa  classification  the  rating  is  class  A, 
with  minimum  of  24,000  pounds.  In  official  and  central  freight  asso- 
ciation territories  these  articles  are  handled  almost  entirely  on  a  claas 
basis,  while  within  Illinois  the  defendants  estimate  that  from  90  to  95 
per  cent  of  the  movement  is  on  commodity  rates  lower  than  fifth  class. 
For  agricultural  implements  and  buggies  shippers  frequently  order 
large  specially  prepared  equipment,  such  as  furniture  or  high  vehicle 
cars,  more  expensive  than  the  ordinary  box  car.  These  furniture  or 
high  vehicle  cars  have  a  large  empty  return  movement. 

On  all  of  the  carload  traffic  in  this  commodity  in  Illinois  on  the  13 
roads  for  1914,  the  average  haul  per  car  was  given  as  101.9  miles; 
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the  average  load  per  car,  14.35  tons ;  the  loaded  car-mile  revenue,  18.8 
cents;  and  the  net  ton-mile  revenue,  13  mills.  On  the  Chicago,  Bur- 
lington &  Quincy  system  in  1914,  the  average  haul  on  agricultural  im- 
plements was  given  as  285.8  miles,  and  the  average  car-mile  earnings 
for  that  distance  were  19.27  cents.  The  rate  between  St.  Louis  and 
Chicago  on  these  commodities  is  16.3  cents.  If  they  moved  under 
the  Illinois  dass  rate  it  would  be  16.5  cents. 

Below  is  a  table  compiled  from  one  of  the  defendants'  exhibits  of 
rates  on  agricultural  implements  between  St.  Louis  and  Illinois 
points  compared  with  other  state  and  interstate  rates  and  the  earn- 
ings under  those  rates.  Here  are  also  compared  rates  obtained  by 
an  average  of  the  rates  on  these  commodities  under  the  distance 
tariff  in  Iowa,  Missouri,  Minnesota,  and  Wisconsin : 


Rout*. 


ICites. 


PFBBOnt 

rate. 


Gross 
per  car 

eemlngs 
(94,006 

pounds). 


Gross 
eemlngs 
per  car- 

mUe, 


Incfoese  in  rate  and  mr  oar 
earnings  if  sveran  oT  state 
rates  shown  in  Pattefsoo'i 
Exhibit  No.  4,  p.  378,  Car- 
rfen'  Topical  Ibstract  of 
Evidence  in  I.  P.  U.  C. 
used. 


Bale. 


Gross 

earnings 
per  car 
(94,000 

pounds). 


in 
reyeme 
peronr. 


Between  Chicago  and— 

St.  Louis 

East  St.  LoodB. 

Qnincyi 

Keoknki 

HamOtoo* 

BorUngtoni..!!.!!! 
Between  Peoria  and— 

St.  Locds 

East  St.  LoodB 

QoinOT 

Hamlitoii. 

Keoknk 

Buungton  •••.•.... 
BetweenOttawa  and— 

St.  Louis 

EastSt.  Loois 


281 

378 


irTTti; 


Keoknk 

BnrUngton , 

Between  Canton  and— 

St.  Loois* 

East  St.  Louis* 

Ininc 


Ron. 

Keoknk 

Bnittngtoo 

Between  Kock  Island  and  Mo- 
Uneand— 

St.  Louis 

East  St.  Louis 


Keoknk... 
BnrUngton. 


949 
973 
908 

178 
170 
U8 
119 
118 
08 

9S1 
940 
317 
180 
101 
180 

188 

186 

123 

83 

86 


337 
334 
163 
133 
130 
87 


Omit, 
18.3 
16.6 
13.7 
13.7 
13.7 
13.7 

U 
U 
11 
11 
11 
11 

18.8 

16.6 

13.7 

11 

13.7 

13.7 

13.7 

13.7 

11 

U 

U 

U 


18.7 

13.7 

U 

11 

11 

U 


830.13 
37.90 
31.90 
89.88 
3L90 
39.88 

96.40 
96.90 
96.90 
96.90 
96.40 
98.40 

30.19 
37.90 
96.90 
26.90 
98.40 
96.40 

89.88 
81.90 
96.90 
96.x 
96.40 
96.40 


89.88 
81.30 
96.20 
96.90 
98.40 
98.40 


1 


Cents. 
13.0 
13.3 
11.0 
13.9 
0.9 
16.0 

18.9 

14.8 

18.4 

99.6 

10 

97.4 

U.1 

19.4 

11.8 

13.9 

13 

18.8 

18.6 
18.0 
90.8 
80.8 
90.0 
81.8 


U.4 
18.8 
16.6 
18.0 
90.8 
30.3 


dnU. 
94 
94 
94 

91.8 

94 

90.3 

17.9 
17.9 
17.9 
13.8 
13.8 
18.1 

94 

91.6 
90.3 
18.0 
90.3 
17.9 

18.0 
17.9 
13.8 
13.1 
13.1 
13.1 


31.6 
31.6 
17.3 
16.3 
16.3 
13.1 


867.80 
67.80 
67.80 
61.60 
67.60 
48.73 

41.98 
41.98 
41.98 
83.19 
83.19 
8L44 

67.60 
61.60 
48.79 
46.36 
48.79 
41.98 

87.60 
41.98 
83.19 
31.44 
31.44 
81.44 


61.60 
61.60 
41.28 
36.79 
36.79 
31.44 


818.48 
90.40 
16.40 
18.79 


18.84 

14.88 

14.88 

16.08 

7.83 

6.73 

8.M 

18.48 
14.40 
93.0 
90.18 
11.89 
14i86 

19.80 
10.08 
7.09 
6.34 
6.04 
6.04 


18.73 
30.40 
16.  OB 
11.. 
10.: 
6.04 


iBaitbonnd. 


*  Westbound. 


It  will  be  noted  that  the  rate  on  agricultural  implements  from 
St.  Louis  to  Chicago  is  16.3  cents,  and  for  about  the  same  distance 
from  St  Louis  to  Kansas  City,  22}  cents. 
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In  the  1916  Western  Rate  Advance  Case— Pari  II,  37  I.  C.  C,  114, 
at  page  128,  it  was  said : 

The  carriers  are  attempting  to  idace  agricultural  implements,  as  far  as 
possible,  on  the  dass  basis,  and  as  machinery,  which  is  fairly  r^resentative 
of  the  entire  class  A  list  and  moves  in  greater  quantities  than  the  agricul- 
tural implement  mixture,  takes  class  A  rates,  no  reason  appears  why  the  imple- 
ment mixture  should  not  be  placed  on  the  same  basis. 

The  present  rates  on  agricultural  implements  between  St.  Louis 
and  Keokuk  and  Illinois  points  are  below  the  class  basis  under  the 
Illinois  classification. 

GLASS  BOTTLES. 

The  rates  on  glass  bottles  and  fruit  jars  between  St.  Louis  and 
Keokuk  and  points  in  Illinois  are  105  per  cent  of  the  rates  on  the 
same  commodities  within  Illinois,  where  they  are  carried  on  com- 
modity rates  lower  than  the  Illinois  distance  scale,  and  adjusted  with 
respect  to  rates  from  producing  points  elsewhere.  Since  no  bottles 
are  made  in  St.  Louis  and  Keokuk,  the  movement  is  largely  into 
these  cities. 

Below  are  shown  carload  rates  on  glass  bottles  from  Illinois  pro* 
dudng  points  to  St.  Louis  and  Keokuk  as  compared  with  rates  from 
Indiana  producing  points  for  equal  distances: 

Comparaiiwe  itaUmerU  of  rates  an  glau  boUUs,  carload,  from  lUinoii  producing  powUs 
to  8t,  Louis,  Mo,,  ana  Keokuk,  versus  rates  from  Indiana  producing  pointe  to  points 


To  St.  hoai».  Mo.,  from- 

AitoB,m 


Hllliboro.m 


Strtator.m 


GkioagoHfli«hto.ni.. 

T*  Ktoknk,  lowm,  tnm— 

Alton^m 


fiUliboro.ni 


StiMter.ni 


,ni 


lUto. 


6.3 

S.3 

11.0 

13.6 

10.6 
1S.1 
10.6 
1S.1 


34 

56 

316 

260 

167 
341 
106 
367 


Frooi— 


Terrt  Haato,  lad . 
IndiaiispoUs,  Ind . 
TemHaata,Iiid. 
IndianapoUf.  Ind 
Bvantvme,  ud . .. 

Mimeie,Ind 

ladianapoUtilnd., 
Evaiiflvllle,  Ind... 

Munoie,  Ind , 

IndlanftpoUfl,  Ind . 
Indianapolis,  Ind . 
Winchester,  Ind . . 

^xMGIty.Ind 

Monele,  Ind. 


1^ 
IHidl 


ilDdianapotts,  Ind 
BTansTiIle,Ind.. 

Mimoie.Ind 

Ttrre  Hante,  Ind 

ICunde.Ind 

BTantviUe.  Ind . . 
Indianapfws,  Ind 
IndianMotts,  Ind 
Terrs  HiMite,  Ind 
ICtmoto.lBd 


IV- 


Conlofoe,!!! 

Reno,  Ind 

Reelarllle.Ind.... 
Kokomo,  Ind...., 

Smith.  Ind ., 

Frankfort.  Ind .. . , 

Shel1>7,  Oido 

Wadena,  Ind 

Westriew.  Ohio.. 

Berea,Ohlo 

SanduikT,  Ohio.. 
Springfield,  ni... 


ChieagOylll 

Kansas,  Ul 

Altamont.ni 

Moroecq.Ind 

Akron,  Ohio , 

Marsh,  Ohio 

Wellington.  Ohio 
Winthrop,Ind.... 

Martel,Ohio 

St.  Louis,  Mo 

Keokuk,  Iowa — 
GtfitraUa,IU 


Rate. 


8.0 

8.4 

0.6 

7.0 

10 

8.4 

1B.7 

18.7 

14.3 

16.2 

18.7 

16.8 

11.6 

18.7 

13.6 

18.7 

14.2 

14.7 

18.7 

12.1 

18.7 

14.3 

16 

14.7 


34 

38 

34 

64 

67 

61 

316 

310 

314 

371 

31D 

278 

168 
168 
161 
340 
384 
384 
108 
106 
106 
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BRICK,  CXJkT,  AND  TILE. 

R&te  groups  on  all  building  and  paving  brick  are  large.  The  St. 
Louis  group  extends  west  as  far  as  Vandalia,  Mo.,  and  east  as  far 
as  Altamont,  IlL  St.  Louis  and  East  St.  Louis  both  took  the  same 
group  rates  from  Illinois  points  from  1902  imtil  5  per  cent  was 
added  to  the  St.  Louis  rates,  with  no  change  in  the  East  St.  Louis 
rates. 

Canton,  Ohio,  produces  a  large  amount  of  this  commodity  and  is 
typical  of  Ohio  producing  points.  For  substantially  equal  distances 
to  points  in  Ohio,  Pennsylvania,  and  Wisconsin,  the  rates  from 
St.  Louis  are  less  than  the  Canton  rates  for  the  shorter  hauls  and 
for  the  longer  hauls  about  the  same. 


St.  Louia 

Cinton,  Ohio. 

St.  Lonlfl 

Omton,  Ohio. 

8t.  Louis 

Cinton,  Ohio. 

St.  Louis 

Ouiton,  Ohio. 

Oalesbaig,  IlL 

Do 


Plainyiew,IU.. 
La' eviUe,  Ohio 
SpringfMd,  m. 
nttsbun^,  Pa. 

Peoria,  ui 

Lima,  Ohio 

Cayuga,  lU..... 
Dixon,  Ohio... 

St.  Louis^.. 

Chicago,  m..... 


Miles. 

Rate  per 
ton. 

50 

Sa84 

80 

.84 

90 

.9S 

101 

LOS 

1«2 

1.16 

leo 

1.21 

187 

1.36 

200 

i.ao 

106 

LOS 

IM 

1.00 

STONE,  SAND,  AND  GRAVEL. 

The  St  Louis  rates  are  105  per  cent  of  the  East  St.  Louis  rates 
from  and  to  Illinois  points.  There  is  a  considerable  movement  of 
stone  to  St.  Louis,  generally  from  near-by  points  such  as  Stolle  and 
Falling  Springs,  HI.,  and  of  flint  grinding  pebbles  from  Chicago  to 
St.  Louis.  Upon  the  18  roads  for  the  year  1914  within  Illinois  the 
average  haul  on  stone  and  gravel,  as  given  by  the  defendants,  was 
48.2  miles;  the  average  loading,  44.7  tons;  the  average  rating,  33.8 
cents  per  ton;  the  average  revenue  per  ton-mile,  7.2  mills,  and  per 
car-mile,  81.4  cents.  The  rate  within  Illinois  upon  sand  and  gravel 
under  the  schedule  of  the  State  Public  Utilities  Commission  of  Illi- 
nois for  4ASt  miles  is  78  cents  a  ton. 


LUMBEB. 

The  oonmiodity  rate  on  lumber  from  St.  Louis  and  East  St.  Louis 
to  Chicago  was  for  a  long  time  2  cents  less  than  the  rate  to  the 
same  destinaticms  from  the  Ohio  Biver,  taking  Cairo  as  an  example. 
The  rate  from  both  St.  Louis  and  East  St.  Louis  was  formerly  8 
cents,  and  from  Cairo  10  cents.  The  5  per  cent  increase  made  the  St. 
Louis  rate  8^  cents,  while  the  Easfc  St.  Louis  rate  remains  at  8  cents.^ 

^Intorttate  tmrlfli  ibow  nto  from  East  St  Loula  to  Cbirago  81  cento,  same  as  from 
•t  LmIb. 
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Below  is  a  table  of  commodity  raties  on  lumber  from  St.  Louis  and 
East  St.  Louis  to  certain  Illinois  points  and  the  ton-mile  and  car- 
mile  revenue  based  on  a  loading  of  34,000  pounds,  illustrating  the 
rate  relationship  of  these  two  cities: 


From  St.  Louis. 

From  Fast  St.  Loniii.> 

Tty- 

MOM. 

Rat*. 

Ton- 
mile. 

Cir- 
milB. 

MOM. 

Rata. 

Too- 
milt. 

Ow- 
mflB. 

Buf  IuomM 

90 

183 
306 
363 
8S3 

CeiKf. 
7.6 
7.6 
&6 
&6 
&6 

Jfmt. 
16.1 
9.8 
8L3 
8.6 
6.1 

CetUi. 
36w8 
16.7 
13.8 
11 
8.7 

96 
189 
306 

3S0 

320 

CetUi. 

JOOf. 
140 
&8 

7.8 
8.3 
4.9 

CmUt. 
318 

mvfnwm^  a... ........... 

16 

GaMranL 

13.8 

BoQkifliA.;....:::: 

10.6 

RoekJord...."! 

8.3 

>lDtentato  tariff  riiowa  latea  from  East  St.  Loolt  tame  as  from  St.  Louis. 

The  ton-mile  earnings  under  these  rates  from  St.  Louis,  higher  as 
they  are  than  the  ton-mile  earnings  from  East  St.  Louis,  is  a  re- 
versal of  the  normal  relationship,  whereby  ton-mile  earnings  ought 
to  decrease  with  the  increase  in  distance. 

Following  is  a  table  in  which  are  compared  lumber  rates  and 
earnings  from  St.  Louis  to  Illinois  points  with  certain  other  inter- 
state rates  and  earnings  for  similar  distances;  34,000  pounds  is  used 
as  the  loading: 


81.  Louis  to-> 

Paoriajn 

T«raHaota,Iiid... 

Cna  Qirardsaa,  Mo 

Mgsbpry,!!! 

WttnfnnoBk,  Iowa.. 

G^eacolni;. 

KaiDSMCity^lio... 
Cairo  to— 

TndtMiapolis^Iiid.. 

TtnvHaute,  Ind... 
BranfTiDe,  Ind.,  to— 

Chlnfo,ni 

DaBTii]a,ni 

dmiatlto— 

fiortWa7iM,Iiid... 

Datioit,  lOeh 

^      *    Mioh 


Miles. 

Rate. 

Too-mila. 

Omli. 

MiUU, 

183 

7.6 

9.8 

169 

7.6 

8.8 

181 

9.6 

14.5 

906 

8.6 

8.3 

308 

I&6 

&3 

384 

8L6 

6 

379 

116 

8L1 

3» 

10.  f 

8.1 

196 

9.6 

9.7 

386 

10.6 

7.8 

168 

7.4 

9.3 

166 

9.6 

1L4 

379 

10.6 

7.6 
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10.6 

9.4 

Ov-mils. 


15.7 
14.9 
34.6 
13.8 
13.8 

ia3 

14 

17.8 
16.6 

13.5 
16w6 

19.6 
118 
16 


>  AppUas  sontlibotiiid  only. 

Below  18  a  table  of  rates  and  their  earnings  from  St.  Louis  to 
Illinois  points  compared  with  the  rates  from  Chicago  to  Illinois 
points  where  the  distances  are  similar: 


8l.LoiiiitorMria.ni 

Ghlaf»lo  Pforia.111 

8l.LoiiiitoDmiTflla.ni 

nhJHff  to  ^rtngfla,  m 

tlatintstarali,7wi. 

Miaa 


163 
166 

187 


Rata. 


7.6 
»7 

7.6 
*8.6 


ToB-mOa. 


9.8 
9 
8 
9.8 


Oirmile. 


1&7 
li.4 
116 
16.6 


>lBtintatarata,8J. 


^. 
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In  Lvmbermen^s  Exchange  of  St.  Louis  y.  A.  dk  8.  B.  B.  B.  Co^^ 

24 1.  C.  C,  220,  at  page  221,  it  was  remarked : 

The  original  adjustment  of  tariffii  by  which  rates  to  St  Louis  and  East  St. 
Louis  diff^ed  according  to  the  point  of  origin  gradually  disappeared.  Bast 
St  Louis  became  an  important  commercial  and  industrial  center,  the  two  cities 
were  in  effect  the  same,  and  carriers  in  recognition  of  tills  fact  gradually  estab- 
lished the  same  rates  to  these  two  localities.  By  1910  it  had  come  to  pass  that 
rates  upon  nearly  all  conmiodities  in  nearly  all  directions,  exc^t  certain  terri- 
tory, were  the  same  to  St  Louis  and  Bast  St  Louis. 

This  case  approved  a  commcm  rate  of  19  cents  on  lumber  frcHn  the 
southwest  to  St.  Louis  and  East  St.  Louis,  effected  by  an  increase  of 
1  cent  in  the  rate  to  St.  Louis  and  a  reduction  of  one-half  cent  in  the 
rate  to  East  St.  Louis,  and  sanctioned  the  putting  of  these  two  cities 
on  the  same  basis  as  to  this  commodity. 

In  Lumber  to  Wisconsin  Points^  37  I.  C.  C,  198,  proposed  rates  on 
lumber  from  points  in  Missouri  and  Arkansas  to  Milwaukee,  Wis., 
and  points  immediately  south,  were  found  justified.  For  example,  the 
rate  from  Leeper,  Mo.,  to  Milwaukee  approved  was  21.2  cents.  For 
the  distance  of  501  miles  this  yielded  ton-mile  earnings  of  8.5  cents 
and,  based  on  45,000-pound  loading,  car-mile  earning  of  19  cents. 

In  Lumber  between  Points  in  Western  Trunk  Line  Territory^  38 
I.  C.  C,  870,  a  proposed  rate  of  12  cents  from  St.  Paul,  Minneapolis, 
Duluth,  Minnesota  Transfer,  and  Stillwater,  Minn.,  to  Chicago  and 
Chicago  rate  points  was  justified.  For  the  distance  of  408  miles 
from  Minneapolis  to  Chicago  this  yielded  5.8  mills  per  ton-mile,  and, 
using  a  loading  of  48,000  pounds,  13.9  cents  per  car-mile. 

It  will  be  observed  that  the  comparisons  cited  involve  distances 
materially  greater  than  those  here  involved,  and  in  consequence  the 
earnings  per  mile  normally  should  be  lower. 

POWDER  AND  HIGH  EXPLOSIVES. 

There  seems  to  be  no  movement  of  these  commodities  from  St 
Louis  to  Illinois  except  of  shipments  going  beyond.  The  principal 
producing  points  in  Illinois  are  FayvUle,  East  Alton,  Phoenixville, 
Edwardsville,  and  PoUard.  From  Fayville  to  St.  Louis  the  rate  on 
powder  is  24i2  cents ;  on  high  explosives,  31.5  cents ;  from  East  Alton, 
HI.,  to  St.  Louis  the  powder  rate  is  14i2  cents,  but  only  a  class  rate 
on  high  explosives.  The  defendants'  witness  testified  that  the  car- 
riers were  earning  less  money  <m  shipments  of  these  commod- 
ities within  Illinois  than  within  Indiana,  Ohio,  Pennffylvania,  and 
oh  their  interstate  movement  generally. 


Since  we  are  now  engaged  in  a  general  investigation  as  to  cement 
rates,  which  includes  the  St.  Louis-Illinois  rates,  the  commodity 
rates  upon  this  commodity  will  not  be  passed  upon  in  this  proceeding. 
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UlBCEUJiTSnOVB  00MM0DITIE8. 

Evidence  was  introduced  as  to  the  rates  between  St.  Louis  and 
Illinois  points  on  a  large  number  of  commodities  other  than  those 
already  dealt  with,  and  moved  almost  entirely  upon  the  basis  of  com- 
modity rates  within  Illinois  freight  committee  territory.  That  al- 
ready adduced  is  illustrative  of  the  situation  as  to  these  miscellaneous 
commodities.  The  conmiodity  rates  are  all  of  them  less  than  the 
class  rates  which  would  otherwise  apply  and  in  most  instances  are 
materially  less. 

The  defendants  showed  revenue  results  and  other  data  of  the  move- 
ment of  153,956  cars  of  all  carload  shipments  of  miscellaneous  com- 
modities at  conmiodity  rates,^  exclusive  of  the  commodities  hitherto 


^Thlt  Utt  of  ml8oellan«oiia 
Add,  ■nlpharlc  In  tank  can. 
Add,  pboapbate  In  tralk. 
Alamiaa,  anlphate  of. 
Ammonia,  anlpbate  of. 
AthM,  bran. 
AilMt,  laad. 
Afhea,  linc. 
Bift  and  bagginc. 
BiUnf  powder. 
BaiTtea. 
B«drteads  (Iron  and  bran). 


oommodltlea  moTlng  In  carloada  ^dadea : 


grata    fati 


Beer,  tonle. 

Binder  board. 

Bine  Tltriol. 

Bottoma,  apelter  droaa. 

Bottoma,  sine. 

Bottoma,  ilnc  droaa. 

Bridge  boUdera*  oatUt 

Bone  bladi. 

Bottlea,  glaaa. 

Bottle  carrlera. 

Bottle  capa. 

Box  board. 

Bozee,  fiber,  k.  i. 

Brlmatone. 

Carpet^  cork. 

Cbareoal,  animal. 

Cable. 

Caaa. 

Canned  gooda. 

Canned  atoek. 

Can,  street. 

Cars  (chair,  parlor,  dining, 
deeping,  coach,  baggage, 
ezpteaa,  mail,  box,  refrig- 
erator, caboose,  coal,  flat). 

Csstlnga,  achool  fnmitnra. 

day. 

Crode  chocolate. 

Cmde  gljearlaa. 

Cofs. 

Cordage. 

Opal  tar. 

Cotton. 

Cotton  lintera. 

Cotton  aahaa. 

Cottonaeed  caka. 
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Cottonaeed  holla. 
Cottonseed  meaL 
Cnllet. 
Demijohns. 
Dross,  lead. 
Droaa,  spelter. 
Dross,  sine. 
Dry  platea. 
Bndless    chain 

stokers. 
Engines. 

Furniture,  sehodL 
Glass,  plate. 
Glass,  skylight 
Glanber's  salta. 
Glucose. 

Handles,  wooden. 
Hair,  plaateiing. 
Hop  tonic. 
Hop  tea. 
Jelliea. 
Kegs. 
Lead. 

Lead,  pasta. 
Lead,  scrap. 
Lead,  wool, 
lime,  phoaphate  ol 
Leather. 

Leather  heels  and  soles. 
Linolenm. 

Lime  sulphnr  solution. 
Machinery. 
Malt. 

Metal  coach  framea. 
Mncilage. 
Nitre  cake. 

Nuts,  peanuts  or  pecana. 
OilcloUi,  floor. 
Oil,  coconnt. 
Oil,  creosote. 
OH,  cottonseed. 
Oil,  linseed. 
Palla. 

Paint,  dry  earth. 
Painta. 

Paper  and  paper  artlclea. 
Paper  atock. 
Paper  (wall). 


Peas  and  beana,  dried. 

PIcklea. 

Putty. 

Befuae  fertilising  haU. 

Rope,  wire. 

Rosin. 

Salts,  Bpsom. 

Scrap  waste  leather. 

Sheila,  ground. 

Sofltp. 

Soap  powder. 

Soap  stock,  cottonseed. 

Soap,  lye. 

Soda,  bicarbonate  ot 

Soda,  ash. 

Soda,  coustre. 

Soda,  aal. 

Soda,  sulphate  of. 

Soda,  silicate  of. 

Spelter. 

Spring  beda. 

Stareh. 

Sublimed  lead. 

Sugar. 

Table  saucea. 

Tan  bark. 

Tanners*  olfaL 

TUe  rooflng. 

Tin  articlea. 

Tin  folL 

Tin  plate. 

Tobacco. 

Tobacco  atema. 

Tripate. 

Trout. 

Vinegar. 

Washing  compounds. 

Waahing  machlnea. 

Water,  mineral. 

Window  shadea. 

Window-shade  dotk. 

White  lead. 

Whiting. 

Wood-pulp  board. 

Zinc  flue  dust. 

Zinc,  sulphate  of. 

Zinc,  oxide. 
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dealt  with  and  some  few  others,  such  as  coal,  between  Illinois  points 
for  the  year  ended  June  20,  1914,  on  the  13  railroads.  The  average 
car  loading  of  these  was  21.7  tons;  the  average  haul  per  ton  and 
per  car,  86  miles;  the  average  revenue  per  100  pounds  on  the  weight 
of  the  freight,  3.8  cents.  If  the  revenue  were  increased  5  per  cent, 
it  would  represent  approximately  the  results  upon  the  same  traf5c 
between  St.  Louis  and  Illinois  points.  Another  of  the  defendants' 
exhibits  compares  the  average  rate  per  100  pounds  for  the  average 
ton  haul  of  these  miscellaneous  commodities  with  the  average  of 
carload  class  rates  of  classes  5,  6,  7,  8,  9,  and  10  of  the  State  Public 
Utilities  Commission  of  Illinois  present  distance  scale  for  like  dis- 
tances and  with  rates  for  similar  distances  in  other  localities.  Thus, 
the  simple  average  of  these  sixth-class  rates  for  the  average  haul 
of  86  miles  is  shown  as  9.07  cents  per  100  pounds.  The  simple 
average  rate  of  3.8  cents  per  100  pounds  on  all  the  cars  included  in 
the  calculation  is  equal  to  about  42  per  cent  of  the  average  carload 
class  rate  of  9.07  cents  for  86  miles.  Still  another  exhibit  of  the 
defendants  is  offered  to  show  that  the  commodity  rates  between  the 
St.  Louis  and  East  St.  Louis  group  and  the  Chicago  group  are  gen- 
erally lower  than  the  commodity  rates  throughout  central  freight 
association  and  western  classification  territories.    For  example: 


Miles. 

Com- 
modity 
rate. 

Miles. 

Com- 
modity 
rate. 

Bnlphiirlc  add: 
Chicago  tnd— 

St-Loois 

290 
287 
286.3 
306.4 

Ctnti. 

7.4 

7 

14.2 
15.1 
14.2 
12.3 

16.8 
14 

15.8 
15 

GhiooBe: 

Chicago  and— 

St.  Louis 

Omto. 
10.5 

Bast  St.  Louis 

East  St.  Louis  » 

10 

Halt: 

Chicago  and— 

Bt.  T^omiii 

LooisvlUe 

7  0 

Detroit...'. 

283.4 

East  St.  Louis  > 

7  i 

Beer: 

Chicago  and— 

6%.  T.4U1S 

Soap: 

Chicago  and— 

St.  Louis 

15  8 

Ea8t8t.Loais> 

Bast  St.  Louisi 

15 

Canned  goods: 
Chicago  and— 

Pt,  T^iiq 

Bast  St  .Louis 

I  Interstate  rates  as  appear  In  tariff  filed  with  the  Commission  to  and  from  East  St.  Louis  same  as  to  and 
from  St.  Louis. 

There  is  specific  complaint  that  Chicago  and  other  Illinois  points 
which  compete  with  St.  Louis  have  their  ccnnmodities  carried  to 
consuming  points  in  Illinois  at  rates  so  much  less  than  those  appli- 
cable  from  St.  Louis  to  the  same  consuming  points,  especially  when 
the  distances  are  similar,  as  to  amount  to  undue  preference. 
Likewise  for  equal  distances  out  of  Chicago  and  Keokuk  into  Qli- 
noia    Many  industries  in  St.  Louis  are  in  competition  with  those  in 
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Chicago  for  Illinois  trade.  Because  of  the  increase  in  interstate 
rates  from  St.  Louis,  with  no  corresponding  increase  from  Chicago, 
the  complainants  contend  that  their  Chicago  competitors  are  forcing 
SL  Louis  industries  from  trade  in  Illinois  towns  which  were  formerly 
their  field,  on  the  score  of  distance,  and  are  ccnnpelling  St.  Louis 
merchants  to  absorb  the  increased  freight  charges,  with  consequent 
reduction  of  profits. 

One  of  the  complainant's  witnesses  testified  that  his  grocery  firm 
at  St  Louis  was  in  competition  for  the  trade  to  Illinois  points  with 
grocery  houses  at  East  St.  Louis,  Alton,  Litchfield,  Pana,  Benton, 
Centralia,  Jacksonville,  Springfield,  and  Chicago.  When  the  St. 
Louis  rates  were  increased,  this  firm  was  compelled  to  ^^  equalize  the 
freight ''  with  its  competitors  to  absorb  the  increase. 

Another  of  the  complainant's  witnesses  whose  company  at  St. 
Louis  manufactures  steel  castings,  testified  that  its  chief  competitors 
were  at  East  St  Louis,  Granite  City,  and  Chicago ;  that  it,  too,  was 
compelled  to  absorb  the  increase  in  the  St.  Louis  rate  to  points  in 
Illinois  when  it  met  this  Illinois  competition. 

The  defendants  maintain  that  St  Louis  and  East  St.  Louis  were 
properly  grouped  together  so  as  generally  to  accord  them  the  same 
group  rates  on  long-haul  traffic  in  all  directions;  that  the  grouping 
has  been  equitable  and  tor  the  most  part  has  given  satisfaction ;  that 
when  St  Louis  was  placed  upon  the  same  basis  as  East  St.  Louis  on 
traffic  to  and  from  the  east  the  circle  was  simply  completed,  because 
these  cities  had  been  on  one  rate  basis  as  to  traffic  to  certain  Ohio 
Biver  crossings,  such  as  Louisville,  the  southeast,  the  southwest,  the 
west,  the  northwest,  and  a  large  part  of  the  north ;  and  that  in  de- 
termining the  group  basis  the  railroads  dealt  with  St  Louis  and 
East  St.  Louis  in  a  manner  similar  to  that  which  they  had  treated 
points  outside  of  Chicago  in  the  switching  zone. 

The  Chicago  switching  district  is  between  85  and  45  miles  from 
north  to  south  and  8  or  10  miles  wide.  It  includes  from  3,200  to 
3^500  industries.  Its  boundary  begins  just  east  of  Deering,  Ind., 
proceeds  generally  south,  then  west  just  north  of  Chicago  Heights, 
and  then  northwestwardly  in  a  zigzag  way  to  Waukegan,  111. 
Hie  Chicago  rate  is  carried  for  nearly  the  entire  district,  pro- 
vided a  certain  minimum  revenue  is  received  for  the  transporta- 
tion. That  is,  to  obtain  the  flat  Chicago  rate  a  minimum  rate  of 
2  to  2|  cents  per  100  pounds  must  be  paid  upon  a  minimimi 
weight  of  60,000  pounds,  and  further,  the  revenue  from  the  car  must 
equal  or  exceed  $15.  Out  of  the  rate  when  this  minimum  of  revenue 
is  returned  the  terminal  or  switching  line  receives,  as  a  rule,  1  cent 
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per  100  pounds,  with  a  minimum  of  $6  per  car.  The  situation  at 
St  Louis,  as  has  been  indicated,  previous  to  October  26,  1914,  the 
date  of  the  5  per  cent  advance,  was  similar  in  effect  to  that  in  Chi- 
cago, though  the  result  was  arrived  at  by  a  different  method.  St. 
Louis  and  East  St  Louis  were  treated  as  one  switching  district, 
which  extends  from  east  to  west  14  to  16  miles  and  from  nortii  to 
south  15  to  20  miles.  In  this  were  included  about  1,700  industries. 
As  at  Chicago,  a  common  rate  was  applied  to  this  district,  provided 
a  minimum  in  earnings  was  secured.  That  this  minimum  was  de- 
termined in  the  St.  Louis  district  by  inquiring  whether  in  a  particu- 
lar instance  the  traffic  moved  at  least  100  miles  is  immaterial. 

The  carriers  deemed  that  between  what  might  be  termed  the  St. 
Louis-East  St.  Louis  group  and  Illinois  points,  reasonable  rates  were 
5  per  cent  in  advance  of  those  existing  before  October  26, 1914.  We 
found  the  increased  rates  to  have  been  justified  as  to  that  part  of  this 
group  which  lay  in  Missouri,  but  the  Illinois  commission,  as  already 
related,  suspended  the  proposed  rates  as  applying  to  the  portion  of 
the  district  Ijdng  in  Illinois,  and  has  not  yet  decided  the  issue.  The 
questicm  of  discrimination  as  between  St.  Louis  and  the  east  ^de 
arises  regardless  of  the  expense  of  crossing  the  Mississippi  River, 
and  only  because  of  an  increase  in  the  St.  Louis  rates  wherein  the 
expense  of  the  river  crossing  was  already  considered  with  no  corre- 
sponding increase  in  the  rates  of  the  Illinois  side  of  that  industrial 
community. 

The  defendants  point  out  that  the  expense  of  bridging  the  river 
at  St.  Louis  is  more  than  counterbalanced  at  Chicago  by  the  cost  of 
track  elevation.  From  1891  to  1914  the  steam  railroads  in  Chi- 
cago had,  according  to  a  witness  for  the  defendants,  spent  $73,820,- 
298.11  in  separating  the  grades  of  tiieir  tracks  and  of  the  streets. 
This  included  985  subways  under  the  streets.  To  finish  the  work 
now  under  ordinance  will  require  about  $16,000,000  more.  The 
Illinois  Central  had  spent  upon  track  elevation  in  Chicago  up  to  the 
end  of  1914  on  its  main  line  from  Chicago  toward  Cairo  $8,561,000, 
and  on  its  line  between  Chicago  and  East  Dubuque  $309,000.  Tliere 
is  now  under  construction  for  the  Illinois  Central  work  of  track 
elevation  which  will  cost  to  complete  $2,825,000. ' 

The  following  table  gives  a  statement  introduced  by  the  defend- 
ants showing  the  expense  to  all  roads  in  Chicago  in  elevating  their 
tracks: 
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The  total  amount  of  $73^20^93.11  represents  the  cost  of  elevating 
the  tracks,  building  subways,  filling  and  paving  streets,  and  collateral 
costs  of  elevation.  The  cost  of  the  tracks  is  not  included,  nor  of  the 
depots.  Both  freight  and  passengers  move  over  these  elevated  tracks 
into  Chicago.  The  vritness  who  gave  the  data  was  for  several  years 
the  engineer  of  bridges  of  the  IllinoiB  Central.  He  estimated  the 
approximate  cost  of  reproducing  the  two  railroad  bridges  over  the 
MiflsiBBippi  River  at  St.  Louis  at  from  $3,000,000  to  $3,500,000  each. 

Beyond  the  two  great  terminals  the  trafiic  conditions  between  St. 
Louis-East  St  Louis  and  Illinois  stations  are  subetantisUy  the  same 
ks  between  Illinois  points  such  as  Chicago  and  the  same  Illinois 
stations;  also  between  Illinois  points  generally.  From  the  elaborate 
statistics  introduced  by  the  defendants  we  may  perhaps  safely  assume 
that  the  tenninal  expense  per  car  at  Chicago  is  greater  than  the 
average  for  the  state  of  Illinois. 

While  the  complainant  technically  attacked  the  present  commodity 
rates  between  St.  Louis  and  Xllinois  points  as  unreasonable,  it  sub- 
stantially conceded  that  the  quantity  of  tin  rates  was  not  excessive 
and  the  main'  contention  is  that  these  rates  are  unduly  preferential. 
The  carriers  admit  a  discrimination  which  is  unlawful  against 
St  Louis.  The  interveners,  however,  aseert,  in  the  first  place,  that 
the  present  advances  in  rates  »a  between  the  two  cities  works  no 
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iinlA  wful  discriminatiQn  against  St  Louis  because  as  to  this  locality 
a  haul  across  a  bridge  is  involved  which  increases  the  service  ren- 
dered by  the  carriers,  and,  in  the  second  place,  that  if  discrimina- 
tion be  found  it  should  not  be  remedied  by  increasing  ihe  Illinois 
state  rates,  which,  they  insist,  are  reasonable. 

Previous  to  the  altered  relationship  between  St.  Louis  and  East 
St.  Louis  effected  by  the  5  per  cent  increase  in  the  rates  of  St  Louis, 
these  two  cities  on  the  opposite  sides  of  the  Mississippi  Biver  were^ 
as  to  hauls  into  Illinois  100  miles  or  more  treated  as  one  community. 
Commercial  conditions  had  become  adjusted  to  this  rate  situation 
and  little  dissatisfaction  had  shown  itself  either  on  the  part  of  car- 
rier or  shipper.  The  increasing  of  the  rates  as  to  St.  Louis  with  no 
attendant  increase  as  to  East  St  Louis  disrupted  this  satisfactory 
rate  adjustment,  and  as  a  whole  has  brought  to  pass  undue  prejudice 
to  St.  Louis.  If  the  rate  parity  eastbound  should  be  disrupted, 
consistency  would  seemingly  permit  a  similar  disruption  westbound, 
and  thus  require  East  St.  Louis  to  destinations  west  of  the  irregular 
ring  boundary  to  the  west  of  St  Louis  to  pay  rates  higher  than  the 
St.  Louis  rates. 

This  record,  as  a  whole,  points  to  the  conclusion  that  the  inter- 
state commodity  rates  to  the  west  of  tiie  region  here  involved  are 
higher  tiian  in  Illinois;  that  the  commodity  rates  between  points 
without  the  state,  such  as  St  Louis  and  Keokuk,  and  points  within 
Illinois  are  generally  upon  a  higher  basis  than  the  commodity  rates 
within  Illinois ;  and  that  the  commodity  rates  in  the  western  part  of 
official  classification  territory  are  generally,  and  apart  from  state 
commodity  rates  within  Illinois,  on  a  level  higher  than  the  com- 
modity state  rates. 

That  there  is  a  barrier  against  interstate  commerce  into  and  out 
of  Illinois  at  the  state  line,  particularly  in  respect  to  traffic  between 
St.  Louis  and  Illinois  points,  is  apparent  from  rate  comparisons  in 
evidence.  Traffic  within  Illinois  is  accorded  conmiodity  rates  gen- 
erally lower  than  when  the  movement  is  interstate.  In  so  far  as 
this  works  unlawful  discrimination  against  interstate  commerce,  and 
in  so  far  as  the  rates  for  traffic  within  the  state  constitute  a  burden 
upon  interstate  commerce,  it  is  a  violation  of  the  act. 

The  interveners  sought  to  differentiate  the  case  at  bar  from  Tfie 
Shrevepart  Case,  28  I.  C.  C,  81,  pointing  out  that  the  carriers  had 
effected  the  discrimination  by  their  own  act  in  increasing  the  St 
Louis  rates  by  5  per  cent  The  increase  in  freight  rates,  however, 
was  brought  about  following  a  finding  of  this  Commission  which 
justified,  in  general,  a  5  per  cent  increase  in  a  territory  of  which  the 
greater  portion  of  Illinois  was  a  part.  At  the  supplemental  hear- 
ing neither  the  complainants  nor  interveners  offered  any  evidence 
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against  the  existing  commodity  rates,  between  St.  Louis  and  Illinois 
points  or  between  Keokuk  and  Illinois  points,  to  demonstrate  tiiat 
they  were  intrinsically  unreasonable. 

Upon  the  reasonableness  of  commodity  rates  on  bituminous  coal, 
coke,  stone,  sand  or  gravel,  powder  and  high  explosives,  pig  iron  and 
'blooms,  and  cement,  we  will  not  pass  in  this  proceeding  and  these  are 
not  included  in  our  general  finding.  These  commodities  were  either 
expressly  excepted — cement  because  of  the  cement  investigation — 
or  as  to  ihem  the  evidence  was  insufficient. 

FINDIKOS. 

We  are  of  opinion  and  find,  for  the  purpose  of  ending  the  dis- 
crimination found  herein — 

(1)  That  the  present  commodity  rates,  with  the  exceptions  above 
noted,  between  St.  Louis  and  Illinois  points  and  between  Keokuk, 
Iowa,  and  Illinois  points,  in  so  far  as  they  are  no  greater  than  the 
class  rates  which  would  apply  to  the  same  traffic  were  no  commodity 
rates  in  effect,  are  no  greater  than  just  and  reasonable  maximwn 
rates. 

(2)  That  the  commodity  rates  between  St.  Jjouib  and  Illinois 
points  are  unduly  and  unreasonably  prejudicial  against  St  Louis 
and  unduly  preferential  to  East  St.  Louis  to  the  extent  that  they 
exceed  the  commodity  rates  by  the  same  routes  between  E2ast  St 
Louis  and  the  same  Illinois  points  where  these  Illinois  points  are 
100  miles  or  more  from  St  Louis ;  and  where  the  Illinois  points  are 
less  than  100  miles  from  St  Louis  are  unduly  and  unreasonably 
prejudicial  as  against  St  Louis  and  unduly  preferential  as  to  East 
St  Louis  to  the  extent  that  they  exceed  the  commodity  rates  by  the 
same  routes  between  East  St  Louis  and  these  same  Illinois  points 
by  more  than  the  differences  which  existed  prior  to  October  26, 1914. 

(8)  That  the  present  commodity  rates  between  Keokuk,  Iowa,  and 
Illinois  points  are  unduly  and  unreasonably  prejudicial  as  against 
Keokuk  and  unduly  preferential  as  to  points  in  Illinois  directly 
opposite  to  Kec^k  to  the  extent  that  they  exceed  the  commodity 
rates  by  the  same  route  between  such  points  in  Illincns  directly  oppo- 
site to  Keokuk  and  the  same  Illinois  points  where  the  points  are  100 
miles  or  more  from  Keokuk;  and  where  the  Illinois  points  are  less 
than  100  miles  from  Keokuk,  are  unduly  and  unreasonably  prejudi- 
cial as  against  Keokuk  and  unduly  preferential  as  to  points  in  IlUnois 
directly  opposite  to  Keokuk  to  the  extent  that  they  exceed  the  com- 
modity rates  by  the  same  routes  between  such  points  in  Illinois 
directly  c^poeite  Keokuk  and  these  same  Illinois  points  by  more 

than  the  differences  which  existed  prior  to  October  26, 1914. 
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(4)  That  the  commodity  rates  between  St  Louis  and  Illinois  points 
are  unduly  and  unreasonably  prejudicial  as  against  St.  Louis  and 
unduly  preferential  as  to  Chicago  to  the  extent  that  the  commodity 
rates  between  St.  Louis  and  Illinois  points  are  on  a  basis,  distance 
considered,  higher  than  the  commodity  rates  between  Chicago  and 
those  same  Illinois  points. 

(5)  That  the  commodity  rates  between  Keokuk  and  points  in 
Illinois  are  unduly  and  unreasonably  prejudicial  as  against  Keokuk 
and  unduly  preferential  as  to  Chicago  to  the  extent  that  the  com- 
modity rates  between  Keokuk  and  Illinois  points  are  on  a  basis, 
distance  considered,  higher  than  the  commodity  rates  between  Chi- 
cago and  those  same  Illinois  points. 

(6)  That  the  maintenance  by  the  defendants  of  commodity  rates 
between  points  in  Illinois  which  in  combination  with  other  com- 
modity rates  required  or  permitted  by  this  report  will  produce  the 
imdue  and  unreasonable  prejudice  against  interstate  commerce  and 
the  undue  preference  in  favor  of  intrastate  commerce  within  Illi- 
nois condemned  in  this  report  of  the  Commission,  is  unlawful. 

(7)  That  the  commodity  rates  of  these  defendants  between  points 
within  Illinois  100  miles  or  more  apart  where  they  are  on  a  basis 
lower  than  the  basis  of  the  commodity  rates  between  St.  Louis  And 
Illinois  points  for  corresponding  distances  are  a  burden  upon  inter- 
state commerce  and  unduly  preferential  to  intrastate  commerce. 
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No.  9068. 
WICHITA  WHOLESALE  FURNITUEE  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  F&  RAILWAY  COMPANY 

ET  AL. 


Submitted  February  5, 1917.    Decided  AprU  19, 1917. 


Rates  on  fnmlture  in  carloads  from  and  through  Wichita,  Kans.,  to  points  In 
Oklahoma  and  Texas  not  shown  to  he  unreasonable  or  unjustly  discrimina- 
tory.   €k>mplaint  dismissed. 

George  H.  Fleiechman  for  Wichita  TraflSc  Bureau. 

W.  J,  Wagner  for  Wichita  Wholesale  Furniture  Company. 

Thomas  Bond  for  St.  Louis-San  Francisco  Railway  Company. 

C.  Z.  Fontaine  for  Wichita  Falls  &  Northwestern.  Railway  Com- 
pany. 

E,  H.  Shaufler  for  Kansas  City,  Mexico  &  Orient  Railway  Com- 
pany of  TexaB. 

/.  C.  La  Coste  for  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany and  receiver ;  Chicago,  Rock  Island  &  Gulf  Railway  Company 
and  receiver ;  and  El  Paso  &  Southwestern  system. 

Report  of  the  Commission. 

Clbmbnts,  ComnUaeioner: 

The  Wichita  Wholesale  Furniture  Company,  located  at  Wichita, 
Kans.,  complains  that  carload  rates  on  furniture  maintained  by 
defendants  from  and  through  Wichita  to  points  in  the  states  of 
Oklahoma,  Texas,  and  New  Mexico  are  unreasonable,  unjustly  dis- 
criminatory, and  unduly  prejudicial  to  it  in  favor  of  dealers  in 
furniture  located  at  Kansas  City  and  St.  Louis,  Mo.,  Peoria  and 
Chicago,  111.,  and  other  points  taking  the  same  rates,  in  violation 
of  sections  1,  2,  and  8  of  the  act.  At  the  hearing  complaint  against 
rates  to  points  in  New  Mexico  was  withdrawn. 

Complainant  buys  various  kinds  of  furniture  in  carload  lots  at 
points  on  the  Mississippi  River,  Chicago,  and  points  east  thereof, 
ships  it  to  Wichita,  there  makes  up  carload  mixtures,  and  forwards 
the  same  to  various  interstate  destinations,  including  points  in 
OkliUxoma  and  Texas. 

In  making  diipments  to  these  latter  points  complainant  encounters 
keen  competition,  primarily  from  Kansas  City.    Competition  with 
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Oklahoma  City  and  Chickasha,  Okla.,  Fort  Smith,  Ark.,  St.  Loms, 
and  Chicago  is  also  encountered.  Through  carload  charges  to  south- 
em,  southwestern^  and  western  Oklahoma  are  from  7  to  30  cents  per 
100  pounds  higher  when  the  traffic  moves  to  and  from  Wichita  than 
when  it  moves  through  Kansas  City.  The  hi^er  charges  to  and 
from  Wichita,  it  is  alleged  by  complainant,  cause  a  shrinkage  in 
its  profits  of  from  $14  to  $30  per  car,  amoimting  to  from  2  to  3 
per  cent  of  the  value  of  the  furniture  transported,  which  it  is  re- 
quired to  absorb  out  of  its  normal  profit 

It  is  asserted  by  complainant  that  furniture  is  generally  carried 
to  points  in  Oklahoma  from  Wichita  at  fourth -class  rates;  that  rates 
from  Kansas  City  and  other  Missouri  Biver  points  are  lower  than 
fourth  class  to  the  same  destinations;  that  rates  to  Texas  points 
from  Wichita  are  on  the  third-class  basis;  that  to  the  same  points 
from  Kansas  City  they  are  less  than  third  class;  and  that  com- 
modity rates  from  Wichita  are  too  high,  because  they  bear  a  higher 
percentage  relationship  to  the  class  rates  tiian  obtains  with  respect 
to  rates  from  Kansas  City  and  other  points. 

Complainant,  desires  to  have  rates  on  furniture  moving  via 
Wichita  equalized  with  those  obtaining  via  Kansas  City,  from  which 
point  competition  is  strongest 

Bates  are  hereinafter  stated  in  cents  per  100  pounda 

The  following  table,  compiled  from  an  exhibit  filed  by  complain- 
ant, G^ows  the  average  distances  and  the  rates  on  furniture,  carloads, 
from  the  Mississippi  Biver  crossings  to  Kansas  City  and  Wichita; 
the  distances  and  rates  to  various  representative  points  in  Oklahoma 
and  Texas  from  Kansas  City  and  Wichita;  and  the  through  dis- 
tances and  charges  from  points  of  origin  to  destinations  via  Kansas 
City  and  Wichita: 


DefttmUoo. 


Altos,  Okla..... 

Do 

Chiekatha,  Okla 

Do 

Slkaty^OUft.. 

Do... 

SHUno^OkU.. 

Do.;. 

Venn,  Okla... 

OouldyOUa!*..'! 

Do 

Hobart,  Okla..., 

Do 

Lidrtan,  Okla... 

DoT. 

lUBnuB,  Okla.. 


Distributlxig 
poinU. 


Kaaaas  aty 
Wichita..... 
Kansas  aty 

Wichita 

Kansas  City 
Wlchito„... 
Kansas  City 

Wichlto 

Kansas  City. 

Wichita 

Kansas  aty 
Wichita..... 
Kansas  aty 
Wichita..... 
Kansas  aty 

Wichita 

K^nsaty 
Wlahita..... 


Distances  and 
rates,  Mississippi 
Biver  to  distrib- 
iiting  points. 


Miles. 


818 
582 
813 
532 
318 
582 
813 
682 
818 
582 
818 


818 
582 
818 
582 
818 


Cants. 


22.5 
57.5 
22.5 
57.5 
82.5 
67.5 
22.5 
67.5 
22.6 
57.6 
22.6 
57.6 
22.6 
57.5 
22.6 
57.5 
9.6 
57.6 


Distances  and 
rates,  distrib- 
ating  paints  to 
destinatian. 


Milsf. 


470 
260 
412 

m 

472 
249 
881 
159 
896 
190 
552 
287 
485 


407 
245 
511 


Cents. 


07 
45 
00 
39 
07 
44 
60 
86 
07 
88 
87 
58 
07 
40 
07 
44 
07 
40 


Through 
tances 
charges. 


dis- 
and 


Miles. 


780 
792 

725 
728 
786 
781 


091 
709 

722 


819 
790 
796 

777 


821 


Cents. 


80.5 

102.6 
82.5 
96.5 
89.5 
92.6 
82.6 
92.6 
89.5 
96.6 
89.5 

115.5 
89.6 

108.6 
89.5 

10L6 
89.6 

100.6 
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PotllHtlOiL 

Dlitilbiitinc 
points. 

Distanoes     and 
rates,MiB8tetopi 
Rirer  to  distrfb- 
oUng  points. 

Distanoes      and 
rates,      dJstrib- 
nting  points  to 
deatmanaD. 

Through    dis- 
tances     and 
charges. 

ICflss. 

Gents. 

Mfles. 

Cents. 

Miles. 

Cents. 

BfaawBae,  Okla. 

Do. 

KAnsMGIty 

Wichita. 

818 
532 
818 
532 
313 
582 
813 
632 
313 
532 
313 
532 
313 
532 
813 
533 

22.6 
57.6 
22.6 
57.6 
22.5 
57.5 
22.6 
57.6 
22.5 
57.5 
22.5 
57.6 
22.6 
57.6 
22.6 

6r.6 

511 
580 
412 
206 
383 
176 
561 
346 
508 
280 
528 
448 
826 
750 
646 
432 

00 
38 
67 
40 
67 
37 
78 
00 
78 
57 
85 
84 
78 
63 
78 
78 

8M 
821 
726 
732 
606 
708 
864 
877 
816 
822 
836 
060 
l.UO 
1.283 
068 
064 

82.6 
06.6 

Bbattaok,  Okl» 

Do 

Kansas  Glty 

Wichita. 

80.6 
07.6 

Woodwaid,  OkU 

Do...... 

Kansas  City 

Wichita.... 

80.6 
•4.6 

ABBlfflO,  T»z. 

Do 

Kansas  City 

Wichita; 

100.6 

117.6 

diUUeotbe,  Tbz 

Do. 

Kansas  City 

WUshlto.... 

100.6 
114.6 

PrilMrtiTnv 

Kansas  aty 

Wichita. 

107.6 

Do.1 

141.5 

Sliamrook,  l^uc 

Do 

Kansas  City 

Wichita 

100.5 

130.5 

•wtotwatar,  Tex 

Do. 

Kansas  City 

WlchiU 

100.5 

135.5 

The  complainant  shows  by  the  above  and  other  comparisons,  not 
necessary  to  reproduce  here,  its  disadvantage  on  shipments  jobbed  to 
western  and  southwestern  Oklahoma  and  to  Texas  points  in  compari- 
ton  with  Kansas  City  and  other  points. 

In  Wichita  Business  Asso.  v.  A.,  T.  cfe  S.  F.  Ry.  Co,^  80  I.  C.  C, 
374,  we  had  under  consideration  through  charges  on  agricultural  im- 
plements, in  carloads,  based  on  the  rates  into  and  out  of  Wichita 
from  points  on  the  Mississippi  Kiver  and  east  as  compared  with 
through  charges  based  on  Kansas  City  combination;  and  also  the 
local  rates  from  Wichita  as  compared  with  local  rates  from  Kansas 
City  to  the  same  points.    In  that  case,  page  375,  we  said  that — 

These  commodity  rates  out  of  Wichita,  of  which  complaint  is  made,  must  be 
•0  adjusted  that  the  same  relative  difference  is  maintained  as  now  exists 
between  the  class  rates  applicable  from  the  two  above-named  cities. 

Complainant  refers  to  and  relies  upontiie  above  statement  to  sus- 
tain its' contention  that  the  rates  outbound  from  Wichita  are  unrea- 
sonable and  unjustly  discriminatory,  because  they  bear  a  higher  per- 
centage relationship  to  the  class-rate  adjustment  than  do  the  rates 
from  Kansas  City. 

Complainant  submitted  no  substantial  evidence  to  idiow  that  the 
through  rates  from  points  of  manufacture  to  Oklahoma  and  Texas 
destinations  or  the  rates  out  of  Wichita  are  unreasonable,;^^  se^  but 
rests  its  case  almost  wholly  upon  tiie  alleged  unjust  discrimination  in 
favor  of  Kansas  City  and  other  points,  because  tiie  sum  of  freight 
charges  on  furniture  in  carloads  from  the  manufacturing  point  to 
ultimate  destinations  in  Oklahoma  and  Texas  is  greater  when  the 
diipments  are  handled  through  Wichita  than  when  handled  via 
Kansas  City. 

The  defendants  show  that  this  situation  is  due  to  the  fact  that 
oonditioos  affecting  transportatioii  to  the  Missouri  River  from  points 
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in  central  freight  association  territory  and  on  and  east  of  the  Missis- 
sippi River  justify  a  lower  basis  of  rates  to  Kansas  City  than  to 
Wichita.  They  refer  to  the  Commission's  decision  in  Staste  of  Ka/nr- 
808  V.  4.,  T.  dk  S,  F.  Ry.  Co.^  27  I.  C.  C,  673,  wherein  we  prescribed 
maximum  class  rates  to  niunerous  jobbing  points  in  interior  Kansas, 
including  Wichita,  from  Mississippi  River  crossings,  and  suggested 
that  defendants  line  up  their  commodity  rates  in  proper  relationship 
to  the  class  rates  therein  prescribed.  A  readjustment  of  rates  to  c<hi- 
form  with  the  findings  in  that  case  was  subsequently  made  by  de- 
fendants. The  through  conmiodity  rate  on  furniture  in  carloads  to 
Wichita  from  Mississippi  River  crossings  was  made  57.5  cents  and  is 
less  than  tiie  full  combination  of  rates  to  and  from  Kansas  City. 
The  through  commodity  rate  on  the  same  traffic  from  the  same  points 
to  Kansas  City  is  22.5  cents. 

The  defendants  also  show  that  outbound  rates  from  Wichita  to 
destinations  described  in  the  complaint  are,  distance  considered,  as 
low  as,  or  lower  than,  outbound  rates  to  the  same  destinations  from 
Kansas  City.  With  respect  to  complainant's  allegation  that  th^ 
outbound  rates  from  Wichita  bear  a  higher  percentage  relationship 
to  the  class  rates  than  do  the  outbound  rates  from  Kansas  City,  de- 
fendants assert  that  complainant  in  reaching  that  conclusion  com- 
pares commodity  rates  from  Kansas  City  with  the  standard  or 
regular  third-class  rates  from  that  point;  and  that  it  compares  the 
commodity  rates  from  Wichita  with  the  "jobber's  scale"  of  class 
rates  outbound  from  that  point,  which  scale  is  less  than  the  standard 
or  regular  third-class  scale  in  effect  in  that  territory. 

For  many  years  there  has  been  in  effect  to  Oklahoma  points  from 
Wichita  a  lower  line  of  rates  on  the  first  four  classes  named  in 
western  classification  than  obtains  generally  between  points  in  Kansas 
and  Oklahoma,  which  scale  was  established  and  has  been  maintained 
to  enable  jobbers  at  Wichita  to  do  business  in  Oklahoma  in  com- 
petition with  other  jobbing  points.  In  the  establishment  of  the 
lower  or  jobber's  scale  of  rates  the  furniture  dealer  was  provided 
for  by  making  applicable  to  furniture  in  carloads  fourth-class  rates 
in  connection  with  that  scale,  thereby  giving  such  dealer  a  com- 
modity basis  or  line  of  rates  from  Wichita  to  all  points  in  Oklahoma. 
The  St  Douis  &  San  Francisco,  hereinafter  called  the  Frisco,  in 
cases  where  the  fourth-class  jobber's  basis  was  not  considered  suffi- 
ciently low  to  enable  Wichita  furniture  jobbers  to  meet  competition, 
has  established  specific  commodity  rates  (m  a  lower  basis  than  the 
fourth-class  jobber's  scale. 

It  is  asserted  by  defendants  that  if  ocNnparison  is  made  witii  the 
standard  or  regular  third-class  rates  to  destinations  in  Oklahoma 
and  Texas  from  Widiita  it  will  be  found  that  the  carload  commodity 
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rates  outbound  from  that  point  bear  a  smaller  percentage  relation- 
ship to  the  third-class  rates  than  the  commodity  rates  from  Kansas 
CSity  bear  to  the  third-class  rates  from  that  point. 

A  traffic  representative  of  the  Frisco  submitted  an  exhibit  showing 
128  local  points  on  the  line  of  that  carrier  in  Oklahoma  to  which 
outbound  carload  rates  on  furniture  from  Wichita  are  the  same  as 
or  lower  than  rates  to  the  same  points  from  Kansas  City.  To  many 
of  the  points  the  distances  are  materially  greater  from  Wichita  than 
from  Kansas  City,  and  in  such  instances  the  rates  from  Wichita  and 
Kansas  City  are  the  same.  To  many  otiier  points  rates  from  Wichita 
are  very  much  less  than  from  Kansas  City,  although  the  differences 
in  distance  are  negligible  considering  the  length  of  the  hauls. 

The  following  table  shows  a  comparison  of  commodity  rates  on 
furniture  to  various  points  in  Oklahoma  and  Texas  from  Kansas 
City  and  Wichita  with  third-class  rates  to  the  same  points,  together 
widi  the  percentage  relationship  that  the  commodity  rates  bear  to 
the  class  rates : 
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The  question  of  rates  to  and  from  jobbing  points  has  been  and  is 
ccmtinually  being  pressed  upon  our  attention  by  complaining  shippers. 
The  desire  of  jobbers  located  at  various  points  is  to  have  rates  into 
and  out  of  their  particular  points  equalized,  so  that  through  rates  to 
consuming  territories  shall  be  the  same,  no  matter  through  which 
point  the  traffic  moves.  It  is  well  settled  that  undue  prejudice  and 
disadvantage  against  a  distributing  point  can  not  be  predicated 
merely  upon  the  fact  that  the  combination  of  inbound  and  out- 
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bound  rates  exceeds  the  combination  available  via  a  competitive  dis- 
tributing point.  Rates  an  Knitting  Factory  Products^  25  I.  C.  C, 
634,639. 

The  desire  of  this  complainant,  as  before  stated,  is  to  secure  aii 
equalization  of  rates  to  points  in  Oklahoma  and  Texas  with  Kansas 
City.  It  is  shown  by  this  record  that  the  Wichita  furniture  dealer 
has  relatively  a  more  favorable  adjustment  of  outbound  rates,  dis- 
tance considered,  than  has  the  Kansas  City  dealer.  It  is  not  prac- 
ticable to  have  rates  into  and  out  of  all  jobbing  points  so  constructed 
that  the  resulting  through  charges  from  the  factory  to  ultimate  desti- 
nation are  the  same  via  all  jobbing  centers.  Advantages  of  location, 
competitive  conditions,  the  volume  and  flow  of  traffic,  and  numerous 
other  considerations  come  into  play,  and  must  be  given  due  weight 
in  determining  the  adjustment  of  rates  into  and  out  of  different  job- 
bing points. 

Upon  all  the  facts  and  circumstances  of  record  we  are  of  opinion 
and  find  that  the  rates  complained  of  have  not  been  shown  to  be 
either  unreasonable  or  unjustly  discriminatory. 

The  complaint  will  therefore  be  dismissed. 
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No.  6081. 
BOARD  OF  TRADE  OF  THE  CITY  OF  CHICAGO 

V, 

PERE  MARQUETTE  RAILROAD  COMPANY  ET  AL. 


Snlmitted  Oetoher  7, 1916.    Decided  April  9, 1917. 


Batei,  domestic  and  eqx>rt,  on  grain  and  grain  product!  frcmi  Ohicago,  IlL, 
to  points  in  trunic  line  territory  east  of  Niagara  frontier  not  found  un- 
reasonable or  unduly  prejudicial  in  comparison  with  rates  lower  by  1 
cent  p^  100  pounds  ccmtemporaneously  in  effect  by  break-bulk  routes  from 
MOwaulcee,  Manitowoc,  and  Kewaunee,  Wis.    Complaint  dismissed. 

Jefery  dk  CampheU  and  /.  8.  Brown  for  complainant. 

Parker^  Shields  <6  Brawn  and  Geo.  C.  Corm  for  Pere  Marquette 
Railroad  Company. 

MUler^  Mack  dk  FairchUd  and  Oearge  A.  Schroeder  for  Chamber 
of  Conmierce  of  Milwaukee. 

F.  C.  Reynolds  for  Pere  Marquette  Line  Steamers. 

T.  H.  Burgess  for  all  lines  defendants  except  the  Pere  Marquette 
Bailroad  Company  and  the  Grand  Trunk  fitystem. 

O.  W.  Kretzinger  for  Grand  Trunk  Railway  Company  of  Canada 
and  Grand  Trunk  Western  Bailway  Company. 

Ernest  8.  BaUard  for  New  York  Central  Bailroad  Company  and 
Michigan  Central  Bailroad  Company. 

E.  R.  Newman  for  Wabash  Bailway  Company. 

T.  A.  McOrath  for  Minneapolis  Traffic  Association. 

BbPOST  of  THl  CoMldSSION. 

GunoBNTs,  Commtssioner: 

Bates  on  grain  and  grain  products,  domestic  and  export,  from  a 
large  territory  west  of  the  Ifississippi  Biver,  north  of  Kansas  City, 
Mo.,  and  sou^  of  Minneapolis,  Minn.,  to  points  in  trunk  line  terri- 
tory east  of  Niagara  frontier  are  generally  the  same  by  all  of  the 
all-rail  routes  of  movement  The  rates  from  the  territory  described 
to  Chicago  and  Bfilwaukee  are  generally  the  same,  and  from  these 
markets  to  trunk  line  territory  the  reshipping,  domestic,  aod  export 
rates,  applicable  from  Chicago  all  rail  and  from  Milwaukee  all  rail 
through  Chicago  and  also  via  car  ferry  across  Lake  Michigan  and  rail 
beyond,  are  the  same.  From  Ifilwaukee  there  are  break-bulk  routes, 
via  which  grain  and  grain  products  are  loaded  at  Milwaukee  from 
cars,  wharves,  or  elevators  into  the  holds  of  steamers  and  are  un- 
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loaded  into  cars  or  handled  through  elevators  at  points  across  Lake 
Michigan.  The  break-bulk  rates  on  grain  and  grain  products  to 
trunk  Ime  territory  are  uniformly  1  cent  per  100  pounds  lower 
than  the  all-rail  rates.  It  is  this  difference  in  rates  which  is  the 
subject  of  complaint,  and  the  petition  asks  that  it  be  eliminated 
and  also  that  there  be  established  from  Chicago  a  break-bulk  service 
at  an  equality  of  rates  with  Milwaukee.  Manitowoc  and  Kewaunee, 
Wis.,  are  also  alleged  to  be  unduly  preferred  in  the  same  way  as 
Milwaukee.  There  was  no  attempt  to  show  that  any  of  the  rates 
are  unreasonable  fer  se. 

Both  the  Pere  Marquette  and  Grand  Trunk  railways  operate 
break-bulk  services  from  Milwaukee,  the  former  through  Luding- 
ton,  Mich.,  in  connection  with  the  Pere  Marquette  line  Steamers, 
an  independent  corporation,  and  the  latter  through  Orand  Haven, 
Mich.  The  Grand  Trunk  break-bulk  route  does  not  handle  grain 
in  bulk  and  the  Pere  Marquette  handles  little  or  no  traffic  from 
Manitowoc  or  Kewaunee,  Wis.,  via  its  break-bulk  route.  The  Pere 
Marquette's  break-bulk  service  and  rates  from  Milwaukee  will  there- 
fore be  taken  as  representative  of  the  situation  complained  of. 

The  Pere  Marquette's  break-bulk  service  from  Milwaukee  has  been 
in  existence  since  1888,  and  until  1898  there  was  a  differential  in 
its  favor  of  2  cents.  In  1898  the  differential  of  the  lake-and-raii 
routes  under  the  all-rail  routes  was  reduced  from  8  to  2  cents,  and 
the  break-bulk  rates  from  Milwaukee  to  trunk  line  territory  were 
made  1  cent  lower  than  the  all-rail  rates.  In  1912  the  Pere  Mar- 
quette attempted  to  eliminate  the  differential,  but  the  tariffs  car- 
rying the  1-cent  increase  in  break-bulk  rates  were  suspended  and 
after  hearing  and  investigation  we  found  that  the  increased  rates  had 
not  been  justified.  Upon  a  more  complete  and  convincing  showing, 
made  at  a  rehearing,  we  reversed  this  finding  and  permitted  the 
Pere  Marquette  to  make  the  increases.  Break-Bulk  Rates  on  Cfratn^ 
27  I.  C.  C,  78,  and  30  I.  C.  C,  857.  The  Pere  Marquette  has  never 
made  the  increase  foimd  justified  and  now  defends  the  maintenance 
of  the  1-cent  break-bulk  differential. 

The  Chamber  of  Commerce  of  the  city  of  Milwaukee  and  the  Min- 
neapolis Traffic  Association  intervened  in  support  of  the  present  ad- 
justment.   Several  carriers  not  made  parties  also  intervened. 

The  principal  grains  handled  by  the  Pere  Marquette's  break-bulk 
route  are  oats  and  com,  the  tonnage  of  the  former  being  the  heavier. 
The  differential  of  1  cent  per  100  pounds  is  equivalent  to  approxi- 
mately one-third  of  a  cent  per  bushel  on  oats,  and  this,  complainant 
contends,  is  sufficient  to  give  Milwaukee  a  substantial  and  undue  ad- 
vantage over  Chicago  in  the  purdiase  in  the  west  and  sale  in  the  east 
of  that  staple.    Milwaukee  and  Chicago  purdiase  grain  in  competi- 
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tion  in  a  large  tenitoiy,  and  there  is  testimony  as  to  hi^er  bids  at 
times  from  the  former  than  from  the  latter.  Tliere  is  also  testimony 
that  at  times  Milwaukee  miderseUs  Chicago  in  the  east  Complain- 
ant  contends  that  this  results  from  the  differential  complained  at 

During  1915  the  total  receipts  of  grain  at  Chicago  were  approxi> 
mately  330^1,000  bushels,  and  at  MUwaukee  70448,510  budiels. 
Daring  that  year  the  outbound  diipment  of  grain  from  Milwaukee 
amounted  to  52,498,339  bushels,  of  which  but  8,866,803,  or  16.9  pw 
cent,  moved  via  the  break-bulk  routes.  Of  the  outbound  diipment 
of  com  and  oats  from  Milwaukee  during  that  year,  but  15.5  and  83.7 
per  cent,  respectively,  moved  via  the  break-bulk  routes.  Below  is  a 
table  showing  for  the  years  1905  to  1915,  inclusive,  the  number  of 
bushels  of  grain  shipped  from  Milwaukee  by  the  break-bulk  route 
and  the  percentages  these  shipments  are  of  the  combined  ^pments 
via  all  routes  from  Chicago  and  Milwaukee  and  also  of  the  total 
IfOlwaukee  shipments: 
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Witnesses  for  the  complainant,  as  well  as  for  the  adverse  parties, 
testified  that  were  the  rates  the  same  via  all  routes  the  break-bulk 
routes  would  not  be  used  to  any  extent  except  when  other  routes 
were  not  available.  The  tariff  providing  for  the  break-bulk  routes 
makes  the  traffic  subject  to  such  delays  as  are  incident  to  the  loading 
into  boats  and  from  boats  into  cars  or  elevators.  The  operation  of 
the  break-bulk  routes  is  subject  to  the  uncertainties  of  lake  naviga- 
tion, and  is  contingent  upon  a  car  supply  at  the  eastern  termini  of 
the  break-bulk  boats,  the  right  being  reserved  to  refuse  shipments 
when  the  elevator  is  fuU  or  cars  are  not  available.  The  shipper  over 
these  routes  can  not  obtain  his  bill  of  lading  when  he  delivers  his 
shipments  to  the  boats;  he  must  wait,  at  times  several  days,  until  de- 
livery is  made  on  the  east  side  of  the  lake. 

The  Pere  Marquette  reaches  both  Chicago  and  Milwaukee,  the 
former  by  rail  and  the  latter  across  Lake  Michigan.  It  is  not,  how- 
ever, a  short  line,  and  does  not  handle  a  substantial  tonnage  of  grain 
and  grain  products,  between  Chicago  and  trunk  line  territory.  From 
Milwaukee  it  meets  the  competition  of  the  all-rail  routes  through 
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Chicago,  and  the  maintenance  of  the  differential  is  for  ccHnpedtiTe 
reasons.  On  this  point  we  said  in  the  second  opinion  in  Break-Bulk 
Rates  on  Orain^  eupra^  that — 

In  this  connection  the  comment  may  he  added  that  the  hreak-bnlk  route  under 
certain  circmnstances  may  be  of  great  value  to  the  Pere  Marquette  Railroad  in 
tliat  the  railroad  is  thereby  enabled  to  forward  grain  which  it  could  not  other- 
wise handle.  It  would  seem  to  the  intarest  of  the  Pere  Marquette  Bailroad  to 
maintain  this  route,  at  lower  earnings  if  necessary,  than  yia  the  all-rail  or  car- 
ferry  routes. 

In  that  case  we  found,  upon  proof  as  to  the  relative  costs  of  services 
via  the  break-bulk  and  car-ferry  routes  from  Milwaukee,  that  an 
increase  of  1  cent  in  the  break-bulk  rates  had  been  justified.  We  are 
now  asked  to  find  that  the  maintenance  from  Milwaukee,  via  the 
break-bulk  routes,  of  rates  1  cent  lower  than  the  all-rail  rates  from 
Chicago,  on  grain  traffic  to  the  east,  unduly  prefers  the  former  and 
imduly  prejudices  the  latter.  In  this  connection  we  must  look  to 
somewhat  different  considerations  from  those  set  forth  in  the  opinions 
in  the  other  case,  and  must  give  weight  to  the  value  of  the  service  to 
the  shipper  and  the  ability  of  the  break-bulk  route  to  attract  traffic 
at  an  equality  of  rates  with  the  all-rail  routes  from  Chicago  and  from 
Milwaukee.  The  evidence  is  not  convincing  that  any  substantial  ton- 
nage of  grain  or  grain  products  would  move  via  break-bulk  routes 
in  the  absence  of  a  differential  or  that  the  present  adjustment  results 
in  undue  prejudice  and  disadvantage  to  Chicago. 

Upon  consideration  of  all  of  the  facts  of  record  we  are  of  opinion, 
and  find,  that  the  adjustment  complained  of  has  not  been  shown  to  be 
unjust  or  unreasonable,  or  unduly  prejudicial  to  Chicago,  or  unduly 
preferential  of  Milwaukee. 

There  was  no  testimony  presented  upon  the  other  issue,  namely, 
the  establishment  of  a  break-bulk  service  from  Chicago. 

An  order  dismissing  ihe  complaint  will  be  entered. 
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No.  9104. 
CHAMBER  OF  COMMERCE,  HOUSTON,  TEX. 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAH^WAY  COMPANY 

ET  AL. 


Fourth  Secthon  Applications  Nob.  469  and  627. 

PACKING-HOUSE  PRODUCTS  FROM  HOUSTON,  TEX.,  TO 

POINTS  IN  OKLAHOMA. 


Submitted  February  10,  1917.    Decided  AprU  t,  1917. 


Od  complaint  tbat  rates  on  packing-house  products  and  lard  substitutes  in  car- 
loads to  points  in  the  state  of  Oklahoma  from  Houston,  Tex.,  are  imreason- 
able  and  unjustly  discriminatory ;  Held,  That  the  present  rates  to  Oklahoma 
points  from  Houston  are  unjustly  discriminatory  to  the  extent  that  they 
exceed  the  distiBice  scale  basis  of  rates  approved  in  Investigation  of  AUeged 
Unreasonable  Rates  on  Meats,  22  I.  0.  C,  160,  174..  Relief  from  fourth 
section  departures  granted  at  intermediate  points  on  Indirect  lines. 

W.  O.  Huggine  and  F,  A.  LaJUer  for  oomplainant. 

F.  B.  DdlzeU  for  Gulf,  Colorado  &  Santa  Fe  Bailway  Company 
and  Atchison,  Topeka  &  Santa  Fe  Bailway  Company. 

Z.  M.  Hogsett  iot  International  &  Great  Northern  Bailway  Com- 
pany and  its  receiver. 

W.  E.  Briggs  for  Southern  Pacific  lines  in  Texas. 

TF.  /.  Dowim  for  Chicago,  Bock  Island  &  Pacific  Bailway  Com- 
pany, Chicago,  Bock  Island  &  Gulf  Bailway  Company  and  its 
receiver. 

BSPOBT  OF  THX  COMMISSION. 

Harlan,  Commissioner: 

In  Iwoestigation  of  AUeged  Unreasonable  Bates  on  MeatSj  22 
L  C.  C,  160,  174;  23  I.  C.  C,  656,  the  Commission  prescribed  on 
packing-house  products,  including  lard  substitutes,  a  scale  of  maxi- 
mum rates  to  be  applied  on  tra£Sc  moving  from  points  in  Texas  to 
destinations  in  the  state  of  Oklahoma.  Bates  in  substantial  accord 
with  this  scale,  hereinafter  referred  to  as  the  Oklahoma  scale,  were 
thereupon  published  by  the  defendants  to  points  in  Oklahoma  from 
Fort  Worth,  Dallas,  Sherman,  Greenville,  and  San  Antonio,  all  in 
the  state  of  Texa&  Some  years  later,  in  Houston  Packing  Co.  v. 
H.  B.  A  W.  T.  By.  Co.y  86  I.  C.  C,  672,  we  found  that  the  rate  of  60 
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cents  on  packing-house  products  from  Houston  to  Oklahcmia  City 
was  unjustly  discriminatory  to  the  extent  that  it  exceeded  a  rate  based 
on  the  Oklahoma  scale.    And  in  our  report  we  said,  page  674 : 

The  mUeage  scale  basis  of  rates  should  be  appUed  from  Houston  in  those 
cases  where  such  rates  apply  from  Fort  Worth.  And  snbstantlaUy  slmUar  rate 
relationship  should  obtain  in  those  Instances  in  which  less  than  mUeage  scale 
rates  apply  from  Fort  Worth. 

Thereupon  a  two-line  rate  of  46.5  cents,  based  on  a  distance  of  481.8 
miles,  was  published  by  the  defendant  carriers  from  Houston  to 
Oklahoma  City.  The  complaint  herein  alleges  that  the  present  rates 
on  these  commodities  from  Houston  to  destinations  in  the  state  of 
Oklahoma  are  unreasonable  and  unjustly  discriminatory,  being  on  a 
higher  basis  than  those  fixed  in  the  proceeding  first  cited.  And  the 
Commission  is  asked  to  require  the  defendant  carriers  to  establish 
from  Houston  to  points  in  Oklahoma  rates  based  on  the  Oklahoma 
scale. 

At  Houston  three  companies  are  engaged  in  the  manufacture  of 
lard  substitutes,  one  of  which  produces  also  packing-house  products. 
In  the  sale  of  these  products  the  Houston  shippers  meet  with  com- 
petition from  other  points  in  the  same  state,  as  well  as  from  Kansas 
City,  Cincinnati,  and  other  producing  points.  There  was  offered  of 
record  by  the  complainant  a  table  showing  (1)  rates  in  cents  per 
100  pounds  now  in  effect  on  packing-house  products  from  Houston, 
Fort  Worth,  and  San  Antonio,  to  various  points  in  Oklahoma;  (2) 
the  respective  distances;  and  (8)  the  rates  that  would  be  applicable 
based  on  the  Oklahoma  scale.  For  illustrative  purposes  it  will  suf- 
fice to  show  nine  destinations  as  follows : 
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1  One-llDe  hauls.    Under  the  Oklahoma  scale  ?i  oents  is  added  where  two  or  more  Unes  partkdpate. 

It  is  conceded  by  the  complainant  that  the  distances  shown  in  the 
above  table  may  not  be  the  short-line  distances  in  all  cases,  and  that 
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they  may  not  be  the  distances  used  by  the  defendants  in  making  up 
their  rate  schedules.  A  check  of  the  distances  shown  in  the  table 
has  been  made  by  the  tariff  department  of  the  Commission  and 
nimierous  discrepancies  have  been  found  to  exist  For  practical 
purposes,  however,  they  may  be  regarded  as  substantially  correct 

Num^ous  exhibits  were  also  offered  in  evidence  by  the  complainant 
in  the  endeavor  to  show  that  the  rates  from  Houston  are  relatively 
unreasonable.  In  view  of  the  attitude  of  the  defendants,  however, 
it  is  not  necessary  to  discuss  those  exhibits  here.  No  attempt  was 
made  by  the  carriers  to  justify  the  maintenance  of  a  higher  basis  of 
rates  to  Oklahoma  points  from  Houston  than  the  rate  basis  contem- 
poraneously maintained  to  the  same  destinations  from  Fort  Worth 
and  other  Texas  producing  points.  While  admitting  that  Houston 
^'  should  be  given  the  same  position  "  as  other  producing  points,  the 
carriers  urge  that  the  Oklahoma  scale,  as  fixed  by  the  Commission, 
is  too  low  and  that  the  rates  involved  in  this  complaint  should  be 
disposed  of  in  connection  with  the  Live  Stock  and  Prod/acts  Case  now 
pending  before  us.  The  latter  is  a  general  investigation  instituted 
by  the  Commission  into  rates  on  live  stock  and  products  throughout 
the  entire  country,  and  because  of  its  magnitude  and  importance  the 
disposition  of  it  will  probably  require  some  time ;  in  the  meanwhile 
it  does  not  seem  just  that  Houston  shippers  should  be  required  to 
pay  charges  which  the  defendants  concede  to  be  unduly  prejudicial. 

Under  the  facts  and  circumstances  shown  of  record  in  this  case 
we  are  of  the  opinion,  and  so  find,  that  rates  on  packing-house  prod- 
ucts, including  lard  substitutes,  to  all  consuming  points  in  Oklahoma 
are  unjustly  discriminatory  against  and  unduly  prejudicial  to  Hous- 
ton, as  compared  with  rateiB  from  Fort  Worth  and  other  Texas  points 
to  the  same  destinations  to  the  extent  that  the  rates  from  Houston 
exceed  the  rates  for  the  distances  involved  prescribed  in  the  Oklahoma 
scale.  The  rates  to  junction  points  should  be  based  on  the  short-line 
distance.  But  carriers  with  circuitous  lines  that  now  meet  the  short- 
line  rates  at  competitive  points  and,  by  authority  of  fourth  section 
applications  hereinafter  referred  to  and  considered  herein,  have 
maintained  higher  rates  at  intermediate  points  since  August  17, 
1910,  at  which  time  the  amended  fourth  section  of  the  act  to  regulate 
commerce  became  effective,  may  continue  to  meet  the  rates  of  the 
short  lines  and  maintain  higher  rates  to  intermediate  points;  pro- 
vided that  at  no  intermediate  point  on  such  longer  lines  shall  the 
rates  exceed  those  based  on  the  Oklahoma  scale.  These  findings,  of 
course,  are  without  prejudice  to  any  conclusions  that  may  be  reached 
in  Lwe  Stock  and  Products  Case. 

The  rate  of  46.6  cents  from  Houston  to  Oklahoma  City,  established 
by  the  carriers  as  the  result  of  our  order  in  Houston  Packing  Co.  v. 
44LO.O. 


852  INTEB8TATE  COHMBROE  COMMISSION  BBPOBTB. 

H.  E.  dk  W.  T.  By.  Co.^  ^upra^  was  based  <m  a  distance  of  481.8  miks. 
It  is  repeatedly  stated  on  this  record,  however,  that  the  diort-line 
distance  between  these  two  points  ia  465.5  miles;  from  tariffs  cm  file 
with  the  Conmiission  the  short-line  distance  is  shown  to  be  464.5 
miles,  and  for  this  distance  under  the  Oklahoma  scale  a  rate  of  45 JS 
cents  may  be  charged,  a  two-line  haul  being  involved.  It  is  apparent 
therefore  that  to  this  extent  at  least  our  order  in  that  case  has  not 
been  complied  with  by  the  carriers. 

Certain  applications  of  the  defendant  carriers  for  relief  from  the 
long-and-short-haul  clause  of  the  fourth  section  were  set  for  hearing 
in  connection  with  this  proceeding.  Group  rates  are  maintained  by 
the  defendants  on  packing-house  products  from  Houston  to  points 
in  Oklahoma.    One  group  is  defined  as  follows : 

East  and  south  of  a  line  beginning  at  Terrell,  Okla.,  on  the  Chi- 
cago, Rock  Island  &  Pacific,  thence  north  following  the  line  of  tiiat 
carrier  to  El  Beno;  thence  east  over  the  same  line  to  and  including 
Munroe;  including  points  on  the  liissouri,  Kansas  &  Texas  fnnn  and 
including  McAlester  to  and  including  Muskogee.  The  rate  to  all 
points  in  this  group  is  50  cents.  To  all  other  points  in  the  state  of 
Oklahoma  the  rate  is  60  cents  except  to  Oklahoma  City,  as  above 
stated.  Previous  to  the  decision  of  the  Commission  fixing  the  rate  to 
Oklahoma  City  there  were  no  departures  from  the  l<mg-and-short- 
haul  rule  of  the  fourth  section  arising  under  the  group  rates  except 
that  to  a  few  intermediate  points  no  commodity  rates  were  publi^ed, 
the  classification  basis  of  fifth  class  being  used. 

When  the  defendants  established  the  rate  of  46.5  cents  now  in 
effect  to  Oklahoma  City  from  Houston  no  change  was  made  in  the 
rates  to  intermediate  points.  The  higher  intermediate  rates  of  50 
cents  on  the  Atchison,  Topeka  &  Santa  Fe  and  on  the  Chicago,  Bock 
Island  &  Pacific  and  on  the  other  lines  being  unauthorized,  have 
been  and  now  are  unlawful.  Fourth  section  departures  now  exist 
also  on  the  Missouri,  Elansas  &  Texas.  The  distance  of  tilie  route  of 
this  carrier  to  Oklahoma  City  from  Houston  is  607  miles.  As  before 
stated,  the  short-line  distance  is  464.5  miles,  or  a  difference  of  142.5 
miles.  When  the  rates  prescribed  herein  are  published  there  will  be 
no  departures  from  the  long-and-short-haul  rule  of  the  fourth  sec- 
tion on  any  direct  line. 

Orders,  including  an  order  for  relief  with  respect  to  departures 
at  intermediate  points  on  indirect  routes,  wiU  be  entered  in  accord- 
ance with  the  findings  herein. 
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Investigation  and  Suspension  Docket  No.  938. 
CINCINNATI  SWITCHING  ABSORPTION. 


Suhmiiied  March  1,  1917.    Decided  AprU  19,  1917. 


Pr(^)osed  cancellation  of  absorptions  of  switching  charges  which  would  resnlt 
In  increased  rates  on  grain  in  carloads  originating  at,  and  on  coal  in  car- 
loads destined  to,  local  stations  on  the  Cincinnati,  Indianapolis  &  Western 
Bailway  found  not  Justified.    Suspended  schedules  ordered  to  be  canceled. 

M orison  R.  Waite  for  respondents. 
G.  M.  Freer  for  protestants. 

Beport  of  the  Commission. 

Bt  the  Commission  : 

By  schedules  filed  to  take  effect  October  1,  1916,  the  Cincinnati, 
Hamilton  &  Dayton  Bailway  Company  and  Judson  Harmon  and 
Bnfus  B.  Smith,  receivers  thereof,  hereinafter  called  the  respondents, 
proposed  to  discontinue  the  absorption  of  switching  charges  of  con- 
necting lines  at  junctions  with  the  Cincinnati,  Hamilton  &  Dayton 
Bailway  on  grain  in  carloads  originating  at  local  stations  on  the  Cin« 
cinnati,  Indianapolis  &  Western  Bailway,  hereinafter  called  the 
Indianapolis  &  Western,  and  at  Cincinnati,  Ohio,  on  coal  in  carloads 
from  points  within  the  Cincinnati  switching  limits  destined  to  local 
stations  on  the  Indianapolis  &  Western,  thereby  making  higher 
diarges  applicable  on  shipments  of  grain  and  coal  involving  the 
switching  movements  as  described.  Upon  protest  by  the  Cincinnati 
Chamber  of  Commerce  and  Merchants  Exchange,  the  schedules  were 
suspended  until  January  29, 1917,  and  later  until  July  29, 1917. 

Prior  to  December  1, 1915,  the  Indianapolis  &  Western,  which  ex- 
tends from  Hamilton,  Ohio,  to  Springfield,  HI.,  with  two  short 
branches  running  north  and  south  from  Hume,  HI.,  was  operated  as 
part  of  respondents^  line.  On  March  14,  1916,  the  Indianapolis  & 
Western  notified  respondents  that  it  would  not  join  in  the  absorption 
of  switching  charges  on  traffic  originating  at  or  destined  to  Indian- 
apolis &  Western  local  station&  After  an  unsuccessful  effort  to  per- 
suade the  Indianapolis  &  Western  to  change  its  attitude,  the  re- 
spondents, believing  that  their  divisions  for  their  26-mile  haul  be- 
tween Hamilton  and  Cincinnati  were  insufficient  to  justify  the  ab- 
sorption of  the  entire  switching  chargeSi  filed  the  schedules  here 
under  suspension. 
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Respondents  are  willing  to  coi^inue  tiie  absorption  provided  the 
Indianapolis  &  Western  participates  therein.  They  admit  that  pri<^ 
to  December  1,  1915,  when  they  received  the  entire  line-haul  rate, 
their  revenue  was  sufficient  to  warrant  the  absorption,  but  they  main- 
tain that  to  continue  such  absorption  out  of  their  present  divisions 
would  make  the  traffic  unremunerative.  In  support  of  these  conten- 
tions they  introduced  considerable  evidence,  including  exhibits  show- 
ing rates  to  and  from  various  local  stations  on  the  Indianapolis  & 
Western  and  divisions  thereof,  as  well  as  earnings  on  actual  ship- 
ments for  the  month  of  November,  1916,  which  is  said  to  be  a  repre- 
sentative month.  An  increase  in  charges  can  not  be  justified  on  the 
ground  that  a  particular  carrier,  which  transports  the  shipments 
over  only  a  comparatively  small  portion  of  the  entire  through  route, 
receives  an  unsatisfactory  division  of  the  joint  rate.  Lumber  Transit 
Privileges  at  BuifoHo,  N.  T.,  33  I.  C.  C,  601,  604,  605. 

It  is  argued  that  inasmuch  as  the  traffic  now  involves  a  two-line 
haul,  an  increase  in  rates  is  justified;  but  it  was  not  shown  that  the 
additional  e^ense  to  the  carriers,  if  any,  justifies  the  increases  pro- 
posed. The  Public  Utilities  Conmiission  of  Ohio  found  that  similar 
increases  applicable  to  intrastate  traffic  were  not  justified,  and  or- 
dered the  cancellation  of  the  proposed  schedule  on  or  before  No- 
vember 28,  1916. 

Bespondents  contend  that  this  Commission  has  no  authority  in 
this  proceeding  to  require  the  cancellation  of  the  schedules  under 
suspension,  as  the  Indianapolis  &  Western,  which  concurs  in  the 
joint  rates,  was  not  made  a  party.  This  contention  is  concluded  by 
our  decision  in  National  Dock  db  Storage  Waa^house  Co.  v,  B.  <k  M. 
R.  E.y  38  I.  C.  C,  643,  650,  in  which  we  said : 

So  far  as  the  shipping  pubUc  is  concerned  the  effect  of  a  switching  absorp- 
tion is  to  establish  a  joint  rate ;  the  cancellation  of  an  absorption  is  the  with- 
drawal of  a  Joint  rate,  leaving  effective  the  higher  aggregate  of  intermediate 
rates.  In  such  a  case  both  the  holding  oat  and  the  withdrawal  of  the  lower 
through  rate  are  entirely  the  act  of  one  of  the  carriers,  which  must  therefore 
be  prepared  to  Justify  the  increase  caused  by  the  withdrawaL 

We  find  that  respondents  have  not  justified  the  proposed  cancella- 
tion of  absorptions  of  switching  charges  which  would  result  in  in- 
creased rates,  and  an  order  requiring  the  cancellation  of  the  sus- 
pended schedules  will  be  entered. 
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Ikvestioation  and  Suspension  Dockbt  No.  899. 
GKAIN  TO  LITTLE  ROCK,  ARK 


SuhmUted  January  18,  1917.    Decided  AprU  19,  1917. 


Proposed  Increased  rates  on  wheat  and  com  and  their  products  and  on  flaxseed, 
millet  seed,  and  hempseed  from  points  in  Oklahoma  to  Little  Rock  and  other 
points  in  Arkansas  found  not  justified,  and  suspended  schedules  required 
to  be  canceled. 

Thomas  Bond  for  St  Louis  &  San  Francisco  Railroad  Company 
and  its  receivers. 

W.  F.  Bardie  for  Oklahoma  Traffic  Association. 
J.  H.  Johnston  and  Frank  FoUb  iot  Oklahoma  Millers  Association. 
•  H.  L.  Bennett  for  Corporation  Commission  of  Oklahoma. 

Report  of  ths  Commission. 

Bt  the  Commission  : 

By  schedules  filed  to  take  effect  August  16,  1916,  the  respondents 
proposed  to  cancel  their  applicable  joint  rates  on  wheat  and  com  and 
their  products,  and  also  on  flaxseed,  millet  seed,  and  hempseed,  from 
all  staticHis,  with  a  few  exceptions,  on  the  St.  Louis  A  San  Francisco 
Railroad,  hereinafter  called  the  Frisco,  in  Oklahoma,  to  Little  Rock, 
Ark.,  and  other  Arkansas  points  on  the  Chicago,  Rock  Island  &  Pa- 
cific Railway,  hereinafter  called  the  Rock  Island,  taking  the  same 
rates,  thereby  rendering  applicable  joint  rates  shown  in  another  sec- 
tion of  the  tariff  which  are  from  1  cent  to  7^  cents  per  100  pounds 
higher.  Upon  protests  filed  by  and  in  behalf  of  grain  millers  of 
Oklahoma,  the  schedules  were  suspended  until  December  18,  1916, 
and  later  until  June  13,  1917.  The  Frisco  assumed  the  burden  of 
justifying  the  proposed  rates.  Rates  are  stated  in  cents  per  100 
pound&  The  evidence  adduced  relates  mainly  to  flour,  which  takes 
the  same  rates  as  wheat. 

The  main  line  of  the  Rock  Island  from  Tucumcari,  N.  Mex.,  to 
Memphis,  Tenn.,  runs  east  and  west  through  central  Oklahoma,  and 
several  of  its  branch  lines  traverse  the  western  half  of  that  state. 
Blanket  rates  of  18^  cents  on  wheat  and  its  products  and  17  cents  on 
com  and  its  products  were  established  in  1908  from  practically  all 
main  and  branch  line  Oklahoma  points  on  the  Rock  Island  to  Little 
Rock,  following  a  conference  participated  in  by  the  attorney  gen- 
eral of  Oklahoma,  the  millers,  and  representatives  of  the  carriers, 
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who  agreed  that  the  rates  then  maintained  to  Little  Bock  and  cer- 
tain other  destinations  were  too  high.  The  present  rates  from  Okla- 
homa points  on  the  Frisco  to  the  Little  Bock  group  by  way  of  the 
Bock  Island,  which  were  established  in  March,  1910,  are  lower  than 
the  rates  in  effect  prior  to  that  time.  In  making  these  reductions, 
the  Bock  Island  rates  were  blanketed  back  to  points  on  the  Frisco 
for  a  considerable  distance,  in  some  instances  over  100  miles,  on 
either  side  of  the  various  junction  points  of  the  two  lines. 

Practically  all  Oklahoma  grain  is  produced  in  the  western  half 
of  the  state.  The  rates  proposed  from  this  section  average  about  2^ 
cents  higher  than  the  present  rates.  The  protestants  ship  wheat  to 
their  mills  at  El  Beno  and  Oklahoma  City,  where  it  may  be  milled 
and  the  product  forwarded  to  the  Little  Bock  territory  under  a  mill- 
ing-in-transit arrangement  at  the  through  rate  from  point  of  origin. 

The  Frisco  contends  that  the  present  adjustment,  under  which  the 
junction  point  rates  are  blanketed  back  over  the  Frisco  for  a  con- 
siderable distance,  is  improper  because,  as  compared  with  the  junc- 
tion points,  the  Frisco  points  require  a  haul  that  is  longer  and  over 
two  lines  instead  of  one.  It  is  argued  that  the  rates  from  the  junc- 
tion points  are  reasonable,  having  been  in  effect  for  eight  years 
without  a  complaint  being  made  against  them ;  and  that  therefore  the 
rates  from  the  Frisco  points  should  be  higher  for  the  longer  two- 
line  haul  in  order  to  produce  an  equal  per  ton-mile  revenue.  But 
the  rates  from  points  on  branch  lines  of  the  Bock  Island  are  generally 
the  same  as  the  junction  point  rates.  It  is  urged  that  in  the  abs^ice 
of  competition  or  other  controlling  influences  the  combinations  of 
rates  on  the  jimctions  would  be  reasonable.  The  proposed  rates 
average  between  70  and  80  per  cent  of  such  combinations. 

The  witness  for  the  Frisco  testified  that  the  present  rates  on  grain 
from  the  Frisco  points  to  the  Little  Bock  territory  are  lower  than 
the  rates  on  grain  from  the  same  points  to  Little  Bock  over  other 
routes  and  lower  than  rates  to  points  in  Arkansas  served  by  carriers 
other  than  the  Bock  Island  that  ordinarily  take  the  Little  Bock 
rates.  But  the  distances  over  the  other  routes  are  considerably  in 
excess  of  the  distances  over  respondents'  lines. 

The  proposed  rates  are  compared  with  rates  from  the  points  of 
origin  to  Springfield,  Mo.,  and  Hope,  Ark.,  points  on  the  Frisco 
approximately  equidistant  with  Little  Bock  from  the  Oklahoma 
points.  Under  the  proposed  rates  to  Little  Bock  the  per  ton-mile 
earnings  would  in  mofi^  instances  be  less  than  the  per  ton-mile  earn- 
ings under  the  present  rates  to  Hope  and  Springfield.  There  is 
little,  if  any,  movement  of  grain  or  its  products  fr<Hn  Oklahoma 
points  to  Springfield,  which  is  a  milling  point  for  Kansas  and 
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Missouri  wheat  A  very  large  part  of  the  haul  to  Little  Rock  is 
over  the  Sock  Island's  main  line  on  which  the  traffic  is  compara- 
tively heavy  and  the  transportation  conditions  favorable,  while  the 
haul  to  Hope  is  entirely  over  branch  lines  of  the  Frisco,  on  which 
the  traffic  is  light. 

An  exhibit  was  submitted  which  shows  that  the  proposed  rates 
compare  favorably  with  the  rates  on  grain  to  the  same  destinations 
from  points  on  the  Kansas  City,  Mexico  &  Orient  and  the  Wichita 
Falls  &  Northwestern  railways,  north  and  south  lines  in  the  extreme 
western  part  of  Oklahoma.  Protestants  contend  that  the  transpor- 
tation conditions  on  the  Wichita  Falls  &  Northwestern  are  less 
favorable  than  those  on  the  Frisco,  the  former  being  a  comparatively 
new  line,  on  which  the  traffic  is  light. 

Witnesses  for  protestants  testified  that  the  Little  Bock  territory  is 
the  most  important  market  open  to  the  Oklahoma  mills;  that  com- 
petition is  keen,  and  that  an  increase  of  2^  cents  in  the  freight  rate 
would  place  them  at  a  great  disadvantage  as  compared  with  com- 
peting millers  located  in  other  sections.  They  urge  the  fact  that  the 
present  rates  have  been  maintained  for  several  years  as  indicating 
that  the  carriers  considered  them  reasonable. 

Protestants  show  that  wheat  and  its  products  from  Oklahoma 
points  on  the  Frisco  and  the  Bock  Island  to  Memphis  generally  move 
under  a  blanket  rate  of  20  cents.  A  few  points  outside  of  the 
blanket  territory  take  a  higher  rate.  The  average  distance  to  Mem- 
phis from  22  representative  points  on  the  Bock  Island  is  said  to  be 
573  miles  and  for  this  average  distance  the  20-cent  rate  3rields  7 
mills  per  t()n-mile.  From  21  representative  points  on  the  Frisco 
the  average  distance  to  Memphis  is  646  miles,  and  the  average  rate 
of  21.4  cents  on  wheat  and  its  products  yields  a  per  ton-mile  revenue 
of  6.6  mills.  From  these  Frisco  points  to  points  in  the  Little  Bock 
territory,  the  average  distance  is  said  to  be  440  miles  and  the 
average  rate  20.3  cents,  yielding  a  per  ton-mile  revenue  of  9  mills. 
In  Wheat  Rates  from  OJdahoma  Paints^  30  I.  C.  C,  93,  and  41 
I.  C.  C,  389,  proposed  increases  in  the  then  rates  to  Memphis,  which 
are  the  same  as  those  now  in  effect,  were  found  not  justified.  With 
respect  to  the  rates  to  Memphis,  the  Frisco  observes  that  they  apply 
for  one-line  hauls  while  the  movement  to  the  Little  Bock  territory 
is  over  two  lines.  The  distances  to  the  Little  Bock  territory  are 
materially  less  than  to  Memphis. 

A  report  filed  with  the  Corporation  Commission  of  Oklahoma  by 
the  Bock  Island  shows  that  its  average  per  ton-mile  revenue  on  all 
flour  between  points  in  Oklahoma  and  points  in  other  states  for  the 
year  ended  June  30, 1915,  was  7.2  milla    A  similar  report  filed  by  the 
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Frisco  shows  that  its  average  per  ton-mile  revenue  on  like  traffic  for 
the  same  period  was  5.9  mills. 

Numerous  comparisons  submitted  by  protestants  indicate  that  the 
proposed  rates  would  be  relatively  higher  than  the  rates  on  like 
traffic  between  certain  other  points  in  the  same  territory. 

We  find  that  respondents  have  not  justified  the  increased  rates 
proposed,  and  the  suspended  schedules  will  be  ordered  canceled. 

Daniels,  Commusianer^  dissents. 


•  »• 


No.  6797. 
STANDARD  ROOFING  COMPANY  ET  AL. 

V. 

MISSOURI,  KANSAS  &  TEXAS  RAILWAY  COMPANY 

ET  AL. 


SubmUted  June  9,  1916.    Decided  AfnH  19, 1917. 


FoUowing  original  report,  reparation  awarded  on  carload  shipments  of  pr^ 
pared  roofing  paper  and  building  paper,  including  roofing  nails  and  cement 
used  in  connection  therewith,  from  East  St  Louis,  IlL,  and  Kansas  City. 
Mo.,  to  Muskogee,  Tulsa,  and  McAlester,  Okla. 

R.  D.  Songster  for  complainants. 

B.  C.  TroviUion  for  Missouri,  Kansas  &  Texas  Railway  Company. 

Report  of  the  Commission  on  Supplbmental  Hearinq. 

Bt  the  Commission  : 

We  found  in  our  original  report  in  this  case,  34  I.  C.  C,  3,  that 
the  rates  charged  oh  prepared  roofing  paper  and  building  paper  in 
carloads  from  East  St.  Louis,  HI.,  St.  Louis  and  Kansas  City,  Ma, 
to  Muskogee,  Tulsa,  and  McAlester,  Okla.,  were  and  for  the  future 
would  be  unreasonable  to  the  extent  that  they  exceeded  and  might 
exceed  the  following  rates,  which  are  stated  in  cents  per  100  pounds: 
From  St.  Louis  and  East  St.  Louis  to  Muskogee  37  cents,  to  Tulsa 
38  cents,  and  to  McAlester  40  cents;  and  from  Kansas  City  to  Musko- 
gee 26  cents,  to  Tulsa  27  cents,  and  to  McAlester  29  cents.  The  rates 
prescribed  were  made  effective  July  16,  1915.  Reparation  was 
awarded  on  shipments  made  by  the  Standard  Boofing  Company,  the 
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only  complainant  appearing  at  the  hearing.  The  case  was  reopened 
at  the  instance  of  the  Patent  Vulcanite  Roofing  Company,  Minne- 
tonka  Lumber  Company,  and  the  Bussell  Hardware  Company,  com- 
plainants in  the  original  case,  for  further  hearing  on  the  question 
of  reparation. 

The  Patent  Vulcanite  Roofing  Company  asks  reparation  on  18 
carload  shipments  of  prepared  roofing  and  building  paper  shipped 
between  April  23,  1912,  and  June  8,  1915,  inclusive.  Sixteen  of 
these  shipments,  all  of  which  originated  at  Kansas  City,  moved  to 
Muskogee,  Tulsa,  and  McAlester ;  and  charges  were  paid  and  borne  by 
the  Patent  Vulcanite  Roofing  Company  on  14  of  such  shipments  and 
on  2  by  the  American  Roofing  Company,  based  on  the  rates  found  un- 
reasonable in  our  original  report  herein.  The  capital  stock  of  the  lat- 
ter company  has  been  owned  by  stockholders  of  the  former  company 
since  January,  1910 ;  but  it  was  independently  operated  until  March, 
1918,  when  its  assets  and  liabilities  were  taken  over  by  the  Patent 
Vulcanite  Roofing  Company.  A  claim  covering  these  shipments  was 
presented  at  the  original  hearing  on  behalf  of  the  American  Roofing 
Company,  not  a  party  complainant  The  two  remaining  shipments 
moved  to  Sand  Springs  and  Pryor,  Okla.  As  the  rates  to  those 
points  were  not  assailed  in  the  original  complaint,  a  claim  for  repara- 
tion on  these  shipments  can  not  be  considered  in  this  proceeding. 

The  Minnetonka  Lumber  Company  asks  reparation  on  5  car- 
loads of  roofing  and  building  paper,  with  which  were  included  roof- 
ing nails  and  cemoit  used  in  the  laying  of  the  paper.  These  ship- 
ments moved  from  East  St.  Louis  to  Muskogee,  1  on  November  24, 
1918,  <m  which  a  rate  of  47  cents  was  applied,  and  4  between  August 
20,  1914,  and  February  10,  1916,  inclusive,  on  ^which  a  rate  of  41 
cents  was  applied.  Charges  on  all  of  these  shipments  were  paid 
and  borne  by  the  Minnetonka  Lumber  Company.  In  establishing 
the  rate  of  87  cents  to  Muskogee,  prescribed  in  our  order,  defendants 
restricted  the  description  of  the  commodity  so  that  it  excluded  the 
roofing  nails  and  cement,  which,  by  trade  custom,  are  always  shipped 
therewith  and  which  were  incidentally  included  in  the  former  de- 
scription. The  rates  found  unreasonable  in  our  original  report 
herein  were  those  applicable  to  the  commodities  as  then  described. 
Two  carloads,  shipped  September  18,  1915,  and  November  23,  1916, 
were  charged  the  former  rate  of  41  cents  because  the  shipments  con- 
tained roofing  nails  and  cement,  and  are  within  the  scope  of  the 
prayer  for  reparation.  By  tariff  supplement,  effective  December  24, 
1916,  defendants  removed  the  restrictions,  thereby  conforming  their 
tariffs  to  the  Commission's  original  order.  The  shipment  moving 
February  10,  1916,  was  overcharged. 
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The  Russell  Hardware  Company  asks  reparation  on  12  carloads 
of  roofing  and  building  paper,  with  which  were  included  roofing 
nails  and  cement.  The  shipments  moved  between  April  25,  1912, 
and  May  7,  1914,  inclusive.  Charges  on  9  of  the  shipments,  on 
all  of  which  a  rate  of  47  cents  was  applied,  were  paid  and  borne  by 
the  Russell  Hardware  Company.  The  charges  on  the  other  3  wtre 
not  borne  by  it,  and  on  these  shipments  it  is  not  entitled  to  reparation. 

We  find  that  as  to  the  shipments  remaining  to  be  considered,  the 
Patent  Vulcanite  Roofing  Company,  the  Minnetonka  Lumber  Com- 
pany, and  the  Russell  Hardware  Company  made  those  shipments  as 
described  and  paid  and  bore  charges  thereon  at  rates  found  in  our 
original  report  herein  to  have  been  unreasonable;  that  they  have  been 
damaged  to  the  extent  of  the  difference  between  the  charges  paid 
and  the  charges  which  would  have  accrued  at  the  rates  found  reason- 
able in  that  report,  and  that  they  are  entitled  to  reparation,  with 
interest,  on  shipments  delivered  within  the  statutory  period.  The 
exact  amount  of  reparation  due  can  not  be  determined  upon  the 
present  record.  Complainants  should  prepare  statements  showing 
the  details  of  the  shipments,  not  barred  by  the  statute  of  limitations, 
in  accordance  with  rule  V  of  the  Rules  of  Practice,  which  statements 
should  be  submitted  to  defendants  for  verification.  Upon  receipt  of 
statements  so  prepared  and  verified  we  shall  consider  the  entry  of  an 
order  awarding  reparation.  The  overcharge  referred  to  may  be 
included  in  the  statement  to  be  submitted. 

44  L  a  a 


No.  7416. 
AMERICAN  RADIATOR  COMPANY 

LEHIGH  VALLEY  RAILROAD  COMPANY. 


Submitted  Aprtt  S,  1916.    Decided  April  19,  1911. 


Demurrage  charges  on  certain  interstate  shipments  of  various  commodities  in 
carloads  held  at  Bayonne,  N.  J.,  found  to  have  been  unlawfully  assessed. 
Reparation  awarded. 

/.  H.  Taylor  for  complainant. 
R.  W.  Barrett  for  defendant. 

Report  of  the  Commission. 

Bt  the  Commission  : 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  cast- 
iron  radiators  and  boilers,  with  its  principal  office  at  Chicago,  111. 
By  complaint^  filed  October  8,  1914,  as  amended,  it  alleges  that  de- 
fendant unlawfully  collected  $477  demurrage  charges  on  108  carloads 
of  various  conmiodities  held  at  Bayonne,  N.  J.,  during  July  and 
August,  1912.  Reparation  is  asked.  The  claim  was  presented  to  the 
Commission  informally  February  12, 1914. 

About  the  middle  of  May,  1912,  upon  completion  of  its  warehouse 
at  East  Forty-ninth  street,  Bayonne,  complainant  began  to  receive 
shipments  from  its  several  plants  and  to  store  the  same  for  subse- 
quent distribution  during  the  winter  months.  Except  as  hereinafter 
sliated,  all  of  the  shipments  were  of  this  character,  and  originated  at 
points  without  the  state  of  New  Jersey.  Four  of  the  cars,  which  were 
forwarded  from  defendant's  East  Twenty-second  street  station, 
Bayonne,  were  so-called  ferry  cars  and  were  loaded  with  less-than- 
carload  shipments  which  had  accumulated  at  that  station.  There  is 
no  evidence  that  any  of  the  last-mentioned  cars  contained  interstate 
shipments,  and  the  demurrage  charges  assessed  thereon,  aggregating 
$20,  will  not  be  further  considered.  On  the  remaining  104  cars,  all 
of  which  contained  radiators  and  boilers,  except  one  which  contained 
vacuum  cleaners,  demurrage  charges  were  collected  in  the  sum  of 
$459.  This  amount  includes  a  $2  demurrage  charge  which  is  not 
attacked. 

During  the  period  in  question  complainant's  warehouse  was  con- 
nected with  defendant's  tracks  by  a  private  siding  on  which  about 
nine  cars  could  be  placed  for  the  purpose  of  unloading.    Prior  to 
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July  15,  1912,  cars  arriving  at  Bayonne  consigned  to  complainant, 
together  with  cars  for  other  industries  in  the  Bayonne  territory, 
were  held  at  defendant's  yard  at  Constable  Hook,  about  1  mile  from 
complainant's  warehouse,  from  which  yard  they  were  switched  to 
complainant's  siding.  At  that  time  defendant's  practice  was  to 
furnish  a  daily  shifting  service  in  connection  with  the  receipt  and 
delivery  of  cars  in  that  vicinity.  During  the  early  part  of  July,  1912, 
cars  consigned  to  complainant  arrived  at  defendant's  yard  in  excess 
of  the  number  imloaded.  About  July  16, 1912,  defendant's  eastbound 
track  leading  to  complainant's  siding  was  utilized  as  a  storage  track 
for  complainant's  cars,  and  the  cars  which  had  accumulated  at  Con- 
stable Hook  were  assembled  and  placed  on  that  track.  The  demur- 
rage in  issue  accrued  between  the  time  of  the  alleged  constructive 
placement  of  the  cars  on  the  storage  track,  during  the  period  from 
July  20,  1912,  to  August  6,  1912,  inclusive,  and  the  time  they  were 
unloaded  and  released.  Defendant's  demurrage  rules  then  in  effect 
provided,  in  part,  as  follows : 

Rule  4. — NoHflcaiion, 

(a)  Consignee  shaU  be  notified  by  carrier's  agent  in  writing,  or  as  otherwise 
agreed  to  by  carrier  and  consignee,  within  24  hours  after  arrival  of  cars  and 
billing  at  destination,  such  notice  to  contain  point  of  shipm^it,  car  initials  and 
numbers,  and  the  contents,  and,  if  transferred  in  transit,  the  initials  and  num- 
ber of  the  original  car.  In  case  car  is  not  placed  on  public  delivery  track 
within  24  hours  after  notice  of  arrival  has  been  sent,  a  notice  of  placemait 
shall  be  given  to  consignee. 

(o)  Delivery  of  cars  upon  private  or  Industrial  interchange  tracks,  or  written 
notice  to  consignee  of  readiness  to  so  deliver,  will  constitute  notification  thereof 
to  consignee. 

Rule  5. — Placing  oars  for  unloading. 

(a)  Wh«i  delivery  of  cars  consigned  or  ordered  to  private  or  industrial  inter- 
change tracks  can  not  be  made,  on  account  of  the  act  or  neglect  of  the  consignee, 
or  the  inability  of  consignee  to  receive,  delivery  will  be  considered  to  have  been 
made  when  the  cars  were  tendered.  The  carrier's  agent  must  give  the  consignee 
written  notice  of  all  cars  he  has  been  unable  to  deliver  because  of  the  condition 
of  the  private  or  interchange  tracks  or  because  of  other  conditions  attributable 
to  consignee.    This  will  be  considered  constructive  placem^it 

They  further  provided  that  no  demurrage  charges  would  be  as- 
sessed for  the  detention  of  cars  because  of  delayed  or  improper  notice, 
or  because  of  defendant's  errors  or  omissions. 

Complainant's  allegation  that  these  demurrage  charges  were  un- 
lawfully assessed  is  based  upon  the  sole  contention  that  notice  of 
constructive  j)lacement  of  the  cars  was  not  given  in  accordance  with 
the  provisions  of  the  tariff.  Its  witnesses  testified  that  while  com- 
plainant received  advice  from  its  several  plants  as  shipments  were 
consigned  to  it  at  Bayonne,  it  was  not  concerned  about  any  delay 
in  their  arrival  in  view  of  the  purpose  for  which  they  were  made^ 
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and  that  prior  to  the  placement  of  the  cars  upon  its  siding  complain- 
ant had  no  reason  to  believe  that  they  had  arrived;  that  no  notice 
whatsoever  either  as  to  the  arrival  of  any  of  the  cars  or  of  their  being 
held  for  placement  was  received  by  complainant ;  that  until  tiie  pres- 
entation of  the  demurrage  claims  it  was  unaware  that  such  charges 
had  accrued;  that  had  it  been  notified  promptly  that  the  cars  were 
being  held  for  placement  it  could  have  arranged  to  unload  them  on 
its  siding  within  the  free  time ;  and  that  large  numbers  of  cars  were 
received  prior  and  subsequently  to  the  period  in  question  upon 
which  no  demurrage  accrued.  Had  the  periods  of  detention  been 
computed  from  the  time  the  cars  were  placed  on  the  siding  no  demur- 
rage would  have  accrued  except  on  one,  and  the  $2  charge  which 
accrued  thereon  after  placement  on  complainant's  siding  is  not 
assailed. 

A  witness  for  defendant  testified  that  on  July  20,  1912,  he  per- 
sonally served  upon  an  employee  of  complainant,  who  would  or- 
dinarily receive  it,  written  notice  of  the  constructive  placement  of 
about  65  cars  held  on  the  storage  track  on  that  date;  that  the  em- 
ployee in  question  refused  to  sign  the  original  of  the  notice;  and  that 
thereupon,  in  accordance  with  the  usual  custom,  the  witness  delivered 
the  original  to  complainant's  employee  and  certified  on  the  carbon 
copy  that  he  had  done  so.  Complainant's  employee  denies  that  he 
received  this  notice.  What  purports  to  be  the  carbon  copy  in  ques- 
tion was  filed  as  an  exhibit.  According  to  defendant's  records  the 
last  three  car  nimibers  shown  thereon  did  not  arrive  at  Bayonne  until 
after  July  20,  1912,  and  therefore  could  not  have  been  included  in 
the  notice  alleged  to  have  been  served  upon  complainant  on  that  date. 

We  find  that  on  80  of  the  cars  in  issue  notice  of  constructive  place- 
ment was  given  to  complainant  on  July  20,  1912,  as  shown  by  the 
copy  of  notice  above  referred  to,  and  that  the  demurrage  charges 
thereon  aggregating  $119  were  legally  assessed.  The  other  cars  listed 
in  the  notice  are  not  in  issue. 

The  remaining  74  cars  involved,  on  which  the  demurrage  charges 
aggregated  $888,  were  placed  on  the  storage  track  subsequently  to 
July  20,  1912.  As  to  these  cars  defendant's  records  fail  to  show  a 
compliance  with  the  notification  requirements  of  its  tariff,  and  de- 
fendant admits  that,  due  to  the  inexperience  and  ill  health  of  the 
derk  charged  with  the  duty  of  serving  notices  and  keeping  the 
records,  complainant  probably  received  no  notices.  We  find  that 
these  demurrage  charges  were  not  authorized  by  defendant's  tariff 
and  were  therefore  unlawfuly  assessed;  that  complainant  paid  and 
bore  the  charges  herein  found  unlawful;  and  that  it  is  entitled  to 
reparation  in  the  sum  of  $888,  witili  interest  'An  order  will  be 
entered  accordingly. 


Ihtesttoatiok  and  Su8pbm81ok  Dockkt  No.  94flL 
KICE  PKODUCTS  TO  JACKSON,  MISS. 


SubftUUed  March  7,  1917.    Decided  AprU  19, 1917. 


Propooed  increased  rate  oo  rice  bran,  rice  diaff,  rice  poiiah,  and  groond  rloe 
holla  in  carioads  frcHn  New  Orleans,  La.,  to  Jackson,  Misa^  found  not 
justified.    Su^)ended  schedules  ordered  canceled. 

0.  B.  Auhwrtin  for  New  Orleans  Great  Northern  Bailroad  Com- 
pany. 
Oearge  Butler  for  protestant. 

Bepobt  of  the  Commissiok. 

Bt  the  Commission  : 

By  schedules,  filed  to  take  effect  October  16, 1916,  the  New  Orleans 
Great  Northern  Railroad  Company,  hereinafter  called  the  respondent, 
proposed  to  increase  its  present  commodity  rate  of  9  cents  per  100 
pounds,  minimum  30,000  pounds,  on  rice  bran,  rice  chaff,  rice  polish, 
and  ground  rice  hulls,  in  carloads,  from  New  Orleans,  La.,  to  Jackson, 
Misa,  to  14  cents  per  100  pounds,  minimum  24,000  pounds.  Upon 
protests  filed  on  behalf  of  the  Hannah  Distributing  Company,  K.  H. 
Gh'een,  and  the  Koyal  Feed  &  Milling  Company,  of  Jackson,  the 
schedules  were  suspended  until  February  12,  1917,  and  later  until 
August  12, 1917. 

The  tariff  situation  brought  to  the  attention  of  the  respondent  at 
the  hearing,  and  not  satisfactorily  explained,  is  determinative  of  this 
proceeding.  The  present  commodity  rate  on  rice  bran,  rice  polish* 
and  ground  rice  hulls  from  New  Orleans  to  Memphis,  Tenn.,  is  10 
cents  per  100  pounds,  minimum  24,000  pounds.  This  rate  applies 
through  Jackson  by  way  of  respondent's  line  in  connection  with 
other  carriers.  No  change  is  proposed  in  the  rate  to  Memphis.  The 
proposed  increased  rate  to  Jackson,  if  allowed  to  become  effective, 
would  result  in  a  departure  from  the  long-and-short-haul  rule  of  the 
fourth  section. 

Without  considering  the  intrinsic  reasonableness  of  the  proposed 
rate,  and  confining  our  attention  to  the  threatened  departure  from 
the  long-and-short-haul  rule  of  the  fourth  section,  we  find  that 
respondent  has  not  justified  the  proposed  increased  rate.  An  order 
requiring  the  cancellation  of  the  suspended  schedules  will  be  entered. 
Yam  From  Skowhegan^  Me.^  42  I.  C.  C,  241, 
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FRESH  MEATS  FROM  ST.  LOXHS,  MO. 


BulmUUed  February  26,  1917.    Decided  AprU  19,  19rf. 


Proposed  cancellation  of  proportional  commodity  rate  on  fresh  meats  in  carloads 
from  St  Lonis,  Mo.,  to  Fort  Worth  and  North  Fort  Worth,  Tex.,  applicable 
on  shipments  consigned  through  from  New  York,  N.  Y.,  and  Jersey  City  and 
Newark,  N.  J.,  found  not  justified,  and  suspended  schedules  ordered  to  be 
canceled. 

/.  B.  Cofey  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

E.  D.  Williams  for  Missouri,  Kansas  &  Texas  Railway  Company 
and  receiver ;  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas 
and  reoeirer ;  and  St.  Louis  &  San  Francisco  Railroad  Company. 

F.  B.  Clark  for  Missouri  Pacific  Railway  Company;  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company ;  and  Texas  &  Pacific 
Railway  Company. 

H.  K.  Crafts  fof  Armour  &  Company. 

E.  D.  Rynder  and  R.  O^Hara  for  Swift  &  Company. 

Repobt  of  the  Commission. 

Bt  the  Commission: 

By  schedules,  filed  to  take  effect  October  7, 1916,  respondents  pro- 
posed to  cancel  their  proportional  commodity  rate  of  68^  cents  per 
100  pounds  on  fresh  meats  in  carloads  from  St.' Louis  Mo.,  to  Fort 
Worth  and  North  Fort  Worth,  Tex.,  applicable  on  shipments  con- 
ligned  through  from  New  York,  N.  Y.,  and  Jersey  City  and  Newark, 
N.  J.,  leaving  applicable  a  local  commodity  rate  of  89.8  cents  per 
100  pounds.  Upon  protest  by  Swift  &  Company  and  Armour  A 
Company,  the  schedules  were  suspended  until  February  4,  1917,  and 
later  until  August  4,  1917.  Rates  are  stated  in  amounts  per  100 
pounds.    The  destination  points  will  be  referred  to  as  Fort  Worth. 

The  present  rate  of  68^  cents  was  established  November  10, 1914, 
by  all  routes  in  order  to  equalize  the  sum  of  the  rates  to  and  beyond 
Wichita,  Kans.  A  proportional  commodity  rate  of  24|  cents,  ap- 
plicable on  traffic  destined  to  or  coming  from  points  east  of  the 
Indiana-Illinois  state  line,  applied  between  St.  Louis  and  Wichita 
until  June  1, 1916,  when  it  was  canceled  as  to  westbound  traffic  only, 
because  there  was  no  movement  in  that  direction,  leaving  applicable 
Ae  local  commodity  rate  of  64j^  cents.    The  rate  from  Wichita  to 
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Fort  Worth  is  44  cents.  The  proposed  through  rate  is  equal  to 
the  present  lowest  combination,  composed  of  58  cents  to  Texarkana, 
Ark.9  and  36.3  cents  beyond. 

Eespondents  contend  that  the  increase  in  the  Wichita  combination 
justifies  an  increase  in  the  through  rate  from  St.  Louis  to  Fort 
Worth  to  the  lowest  existing  combination  of  rates,  provided  the 
third-class  rate,  which  they  allege  is  the  normal  basis  for  fresh  meats 
in  that  territory,  is  not  exceeded.  The  third-class  rate  from  St. 
Louis  to  Fort  Worth  is  $1.01.  A  similar  position  was  taken  by  the 
respondents  in  Omaha-Oklahoma  FreahrMeat  Ratesj  28  L  C.  C,  454, 
in  which  we  held  that  the  proposed  increased  rates,  some  of  which 
were  third  class,  while  others  were  lower,  had  not  been  justified. 

Fresh  meats  in  western  classification  territory  generally  move 
imder  rates  lower  than  third  class.  The  third-class  rate  of  61.4 
cents  from  New  York  to  St.  Louis,  1,068  miles,  which  was  found 
reasonable  in  Dressed  Beef  from  New  York,  N.  Z.,  38  I.  C.  C,  51, 
yields  a  ton-mile  revenue  of  11.55  mills  and,  based  upon  a  carload 
minimum  of  20,000  poimds,  a  car-mile  revenue  of  11.55  cents,  whereas 
the  earnings  imder  the  proposed  rate  from  St.  Louis  to  Fort  Worth 
for  the  distance  by  way  of  the  St.  Louis  &  San  Francisco  Kailroad, 
737  miles,  would  be  24.28  mills  per  ton-mile  and,  based  upon  the 
minimum  of  20,000  pounds,  24.28  cents  per  car-mile. 

Respondents  compared  the  proposed  rate  with  the  rates  prescribed 
in  DaUas  Chamber  of  Conmierce  v.  A.,  T.  <&  S.  F.  By.  Co.^  40  I.  C. 
C,  619,  on  hand  agricultural  implements,  metallic  shells,  baking 
powder,  grapes,  lamp  chimneys,  and  machinery,  all  rated  third  class 
in  western  classification,  from  St.  Louis  to  Fort  Worth,  and  the 
earnings  per  car  and  per  car-mile  thereunder.  The  earnings  under 
the  rates  cited,  which  are  greater  than  the  earnings  under  the 
proposed  rate,  are  computed  on  substantially  higher  minima,  except 
as  to  grapes  and  machinery,  on  which  the  minima  are  20,000  and 
14,000  pounds,  respectively. 

Numerous  comparisons  submitted  by  protestants  indicate  that 
the  proposed  rate  would  produce  ton-mile  earnings  substantially 
in  excess  of  those  produced  under  rates  applying  to  the  same  and 
other  i>erishable  commodities  in  tiie  same  general  territory. 

Based  upcm  the  scale  prescribed  in  In/vesHgaHon  of  Alleged  Un- 
reasonable Rates  on  MeatSj  22  I.  C.  C,  160,  the  rate  from  St.  Louis 
to  Fort  Worth  by  way  of  the  St.  Louis  &  San  Francisco  Railroad, 
787  miles,  would  be  71  cents.  Neither  the  short-line  distance  nor 
the  average  distance  for  all  routes  is  shown.  Respondents  use  a 
distance  of  720  miles,  for  which  distance  the  rate  would  be  69 
cents.  Respondents  contend  that  this  scale  takes  into  consideration 
the  inbound  movement  of  live  stock  to  the  markets  considered,  viz, 
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Wichita,  Fort  Worth,  and  Oklahoma  City,  Okla.,  and  the  move- 
ment of  the  products  from  the  markets  to  the  destination  territories 
involyed;  that  it  did  not  apply  from  the  Missouri  River  markets 
or  from  St.  Louis  or  Chicago,  HI.,  to  Texas;  and  that  because  of 
different  conditions  it  is  not  a  proper  measure  of  the  reasonable- 
ness of  the  rate  in  issue.  The  application  of  this  scale  was,  however, 
extended  to  traffic  from  St.  Louis  and  Kansas  City,  Mo.,  to  points 
in  Arkansas  and  Louisiana  in  Rates  on  Fresh  Meats  and  Packing- 
House  Products^  23  L  C.  C,  662;  and  in  OrrtahorOklaJiorna  Fresh- 
Meat  Rates ^  supra  J  we  said : 

Since  the  rates  now  in  effect  from  Omalia,  South  Omaha,  St.  Louis,  East 
St.  LoolB,  and  St  Paul  to  Oklahoma  destinations  are  on  a  higher  basis  than 
those  proposed  by  us  in  Investigation  of  Alleged  Unreasonable  Rates  on 
Meats,  supra,  for  the  movement  between  points  in  New  Mexico,  Texas,  Okla- 
homa, Arkansas,  Missouri,  and  Louisiana,  it  would  seem  that  the  proposed 
increase  is  not  proper. 

The  rate  from  St.  Louis  to  Texarkana  is  based  on  the  scale  re- 
ferred to,  but  the  rate  beyond  is  on  a  considerably  higher  basis. 

We  find  that  respondents  have  not  justified  the  proposed  cancella- 
tion of  the  proportional  commodity  rate  in  issue,  and  an  order  will 
be  entered  requiring  the  cancellation  of  the  suspended  schedules. 
This,  however,  is  without  prejudice  to  the  conclusions  we  may 
reach  on  the  more  comprehensive  record  to  be  made  in  Live  Stock 
amd  Products  Case^  Docket  No.  8436,  now  pending. 
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BubnUtted  February  S,  1917.    Decided  AprU  2S,  1917. 


Upon  supplemental  proceedings,  the  findings  and  conclnsions  announced  in  the 
original  report  herein  are  confirmed  and  the  tentative  tariff^  submitted  by 
the  respondents  as  required  are,  with  certain  minor  ^ceptions,  approved. 
Order  entered  accordingly. 

George  B.  Gordon  for  Pennsylvania  lines. 

Charles  S.  Belsterling  for  Bessemer  &  Lake  Erie  Railroad  Com- 
pany, Union  Railroad  Company,  and  others. 

Clyde  Brown  and  John  M.  Stemhagen  for  New  York  Central 
Railroad  Company,  Pittsburgh  &  Lake  Erie  Railroad  Company,  and 
Toledo  &  Ohib  Central  Railway  Company. 

T.  H.  Burgess  for  Erie  Railroad  Company. 

WiUiam  Ainsworth  Parker  for  Baltimore  &  Ohio  Railroad  Com- 
pany. 

George  C.  WUson  for  Monongahela  Connecting  Railroad  Com- 
pany. 

/.  R.  Ruffin  for  Norfolk  &  Western  Railway  Company. 

Robert  F.  Denison  for  Wheeling  &  Lake  Erie  Railway  Company. 

O.  8.  Lewis  for  Cincinnati,  Hamilton  &  Dayton  Railway  Com- 
pany and  receivers. 

E.  A,  Niel  for  Buffalo,  Rochester  &  Pittsburgh  Railway  Company. 

H.  C.  Clevenger  for  Pennsylvania  Railroad  Company  east  of 
Pittsburgh  and  Erie. 

Wade  H.  Ellis,  Challen  B.  EUis,  WHHs  F.  McCook,  Wallace  H. 
Rowe,  and  A.  R.  Kennedy  for  Pittsburgh  Steel  Company. 

Frank  Lyon  and  /.  P.  Blanton  for  Ironton- Ashland  Manufac- 
turers' Association. 

Jean  Paul  MuUer  for  Ashtabula  &  Buffalo  Dock  Company,  Erie 
Dock  Company,  and  others. 

R.  F.  Grant  for  Ohio  &  Western  Pennsylvania  Dock  Cc»npany. 

A.  E.  Singleton  for  Whitaker-Glessner  Company. 

H.  C.  Crawford  and  /.  C,  Davies  for  Cambria  Steel  Company. 

W.  D.  McKeefrey  for  McKeefrey  Iron  Company. 

•  

^The  proceeding  embraces  No.  6210,  In  tbe  Hatter  of  Rates  on  Iron  Ore  In  Carloads 
from  Lake  Brie  Ports  to  Points  in  Obio»  West  Virginia,  and  Pennsylvania;  and  com- 
plaints in  No.  4608,  Toongstown  Sheet  k  Tube  Company  et  al.  v.  Lake  Shore  St  Michigan 
Sonthem  Railway  Company  et  al. ;  No.  6026,  Wheeling  Steel  &  Iron  Company  v.  Penn- 
sylTsnia  Company  et  al. ;  and  No.  6027,  Plttsknrgh  Steel  Company  v.  Lake  Shore  k  M Ichl- 
gan  flonthera  Railway  Company  et  aL 
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'  Bichard  Jones,  jr.,  for  Youngstown  Sheet  &  Tube  Company  and 
others. 

WUaon  dk  Evans  and  F.  A.  Ogden  for  Jones  &  Laughlin  Steel 
Company. 

TF.  F.  Morris  for  Pittsburgh  Crucible  Steel  Company. 

W.  H.  Higffins  for  Wheeling  Steel  &  Iron  Company. 

Supplemental  Report  of  the  Commission. 

Hablan,  Commissioner: 

Supplemental  proceedings  were  desired  by  the  Commission  in  this 
case  in  order  that  the  amended  tariff  schedules  proposed  by  the 
respondents  in  compliance  with  the  findings  and  suggestions  of  the 
original  report,  41  I.  C.  C,  181,  might  have  the  scrutiny  of  the 
parties  in  interest  and  the  careful  examination  of  the  Commission 
before  a  final  order  is  entered  fixing  the  maximum  rates,  charges, 
rules,  and  regulations  to  be  observed  for  the  future  by  the  respondent 
carriers  in  the  handling  of  their  iron-ore  traffic  in  the  territory  in 
question.  The  whole  matter  is  now  before  us  for  final  disposition 
in  the  light  of  the  comments  and  criticism  made  upon  the  further 
argument. 

The  history  of  this  important  investigation  and  the  occasion  for 
entering  upon  it  were  explained  in  the  original  report  (id.,  pp.  183, 
185). where  reference  is  made  to  the  complaints  then  pending  or  dis- 
posed of,  in  which  various  phases  of  the  iron-ore  rate  adjustment 
were  involved.  The  Commission's  purpose  in  instituting  the  inquiry 
was  to  take  a  close  look  at  the  entire  situation  with  a  view  to  estab- 
lishing just,  reasonable,  and  nondiscriminatory  rates,  rules,  and  regu- 
lations, and  the  need  of  such  an  inquiry  was  emphasized  as  the  inves- 
tigation proceeded  and  the  conflicting  interests  of  the  various  indus- 
tries and  carriers  were  developed.  The  statement  on  the  supple- 
mental argument  that  matters  not  complained  of  had  been  passed 
upon  and  that  the  Commission  exceeded  its  authority  in  suggesting 
on  certain  movements  higher  aggregate  charges  than  those  now  in 
effect,  was  therefore  based  upon  a  misapprehension  of  the  scope  of 
the  investigation.  In  imdertaking  an  examination  of  the  whole  rate 
adjustment  with  a  view  to  ascertaining  whether  in  any  feature  it  is 
unreasonable  or  discriminatory  it  was  the  Commission's  duty  to 
point  out  any  such  inconsistencies  appearing  in  it  and  to  suggest,  a 
basis  for  their  correction,  even  though  that  might  involve  somewhat 
higher  rates  for  particular  furnaces.  That  comment  may  therefore 
be  dismissed  with  the  statement  that  every  phase  of  the  situation 
investigated  was  the  subject  of  formal  or  informal  complaint  by 
shippers,  either  before  or  after  the  general  investigation  was  com- 
menced. 
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Relatively  little  was  said  upon  the  sapplemental  proceedings 
specting  the  general  upderlying  principles  announced  by  the  CSom- 
mission  in  the  original  report.  Much  of  the  comment  made  was 
directed  to  specific  findings  with  respect  to  existing  rates,  practices, 
etc.,  under  which  particular  furnaces  have  enjoyed  advantages  that 
are  inconsistent  with  the  general  revision  suggested  by  the  Commis- 
sion, and  the  benefit  of  which  they  are  naturally  reluctant  now  to 
lose.  It  was  also  said  by  counsel  representing  certain  of  the  furnaces 
that  the  schedule  of  charges  sulmiitted  would  result  in  an  appreciable 
increase  in  the  carriers'  revenues.  In  the  original  report  we  found 
that  the  iron-ore  traffic  was  not  paying  an  undue  proportion  of  the 
carriers'  earnings  (id.,  p.  198),  and  under  the  rate  adjustment  there 
outlined  by  the  Commission  no  substantial  impairment  of  their 
revenues  was  intended.  On  the  other  hand,  no  material  increase 
was  contemplated  or  was  justified  upon  the  record  before  us. 

The  figures  offered  by  one  of  the  furnace  interests,  to  show  that 
the  carriers'  revenues  would  be  increased  under  the  proposed  adjust- 
ment, included  revenues  accruing  under  the  charges  now  assessed  by 
the  carriers  for  handling  slag  and  other  waste  materials  from  the 
furnaces,  a  service  that  had  been  performed  by  the  carriers  without 
charge  until  their  right  to  make  a  charge  was  affirmed  in  Charges 
for  TramportaHon  and  Disposal  of  Waste  Material^  84  I.  C.  C,  387. 
The  estimated  increase  in  revenues  also  takes  into  consideration  the 
discontinuance  in  some  cases  and  the  modification  in  others  of  allow- 
ances by  the  carriers  to  furnaces  performing  certain  services  on  their 
own  industrial  tracks.  Moreover,  the  estimate  does  not  include  the 
reduction  in  the  carriers'  revenues  resulting  from  the  adjustment 
made  under  our  findings  and  order  in  Pittsburgh  Steel  Co.  v.  L.  S. 
dk  M.  S.  By.  Co.,  27 1.  C  C,  178. 

Both  the  furnace  operators  and  the  carriers  seem  to  ecmcur  in 
thinking  that  imder  the  proposed  schedule  there  will  be  a  decrease 
in  the  relative  volume  of  dock  ore,  as  to  which  some  increase  in  the 
charges  is  proposed ;  but  whether  the  application  of  the  new  charges 
will  result,  on  the  whole,  in  an  increase  of  revenue  or  whether  ship- 
pers will  make  less  use  of  the  storage  docks  and  thereby  decrease 
the  aggregate  of  carriers'  revenues  for  dock  ore  is  a  question  resting 
in  conjecture.  In  any  event,  a  careful  examination  of  the  figures  sub- 
mitted on  both  sides  satisfies  us  that  if  the  revenues  are  increased  as 
the  result  of  the  proposed  rates  and  charges  it  will  be  to  a  relatively 
small  extent,  and  will  not  impose  any  substantial  additional  burden 
on  the  iron-ore  traffic.  In  this  connection  it  will  be  recaUed  that 
the  rates  on  this  tramc  were  not  considered  and  finally  disposed  of  in 
The  Five  Per  Cent  Case,  32  I.  C.  C,  825,  331,  because  this  investiga- 
tion was  already  in  progress  when  the  proposal  of  the  carriers  in 
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that  case*  to  increase  their  general  rate  schedules  was  laid  before 
the  Commission. 

In  view  of  the  course  of  the  supplemental  hearings  one  or  two  of 
the  questions  raised  may,  with  advantage,  be  briefly  considered. 

SEPABATIOK  OF  CHABGES  FOR  DIFFEREKT  SEBVICES. 

In  the  original  report  the  special  conditions  surrounding  the 
transportation  of  iron  ore  in  this  territory,  and  the  need  of  a  sepa- 
ration of  the  charges  for  the  several  different  services  performed 
by  the  carriers  in  connection  with  that  traffic,  were  fully  explained. 
As  to  the  propriety  of  separately  stating  the  charges  for  the  services 
performed  at  railroad  docks,  there  can  be  no  question.  As  to  the 
proposed  separate  charge  for  making  deliveries  on  private  industry 
tracks,  some  of  the  furnace  interests  offered  no  objection  upon  the 
supplemental  proceedings.  Other  furnace  interests,  however,  urged 
that  a  flat  charge  should  be  assessed  to  cover  all  services  from  the 
rail  of  the  vessel  to  the  point  where  the  ore  is  finally  unloaded 
within  the  plant.  The  matter  was  discussed  at  length  in  the  original 
report  (id.,  pp.  198-207),  and  some  of  the  cases  cited  at  the  further 
argument  are  there  considered  and  discussed. 

It  will  suffice,  therefore,  to  point  out  here  that  in  every  proceeding 
in  which  we  have  had  occasion  to  consider  the  traffic  of  steel  indus- 
tries in  the  territory  embraced  in  this  proceeding  the  great  differences 
in  the  physical  conditions  affecting  the  receipt  and  delivery  of 
freight  within  the  plant  inclosures  have  been  brought  to  our  atten- 
tion and  have  been  the  occasion  of  comment  by  the  Commission. 
In  its  supplemental  report  in  the  Industrial  Railways  Case^  32 
L  C.  C,  129,  with  an  exhaustive  record  before  it  showing  simple 
internal  conditions  at  some  steel  industries  and  very  complicated 
conditions  at  others,  the  Commission  took  the  position  that  it  was 
impossible  to  consider  their  industrial  railways  collectively,  but  that 
eadi  musA  be  examined  into  separately,  and  in  a  number  of  reports 
since  announced  we  have  been  considering  them  one  by  one. 

Where  the  service  inside  the  plant  is  performed  by  the  industrial 
railway  the  conditions  and  complexities  within  the  plant,  so  far  as 
they  affect  the  cost  of  making  delivery,  will  take  care'of  themselves 
if  the  carriers'  charge  for  the  line  haul  is  separately  stated.  But 
at  many  of  the  industries  the  tnmk  lines  are  called  upon  to  perform 
the  work,  and  it  is  manifest  that  the  attempt  here  to  establish  a  just, 
reasonable,  and  nondiscriminatory  rate  structure  for  this  traffic  will 
fail  imless  their  charges  for  making  deliveries  inside  the  plants  are 
separately  stated,  varying  according  to  the  track  complexities  and 
other  conditions  obtaining  within  the  plant  inclosure  and  directly 
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affecting  the  cost  to  the  carrier  of  performing  the  service.  The  chiaf 
objection  offered  to  the  separation  of  the  delivery  charge  from  the 
line-haul  charge  concedes  that  such  differences  in  internal  physical 
conditions  exist  and  that  they  affect  the  cost  of  the  service,  and  the 
suggestion  made  was  that  they  be  taken  care  of  by  differences  in  the 
allowances  out  of  the  rate  to  the  industries  performing  the  service 
In  our  original  report  we  suggested  that  the  charges  for  the 
services  on  private  industry  tracks  should  be  based  on  the  engine- 
hour  costs,  and  in  the  tariffs  submitted  for  examination  the  carriers 
have  followed  that  suggestion,  having,  it  appears,  conducted  a 
special  inquiry  as  to  the  conditions  obtaining  at  each  individual 
furnace  at  which  such  charges  are  proposed.  During  the  course 
of  the  supplemental  proceedings  none  of  the  furnaces  offered  any 
criticism  of  the  charges  as  proposed  by  the  carriers. 

GROUPING  OF  FURNACE  POINTS. 

In  our  attonpt  to  establish  reasonable  and  nondiscriminatory  rates 
applicable  to  the  traffic  here  under  consideration  we  found  it  neces- 
sary to  make  some  changes  in  the  grouping  of  destination  points, 
and  upon  the  supplemental  proceedings  objections  to  this  course 
were  made  on  behalf  of  several  furnace  interests  that  will  be  ad- 
versely  affected  by  these  changes.  The  principal  objection  came 
from  furnaces  at  Monessen  and  Donora,  which  we  grouped  with 
Johnstown,  and  from  furnaces  at  Leetonia  and  New  Castle  which, 
together  with  Dover,^  were  included  in  a  new  group  designated  in  the 
original  report  as  the  Leetonia  group.  Under  the  present  rate  struc- 
ture Monessen  and  Donora  take  the  Pittsburgh  district  rate  on  ore 
and  the  other  three  furnaces  take  the  valleys  district  rate.  Under 
the  proposed  grouping  each  of  the  five  furnace  points  will  take 
higher  rates  than  the  other  points  in  the  district  of  which  it  is  now 
a  part 

No  oontenticm  was  made  on  the  supplemental  argument  respecting 
the  proposed  grouping  of  Dover,  but  as  to  Donora,  New  Castle,  and 
Leetonia  it  was  urged  that  they  have  for  a  number  of  years  been 
accorded  the  same  rates  on  ore  and  to  a  certain  extent  the  same  rates 
on  other  raw  materials  and  outbound  manufactured  products  as  the 
other  furnaces  in  the  district  in  which  they  now  are,  and  that  ocnn- 
merdal  and  competitive  ccmditions  require  that  the  present  grouping 
be  not  disturbed.  These  objections,  however,  were  of  a  general 
nature  tJid  nothing  specific  in  the  way  of  alleged  errors  on  the  part 
of  the  Commission  in  fixing  the  groups  was  pointed  out,  the  objec- 
tions being  largely  confined  to  a  general  discusraon  in  favor  of  the 

1  Formerlj  known  as  Canal  Dover. 
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present  grouping.  The  same  argument  was  adyanoed*  with  req>ect 
to  Monessen,  but  in  addition  it  is  alleged  that  the  Commiasion  in 
PUtihurgh  Steel  Co.  v.  L.  8.  dk  M.  8.  By.  Co.^  suproj  definitely  de- 
cided that  this  furnace  point  is  in  the  Pittsburgh  district  and  that 
now  to  disturb  this  grouping  would  be  to  reverse  our  finding  in  tiiat 
case.  In  that  proceeding,  however,  the  only  question  passed  upon 
was  with  respect  to  discriminaiKon  as  between  the  Wheding  district 
and  the  Pittsburgh  district  as  those  districts  existed  at  tiiat  time. 
No  investigation  was  made  of  the  grouping  as  such,  noc  was  that 
question  raised  or  considered.  That  the  grouping  was  not  there 
definitely  approved  or  establiidied  is  evidenced  by  the  fact  that  a  few 
months  after  the  report  was  issued  certain  carriers  reduced  their 
rates  to  two  points  in  the  Wheeling  district,  thus  disrupting  that 
district,  and  this  action  was  approved  by  the  Ccnnmission  (id., 
p.  186). 

In  the  original  report  the  matter  of  grouping  was  discussed  at 
some  length  and  the  necessity  for  a  regrouping  of  the  furnace  points 
in  some  of  the  districts  in  order  to  bring  about  a  more  just  and 
equitable  rate  adjustment  explained.  No  facts  were  called  to  our 
attention  and  no  arguments  were  advanced  upon  the  supplwiental 
proceedings  that  would  justify  us  in  a  further  discussion  of  this 
subject  except  as  to  Donora  and  Monessen.  While  Donora  altered 
only  a  somewhat  general  objection  to  the  proposed  diange,  there 
was  a  strenuous  protest  on  the  part  of  Monessen  against  being 
placed  in  a  higher  rate  territory  than  it  now  is.  The  question  is 
one  of  no  small  importance  and  we  shall  therefore  not  now  disturb 
Donora  and  Monessen  as  points  in  the  Pittsburgh  district;  and 
while  the  order  herein  will  not  require  that  course  we  shall  never- 
theless expect  the  carriers  to  establish  for  the  present  to  Donora 
and  Monessen  the  rates  prescribed  to  the  Pittsbur^-Wheeling  group, 
pending  a  further  consideration  of  the  matter. 

ALLOWANCES  TO  PRIVATE  AND  INMB*BNDBKT  DOCKS. 

No  Opinion  was  expressed  in  the  original  report  as  to  what,  if  any, 
allowances  should  be  made  by  the  carriers  on  ore  moved  by  them  to 
inland  points  from  docks  not  owned  or  operated  by  the  carriers  but 
owned  and  operated  by  independent  or  private  interests.  There  are 
six  or  seven  of  such  docks  of  which  only  one,  the  dock  of  tiie  Pitts- 
burgh &  Conneaut  Dock  Company  at  Conneaut  Harbor,  ia  reached 
directly  by  the  rails  of  a  trunk  line  carrier,  namely,  the  Bessemer  & 
Lake  Erie  Kailroad.  The  remainder  of  these  doclss  are  reached  only 
by  industrial  railways  owned  or  controlled  by  the  companies  owning 
the  docks.    The  Pittsburgh  &  Conneaut  Dock  Company  ia  a  sub- 
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fidiary  of  the  United  States  Steel  Corporation  and  all  the  ore  han- 
dled over  its  dock  moves  out  over  the  Bessemer.  &  Lake  Erie,  also  a 
subsidiary  of  the  corporation,  and  practically  all  of  it  goes  to 
furnaces  owned  or  controlled  by  the  corporation.  In  fact  the  Besse- 
mer &  Lake  Erie  publishes  rates  on  ore  only  to  furnace  points  at 
which  there  are  corporation  furnaces,  the  single  exception  to  this 
rule  being  Butler,  a  nonfumace  point  on  its  rails  in  the  state  of 
Pennsylvania,  to  which  a  very  small  tonnage  of  ore  is  handled  over 
the  dock  at  Conneaut  Harbor.  The  total  tonnage  of  ore  shipped 
from  the  Pittsburgh  &  Conneaut  dock  exceeds  the  tonnage  from  any 
other  dock  at  the  lower  Lake  Erie  ports.  Notwithstanding  the  fact 
that  all  but  an  insignificant  amount  of  this  tonnage  is  for  the  steel 
corporation,  it  is  claimed  for  this  dock  that  it  is  a  public  utility  and 
is  therefore  boimd  to  handle  the  ore  of  other  shippers  when  tendered. 
It  is  our  understanding  that  the  Bessemer  &  Lake  Erie,  for  the  dock 
company,  has  now  proposed  the  same  dock  charges,  in  cents  per  ton, 
as  those  suggested  in  the  original  report  for  application  at  the  docks 
of  the  line-haul  carriers. 

In  the  original  report  the  Conneaut  dock  is  referred  to  as  an  inde- 
pendent dock,  while  the  other  nonrailroad  docks  are  designated  as 
private  docks.  The  distinction  grows  out  of  the  fact  that  each  of 
the  latter  docks  is  an  adjunct  to  or  an  integral  part  of  a  furnace 
plant  immediately  adjoining  on  the  lake  front.  The  primary  pur- 
pose of  each  of  these  private  docks  is  to  serve  its  own  plant  with  the 
ore  received  by  vessel,  and  at  one  or  two  of  them  practically  all  the 
ore  received  is  used  by  the  industry  of  which  the  dock  is  a  physical 
part  From  other  of  these  docks  a  considerable  tonnage  of  ore  is 
forwarded  to  furnaces  in  the  interior  owned  or  operated  by  the  same 
interests  that  own  the  dock.  A  small  tonnage  of  ore  is  handled  over 
these  docks  and  shipped  to  furnace  operators  having  no  interest  in 
the  dock,  but  such  shipments  are  merely  incidental  to  the  main  pur- 
pose for  which  the  docks  were  constructed  and  are  used,  namely,  to 
serve  the  industry  to  which  they  belong. 

Under  the  tariflfs  now  in  effect  the  rates  on  ore  are  applicable  from 
the  rail  of  the  vessel.  Such  through  rates  apply  on  the  ore  handled 
over  all  the  docks  whether  they  be  railroad  or  private  docks.  The 
carriers  in  the  tentative  tariffs  submitted  proposed  to  continue  the 
present  arrangement  with  respect  to  the  ore  shipped  from  private 
docks.  That  is  to  say,  the  rates  are  to  be  applicable  from  the  rail  of 
the  vessel,  and  out  of  the  through  charges  the  private  docks  are  to  be 
allowed  2  cents  a  long  ton  on  direct  ore  and  10  cents  a  long  ton  on 
dock  ore  in  accordance  with  the  present  practice. 

Certain  of  the  private  dock  companies  take  the  position  that  if 

the  railroads  are  to  be  allowed  to  charge  at  their  own  docks  6  cents 
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a  ton  for  the  service  of  handling  direct  ore  from  the  rail  of  the  vesael 
to  the  car  and  26  cents  a  ton  for  handling  dock  ore  from  the  rail  of 
the  vessel  to  the  dock  and  thence  to  the  car  the  same  allowance  should 
be  made  to  the  private  docks  for  shipments  of  ore  handled  by  them. 
It  is  further  contended  by  certain  of  the  private  docks  that  our 
original  report  specified  the  charges  which  the  carriers  were  entitled 
to  receive  for  the  line-haul  services  and  that  imder  the  arrangemoit 
now  proposed  by  them  for  shipments  handled  over  private  docks 
the  line-haul  charges  will  be  exceeded  to  the  extent  of  4  cents  a  ton 
on  direct  ore  and  16  cents  a  ton  on  dock  ore.  Some  such  difference  in 
earnings  results  from  the  arrangement  now  in  effect ;  for  it  is  clearly 
and  conclusively  shown  by  the  record  that  the  allowances  the  carriers 
now  make  to  the  private  docks  are  much  less  than  the  actual  out  of 
pocket  costs  to  the  carriers  of  the  service  they  perform  at  their  own 
docks.  It  must  follow  therefore  that  they  receive  a  greater  com- 
pensation for  fhe  line-haul  service  in  connection  with  the  ore  handled 
over  private  docks  than  they  receive  for  the  line  hauls  when  the  ore 
moves  over  their  own  docks.  The  Commission's  investigation  and 
report  have  simply  brought  this  fact  to  light. 

The  carriers  take  the  position  that  imder  the  findings  in  our  origi- 
nal report  they  could  have  established  the  line-haul  rates  suggested 
and  eliminated  entirely  any  charges  for  the  dock  services  performed 
by  the  private  docks,  leaving  these  charges  to  be  determined  by  agree- 
ment between  the  shippers  and  those  operating  the  docks.  It  is  fur- 
ther stated  that  this  course  would  have  been  open  to  the  following 
objections : 

1.  It  is  in  the  iDterest  of  the  shippers  that  the  published  tariffs  should 
include  the  dock  service,  otherwise  shippers  would  not  know  the  rate  paid 
by  their  competitors,  even  those  shipping  over  the  same  private  dock. 

2.  The  failure  to  include  in  the  published  rates  the  charges  for  the  dock 
service  over  the  private  docks  would  have  destroyed  the  present  uniformity 
of  rates  and  would  have  been  likely  to  result  in  a  diversion  of  tonnage  from 
the  carriers*  docks  to  the  private  docks. 

The  carriers  take  possession  of  the  ore  handled  over  their  own 
docks  from  the  time  it  is  removed  from  the  hold  of  the  vessel  in  which 
it  reaches  the  lake  port  and  it  remains  in  their  possession  in  transit 
until  delivered  to  the  consignee  at  destination,  whether  forwarded 
from  the  port  immediately  as  direct  ore  or  stored  on  the  dock  and 
later  shipped  out  as  dock  ore.  The  ore  handled  over  the  private 
docks,  however,  does  not  come  into  the  possession  of  the  carriers,  nor 
are  they  in  any  way  liable  or  responsible  therefor  until  it  is  loaded 
into  the  cars  and  accepted  by  them  for  shipment.  It  is  in  the  posses- 
sion and  control  of  the  private  docks  after  its  removal  from'the  vessel 
until  put  into  the  car& 
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As  heretofore  pointed  out,  each  of  these  private  docks  is  an  in- 
tegral part  of  a  furnace  plant,  and  only  one  of  them,  the  dock  of  the 
River  Dock  Ccnnpany,  is  separately  incorporated.  With  that  excep- 
tion ncme  of  them  holds  itself  out  as  a  public  dock.  Under  sudi 
c(mditions  we  see  no  reason  why  the  carriers  should  make  any  allow- 
ance to  the  private  docks  or  why  rates  should  be  published  from 
the  rail  of  the  vessel  on  shipments  of  ore  handled  over  such  docks. 
It  is  of  course  in  the  interest  of  the  carriers  that  the  ore  should 
move  over  their  own  docks,  since  the  cost  per  ton  for  overhead  ex- 
penses and  to  a  certain  extent  for  operating  expenses  tends  to  de- 
crease as  the  tonnage  handled  over  the  docks  increases ;  but  the  right 
of  the  shippers  or  others  to  operate  docks  of  tiieir  own  can  not  be 
denied,  and  if  they  can  perform  the  service  at  a  less  cost  per  Um 
than  the  carriers  charge,  or  if  they  elect  to  assess  a  lower  charge  for 
the  service  than  the  maximum  allowed  to  the  carriers,  these  are  mat- 
ters with  which,  as  the  situation  is  now  understood,  we  are  not  con- 
cerned. The  carriers  are  entitled  to  a  reasonable  remuneration  for 
the  services  they  perform,  which  service  in  the  case  of  ore  handled 
over  private  docks  begins  when  the  ore  is  loaded  on  the  cars  and 
accepted  for  transportation.  Any  service  performed  by  the  private 
docks  in  the  way  of  loading,  handling,  or  storing  the  ore  prior  to  the 
time  of  shipment  is  a  matter  to  be  disposed  of  between  the  dock  and 
the  shipper  of  the  ore.  We  are  of  the  opinion,  therefore,  that  as  to 
shipments  of  ore  handled  over  private  docks  the  carriers  may  properly 
publish  rates  applicable  from  the  docks  as  such  and  not  from  the  rail 
of  the  vessel.  To  publish  and  maintain  rates  applicable  from  the  rail 
of  the  vessel  on  shipments  handled  over  the  private  docks  would 
apparently  make  those  docks  public  transportation  agencies  and  put 
them  under  the  obligation  to  handle  all  cargoes  offered;  and  we  do 
not  understand  any  such  arrangement  is  intended  either  by  the  pri- 
vate docks  or  by  the  carriers. 

In  view  of  the  fact  that  at  each  of  the  lake  ports  at  which  private 
docks  are  located  the  line-haul  carriers  operate  their  own  docks,  and 
for  the' reason  that  none  of  the  private  docks  are  located  on  the  rails 
of  the  line-haul  carriers,  and  to  reach  them  involves  the  use  of  the 
tracks  and  facilities  of  an  intermediate  industrial  railway,  we  are  of 
the  opinion,  and  so  find,  that  a  reasonable  rate  on  ore  from  the  private 
docks  served  by  short-line  railroads  that  are  entitled  to  receive  allow- 
ances will  be  4  cents  per  long  ton  higher  than  the  line-haul  rates 
herein  prescribed  to  apply  on  shipments  from  the  railroad  docks. 
In  accordance  with  our  findings  in  the  Industrial  Railways  Case^ 
32  I.  C.  C,  129,  carriers  will  be  required  to  prepare  and  ^bmit  for 
our  examination  and  approval  a  schedule  showing  the  amounts  which 
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tiiey  propose  to  allow  the  industrial  railways  out  of  the  rates  ap- 
plicable from  private  docks. 

BATES   OVEB   ROUTES   NOT   AVAILABLE   UNDER    PRESENT   TARIFFS. 

In  the  original  report  (p.  220)  we  indicated  our  expectation  that 
the  rates  prescribed  would  be  established  over  the  routes  named  in 
Table  5,  or  over  other  routes  that  were  equally  practicable  and  ad- 
vantageous to  shippers.  Upon  the  supplemental  proceedings  the  car- 
riers objected  to  establidiing  the  rates  prescribed  from  Conneaut 
Harbor  through  Butler  and  thence  over  the  Pennsylvania  to  Avenue- 
Brackenridge,  Leechburg,  Avonmore,  Vandergrift,  Apollo,  Kittan- 
ning,  Verona,  Latrobe,  Josephine,  and  Johnstown ;  and  in  the  tariffs 
proposed  by  the  carriers  no  rates  over  this  route  are  shown.  The 
Bessemer  &  Lake  Erie  regards  the  route  as  a  practicable  one  and 
said  upon  the  supplemental  proceedings  that  if  rates  over  it  were  re- 
quired by  the  Commission  it  would  recognize  its  obligation  to  join 
in  them.  But  the  other  lines  do  not  regard  it  as  practicable,  and 
assert  that  no  ore  has  ever  moved  over  it  nor  have  such  rates  ever 
been  published.  The  Cambria  Steel  Company,  having  a  plant  at 
Johnstown,  asserted  upon  the  supplemental  proceedings  that  carload 
and  less-than-carload  rates  on  certain  commodities  are  in  effect  in 
both  directions  over  that  route;  that  the  Pennsylvania  and  the  Besse- 
mer &  Lake  Erie  have  adequate  physical  connections  with  the  usual 
yards  and  interchange  tracks  at  Butler;  and  that  in  the  past  carload 
traffic  has  actually  moved  from  Johnstown  to  Conneaut  Harbor  in 
no  small  volume.  These  statements  were  not  controverted  by  the 
carriers,  and  no  reason  has  been  disclosed  for  holding  the  route  to 
be  an  impracticable  one  for  the  purpose  of  fixing  reasonable  rates 
to  Johnstown  and  the  other  points  just  named. 

FOURTH  SECTION  VIOLATIONS 

Certain  of  the  tentative  tariffs  submitted  by  the  carriers  contra- 
vene the  provisions  of  the  fourth  section  of  the  act  in  that  the  rates 
proposed  by  the  Pennsylvania  from  Cleveland  and  Ashtabula  Har- 
bor to  Sharon,  Sharpsville,  Farrell,  and  other  points  in  the  She- 
nango  Valley  in  western  Pennsylvania  over  routes  passing  through 
Leetonia  or  New  Castle  or  both  are  lower  than  the  rates  suggested' 
in  the  original  report  to  the  last  named  points;  and  also  in  that  the 
rates  proposed  by  the  Pennsylvania  from  Cleveland,  Ashtabula  Har- 
bor, and  Erie  to  Neville  Idand  and  McKees  Bocks  are  applicable 
through  Allegheny  and  Pittsburgh,  to  which  points  higher  rates 
were  suggested.  There  are  perhaps  other  departures  from  the  fourth 
MoticHi  in  the  proposed  tariffs  not  specifically  pointed  out  during 
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the  supplemental  proceedings.  We  said,  however,  in  oar  OTiginal 
report,  that  the  carriers,  if  they  so  desired,  might  meet  the  rates 
named  therein  over  routes  other  than  those  specifically  set  out  in 
Table  5  (pp.  216-219).  The  proposed  tariffs,  so  far  as  they  inrolre 
fourth  section  departures,  are  hereby  approved  and  an  appropriate 
fourth  section  order  will  be  issued  up<m  formal  application  therefor. 

MISCEIXANBOnS  TABIFF  RUIAi. 

Only  one  shipper  offered  objections  to  the  rules  proposed  in  the 
tentative  tariffs  governing  minimum  carload  weights,  or  to  the  rule 
applicable  to  direct  ore  unloaded  upon  the  dock  because  of  the 
inability  of  the  carriers  to  supply  cars  in  which  to  receive  the  ore 
as  discharged  from  vessel.  The  latter  rule  as  proposed  is  the  same, 
or  practically  the  same,  as  the  present  rule,  and  no  reason  has  been 
shown  for  modifying  it.  The  only  objection  made  to  the  rule  maki 
the  minimum  weight  the  marked  capacity  of  the  car  was  with 
spect  to  its  application  to  the  last  car  of  a  cargo  and  to  the  last  car 
when  ore  is  shipped  from  storage.  No  definite  finding  on  this  point 
was  made  in  the  original  report  because  there  was  no  basis  of  record 
for  a  finding.  The  minimum  weight  rule  itself  appears  to  be  reason- 
able, and  as  to  its  application  to  the  last  car  from  a  cargo  or  stock 
pile  we  suggest  that  a  minimum  weight  of  30  long  tons  be  fixed,  to 
be  subject,  however,  to  further  consideration  by  the  Commission 
in  case  this  adjustment  is  found  not  to  work  out  satisfactorily. 

After  a  full  reexamination  of  the  original  record  and  of  the 
statements  and  argument  made  upon  supplemental  proceedings,  we 
see  no  reason  for  modifying  the  findings  announced  in  the  original 
report  except  in  the  particulars  hereinbefore  indicated.  An  order 
will  therefore  be  issued  giving  effect  to  such  findings. 
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iNVESnOATION   AND    SUSPENSION   DoCKET   No.    900. 

SOUTHWESTERN  DAIRY  PRODUCTS. 


Submitted  February  8, 1917.    Decided  April  19,  1917. 


Pit^>06ed  increased  rates  on  butter,  butterlne,  eggs,  and  dressed  poultry  in 
carloads  from  points  in  the  states  of  Oklahoma,  Arkansas,  Texas,  and 
Louisiana  to  points  in  western  trunk  line  territory,  and  to  St  Louis,  Mo., 
Chicago,  IlL,  Memphis,  Tenn.,  and  other  gateways,  on  traffic  to  points  in 
central  freight  association,  trunk  line,  and  southeastern  territories  found 
not  Justified. 

Thomas  Bondj  F.  R.  DaUell,  B.  P.  E.  Mwrah,  R.  D.  WiUiama,  J.  C. 
Gutach^  and  W.  S.  Comwell  for  respondents. 

R.  D.  Rynder,  W.  V.  Bardie^  H.  D.  DriacoU,  A.  C.  Johnson,  /.  E. 
Noon,  B.  W.  Redfeam,  H.  L,  Bennett,  Grant  Thomburgh,  J.  H. 
Johnston,  Ed.  P.  Byars,  H.  K.  Crafts,  W.  M.  M anker,  and  John  R. 
Baker  for  protestants. 

Report  of  the  Commission. 

McChord,  Commussioner: 

In  the  schedules  here  under  consideration,  which  by  appropriate 
orders  have  been  suspended  until  June  18,  1917,  the  respondents 
propose  to  increase  rates  on  dairy  products,  including  butter,  but- 
terine,  eggs,  and  dressed  poultry,  in  carloads,  from  producing  points 
in  the  states  of  Arkansas,  Oklahoma,  Texas,  and  Louisiana  to  points 
in  western  trunk  line  territory  and  to  St.  Louis,  Mo.,  Chicago,  HI., 
and  Memphis,  Tenn.,  and  other  gateways  on  traffic  to  points  in  cen- 
tral freight  association,  trunk  line,  and  southeastern  territories. 

The  articles  above  named  are  classified  third  class  in  the  western 
classification,  but  for  many  years,  at  least  since  1906,  they  have  been 
transported  from  the  points  of  origin  to  the  points  of  destination 
involved  under  commodity  rates  less  than  the  class  rates.  The  sus- 
pended schedules  provide  generally  for  the  cancellation  of  existing 
carload  commodity  rates,  and  for  the  future  application  of  third- 
class  rates.  In  view  of  the  large  number  of  points  of  origin  and 
destination  it  is  practicable  to  deal  only  with  typical  ot  illustrative 
points  and  rates.  Rates  are  stated  in  cents  per  100  pounds,  except 
where  otherwise  specified. 
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The  following  table  shows  the  present  and  suspended  rates  on 
butter  and  eggs  to  St  Louis  from  representative  points  in  Oklahoma, 
the  distance  in  miles,  and  the  amoimt  of  the  proposed  increase: 


From^ 

Disteiiot. 

Pment 
isto. 

Fnpoflfid 
isto. 

i«-^ 

Altos 

«7 
742 
010 
Mi 

m 

MS 

4a 

7i 
7i 
7i 
7S 
7S 
7S 
U 

IM 
IM 
KM 
98 
97 
97 
80 

^ 

BIkCity 

SB 

Cttnton. 

yp 

Enid. 

IS 

ChfrtMbA,. , 

OTrliih<ni»  CItj 

M 

If  Off kofM  ....r.... 

1ft 

The  present  and  suspended  rates  on  butter  and  eggs  to  Peoria,  HL, 
are  5  cents  higher  and  to  Chicago  10  cents  higher  than  to  St  Louis. 
On  shipments  to  the  western  termini  of  the  eastern  trunk  lines 
proportional  rates  are  published  to  St  Louis  and  Mississippi  Biver 
crossings  cme-half  cent  less  than  the  rates  to  these  gateways  proper, 
and  to  points  east  of  the  western  termini  of  the  eastern  trunk  lines 
proportional  rates  are  published  to  St  Louis  1.6  cents  less  than  to 
St.  Louis  propeir. 

The  following  table  shows  the  present  and  suspended  rates  on 
dressed  poultry  from  points  in  Oklahoma  to  St.  Louis  and  the 
amount  of  the  proposed  increase: 


Prosmt 
rate. 


VwpoBtA 


AlUm. 

ElkCltj 

Clinton 

Enid 

Chickattaa 

Oklahoma  City 
ICnakogee 


90 
90 
90 
78 
88 
82 
OS 


104 
104 
104 
«l 
97 
97 
80 


14 
14 
14 
U 
U 
U 
U 


The  present  and  suspended  rates  on  dressed  poultry  to  Peoria  are 
5  cents  higher  and  to  Chicago  10  cents  higher  than  to  St.  Louis.  On 
shipments  to  the  western  termini  of  the  trunk  lines  proportional 
rates  are  published  to  St.  Louis  2  cents  lower  than  to  St  Louis 
proper,  and  to  points  east  of  the  western  termini  of  the  trunk  lines 
8.4  cents  less  than  to  St  Louis. 

The  f  dilowing  table  shows  the  present  and  prcqpoeed  rates  on  but- 
^9  ^&S^  <^d  dressed  poultry,  with  commodity  descripticm,  from 
representative  points  in  Arkansas  to  St  Louis,  Kansas  City^  Mo., 
and  Memphis; 
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From— 

Com- 
moditj 
discrip- 

tkm: 

To  St.  Loois,  Mo. 

To  KanflM  City, 
Mo. 

ToMtmphig, 
Tcon. 

JrliMnS. 

Pio. 

pOMd. 

PrtMot. 

Pio. 

PrtMot. 

Pio. 

pOMd. 

Fmyett«yfll6 

A 
B 

F 

0 

H 

}    ^ 

B 
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D 

B 
A 
B 
C 
C 

4ft 
66 

1? 

fO 

68 
/      1104 

68 
68 
68 

7ft 

80 

I 

• 

66 

4ft 

08 

Do 

Do 

/ 

Do 

Do 

Vmi  Bonn 

46 

66 

60 

66 

88 

Fort  Smith 

66 

Do. 

/        1100 

\         >86 

64 

Dir4tiMlltx.x    .1 

48 

68 
60 
46 

60 

78 
78 
81 
66 
100 

48 

77 

Do 

JoBMboro .X   .   . . 

40 

62 

LttttoRook 

Do 

40 
30 

70 

Do 

46 

Pnsoott 

80 

06 

80 

104 

BXPLANATION    OV   DBSCRIPTION. 

A — Butter,  esga,  and  dressed  poultry,  straight  or  mixed  carload,  minimum  weight 
2OJ0OO  pounds. 

B — ^Dressed  poultry,  carload,  minimum  weight  10,000  pounds. 

C — Bggs,  straight  carload,  minimum  weight  20,000  pounds. 

D — Dressed  poultry,  carload,  minimum  weight  20,000  pounds. 

B — ^Butter,  eggs,  and  dressed  poultry,  straight  or  mixed  carload,  Tninlmum  •  weight 
10|P00  pounds. 

F — ^Dressed  poultry,  carload,  minimum  weight  20,000  pounds,  when  for  points  east  of 
the  western  termini. 

G — Butter  and  eggs,  straight  or  mixed  carload,  minimum  weight  20,000  pounds,  whan 
formats  east  of  the  western  termini. 

H-— Dretaed  poultry,  carload,  20,000  pounds,  when  for  western  termini 


*  Dressed  poultry. 


'Butter  and  eggs. 


The  following  table  shows  the  present  and  suspended  rates  on 
dairy  products  from  Texas  points  to  various  destini^tions,  with 
minima  and  commodity  descriptions: 


- 

FVom  Texas 

From  Houston 
andOahnston. 

T*- 

Prssspt 
rates. 

Sus- 

psndfld 

rates. 

Present 
rates. 

By 
rates. 

81.  Louis: 

1 

88 

07 
80 

88 

»07 
80 

100 

106 

02 

«78 
04 
66 

104 
104 
104 

104 

*104 

104 

110 
116 
116 

04 
04 
04 

88 

07 
80 

88 

07 
80 

100 

10ft 

02 

«4ft 

07 
07 

104 

2 

104 

3 

104 

XsgnsBsCtty: 

104 

3 

104 

8 ; 

104 

OhAsigoc 

116 

f. 

116 

8 

110 

MwOrlssni: 

1 

*46 

1. 

•7 

8 •. 

07 

1.  BotlsmdbiittarlDS,  30,000  pounds. 
Bottsr,  hofttarine,  dresssd  ponltrr.  u 
8.  Bgp  pifHy^  ss  per  western  dsssfiusition,  20|000 

>  fhim  FWt  Worth-DaHss  groop^  00.  *  Butter  «o]y. 
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a  Bottsr,  hofttarine,  dresssd  p(mltr;[;  and  rsbhits  tnd  eos,  mixed  csrload,  20,000  pemids. 

pounds. 

•  Botterlne  only;  batter,  07. 
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The  following  table  shows  the  present  and  proposed 
Texas  common  points  to  New  Orleans: 


Butter,  ftrai^t  carloads. 

Butter  md  acgs,  mixed  carloads 
Eq^  ftraigntoorloads 


Present 
rate. 


I 


78 
94 
66 


Proposed 
rate. 


M 


10 


It  is  not  proposed  to  increase  the  rates  from  Houston  to  New 
Orleans  on  these  articles.  Respondents  give  no  reason  for  their 
action  with  respect  to  rates  from  Houston. 

The  protestants  show  that  from  Texas  common-point  territory 
existing  rates  to  eastern  consuming  markets  are  about  the  same  with 
respect  to  each  article  involved.  Under  the  proposed  adjustment 
Texas  common-point  territory  is  divided  into  36  groups.  The  follow- 
ing table  shows  the  present  and  proposed  rates  in  dollars  per  100 
pounds  from  various  points  in  Texas  to  various  destinaticMis:^ 


New  York: 

A 

B 

Boston: 

A 

B 

Philadelphia: 

B 

Buffalo: 

A 

B 

Cleveland: 

A 

B 

Pmsburgh: 

B 

Baltimore: 

A 

B 


Eegs,  minimum 
SXMwOpounda. 


Present. 


1 


L30 
L30 

1.36 
L36 

L30 

i.ao 

L3U 
L3l| 

1.31^ 
1.31} 


Proposed. 


LOO 
L42 

L75 
1.48 

too 

1.42 

1.84 
1.67 

1.84 
L67 

1.84 
1.67 

LOO 
L42 


Butter,  minimum 
20,000  pounds. 


Present. 


L43 
L33 

L53 
L80 

L43 
L33 

L274 
L27| 

L27| 
L27i 


Proposed. 


LOO 
L42 

L75 
L48 

LOO 
L42 

L84 
L67 

L84 
L57 

L84 
L67 

LOO 
L42 


Dressetl  poultry, 

minimum 

20,000  pounds. 


Present. 


L43 
L43 

L63 
L53 

L43 
L43 

L27| 
L27i 

L27| 
L27i 

L313 
L313 

L60 


Proposed. 


L56 
L2S 

L65 
L28 

L53 
L26 

2.04 
L77 

2.04 
L77 

2.04 
L77 

L70 
L62 


Mixed  butter, 
and  poultry,' 

minimqni 

20,000  pounds. 


Present. 


L43 
L43 

L53 
L53 

L43 
L43 

L27| 
L27j 

Lm 

L27} 


Proposed. 


LOO 
L42 

L75 
L48 


2.04 
L77 

2.04 
L77 

•L84 
«L5? 

L70 
L62 


A— From  Denlson,  Waco,  Fort  Worth,  Dallas,  Austin,  San  Antonio,  eto. 
B— From  Houston,  Oalyeston,  Beaumont,  etc. 
Wbsii  no  rate  is  shown,  combination  of  locals  apply. 


I  Dallas  and  Fort  Worth,  1.261. 


<  Buttsrine,  butter,  and  eggs  only. 


There  are  many  other  proposed  increases,  such  as  increases  in  the 
rates  on  eggs  in  carloads  to  New  Orleans  fi:om  Oklahoma  points, 
but  it  is  not  necessary  to  set  them  out  in  detail. 

In  Rates  on  Poultry  in  Western  Tnmk  Line  Territory y  82  I.  C.  C, 
380|  we  found  that  carriers  in  that  territory  had  justified  an  increase 
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in  rates  on  live  poultry  in  carloads  from  the  fourth  to  the  third 
class  basis.  Respondents  refer  to  that  case  and  assert  that  rates  on 
dressed  poultry  should  be  harmonized  with  the  rates  on  live  poultry. 
Schedules  were  filed  which  proposed  to  increase  rates  on  dressed 
poultry,  butter,  and  eggs  to  third  class  from  points  in  western  trunk 
line  territory  to  the  Mississippi  Biver  and  beyond.  The  proposed 
increased  rates  were  suspended.  Investigation  and  Suspension 
Docket  No.  880,  Western  Trunk  Line  Rate  Increases,  43  I.  C.  C,  700. 
Thereafter  the  schedules  here  under  suspension  were  filed. 

The  respondents  also  contend  that  circumstances  and  conditions 
attendant  upon  transportation  of  dairy  products  justify  the  establish- 
ment and  maintenance  of  third-class  rates.  The  special  conditions 
are  stated  as  follows:  First,  the  prerishable  nature  of  the  commodi- 
ties in  question;  second,  the  resulting  loss  and  damage  claim  pay- 
ments; third,  the  necessity  for  expedited  service;  fourth,  the  high 
value  of  the  commodities;  fifth,  the  excess  weight  of  refrigerator 
cars  as  compared  with  box  cars;  sixth,  the  excess  empty  mileage  of 
refrigerator  cars  as  compared  with  box  cars;  seventh,  the  excess 
weight  of  ice,  salt,  and  packing  hauled ;  eighth,  the  additional  mile- 
age and  expense  through  switching  to  and  from  ice  plants  and  icing 
stations;  ninth,  tiie  greater  money  investment  in  refrigerator  cars; 
tenth,  the  extra  labor  and  expense  in  cleaning  and  disinfecting 
refrigerator  cars;  eleventh,  the  restricted  loading  of  refrigerator 
cars  as  compared  with  box  cars,  including  restricted  loading  space 
and  restricted  revenue-producing  load.  It  is  further  stated  that 
while  these  articles  receive  the  care,  attention,  and  handling  gener- 
ally accorded  perishable  freight,  no  stated  refrigeration  charge  is 
added  to  the  freight  rate.  In  connection  with  this  statement  no 
evidence  of  any  kind  was  submitted  by  respondents  to  show  to  what 
extent  special  services  were  rendered  with  reference  to  shipments  of 
dairy  products.  The  volume  of  the  movement  is  not  shown,  nor 
any  of  the  other  conditions  surrounding  the  transportation  and  serv- 
ice except  that  two  respondents  show  empty  refrigerator  car  move- 
ment as  compared  with  the  ^npty  movement  of  box  cars. 

With  respect  to  the  stated  refrigeration  charge  on  shipments  of 
fresh  fruits  and  vegetables,  it  is  asserted  by  protestants  that  the 
refrigeraticm  charge  is  not  paid  to  the  carriers,  but  to  refrigeration 
companies;  and  that  though  the  refrigeration  charge  may  increase 
the  aggregate  payment  by  the  shipper,  it  in  no  way  adds  to  the  reve- 
nues of  the  carriers.  It  is  further  shown  that  Uppers  dean  and 
disinfect  the  refrigerator  cars. 

Tlie  i^espondents  have  maintained  arrangements  for  many  years 
by  i^di  less-than-carload  lots  of  dairy  products  may  be  shipped 
to  what  are  called  concentration  points,  where  the  products  are  aa- 
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sorted,  treated,  cooled,  and  packed,  and  then  sent  forward  in  carload 
lots.  For  a  long  time  the  arrangement  was  that  the  average  carload 
rate  from  the  points  of  origin  of  the  less-than<carload  shipments  to 
the  final  destination  of  the  consolidated  carload  shipment  was  pro- 
tected through  claim  channels,  subject  to  published  rules  and  restric- 
ticms,  and  the  collection  of  5  cents  per  100  pounds  as  a  ccmcentration 
charge.  Carriers  in  western  territory  in  the  year  1915  sought  to 
cancel  the  arrangement,  but  the  schedules  containing  the  proposed 
rancellations  were  suspended.  After  hearing  the  proposed  cancella- 
tions were  sustained.  Regulations  as  to  Storage  of  Dairy  Products^ 
35  I.  C.  C,  469.  Soon  thereafter  some  of  the  respondents  published 
concentration  arrangements  on  a  new  basis.  This  basis  was  the  pub- 
lication of  a  scale  of  less-than-cacload  commodity  rates  applicable  to 
shipments  to  concentration  points.  The  through  rates  to  destinations 
are  made  up  of  the  local  rates  into  the  concentration  point  plus  the 
carload  rate  therefrom.  That  arrangement  resulted  in  a  different 
through  rate  to  a  given  destination  via  each  concentration  point.  It 
was  stated  by  respondents  that  carriers  and  shippers  were  dissatisfied 
with  this  condition  and  have  agreed  that  the  old  concentration  ar- 
rangements should  be  restored,  with  certain  changes  not  necessary  to 
be  considered  here.  Respondents  urge  that  the  concentration  ar- 
rangement that  is  to  be  established  and  that  has  been  maintained  for 
many  years  should  be  taken  into  consideration  as  one  of  the  elements 
which  go  to  make  existing  rates  on  dairy  products  unduly  low. 

With  reference  to  this  a  traffic  representative  of  Oklahoma  ship- 
pers testified  that — 

The  protestants  contend  that  the  carriers  are  now  proposing  a  canceUati<Mi 
of  the  mUeage  less-than-carload  rates  hecause  it  lias  been  discovered  that 
even  the  present  carload  rates  from  Oklahoma  are  much  higher  than  the  less- 
than-carload  rates  for  the  same  distances.  The  carriers  can  not  be  sincere, 
however,  in  claiming  that  they  consider  both  less-than-carload  concentrating 
rates  and  the  carload  rates  to  be  nnremnnerative,  because,  as  a  matter  of  fact, 
the  old  system  of  concentration  which  they  propose  to  reestablish  actually 
produces  less  revenue  to  the  carrier  than  the  existing  mUeage  system.  The 
Oklahoma  shippers  do  not  consider  the  concentration  in  either  form  desirable 
and  do  not  wish  the  Oonunission  to  consider  that  as  a  concession  to  ofBset 
advances  in  outbound  carload  rates.  We  say  that  because  the  net  result  of 
the  concentration  arrangements  Is  to  aUow  our  strong  competitors  from  Kansas 
and  on  the  Mississippi  and  Missouri  rivers  to  draw  away  the  produce  tribu- 
tary to  the  Oklahoma  dealers,  destroying  our  advantages  of  location  with 
proximity  to  the  producing  territory  in  Oklahoma.  We  can  not  in  turn  draw 
away  the  produce  from  Kansas  and  Missouri  tributary  to  our  competitors 
there  because  of  the  method  of  concentration  applied. 

A  representative  of  Texas  shippers  shows  that  but  little  tonnage 
of  dairy  products  in  Texas  moves  to  concentration  points  by  freight, 
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and  therefore  contends  that  concentration  rates  are  not  to  be  consid- 
ered  as  a  concession  to  shippers  of  that  state. 

The  respondents  show  that  the  production  of  butter,  eggs,  and 
poultry  in  the  territory  involved  has  increased  greatly  in  recent 
years  and  that  there  has  been  a  great  increase  in  their  values.  The 
greater  values,  it  is  insisted  by  respondents,  warrant  higher  charges 
for  transportation. 

The  protestants  show  that  on  actual  shipments  of  poultry  from 
Enid,  Okla.,  to  Chicago  the  increases  proposed  would  range  from 
$80.47  to  $49.70  per  car,  dependent  on  the  load ;  to  western  termini 
points  of  the  eastern  trunk  lines,  from  $84.82  to  $50.28  per  car ;  and 
to  points  east  of  the  termini  points,  from  $36.40  to  $53.88  per  car. 

With  respect  to  the  proposed  increased  rates  fr<Mn  Arkansas  points 
to  St.  Louis,  Kansas  City,  and  Memphis  it  is  stated  by  respondents 
that  they  are  higher  than  those  proposed  from  points  in  other  states 
because  originally  the  Arkansas  rates  were  established  on  a  lower 
level.  No  comparative  figures  were  presented  by  respondents  with 
reference  to  rates  from  Arkansas  points. 

Exhibits  were  filed  by  respondents  comparing  the  rates  and  earn- 
ings on  dairy  products  moving  fr(»n  the  points  of  origin  here  in- 
volved to  Kansas  City,  St.  Louis,  and  Chicago  with  rates  on  various 
commodities  moving  in  box  cars  in  the  opposite  direction. 

Protestants  contend  that  not  an  exhibit  sulnnitted  by  respondents 
makes  comparisons  of  the  present  or  proposed  rates  on  dairy  products 
with  other  articles  moving  in  refrigerator  cars  and  receiving  similar 
transportation  service. 

The  witness  for  the  Chicago,  Rock  Island  &  Pacific  submitted  a 
statement  showing  loss  and  damage  claims  on  dairy  products  and 
other  articles  on  the  system  for  the  year  ended  June  80,  1915.  This 
statement  shows  that  for  the  year  this  carrier  paid  out  6.7  per  cent 
of  its  earnings  received  from  eggs,  poultry,  and  dairy  products 
transported.  On  dressed  meats  the  loss  and  damage  claim  payments 
were  2.52  per  cent  of  its  earnings;  on  packing-house  products,  except 
hides  and  fertilizer,  1.82  per  cent;  on  live  stock,  6.86  per  cent;  and 
on  all  freight,  2.72  per  cent.  On  the  line  of  the  Atchison,  Topeka  & 
Santa  Fe  proper  the  loss  and  damage  claims  on  butter,  eggs,  and 
poultry  are  shown  to  be  about  1  per  cent  of  the  receipts  from  that 
traffic. 

The  protestants  point  out  that  the  loss  and  damage  claims  on  the 
Chicago,  Sock  Island  &  Pacific  include  loss  and  damage  from  ship- 
ments of  live  poultry.  It  is  contended  by  them  that  the  showing 
made  by  that  carrier  is  not  representative.  Various  witnesses  for 
protestants  testified  that  loss  and  damage  claims  upon  butter,  eggs« 
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and  dressed  poultry  were  comparatiydy  small,  in  moet  i 
cited  being  less  than  1  per  cent  of  the  freight  charges  paid. 

Protestants  show  that  the  dairy  products  business  is  a  growing  and 
important  industry  in  these  states,  and  that  the  traffic  under  present 
rates  is  rapidly  increasing,  and  cont^tid  that  the  increased  traffic 
would  justify  a  reduction  rather  than  an  increase  of  rates  established 
many  years  ago  when  the  volume  of  business  was  not  so  great. 

The  protestants  further  contend  that  putting  butter,  eggs,  and 
poultry  on  the  third-class  basis  from  the  points  of  origin  involved 
will  result  in  unreas<Hiably  high  rate&  While  it  is  admitted  ihst 
from  some  points  in  northern  Missouri  and  in  the  state  of  Iowa  and 
other  states  in  that  general  territory  dairy  products  in  carloads  move 
generally  under  third-class  rates,  the  protestuits  diow  that  they  ^ave 
not  moved  for  many  years  from  points  in  the  southwest  under  such 
rates.  It  is  contended  that  the  conditiixis  in  the  southwest  are  en- 
tirely different  from  those  that  obtain  in  Missouri,  Iowa,  and  oihra* 
states.  The  third-class  rates  fnun  points  in  those  states  are  a  much 
lower  percentage  of  the  first-class  rates  than  is  the  case  in  the  south- 
west. For  example,  the  first-class  rate  from  Kansas  City  to  Chicago 
is  80  cents.  The  third-class  rate  is  45  cents;  the  third-class  rate  is 
therefore  56  per  cent  of  the  first-class  rate.  The  first-dass  rate  from 
Oklahoma  City  to  St.  Louis  is  $1.30.  The  third-class  rate  is  97  cents. 
The  third-class  rate  is  therefore  75  per  cent  of  the  first-class  rate. 
The  following  table  gives  a  comparison  of  third-class  rates  to  the 
Mississippi  River  from  various  points  in  Oklahoma  with  third-class 
rates  for  equal  distances  from  points  in  western  trunk  line  territory 
to  Chicago: 


From— 


Oklahoma  City. 


Enid. 


AltUB. 


Clizitcn. 


Woodward. 


Gatfaiie. 


Distance 

to 
St.  Louis. 


543 


646 


687 


640 


604 


481 


Rat«. 


V7 
98 
104 
104 
97 
97 


From— 


Sioux  Falls, 8.  Oak... 
Lake  Benton,  Kinn. . . 

Alriie.Minn. 

'Harrisbuig,  8.  Dak. . . . 

Burbank,  B.  Dak 

Tlandreau,  8.  Dak 

Langford,  8.  Dak 

Christine!  N.  Dak 

Britton,  8.  Dak 

Lake  Andes.  8.  Dak. . 
Fairmount,  N.  Dak . . . 

Huron,  8.  Dak 

^Castlewood,  8.  Dak. . . 
Lake  Preston,  8.  Dak. 

Wheaton«Minn 

Sheldon,  Iowa 

WabamKiann 

If  oville,  Iowa 


Distance 

to 
Chicago. 


664 
644 

646 
648 
647 
554 


687 
702 
644 
648 
646 
606 
604 
630 
483 
481 
491 


Rate. 


«7 
68 

60 

47 

60 

53 

07 

77 

00 

71.7 

72 

67 

60 

68 

70 

45 

48 

46 


It  is  to  be  observed  in  connection  with  this  table  that  the  present 
rate  on  butter  and  eggs  to  St.  Louis  from  all  points  in  Oklahoma  is 
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75  cents,  and  higher  than  corresponding  class  rates  from  the  points 
above  named  to  Chicago ;  and  the  existing  rates  from  the  Oklahoma 
points  on  dressed  poultry  are  higher  than  the  rates  on  butter  and 

eggs. 
It  is  further  contended  by  protestants  that  third  class  is  primarily 

for  less-than-carload  shipments  throughout  the  southwest,  and  that 
such  rates,  adjusted  to  meet  varying  competitive  conditions  attendant 
on  less-than-carload  merchandise,  are  wholly  improper  for  transpor- 
tation of  carloads  of  dairy  products;  that  respondents  have  recog- 
nized conditions  by  the  establishment  and  maintenance  of  commodity 
rates  upon  practically  all  articles  moving  in  any  considerable  volume 
from  and  to  points  in  the  southwest.  It  appears  that  up  to  1906  the 
carriers  published  the  first  four  classes  as  '^  merchandise "  or  '^  less 
carload  rates,"  and  it  is  contended  that  to  now  make  such  rates  ap- 
plicable on  carload  shipments  of  dairy  products  would  be  to  impose 
unreasonably  high  charges  on  the  shipper. 

The  protestants  show  that  there  are  numerous  oonmiodity  rates 
maintained  by  respondents  in  western  territory  on  butter  and  eggs 
that  are  lower  than  third-class  rates,  which  it  is  not  proposed  to 
increase.    Ammig  such  rates  are  the  following: 


From — 


Batter: 

Leavenworth;  Kaii5 

St.  Joseph,  Mo 

Do 

iCitj 

Do 


Butter  and  em: 
Topcka,s!aiif... 
Mitohen^S.  Dak. 


To- 


KansasClty 

do 

Leavenworth 

Texas  oommon  points 

Dallas-Fort  Worth  group. 


Cahro^m... 
Chioago^m. 


Commodity 

Third-class 

rate. 

rata. 

10 

18 

10 

17 

10 

16 

83 

104 

83 

06 

50 

64 

66 

67 

From  points  in  Kansas,  Nebraska,  and  from  Kansas  City  and  other 
points,  commodity  rates  on  eggs  are  published  to  points  in  Texas. 
Carriers  sought  to  increase  the  rates  8  cents  per  100  pounds  in  the 
year  1914.  The  schedules  proposing  the  increases  were  suspended 
and  the  increased  rates  were  found  not  justified.  ^916  Western  Rate 
Advance  Case— Part  II ^  87  I.  C.  C,  114,  185.  The  rates  on  eggs  to 
Texas  points  from  the  territory  mentioned,  it  is  shown  by  respond- 
ents, are  substantially  the  same  per  cent  of  the  third-class  rates  as 
those  now  in  effect  to  St.  Louis  and  Chicago  from  Oklahoma  and 
other  points. 

There  was  very  little  evidence  submitted  with  respect  to  rates  on 
fresh  meats.  It  is  pointed  out  on  brief  that  there  is  only  one  factor 
which  would  justify  any  difference  in  rates  on  dressed  poultry  and 
on  fresh  meat,  and  that  is  the  difference  in  the  volume  of  the  traffic, 
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which  is  in  favor  of  the  freeh  meats.  From  Oklahoma  points  to  the 
eastttn  markets  rates  on  dressed  poultry  are  almost  twice  as  hi|^ 
as  on  fresh  meat,  although  both  are  rated  third  class  in  the  western 
classification. 

Evidence  was  introduced  in  this  record  with  referaice  to  rates  on 
live  poultry  as  ccMnpared  with  dressed  poultry.  The  protestants 
contend  that  rates  on  dressed  poultry  should  be  lower  than  on  live 
poultry,  considering  all  the  conditions  of  transportation.  Bates  on 
live  poultry  between  points  in  the  western  territory  are  before  the 
Conmussi(m  in  Docket  No.  8579,  Live  PauUry  and  Dairy  Shipper^ 
TrafpAi  AMOciation  v.  AtchiBon^  Topeka  dk  Santa  Fe  RaUway  Com- 
pany et  dl.^  which  case  has  been  heard  and  submitted.  The  rria- 
tionship  between  rates  on  live  and  dressed  poultry  is  not  here  pre- 
sented for  determination,  and  as  the  matter  of  rates  cm  live  poultry 
in  this  territory  is  before  the  Commission  in  another  proceeding 
involving  that  issue,  that  question  will  not  be  ccMisidered  herein. 

The  following  table  shows  the  present  and  susp^ided  rates  <m 
butter,  eggs,  and  poultry  to  St.  Louis  and  Chicago  from  seven  rep- 
resentative points  in  Oklahoma,  including  distances  via  practicable 
routes  as  computed  by  a  traffic  r^resentative  of  Oklah<Hna  ebippers, 
the  per  ton-mile  yield,  and  the  average  car-mile  revenue: 


IfilMSa^ 


pounds,  f  6f  mhhl  poondi. 


Biitt«raad«KS8. 


Bsto 
p«rlOO 


Ton- 
mile 


Dfnnd  poultry. 


Rate 
p«rlOO 


Too- 
mOo 


Premt  rttes  from— 

Attof 

BDcCity 

Cllnlon 

Xnid. 


TO  ST.  LOUIS. 


OktshooMCity. 
Ifiako0se 


687 
74S 
MO 
M6 
581 
148 
457 


CenU. 
75 
75 
75 
75 
75 
75 
66 


you. 

SL8 
SOLS 
9.4 
S7.5 
S5.8 
S7.6 
98L4 


Ontft.     jflOt 
90  ^       96.S 


78 


66 


Avungs  7  points. 


94.4 


ATsrafs  oar-mfle  revenue:  Bns,  96.0  osnts;!  bnttor,  98J 
eints;*  poultry^  88.8  cents.* 

BoipMidad  rates  from— 

AJtus. 

BIkCity. 

Clinton 

Xnid 

GbkkaAa 

Oklahoma  City 


749 
640 
646 
581 
548 
467 


104 

104 

104 

08 

97 

97 


80.9 
98LO 
89.5 
84.1 
88.4 
85.7 
85.0 


104 

104 

104 

08 

97 

97 


ATsrafs  7  points. 


97 


89.7 


97 


Avarage  oar-mfle  remue:  Ens,  86.1  cents;  >  batter,  80.8 
ont;«  paoMry,  89.1  ctnts.* 


98.1 
98.6 
98.9 
80.9 
98.4 


97.7 


80.8 
98.0 
89.5 

84.1 
88.4 
85.7 
86.0 


89.7 


>  Avera^i^ton-mlle  rorenue  moltlpUed  by  aotnal  aTorage  loadlnf ,  91,060  foands. 
*  Average  ton-mfle  rovcnne  multiplied  by  aotiul  average  loading^  91689  pounds. 
•Average  ton-mOe  revenue  mnltipUed  by  aotool  average  loadii^  94,860  pounds. 
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$89 


FimBt  rates  from— 

Alta 

BlkClty 

CUntai 

XnSd 


TO  CHICAOO. 


City. 


A.rvH»  7  polnti. 


Attrm  oar-mile  reventie:  Bus,  22.2  cents;  i  buttor,  91^ 
'   •  poollry.  99.1  osnts.* 


rates  from— 
Altas. 
Glly.. 


OkWunaCtty. 


▲▼ungs  7  points. 


Avongs  oar-mile  revalue: 
*  poultry,  aOJ  cents.* 


Bff^  98.2  cents;!  imtter,  81.9 


Mfleacei 


981 
984 
990 
777 
861 
785 
078 


839 


981 
994 
990 
777 
861 
786 
676 


Butter  and  effB.  Dressed  poultry 


Rate 
per  100 


Cenia. 
85 
86 
86 
86 
86 
85 
76 


81 


mDe 


18.8 
18.4 
18.6 
9L9 
10.7 
91.7 
92.9 


20.1 


114 
114 
114 
103 
107 
107 
90 


107 


916 
24.7 
918 
96.6 
919 
27.3 
96.8 


96.0 


Rate 
per  100 
poinds. 


drills. 

100 

100 

100 

88 

99 

99 

76 


99 


114 
114 
114 
101 
107 
107 
90 


107 


mDe 


JOI/s. 
9L6 
9L8 
91.7 
98.7 
9L4 
91.4 
22.2 


22.1 


916 
917 
94.8 
96.5 
919 
97.3 
96.6 


96.8 


I  Avorafe  ton-mile  revsnae  mnltlplSed  by  aotnal  avonge  loadlnf,  22,060  pounds. 

•  Avorate  too-mfle  reyenne  mnltipUed  by  actual  average  loading,  23,680  pounds. 

•  Avonge  ton-mile  revenne  nralt^klied  by  actual  average  loading,  94,809  pounds. 

The  proteBtants  in  answer  to  the  assertion  of  respondents  that 
daily  products  are  carried  on  comparatively  low  Tninimum  weights, 
show  241  articles  in  the  western  classification  rated  third  class,  and 
that  out  of  that  number  123  have  the  same  minimum  weights  as 
dairy  products  or  lower.  It  is  further  shown  that  the  average 
loading  of  eggs  by  one  shipper  is  21,200  pounds;  on  dressed  poultry, 
22,860  pounds ;  and  on  butter,  28,587  pounds.  Another  large  shipper 
shows  that  the  average  of  1,816  cars  of  dairy  products  was  21,856 
pounds,  and  another  shipper  shows  that  the  average  load  of  dressed 
poultry  is  21,000  pounds. 

Numerous  exhibits  were  filed  by  protestants  showing  the  rates  and 
yield  to  and  fnmi  illustrative  points  in  each  of  the  states  invcdved, 
but  the  rates  and  earnings  from  Oklahoma  points  are  fairly  illus- 
trative of  the  general  situation  from  all  points  in  the  southwest. 
It  is  true  that  the  earnings  are  relatively  somewhat  greater  from 
the  Oklahoma  points  than  from  points  in  Texas,  but  the  rates  given 
oure  sufficient  to  indicate  the  earnings  under  present  rates  and  those 
proposed  from  aU  the  points  in  amtroversy. 

It  is  shown  that  departures  from  the  long-and-short-haul  rule  of 
the  fourth  section  of  the  act  now  exist  with  respect  to  rates  on 
dressed  poultry  to  New  York,  Philadelphia,  and  other  eastern  cities 
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from  Oklahoma  City  and  from  points  in  the  state  of  Oklahoma. 
The  rates  from  the  points  in  that  state  are  higher  than  rates  from 
Fort  Worth  and  Dallas,  farther  distant  points,  on  shipments  to  the 
same  destinations.  The  higher  rated  points  in  Oklahoma  are  directly 
intermediate  via  the  lines  of  the  Atchison,  Topeka  &  Santa  Fe, 
Chicago,  Rock  Island  &  Pacific,  and  Missouri,  Kansas  &  Texas  on 
shipments  through  St.  Louis,  Kansas  City,  or  Chicago. 

With  reference  to  the  rates  in  the  suspended  schedules,  the  dis- 
crimination against  the  intermediate  points  in  Oklahoma  is  increased. 
For  example,  the  present  rate  on  dressed  poultry,  in  carloads,  from 
Fort  Worth  to  Boston  is  $1.58  and  from  Oklahoma  City,  $1,768; 
under  the  suspended  schedules  the  Fort  Worth-Boston  rate  is  $1.55 
and  the  Oklahoma  City-Boston  rate  $1.9118,  making  an  increase 
in  the  discrimination  against  the  intermediate  points  of  12.8  cents. 
No  applications  for  authority  to  increase  the  discrimination  against 
the  intermediate  points  previous  to  the  publication  of  the  schedules 
in  question  were  filed  with  the  Commission  and  no  such  authority 
has  been  granted.  A  traffic  representative  of  Texas  shippers  as- 
serts that  in  the  proposed  adjustment  of  rates  from  Texas  points, 
resulting  in  lower  rates  from  points  in  southern  Texas  to  the  same 
markets  in  the  east  than  those  proposed  from  points  in  central 
and  northern  Texas,  there  would  be  numerous  departures  from  the 
long-and-short-haul  rule  of  the  fourth  section.  For  example,  the 
proposed  rate  on  dressed  poultry  from  Waco,  Tex.,  to  New  York  is 
$1.55  and  the  proposed  rate  from  Houston  is  $1.28,  and  the  traffic 
via  certain  lines  moves  through  Waco  from  Houston  on  its  way  to 
the  destinations. 

It  is  further  shown  by  protestaQts  that  in  southern  classification 
territory  fresh  meat  and  dressed  poultry  take  the  same  class  and 
commodity  rates,  and  fnxn  various  points  outade  the  southern  classi- 
fication territory  the  two  articles  move  upon  the  same  rates  into  that 
territory.  The  rate  on  fresh  meat  and  dressed  poultry  in  straight  or 
mixed  carloads  from  St  Louis  to  Birmingham,  Ala.,  is  58  cents;  to 
Atlanta,  Ghi.,  and  Jacksonville,  Fla.,  60  cents;  from  Cincinnati,  Ohio, 
to  Atlanta  and  Jacksonville,  48  cents;  from  Memphis  to  Birming- 
ham, 4fi  cents;  and  from  Memphis  to  Atlanta  and  Jacksonville,  44 
cents.  Fresh  meat  and  dressed  poultry  may  be  shipped  in  straight 
or  mixed  carloads  from  Chicago  to  New  Orleans  at  a  rate  of  54 
cents  and  from  Chicago  to  Memphis  at  a  rate  of  84  cents.  No 
change  is  proposed  in  these  rates  nor  in  the  clasofication  applicable 
to  these  articles  in  southern  classification  territory. 

In  order  to  place  Texas  producing  points  upon  a  relatively  equid 
basis  with  the  Ohio  River  cities  and  Chicago,  proportional  rates  were 
established  from  Dallas,  Fort  Worth,  and  other  points  in  Texas  to 
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New  Orleans,  Vicksburg,  Miss.,  and  Memphis  on  dressed  poultry, 
when  shipped  with  fresh  meat  and  packing-house  products  destined 
to  southeastern  and  Carolina  territories.  There  is  now  in  effect  a 
commodity  rate  of  24  cents  on  dressed  poultry  when  shipped  with 
fresh  meat  and  packing-house  products  from  the  Dallas-Fort  Worth 
group  to  New  Orleans,  Vicksburg,  and  Memphis  on  traffic  destined  to 
Carolina  territory,  which  it  is  proposed  by  the  schedules  under  sus- 
pension to  increase  to  45  cents.  The  proportional  rate  from  and  to 
the  other  points  on  traffic  destined  to  southeastern  territory  is  26 
cents,  which  it  is  proposed  to  increase  to  45  cents.  These  increases 
would  materially  disturb  the  present  relationship  in  the  rates  from  the 
Texas  points  compared  with  rates  from  Chicago  and  the  Ohio  Kiver 
cities.  The  protestants  assert  that  if  the  proposed  increases  are 
aUowed  to  become  effective  the  shipments  of  dressed  poultry  from  the 
Texas  points  will  cease  and  be  thrown  into  the  hands  of  shippers  from 
Chicago  and  the  Ohio  Biver  cities.  The  reason  for  the  proposed 
change  in  the  adjustment  just  referred  to  is  not  stated  by  respondents, 
and  no  evidence  was  submitted  by  them  to  support  the  proposed 
action  in  this  regard. 

From  a  consideration  of  all  the  facts  and  circumstances  of  record 
we  find  that  the  respondents  have  failed  to  justify  the  proposed 
increased  rates.    An  appropriate  order  will  issue  accordingly. 
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No.  8599. 
HOCKING  DOMESTIC  COAL  COMPANY 

KANAWHA  &  MICHIGAN  KAILWAY  COMPANY. 


BuJnnittea  March  20,  1917.    Decided  AprU  9,  1917. 


The  defendant,  In  order  to  connect  two  separated  parts  of  its  line,  uses  a  portion 
of  the  rails  of  another  carrier,  subject  to  a  condition  in  the  trackage  agree- 
ment that  excludes  the  defendant  from  serving  industries  on  private  side- 
tracks connected  with  the  leased  line.  Upon  complaint  of  the  operator 
of  a  coal  mine  on  such  a  sidetrack,  demanding  service  at  its  mine;  Held, 
That  the  defendant,  under  the  restraint  of  the  contract,  may  lawfully  de- 
cline to  serve  it    Complaint  dismissed. 

Wade  H,  EUia^  Edgar  Ervin^  and  ChaUen  B.  EUis  for  ccHnplainant. 
Leroy  AUebach  and  W.  N.  King  for  defendant 

fisPOBT  OF  THE  COMBOSSION. 

Harlan,  Comrnmswner: 

The  substantial  question  for  determination  on  this  record  is  how 
far  one  carrier,  operating  under  a  trackage  agreement  over  the  rails 
of  another  carrier  and  thus  extending  its  facilities  and  enlargin^^ 
its  ability  to  serve  patrons  on  its  own  line,  may,  by  the  terms  of  the 
agreement,  lawfully  limit  its  general  obligations  as  a  common  carrier 
by  an  undertaking  not  to  serve  the  shipping  public  at  points  along 
the  leased  line.  The  pertinent  facts  of  record  out  of  which  the 
inquiry  arises  are  as  follows: 

The  Kanawha  &  Michigan  Bailway  Company  is  now  operating  a 
general  freight  and  passenger  service  between  Gauley  Bridge,  in 
the  state  of  West  Virginia,  and  Coming,  in  the  state  of  Ohio.  It 
owns  the  right  of  way  and  rails  from  Gauley  Bridge  to  Kanauga, 
a  distance  of  approximately  96  miles;  it  also  owns  the  right  of  way 
and  rails  from  Hobson  to  Coming,  a  distance  of  57  miles.  Inter- 
vening between  Hobson  and  Kanauga  are  11  miles  of  track  owned 
by  the  Hocking  VaUey  Bailway  Company.  Until  June  24,  1886, 
these  two  disconnected  portions  of  the  Kanawha  &  Michigan's  present 
through  route  were  separately  operated  by  the  company  then  owning 
them.  But  under  the  terms  of  a  contract  entered  into  on  that  date 
between  the  predecessor  of  the  Kanawha  &  Michigan  and  the  prede- 
cessor of  the  Hocking  Valley,  the  former  acquired  the  right,  for  a 
period  of  99  years  and  subject  to  certain  restrictions,  to  use  the  rails 
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of  the  latter  lying  between  the  two  sections  of  track  owned  by  the 
former;  the  lease,  in  fact,  covers  the  17  miles  of  Hocking  Valley 
track  extending  from  Gallipolis  to  Pomeroy,  both  being  Hocking 
Valley  points.  Although  the  Hocking  Valley  and  the  Kanawha  & 
Michigan  are  now  operated  separately  and  &re  entirely  independent 
of  one  another,  the  two  predecessor  companies  by  which  the  agree- 
ment was  executed  were  at  that  time  under  the  same  general  man- 
agement. 

The  object  of  the  agreement,  as  stated  on  its  face,  was  to  enable  the 
Kanawha  &  Michigan's  predecessor  ^^  to  make  a  continuous  line  of 
lailway  between  the  portion  of  its  railroad  in  Ohio  and  the  portion 
in  West  Virginia."  Provision  was  made  in  the  agreement  for  the 
use  in  common  by  the  two  predecessor  companies  of  the  ^^  main  tracks, 
sidings,  passenger  and  freight  stations,  Y's,  inclines,  and  other  ap- 
purtenances, and  terminal  and  station  facilities  connected  there- 
with." It  must  be  noted,  however,  that  the  contract,  which  for 
convenience  will  be  referred  to  hereinafter  as  if  it  had  been  made 
originally  by  the  Kanawha  &  Michigan  and  the  Hocking  Valley  and 
not  by  their  predecessors,  further  provided  that  the  Kanawha  & 
Michigan  should  have  no  right  to  accept  traffic  from  or  to  any  sta- 
tion upon  the  trackage  line,  except  Athens,  when  originating  at  or 
destined  to  any  point  reached  by  the  Hocking  Valley  or  its  connec- 
tions. Athens  was  excepted  because,  being  also  on  the  rails  of  the 
Baltimore  &  Ohio  Southwestern,  it  could  be  and  was  in  fact  then 
being  served  by  the  Kanawha  &  Michigan  in  connection  with  the 
latter  line. 

The  restrictive  clause  in  the  contract  led  to  a  misunderstanding 
between  the  two  companies  shortly  after  the  date  of  the  contract  and 
resulted  in  litigation  in  the  Ohio  state  courts,  in  which,  on  the  alle- 
gation by  the  Hocking  Valley  that  the  Kanawha  &  Michigan,  in 
violation  of  the  provision,  was  accepting  traffic  from  stations  along 
the  leased  line,  a  temporary  restraining  order  was  entered  by  the 
lower  court,  which  was  finally  made  permanent  as  the  result  of  an 
unreported  decision  by  the  supreme  court  of  the  state  in  Kanawha  <6 
Michigan  Ry.  Co.  v.  Colvmbua^  Hockkig  VaUey  <6  Toledo  Ry.  Co. 
The  latter  court  apparently  affirmed  the  construction  placed  by  the 
lower  court  upon  the  contract  of  June  24,  1886,  namely,  that  the 
Kanawha  &  Michigan  had  been  given  a  right  to  the  common  use 
of  thi 


main  line  of  railroad  tm  then  constmcted  and  operated  between  the  citiei  of 
Pomeroy  and  QaUipoliSi  and  aU  sidings  and  switches  that  were  then  in  rue 
along  said  line  for  the  general  purposes  of  the  road,  and  aU  that  might  there- 
after be  constructed  by  the  plaintiff  for  the  purpose  of  moving  trains  and  for 
ttkt  common  use  of  the  companies.  *  *  *  It  does  not  include  or  grant  the 
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use  of  private  switches  and  sidings  constructed  before  or  after  It  was  entered 
into,  not  for  the  convenience  of  the  two  railroads,  but  for  the  convenience  of 
shippers. 

A  private  switch,  under  the  agreement  in  question,  had  been  held 
by  the  lower  court  to  be  one  "built  for  the  use  of  the  individual 
industry  carried  on  at  that  point  and  not  to  be  used  for  other  or 
general  railroad  purposes;  ^'  and  such  private  switches  the  E^anawha 
&  Michigan  was  enjoined  from  further  using. 

The  case,  as  before  stated,  is  not  reported,  but  certified  copies  of 
the  decrees  were  offered  in  evidence  herein. 

Apparently  the  construction  placed  upon  the  contract  by  the  state 
courts  has  for  many  years  been  accepted  without  dissent  by  both 
parties  to  the  agreement  as  defining  the  property  and  facilities  of  the 
Hocking  Valley  that  might  be  used  by  the  Kanawha  &  Michigan 
under  the  agreement  between  them  of  June  24, 1886,  and  in  further- 
ance of  the  declared  object  of  that  agreement,  namely,  to  enable  the 
Kanawha  &  Michigan,  as  hereinbefore  explained,  ^^to  make  a  con- 
tinuous line  of  railway  between"  its  two  disconnected  sections  of 
track  hereinbefore  described.  In  January,  1900,  however,  the  par- 
ties entered  into  a  further  agreement  by  which  the  limitations  of  the 
original  contract  of  1886,  prohibiting  the  Kanawha  &  Michigan  from 
taking  traffic  to  and  from  points  along  the  trackage  line,  were  waived 
and  suspended,  and  the  Kanawha  &  Michigan  during  such  suspension 
was  given  the  right  ^'to  take  freight  and  passengers  to  and  from 
all  points  on  said  leased  line  without  any  restriction  whatever." 
Under  the  terms  of  this  supplemental  agreement  the  waiver  or  sus- 
pension, as  it  may  be  well  to  note  at  this  point,  may  be  canceled 
by  the  Hocking  Valley  on  80  days'  notice  to  the  Kanawha  &  Michi- 
gan; and  in  such  event  it  is  provided  that  all  the  conditions  and 
terms  of  the  original  contract  of  1886  again  become  effective. 

The  complainant's  interest  in  these  arrangements  between  the  two 
companies  for  the  joint  use  of  the  track  in  question  grows  out  of  the 
fact  that  it  owns  and  for  some  years  has  operated  a  coal  mine  within 
a  short  distance  from  the  rails  so  owned  by  the  Hocking  Valley  and 
used  by  it  in  common  with  the  Kanawha  &  Michigan  as  before  ex- 
plained. To  secure  an  outlet  for  the  product  of  its  mine  the  com- 
plainant has  a  switch  track  of  its  own,  1,600  feet  long,  leading  from 
its  mine  to  the  Hocking  Valley's  right  of  way  on  which  the  jointly 
used  rails  are  laid.  The  switch  connection  on  the  right  of  way  was 
built  by  the  Hocking  Valley  and  is  owned  by  it.  The  latter  line  now 
serves  the  mine  to  both  state  and  interstate  destinations.  The  Ka- 
nawha &  Michigan,  however,  does  not  serve  the  mine  as  an  initial  car- 
rier but  only  as  a  connection  of  the  Hocking  Valley.  It  explains  its 
abstention  from  the  traffic  as  an  originating  carrier  by  reference  to 
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the  terms  of  the  agreement  mider  which  it  is  operating  over  the  rails 
in  question.  Its  position  is,  as  hereinafter  more  fully  explained,  that 
in  addition  to  its  right  under  the  original  agreement  to  operate  a 
through  service  over  the  Hocking  Valley  rails  between  the  two  dis- 
connected portions  of  its  own  road,  it  now  has  the  right,  under  the 
supplemental  agreement,  which  is  revocable,  however,  at  the  pleasure 
of  the  Hocking  Valley,  to  serve  the  public  along  the  leased  line,  but 
may  do  so  only  by  using  the  general  facilities  of  the  Hocking  Valley 
covered  by  the  original  agreement ;  and  that  the  supplemental  agree- 
ment did  not  extend  its  rights  to  any  Hocking  Valley  facilities  not 
embraced  in  the  original  agreement,  and  therefore  gave  it  no  right 
to  handle  any  traffic  to  or  from  industries  on  private  switch  tracks. 
This  definition  of  its  rights  under  the  two  agreements  rests  upon  the 
ruling  of  the  state  court  and  upon  the  long  acquiescence  by  both 
lines  in  that  construction  of  the  agreements  between  them. 

The  record  discloses  that  the  refusal  of  the  Kanawha  &  Michigan, 
on  the  grounds  just  stated,  to  serve  the  complainant's  mine  on  sliip- 
ments  to  points  within  the  state  of  Ohio,  has  been  before  the  public 
utilities  commission  of  that  state,  by  which  an  order  has  been 
entered  requiring  it  to  undertake  such  a  service,  either  over  the 
complainant's  switch  track  hereinbefore  described,  or  over  a 
connection  to  be  built  by  the  Kanawha  &  Michigan  between  the 
complainant's  switch  track  and  a  drill  track  built  by  the  Ka- 
nawha &  Michigan  on  the  Hocking  Valley's  right  of  way  as  here- 
inafter explained.  The  state  commission  also  held  that  the  refusal 
of  the  Kanawha  &  Michigan  to  furnish  cars  at  the  complainant's 
mine  was  a  discrimination  against  the  complainant.  The  report 
and  order  of  the  state  conmiission,  which  are  now  before  the  Ohio 
courts  for  review,  seem  to  be  based  largely  upon  a  local  state  statute 
which  the  defendant  asserts  relates  to  parallel  lines  and  not  to  such 
a  situation  as  is  here  involved.    The  statute  reads  as  follows : 

A  oompaQy  whose  road  forms  part  of  a  Une  of  railway  between  points  com- 
mon to  another  Une  shall  not  contract  or  agree  with  any  person,  or  other  raU- 
road  company  or  companies,  having  a  road  or  line  of  roads,  or  forming  a  part 
of  a  line  of  roads,  between  the  same  points,  not  to  carry  freight  or  passengers 
to  or  from  snch  common  points,  nor  shall  it  refuse  to  receive  or  carry  freight 
or  passengers  brought  to  it  to  be  so  carried. 

Pending  the  result  of  this  controversy  between  it  and  the  complain- 
ant in  the  state  courts  the  Kanawha  &  Michigan,  as  an  initial  carrier, 
is  not  accepting  shipments  from  the  complainant's  mine  either  to 
state  or  to  interstate  points;  and  in  the  petition  here  before  us  the 
<x)mplainant  asks  this  Commission  by  appropriate  order  to  require 
it  to  serve  the  mine  as  an  initial  carrier  and  to  furnish  cars  for 
the  movement  of  the  output  of  the  mine  to  interstate  destinations 

44 1.  0. 0. 


396  INTEB8TATE  OOMMEBOE  COMMISSION  BEPOBTB. 

and  to  place  the  cars  for  loading  over  the  complainant's  switch  track 
hereinbefore  mentioned.  In  asking  this  relief  for  the  future  the  com- 
plainant also  demands  reparation  for  damages  alleged  to  have 
been  suffered  by  it  in  the  past  by  reason  of  the  failure  of  the  defend- 
ant as  an  initial  carrier  to  serve  its  mine  to  interstate  points. 
The  Kanawha  &  Michigan  meets  the  complainant's  contention  by 
pointing  to  the  terms  of  the  contract  between  itself  and  the  Hocking 
Valley,  under  which  the  main  track  only  of  the  latter,  with  the 
sidings  for  running  purposes,  are  now  or  have  been  used  as  a 
joint  facility  by  both  roads.  It  urges  that  the  complainant's 
switch  track  and  the  Hocking  Valley's  connection  therewith 
constitute  a  facility  that  is  private  in  character  within  the  meaning 
of  the  agreement  and  faUs  within  the  class  of  facilities  the  use  of 
which  is  not  embraced  in  the  rights  granted  to  the  Kanawha  & 
Michigan  under  the  contract  as  construed  by  the  state  courts.  This 
was  the  position  assumed  by  the  Hocking  Valley  in  the  litigation 
before  the  state  courts,  and  since  the  conclusion  of  that  proceed- 
ing the  Kanawha  &  Michigan  has  made  no  effort  as  an  initial 
carrier  to  serve  any  industries  located  on  private  switch  tracks  con- 
necting with  the  trackage  line.  It  is,  however,  willing  to  do  tiiis  if 
permitted  so  to  do  by  the  Hocking  Valley ;  but  the  latter  company  has 
refused  its  permission.  Under  the  supplemental  agreement  of  1900 
the  Kanawha  &  Michigan  now  publishes  general  class  and  commodity 
rates  to  and  from  all  points  on  the  leased  line  and  actively  serves 
these  communities.  In  doing  this,  however,  it  usee  only  the  public 
team  and  house  tracks  of  the  Hocking  VaUey  and  its  public  freight 
and  passenger  stations.  It  does  not  use  any  switch  tracks  leading  to 
industries.  Besides  the  complainant's  mine  there  are  three  otiier 
mines  along  the  jointly  used  main  line  that  are  reached  by  switch 
tracks  intended  for  the  special  use  of  the  respective  mines.  In  two 
instances  these  switch  tracks  were  built  by  and  are  owned  by  the 
Hocking  Valley ;  in  the  other  case  the  coal  operator  owns  the  switch 
track  up  to  the  Hocking  Valley's  right  of  way.  There  seem  also  to  be 
two  or  three  other  industries  that  are  connected  with  the  leased  line 
by  special  switch  tracks  of  their  own.  The  record  shows  very  clearly, 
however,  that  at  no  time  has  the  Kanawha  &  Michigan  attempted  to 
serve  any  of  these  industries.  Under  the  interpretation  placed  upon 
the  decisions  of  the  Ohio  courts  by  both  the  Kanawha  &  Michigan 
and  the  Hocking  Valley  the  former  has  no  right  to  use  such  facilities 
of  the  latter.  And  not  only  has  the  Hocking  Valley  refused  the  use  of 
these  private  sidetracks  to  the  Kanawha  &  Michigan,  but  it  has  inti- 
mated of  record  its  purpose  to  cancel  the  supplementary  agreement 
of  1900  in  case  the  Kanawha  &  Michigan  attempts  to  use  them. 
In  that  connection  it  is  stated  by  its  officials  not  only  that  it  desires  to 
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keep  that  traffic  to  itself,  but  also  that  the  complainant's  coal,  and  the 
output  of  aU  other  mines  and  industries  along  the  trackage  line  hav- 
ing private  switch  tracks,  may  be  adequately  and  even  more  promptly 
moved  to  all  consuming  markets  over  its  own  rails  than  by  a  2-line 
moTement  over  the  Kanawha  &  Michigan's  rails.  It  is  not  only  will- 
ing, however,  to  make  joint  through  rates  with  the  Kanawha  &  Michi- 
gan from  the  complainant's  mine  to  any  Kanawha  &  Michigan 
points,  but  has  in  fact,  upon  request,  made  joint  through  rates  to 
some  of  these  points.  It  was  also  definitely  stated  of  record  that  its 
fixed  policy  is  to  make  joint  rates  to  any  other  point  on  the  Kanawha 
&  Michigan  to  which  the  complainant  or  any  other  coal  operator  on 
the  jointly  used  main  line  may  wish  to  ship  coal. 

It  thus  appears  that  the  complainant's  access  to  all  the  coal-consum- 
ing markets  is  not  impeded  by  any  practice  of  these  two  lines  under 
the  contracts  in  question,  and  when  carefully  analyzed  it  seems  quite 
clear  tiiat  an  important  phase  of  the  controversy  is  the  complainant's 
desire,  in  times  of  car  shortage,  to  have  an  apportionment  of  the  coal- 
car  equipment  of  each  of  these  carriers.  This  it  contends  is  its  right, 
and  in  that  connection  reference  is  made  to  a  local  rule  or  statute  as 
hereinbefore  stated.  The  rule  itself  was  not  spread  of  record,  nor  was 
its  full  application  explained.  With  respect  to  interstate  traffic,  how- 
ever, a  local  regulation  of  that  nature  is  not  controlling ;  nor  would 
the  results  flowing  from  such  a  practice  be  just  and  reasonable  if  ap- 
plied to  the  situation  before  us  as  we  understand  it.  In  times  of  car 
ebortage  the  complainant's  mine  already  gets  its  apportionment  of 
the  Hocking  Valley's  coal-car  equipment ;  and  any  order  in  this  pro- 
ceeding requiring  the  Kanawha  &  Michigan  also  to  give  that  mine  an 
apportionment  of  its  coal-car  equipment  would  seem  to  give  the  com- 
plainant a  decided  advantage  over  the  other  three  coal  operators  on 
the  trackage  line,  unless  indeed  each  of  the  two  roads  undertook  to 
furnish  an  apportionment  of  coal  cars  to  these  mines  also.  In 
the  inmiediate  neighborhood  on  the  Kanawha  A  Michigan's  own  rails 
are  other  coal  operations  in  active  competiticm  with  the  complainant's 
mines;  and  those  mines,  it  seems  clear,  would  be  at  a  distinct  dis- 
advantage if  the  complainant's  mine,  as  the  result  of  this  proceeding, 
were  allowed  an  apportionment  of  coal  cars  from  both  lines. 

Upon  a  careful  examination  of  the  whole  record  we  find  in  it  noth- 
ing that  either  requires  or  justifies  any  intervention  by  the  Commis- 
sion in  these  arrangements  between  the  two  lines  for  the  joint  use 
of  the  track  owned  by  one  of  them  or  anything  that  requires  a  relief 
<Nrder  of  the  kind  demanded  by  the  complainant  Briefly  stated,  the 
situation  is  simply  this:  One  carrier  has  agreed  by  contract  to 
put  a  portion  of  its  rails  at  the  disposition  of  another  carrier 
under  restrictions  not  unlawful  in  themselves  or  so  far  as  the 
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act  that  we  administer  is  concerned,  and  whidi  are  not  shown  to 
result  in  any  violation  of  that  act  or  in  any  real  prejudice  or 
disadvantage  to  the  complainant  Tlie  record  makes  it  clear  that  the 
complainant  has  fnll  access  over  the  Hocking  Valley,  as  the  initial 
carrier,  to  all  coal  markets  that  coold  be  readied  over  the  Kanawha 
&  Michigan  as  the  initial  carrier,  and  under  rates  tiiat  are  not 
complained  of  as  being  either  mireasonable  or  discriminatory.  Nor 
is  any  complaint  made  as  to  the  efficiency  and  promptness  of 
the  service  of  the  Hocking  Valley.  The  complainant  merely 
objects  to  a  condition  in  the  contract  between  the  two  roads  by  which 
one  is  given  a  restricted  right  to  use  the  rails  and  facilities  of  the 
other.  Having  the  fuU  ownership  and  complete  dcnninion  over  its 
right  of  way,  tracks,  stations,  and  other  facilities,  the  Hocking  Val- 
ley, under  the  original  agreement,  as  construed  by  the  courts,  and 
under  the  supplemental  agreement,  as  the  two  parties  to  it  have 
for  years  understood  it,  has  given  the  Kanawha  &  Michigan  the 
full  use  of  the  whole  property  except  the  private  switch  tracks,  and 
of  these  the  Hocking  Valley  has  reserved  an  exclusive  use  to  itself. 
We  know  of  no  provision  in  the  act  to  regulate  commerce  as  amended 
that  would  justify  this  Conmiission  in  holding  this  reservation  to 
be  unlawful.  If  it  had  been  agreed  upon  by  the  two  lines  merely  as 
a  device  by  which  to  put  particular  traffic  or  a  particular  shipper  at 
an  unlawful  disadvantage  the  act  would  afford  relief.  But  no  such 
conditions  are  shown  here. 

Under  the  reservation  by  the  Hocking  Valley  of  the  exclusive  use 
of  the  private  switches  the  Kanawha  &  Michigan  may  be  said  in 
effect  not  to  reach  the  complainant's  mine  at  all.  The  complainant 
contends,  however,  that  no  such  reservation  is  provided  for.  in  the 
contract  between  the  two  lines.  But  the  difficulty  with  that 
contention  is  that  the  Ohio  courts  have  said  otherwise;  and 
the  interpretation  and  enforcement  of  contracts  of  this  char- 
acter, involving  property  rights  or  the  use  by  one  of  the  property 
of  another,  are  questions  primarily  for  the  courts  to  resolve  and  nc^ 
for  this  Conmiission  to  pass  upon.  In  effect  what  the  complainant 
is  asking  us  here  to  do  is  to  review  the  rulings  of  the  state  courts 
and  to  make  a  finding  that  the  contract  in  question  between 
these  two  carriers  means  something  other  than  the  state  courts  have 
held  it  to  mean  and  something  other  than  the  parties  have  for  years 
acquiesced  in  as  its  meaning.  The  construction  of  such  contract 
by  a  federal  court  would,  almost  as  a  matter  of  course,  be  accepted 
by  this  Commission  as  a  sufficient  guide  for  its  own  action  when 
dealing  with  any  matter  growing  out  of  the  contract  that  might 
affect  interstate  transportation.  Whether  it  is  within  the  powers 
conferred  upon  us  to  disregard  the  construction  of  such  a  contract 
by  a  state  court  is  a  question  that  we  need  not  stop  here  to  discuss. 
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When  a  court,  having  jurisdiction  of  the  subject  matter,  has  given  a 
construction  to  a  contract  in  controversy  between  the  parties  before 
it,  this  Commissicm  will  not  ordinarily  refuse  to  accept  that  construc- 
tion, even  where  as  an  original  proposition  it  might  construe  the 
contract  differently.  We  have  ample  authority,  of  course,  to  deal 
with  unlawful  practices  that  result  in  unjust  discrimination  or  undue 
prejudice  in  their  effect  on  interstate  traffic  or  on  interstate  shippers, 
and  this  authority  it  is  our  duty  to  exercise  whether  the  practices 
grow  out  of  contracts  or  otherwise.  But,  as  heretofore  stated,  no 
showing  of  any  such  unlawful  results  has  been  made  upon  this 
record. 

The  complainant  urges  that  the  purpose  of  the  supplemental 
agreement  of  1900  was  to  extend  to  the  Kanawha  &  Michigan  the 
right  to  use  facilities  of  the  Hocking  Valley  not  embraced  within 
the  original  agreement.  But  as  we  read  tiiat  agreement  it  pur-- 
ports  to  do  nothing  more  than  to  remove  the  traffic  restriction  of 
the  original  agreement.  The  supplemental  agreement,  in  other 
words,  seems  to  open  to  the  Kanawha  &  Michigan  an  opportunity  to 
secure  additional  traffic,  but  does  not  seem  clearly  and  necessarily 
to  open  to  it  the  use  of  additional  facilities  of  the  Hocking  Valley. 
As  before  explained  the  two  lines  for  16  years  have  accepted  this  as 
the  purpose  and  full  scope  and  effect  of  the  supplemental  agree- 
ment; and  the  Hocking  Valley,  under  a  definitely  reserved  power  to 
do  so,  asserts  that  it  will  revoke  the  agreement  altogether  if  found 
to  have  the  meaning  the  complainant  assigns  to  it.  But,  as  we  have 
said,  what  rights  passed  to  the  use  of  the  Kanawha  &  Michigan 
under  the  two  agreements,  and  what  rights,  if  any,  have  been  re- 
served by  the  Hocking  VaUey  for  its  own  exclusive  use  are  questions 
that  are  now  before  the  Ohio  courts,  and  when  finally  determined 
by  judicial  authority  this  Conmiission,  so  far  as  we  can  now  see,  will 
have  no  difficulty  in  dealing  with  any  discrimination  or  unlawful 
practice  against  the  complainant  by  the  Kanawha  &  Michigan  in 
using  or  refusing  to  use  facilities  that  may  be  found  by  the  court 
to  be  lawfully  within  its  control. 

Another  contention  strongly  urged  by  counsel  for  the  complain- 
ant is  that  the  reservation  by  the  Hocking  Valley  to  itself  of  the 
exclusive  use  of  the  private  switch  tracks  hereinbefore  mentioned 
is  void  and  against  public  policy.  Among  the  authorities  cited  in 
support  of  that  view  is  Metropolitan  Trust  Co.  v.  C.  <&  S.  H.  Ry.  Co.^ 
95  Fed.,  18.  That  case,  however,  does  not  sustain  the  point  made 
by  counsel.  On  the  contrary,  the  agreement  there  involved  con- 
tained a  provision  similar  to  the  one  in  the  contract  here  under 
consideration  and  it  was  neither  criticized  nor  disapproved  by 
the  court  The  provision  that  was  condemned  in  that  case  pro- 
hibited one  of  the  carriers  from  extending  its  own  line  into  a  coal 
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territory  already  oocapied  by  the  other  line.  It  is,  of  course,  the 
well-settled  law  tiiat  a  railroad  may  not  render  itself  incapable  of 
performing  its  duties  to  the  public  or  absolve  itself  from  those  obli- 
gations without  the  consent  of  the  state.  It  will  serve  no  useful  pur- 
pose, however,  to  enter  upon  any  discussion  of  the  cases.  It  will 
suffice  to  say  tiiat  the  authorities  clearly  establish  the  dodrine  that 
an  owning  and  operating  railroad  may  give  trackage  rights  to 
another  carrier  over  a  part  of  its  line,  where  such  a  grant  does 
not  impair  the  performance  of  its  own  duties  to  the  public  as  a 
common  carrier,  and,  in  the  absence  of  a  controlling  statute,  that 
the  owning  carrier  may,  by  the  terms  of  the  agreement,  prohibit 
the  grantee  from  exercising  its  functions  as  a  common  carrier  with 
respect  to  traffic  upon  the  line  of  track  so  granted.  Such  provi- 
sions do  not  impair  the  common-carrier  obligations  of  the  grantee 
on  its  own  line,  and  the  grant  may  indeed  enlarge  the  ability  of  the 
grantee  carrier  to  serve  patrons  on  its  own  line.  The  general  prin- 
ciples will  be  found  stated  at  some  length  in  Union  Pacific  By.  Co.  v. 
Chicago^  etc.^  Ry.  Co.y  168  U.  8.,  664,  598,  594,  595.  Speaking  of 
a  similar  limitation  in  Alford  v.  {7.,  R.  I.  dk  P.  Ry.  Oo.^  8  I.  C.  &, 
519,  581,  this  Commission  said  that  the  rights  of  the  lessee  with 
respect  to  the  leased  line  ^  are  not  the  general  rights  of  a  common 
carrier  upon  its  own  road,  but  are  limited  and  qualified  by  ikk!^ 
agreement  They  are  simple  contract  rights  which  the  law  does  not 
and  can  not  enlarge.'' 

It  follows  from  what  is  here  said  that  no  question  is  submitted  by 
the  record  upon  which  we  may  properly  base  an  order  for  the  relict 
the  complainant  demands,  and  its  complaint  must  therefore  be 
dismissed.    It  will  be  so  ordered. 

Mi.o.a 


Investioatiok  and  Sttspbnsiok  Docket  No.  982, 
LUMBER  TO  IOWA  POINTS. 


Bulmitied  March  t,  1917.    Decided  AprU  17, 1917. 


1.  Proposed  increased  rates  on  lomber  and  articles  taking  same  rates  from 

St  Louis,  Mo.,  and  grouped  points  to  territory  in  Bilssouri  and  Iowa 
intermediate  to  Kansas  City,  Mo.,  and  Council  Bluffs,  Iowa,  Justified. 

2.  Proposed  increased  rates  on  lumber  and  articles  taking  lumber  rates  from 

Cairo,  IlL,  St.  Louis,  Mo.,  and  grouped  points  to  points  in  southeastern 
Iowa,  not  lustifled. 

Thomas  R.  FarreU  and  H.  R.  Brashear  for  Wabash  Railway 
Company. 

R.  O.  Brown  ioit  Chicago,  Rock  Island  ft  Pacific  Railway  Com- 
pany and  its  receiver. 

£.  C.  Mahoney  for  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany; Quincy,  Omaha  &  Kansas  City  Railroad  Company;  and  Iowa 
ft  St.  Louis  Railway  Company. 

Robert  W.  Hall  for  Cairo  Association  of  Commerce  and  Lumber- 
men's Exchange  of  St.  Louis.  Mo. 

U.  S.  Musick  for  Louisiana  Lumber  Company. 

Ray  WiUiams  for  Cairo  Association  of  Commerce;  Baker-Mills 
Lumber  Company,  of  Thebes,  HI. ;  and  Main  Brothers  Box  ft  Lumber 
Company,  of  Camack,  111. 

Af.  L.  Fitzgibhons  for  Funck  Lumber  Company,  of  St.  Louis,  Mo. 

C,  TF.  Craig  for  -Paducah  Board  of  Trade  and  Metropolis  Com- 
mercial Club. 

M.  S.  Carter  for  Cairo  Association  of  Commerce,  Vehicle  Supply 
Company,  and  Cairo  lumbermen. 

RSPOBT  OF  THB  COMIOSSIOK, 

Meter,  Commisrioner: 

By  certain  schedules  in  tariffs,  the  operation  of  which  has  been 
suspended  by  orders  in  this  proceeding  until  July  29,  1917,  the 
respondents  propose  to  increase  the  rates  on  lumber  and  articles 
taking  lumber  rates  or  arbitraries  higher  than  lumber  rates  from 
Cairo,  Thebes,  and  East  St.  Louis,  HI.,  Evansville,  Ind.,  St.  Louis, 
Mo.,  Owensboro  and  Paducah,  Ky.,  and  points  taking  the  same 
rates,  to  destinations  in  Missouri  and  Iowa.  The  principal  protes- 
tants  against  the  proposed  increased  rates  are  lumber  concerns 
operating  at  St.  Louis  and  Cairo,  although  Paducah  and  Metropolis, 
lU.,  were  also  represented.    Evidence  to  justify  the  increased  rates 
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was  presented  by  the  Chicago,  Burlington  &  Quincy  Railroad,  the 
Chicago,  Rock  Island  &  Pacific  Railway,  and  the  Wabash  Railway, 
hereinafter  called  the  Burlington,  the  Rock  Island,  and  the  Wabash. 
Most  of  the  destinations  involved  are  located  on  these  lines.  From 
Cairo,  which  is  representative  of  points  of  origin  with  which  it  is 
grouped,  increased  rates  are  proposed  only  to  points  in  southeastern 
Iowa,  including  Des  Moines  and  all  points  intermediate  thereto.  The 
principal  points,  other  than  Des  Moines,  are  Oskaloosa,  Ottumwa, 
and  Albia.  From  St.  Louis  and  points  grouped  therewith  increased 
rates  are  proposed  to  southeastern  Iowa,  and  also  to  that  portion  of 
northwestern  Missouri  lying  north  and  northeast  of  Kansas  City  and 
Cameron,  to  that  portion  of  southwestern  Iowa  intermediate  to  but 
not  including  Council  Bluffs,  and  points  eastwardly  thence  to  Cres- 
ton.    Sates  are  stated  in  cents  per  100  pounds. 

The  present  and  proposed  rates  to  points  on  the  Burlington  which 
may  be  taken  as  representative  and  as  indicating  the  increases  pro- 
posed to  points  on  other  lines  are  as  follows:  Present  rates  12.5  and 
proposed  15  cents  from  Cairo  to  63  Iowa  towns,  including  all  stations 
Middletown  to  Des  Moines,  Sawyer  to  Mertensville,  Cottonwood  to 
Batavia,  and  Willit  through  Sedan  to  Promise  City,  inclusive,  and 
involving  an  average  haul  of  410  miles;  present  rates  14  and  pro- 
posed 15  cents  from  Cairo  to  25  Iowa  town£(,  including  all  stations 
from  Winfield  to  Washington  and  from  Winfield  through  Oskaloosa 
to  Tracy,  inclusive,  and  a  few  points  in  southern  Iowa,  for  which  the 
average  haul  is  422  miles ;  present  rates  18.5  and  proposed  15  cents 
from  Cairo  to  10  Iowa  towns,  Bridgeport  to  Indianola,  inclusive, 
for  which  the  average  haul  is  465  miles;  present  rates  12.5  and  pro- 
posed 14  cents  from  Cairo  to  11  towns  surrounding  Donnellson,  in 
southeastern  Iowa,  the  average  distance  to  which  is  358  miles.  The 
15-cent  rate  from  Cairo  is  proposed  as  a  blanket  to  all  destinations 
in  southeastern  Iowa,  except  the  few  last  mentioned. 

From  St.  Louis  to  points  in  southeastern  Iowa,  to  which  the 
rates  from  Cairo  are  proposed  to  be  increased,  the  proposed  rate  is 
11.5  cents.  The  present  rates  from  St.  Louis  to  points  in  this  terri- 
tory are  illustrated  by  the  following:  From  St.  Louis  to  Ottumwa 
and  Albia,  8.5  cents;  to  Des  Moines,  9.5  cents;  and  to  Corydon, 
Chariton,  and  Indianola,  11  cents.  It  is  proposed  to  increase  to  12.6 
cents  the  present  rate  of  11.5  cents  from  St.  Louis  to  110  towns  in 
northwestern  Missouri  and  southwestern  Iowa  lying  between  and 
north  of  Kansas  City  and  Cameron  and  south  of  Malvern  and 
Council  Bluffs,  to  which  the  average  distance  from  St.  Louis  is  354 
miles.  To  certain  other  Iowa  towns  from  Creston  through  to 
Villisca;  from  Diagonal  through  Clarinda;  from  Reading  to  Del- 
phos,  and  from  Bedford  to  Conway  Crossing,  Iowa,  and  also  to 
towns  from  Oentry,  Mo.,  to  Irena,  Mo.,  inclusive,  the  present  rate 
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18  IS  cents  and  the  proposed  rate  12.5  cents.  To  Griswold  and  Car- 
son, Iowa,  the  present  and  proposed  rates  are  13  cents  and  14.5  cents, 
respectively. 

The  rates  proposed  and  under  suspension  are  for  local  movements 
only  and  respondents  propose  to  retain  the  present  rates  as  propor- 
tional rates  on  shipments  from  beyond  the  gateways.  The  present 
rates  now  apply  both  as  locals  and  proportionals. 

While  the  evidence  is  somewhat  extended,  the  primary  and  essen- 
tial  facts  of  record  and  contentions  of  the  parties  may  be  properly 
stated  within  short  compass. 

For  respondents  it  is  testified  that  the  normal  basis  of  rates  on  all 
commodities  from  St.  Louis  to  Des  Moines  is  to  observe  the  St.  Louis 
to  Omaha  or  the  St.  Louis  to  St.  Paul,  Minn.,  rates  as  maxima,  and 
to  maintain  the  rates  from  St.  Louis  and  Kansas  City  on  a  parity. 
The  rate  on  lumber  from  Kansas  City  to  Des  Moines  was  increased 
October  1,  1916,  from  9.5  to  lli5  cents.  The  present  rate  from  St. 
Louis  to  Des  Moines  is  9.5  cents.  Prior  to  the  1916  Western  Rate 
Advance  Case — Part  II j  37  I.  C.  C,  114,  the  rates  on  lumber  from 
St.  Louis  to  Missouri  River  crossings  were  11.5  cents.  In  that  case 
we  found  the  carriers  there  respondent  to  have  justified  rates 
increased  by  1  cent  on  lumber,  in  carloads,  from  Chicago,  111., 
and  St  Louis  and  common  points  to  Missouri  River  crossings. 
Although  that  decision  was  rendered  in  December,  1915,  and  the 
increased  rates  became  effective  January  20,  1916,  the  respondents 
assert  that  they  have  been  delayed  in  making  adjustments  which 
were  consequent  upon  that  decision  and  that  the  proposed  increased 
rates  to  territory  intermediate  to  Des  Moines  and  intermediate 
to  Omaha  are  an  alignment  to  accord  with  the  increased  rates  per- 
mitted in  that  decision.  The  present  rates  from  St.  Louis  and 
Kansas  City  to  Omaha  are  12.5  cents.  However,  when  the  rates 
under  suspension  from  St.  Louis  to  territory  intermediate  to  Kansas 
City  and  Omaha  were  checked  in,  the  rate  from  Kansas  City  and  St. 
Louis  to  Omaha  was  11.5  cents,  which  is  the  rate  which  the  respond- 
ents propose  to  establish  from  St.  Louis  to  Des  Moines  and  inter- 
mediate territory.  They,  therefore,  to  the  extent  of  1  cent  are  not 
asking  for  an  increase  in  the  rates  to  the  basis  which  they  contend 
normally  should  apply.  No  increased  rates  are  proposed  from 
Cairo  to  the  territory  intermediate  to  Council  Bluffs  because  that 
adjustment  was  made  in  tariffs  which  became  effective  February  23, 
1915. 

The  present  rate  from  Cairo  to  both  Ottumwa  and  Des  Moines  is 
12.5  cents,  differentials  of  4  and  3  cents,  respectively,  over  the  pres- 
ent rates  from  St  Louis  to  the  same  points.  In  the  rates  under  sus- 
pension the  respondents  propose  to  split  these  differentials  and  estab- 
lish the  rates  from  Cairo  on  the  basis  of  8.5  cents  over  the  rates  from 
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St.  IxHiis  to  Ottumwa  and  Des  Moines.  In  the  effort  to  justify 
differential  it  is  shown  that  the  rates  on  numerous  commodities  from 
St.  Louis  to  Des  Moines,  Omaha,  and  Kansas  City  are  the  same  and 
fliat  the  differences  in  rates  on  the  same  commodities  from  Cairo  to 
Des  Moines  range  tnmi  3  to  12  cents.  On  only  one  commodity,  beer 
packages,  is  the  differential  as  low  as  8  cents;  on  the  others  it  is  in 
excess  of  5  cents.  On  cement,  which  competes  with  and  is  a  substi- 
tute for  lumber,  the  differential  is  5^  centa 

Kespondents  assert  that  the  rates  herein  involved  should  be  in- 
creased, first,  because  they  are  not  properly  aligned ;  second,  the  rates 
from  St.  Louis  to  southwestern  Iowa  and  northwestern  Missouri 
should  be  and  should  long  ago  have  been  on  the  Missouri  River  baas; 
third,  the  failure  to  establish  rates  from  St  Louis  on  that  basis  has 
created  violations  of  the  fourth  section  of  the  act;  fourth,  the  rates 
from  St.  Louis  to  Des  Moines  and  territory  intermediate  thereto 
should  properly  be  on  the  Omaha  basis,  but,  for  the  reason  already 
stated,  respondents  are  only  proposing  an  increase  to  1  cent  below 
that  basis. 

There  are  no  departures  or  deviations  from  the  fourth  section  in 
the  present  rates  from  Cairo  to  southeastern  Iowa  which  will  be 
cured  by  the  proposed  increased  rates.  The  fourth  section  violati(ms 
which  will  be  obviated  by  the  proposed  adjustment  are  those  which 
were  created  following  our  approval  of  the  increase  of  1  cent  in  the 
rates  on  lumber  to  the  Missouri  Biver  crossings.  The  rates  to  the 
crossings  are  in  one  tariff  and  were  increased  in  January,  1916 ;  the 
rates  to  the  local  points  are  in  another  tariff  and  were  not  concur- 
rently increased.  The  line  of  the  Burlington  extends  from  Kansas 
City  to  Council  Bluffs  and  passes  through  St.  Joseph,  Mo.,  to  which 
the  rates  from  St.  Louis  are  12.5.  To  reach  local  points  on  the 
Burlington  lying  south  of  St.  Joseph  and  north  of  Kansas  City, 
the  transportation  from  St.  Louis  is  through  the  higher  rated  points. 
The  same  is  true  of  the  Wabash  and  the  Rock  Island. 

Both  respondents  and  protestants  present  exhibits  of  rate  com- 
parisons and  resulting  revenue  per  ton-mile  from  which  respondents 
argue  that  the  proposed  rates  are  justified  and  protestants  that  they 
are  not  justified.  On  the  Wabash  the  per  ton-mile  yield  of  the  pro- 
posed rates  from  St.  Louis  to  the  territory  intermediate  to  Omaha 
and  Kansas  City  ranges  from  6.1  to  10.6  mills;  to  Des  Moines  and 
intermediate  territory  from  6.8  mills  to  Des  Moines  to  9.4  mills 
to  Moulton,  Iowa.  The  Wabash  has  the  short  line  and  the  Bock 
Island  the  long  line  to  both  territories.  Under  the  proposed  rates 
the  per  ton-mile  yield  for  the  average  of  the  short-line  and  long-line 
distances  from  East  St.  Louis  to  junction  points  of  the  Rock  Island 
with  the  Burlington  in  Missouri  and  southwestern  Iowa  range  from 
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M  mills  for  868  miles  to  Budiyille,  Mo.,  to  8.8  mills  for  812  miles  to 
Cameron.  From  St.  Louis  to  the  territory  in  Iowa  to  whidi  rates 
are  proposed  to  be  increased  to  UA  cents  the  average  ^igt^yy^  is 
261  miles,  yielding  8.8  mills  per  ton-mile.  To  the  two  points  in 
southwestern  Iowa  to  which  the  rates  are  sought  to  be  made  14*6, 
the  average  distance  is  428  miles,  affording  6.7  mills  per  ton^uile. 
Tliese  per  ton-mile  earnings  are  compared  with  those  derived  from 
rates  approved  by  us  in  various  cases  which  range  ^rom  5.9  mills 
for  425  miles  to  9.4  miUs  for  477  miles. 

Protestants  submit  a  summarization  of  several  exhibits  of  rate 
comparisons  from  which  the  following  is  gleaned  with  respect  to 
the  rates  from  Cairo  to  destinations  on  the  various  lines  in  south- 
eastern Iowa: 


Fram  Oilro  to  poiiits  on  th*— 


B«?«os  per  toD* 
mite. 


BvUngton •• • •< 

Booklsliiid. 

W«b«h 

MtamtapoUs  A  St.  Louis. 

OhloAgo,  imwMikM  &  St.  PaoL. 
OhJoacoQiwtWtstecn. 


These  per  ton-mile  earnings  are  compared  with  per  ton-mile  earn- 
ings of  4.66  mills  derived  under  the  rates  from  Al^nneapolis,  Minn., 
to  stations  in  Illinois  on  the  Chicago  A  Eastern  Illinois  Railroad; 
of  5.89  mills  under  rates  from  the  same  point  of  origin  to  stations 
in  Illinois  on  the  Illinois  Central  Railroad ;  of  5.69  mills  under  rates 
from  St.  Louis  to  stations  in  Ohio  on  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway ;  and  of  5.57  mills  under  rates  from  the 
same  poiflt  of  origin  to  stations  in  Ohio  on  the  Erie  Railroad.  It 
will  be  observed  that  the  present  earnings  per  ton-mile  derived  from 
the  rates  from  Cairo  to  the  Iowa  territory  are  higher  than  the  earn- 
ings per  ton-mile  from  the  other  points  with  which  comparison  is 
made  and  the  exhibits  show  the  distances  to  be  substantially  alike. 

The  Cairo  and  St  Louis  protestants  are  principally  interested  in 
the  maintenance  of  the  present  adjustment  in  order  to  preserve  those 
points  as  lumber  assembling  and  distributing  points  in  competition 
with  the  southern  lumber  milling  points.  We  have  had  occasion 
several  times  to  refer  to  Cairo  as  a  natural  gateway  and  basing 
point;  very  recently  in  Southeastern  Lumber^  42  I.  C.  C,  548.  The 
principal  concern  of  Cairo  is  to  have  the  arrangement  continued 
whereby  the  rates  on  lumber  from  the  south  to  points  beyond  Cairo 
are  based  on  the  Cairo  combination.  St.  Louis  does  not  desire  the 
present  adjustment,  under  which  the  combination  of  rates  on  St. 
Louis  in  many  instances  exceeds  the  through  rate,  to  be  further 
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widened.  The  record  abounds  with  statements  of  rates  from  south- 
em  producing  points  to  the  destination  territory  here  involved^ 
together  with  the  rates  to  and  from  Cairo  and  St.  Louis  to  the  same 
destinations.  A  few  instances  to  illustrate  will  suffice:  The  present 
rates  from  points  in  Mississippi  and  in  Louisiana  east  of  the  Biissis- 
sippi  on  all  lumber,  except  cottonwood  and  gum,  to  the  Omaha 
group,  which  includes  Des  Moines,  is  26.5  cents.  This  rate  was  per- 
mitted to  be  increased  from  25  cents  in  Lwmber  Rates  from  Heleruiy 
Ark.^  and  Other  Points^  41  I.  C.  C,  565.  The  present  rates  from 
the  east  side  territory  to  Cairo  are  15  cents  and  to  St.  Louis  19  cents ; 
from  Cairo  to  Des  Moines  12.5  and  from  St.  Louis  9.5  cents;  result- 
ing in  a  c(Hnbination  of  27.5  on  Cairo  and  28.5  cents  on  St.  Louis. 
The  combination  of  rates  on  Cairo  exceeds  the  joint  through  rates 
by  1  cent  and  the  combination  on  St.  Louis  exceeds  the  joint  through 
rates  by  2  cents.  The  proposed  rates  will  increase  the  disability  of 
Cairo  and  St.  Louis  to  the  extent  of  the  increases  proposed,  2.5  cents 
in  the  case  of  Cairo ;  2  cents  in  the  case  of  St.  Louis. 

In  Southeastern  Lumber ^  suprOy  we  referred  to  the  fact  that — 

With  certain  exceptions  both  the  present  and  proposed  rates  on  lumber  are 
constructed  by  adding  together  the  established  rates  to  and  from  the  various 
Ohio  River  crossings;  the  rates  not  so  constructed  are  on  a  lower  basis 
because  of  unusual  conditions  that  affect  the  transportation. 

It  was  also  stated  in  that  case : 

The  rehandlers  and  manufacturers  of  lumber  at  Oairo  and  other  Ohio  Riv^ 
gateways  have  appeared  in  support  of  the  increased  rates.  They  state  that 
they  were  influenced  to  locate  at  the  gateways  by  reason  of  the  existence  of 
the  present  method  of  basing  these  rates,  which  they  liad  every  reason  to 
believe  would  be  continued,  and  that  a  change  would  seriously  affect  them. 
It  is  shown  that  at  Oairo  alone  $8,000,000  is  invested  in  yards  for  rehandling 
and  plants  for  manufacturing  lumber.  The  rehandlers  carry  varied  assort- 
ments and  largely  supply  emergency  needs,  and  are  said  to  be  valua^^le  adjuncts 
of  the  smaller  mills  whose  entire  output  they  contract  for  and  distribute. 

Testimony  to  the  same  effect  was  reiterated  in  this  case.  In  the 
very  nature  of  their  business  the  rehandlers  and  assorters  of  lumber 
at  Cairo  and  St.  Louis  are  not  able  to  avail  themselves  in  many 
instances  of  the  proportional  rates. 

From  a  review  of  the  record  we  are  of  the  opinion  and  find  that 
respondents  have  justified  the  proposed  increased  rates  from  St. 
Louis  and  grouped  points  to  the  territory  intermediate  to  Kansas 
City  and  Council  Bluffs,  but  neither  the  increased  rates  proposed 
from  St.  Louis  nor  from  Cairo  and  grouped  points,  including 
Paducah  and  Owensboro,  which  are  differentially  higher,  to  south- 
eastern Iowa  have  been  justified.  An  appropriate  order  will  require 
cancellation  of  the  rates  found  not  to  have  been  justified  and  will 
vacate  the  order  of  suspension  with  respect  to  those  found  to  have 
been  justified. 
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No.  8677. 
BOARD  OF  COMMERCE,  LEXINGTON,  KT^ 

V. 

CINCINNATI,    NEW    ORLEANS    &    TEXAS    PACIFIC 

RAILWAY  COMPANY. 


Submitted  October  t5,  1916.    Decided  AprU  tk,  1917. 


Glass  and  commodity  rates  between  01iicimiati»  Ohio,  and  Lexington,  Ky.,  in- 
creased on  January  1,  1916,  found  Justil&ed.    Complaint  dismissed. 

/.  F.  Norman  for  complainant. 

<?.  M.  Freer  for  Cincinnati  Chamber  of  Commerce,  intervener. 

W.  H.  MUler  for  Indian  Refining  Company,  intervener. 

Fra/nk  W.  OwatJmiey  and  R.  Walton  Moore  for  defendant  and 
Southern  Railway  in  Kentucky,  intervener. 

WUliam  A.  Northcutt  and  Edward  D.  Moore  for  Louisville  & 
Nashville  Railroad  Company,  intervener. 

Rbfort  of  the  Commission. 

Harlak,  CoTMMsaioner: 

In  the  blue-grass  section  of  north  central  Kentucky  there  are  a 
number  of  distributing  centers  known  as  central  Kentucky  junction 
points,  of  which  Lexington  is  the  largest  and  most  important.  These 
points  are  all  within  15  miles  of  one  another  and  supply  a  common 
territory,  which  is  reached  from  Louisville  by  the  Louisville  & 
Nashville,  the  Chesapeake  &  Ohio,  and  the  Southern  railways,  and 
from  Cincinnati  by  the  Cincinnati,  New  Orleans  &  Texas  Pacific  and 
the  Louisville  ft  Nashville.  Keen  competition  between  those  two 
Ohio  River  gateways  and  between  those  carriers  for  the  trade  and 
traffic  of  these  junction  points,  and  especially  for  that  of  Lexington, 
had,  prior  to  January  1, 1916,  depressed  the  rates  to  a  level  below  that 
obtaining  generally  to  many  intermediate  and  contiguous  points. 
This  rate  condition  resulted  in  some  complaints  prior  to  1912,  but 
daring  that  year  and  afterwards  many  of  the  less  favored  points 
appealed  to  the  Commission  for  relief. 

Lebanon  complained  that  its  class  and  c<»nmodity  rates  on  inter- 
state traffic  fnHn  Louisville  were  unreasonable  and  unduly  preju- 
dicial in  favor  of  Junction  City,  a  point  beyond  Lebanon  on  the 
same  line  taking  lower  rates.  Springfield,  on  a  branch  line  and  8 
miles  nearer  to  Louisville  and  Cincinnati  than  Lebanon,  complained 
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that  its  class  and  commodity  rates  from  both  gateways  were  higher 
than  the  Lebanon  rates.  We  prescribed  lower  rates  between  Louis- 
yille  and  Lebanon;  we  hdd  that  the  higher  rates  between  the  two 
gateways  and  Springfield  than  between  the  same  gateways  and  Leb- 
anon were  unduly  discriminatory  against  Springfidd;  and  we  de- 
nied the  application  of  the  carriers  to  continue  lower  rates  between 
Louisville  and  Junction  City  than  between  Louisville  and  Lebanon. 
Lebanon  Commercial  Club  v.  L.  dk  N.  R.  R.  Co.^  26  L  C.  C,  277;  85 

Midway  complained  that  its  rates  on  whisky  and  distillers'  dried 
grain  to  various  interstate  destinations  and  on  bottles  and  boxes 
from  various  interstate  points  of  origin  were  unreasonable  and  un- 
justly discriminatory  as  compared  with  the  rates  on  the  same  com- 
modities to  and  from  Lexington  and  Louisville.  We  held  that  by 
certain  specified  routes  the  rates  in  question  were  unjustly  discrimi- 
natory against  Midway  to  the  extent  that  they  exceeded  the  rates  to 
and  from  Lexington  and  Louisville,  and  denied  the  carriers  authority 
to  continue  certain  departures  from  the  fourth  section.  Oreenbaum 
Co.  V.  L.  cfe  N.  R.  R.  Co.,  81 L  C.  C,  699. 

Shdbyville  complained  that  its  class  and  commodity  rates  through 
Louisville  to  and  from  interstate  points  were  unreasonable,  unjustly 
discriminatory,  and  in  violation  of  the  fourth  section  in  that  they 
exceeded  the  rates  Hirough  Louisville  to  and  from  Frankfort,  George- 
town, Midway,  and  Lexington.  We  found  the  rates  to  be  unjustly 
discriminatory,  and  denied  the  defendant  authority  to  continue  lower 
rates  to  and  from  Georgetown,  Midway,  and  Lexington  than  to  and 
from  Shelbyville.  ShelbyviUe  Bueinees  Men^s  Asao.  v.  L.  dk  N.  R.  R. 
Co.,  87  L  C.  C,  676. 

As  indicated  by  these  cases,  departures  from  the  fourth  section  have 
caused  serious  complaint  against  the  adjustment  to  and  from  central 
Kentucky  junction  points.  While  this  rate  condition  was  not  spe- 
cifically considered  in  Fourth  Section  Violations  in  the  Southeast^ 
80  I.  C.  C,  163,  184;  32  L  C.  C,  61,  the  rules  and  principles  there 
announced  were  applicable  to  it ;  and  the  carriers  therefore  included 
in  the  readjustments  in  the  southeast  a  readjustment  of  the  entire 
rate  structure  to  and  from  central  Kentucky  junction  points.  This 
resulted  in  increases  of  the  class  rates  between  Louisville-Cincinnati 
and  Lexington  as  follows: 
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Increases  were  also  made  in  the  rates  on  Tarious  commodities  which 
will  be  considered  later.  The  new  rates  to  Lexington  and  to  the  other 
junction  points  corrected  all  existing  fourth  section  departures,  the 
rates  to  many  intermediate  local  points  being  reduced.  Furthermore 
they  brought  about  a  more  consistent  relationship  in  the  rates  to  the 
different  junction  points  themselves,  as  well  as  a  more  consistent  rela- 
tion in  the  rates  to  the  junction  points  as  compared  with  the  rates  to 
near-by  points  and  to  points  embraced  in  and  affected  by  the  junc- 
tion point  adjustment  as  compared  with  the  points  just  beyond  the 
junction  point  territory. 

In  the  present  proceeding  the  rates  between  Cincinnati  and  Lex- 
ington, as  local  rates,  are  attacked  as  unjust  and  unreasonable  to  the 
extent  that  they  exceed  the  rates  in  effect  prior  to  January  1,  1916, 
when  the  increased  rates  just  described  became  effective.  No  attack 
is  made  upon  these  rates  as  parts  of  through  rates  applicable  on 
traffic  originating  at  or  destined  to  points  beyond  Cincinnati,  nor 
upon  the  increased  through  rates  made  on  the  Cincinnati  or  Louis- 
ville combination.  The  complaint  was  filed  by  a  voluntary  associa- 
tion of  shippers,  engaged  in  various  lines  of  business  at  Lexington, 
against  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Com- 
pany. Representing  that  they  were  vitally  interested  in  the  levd  of 
the  rates  involved,  and  also  in  the  relationsftiip  between  the  rates  from 
Cincinnati  and  Louisville  to  Lexington,  the  Louisville  A  Nashville 
Railroad  Company  and  the  Southern  Railway  Company  in  Kentucky 
intervened  in  opposition  to  the  complaint.  The  Cincinnati  Chamber 
of  Commerce  intervened  in  support  of  the  complaint.  The  Indian 
Refining  Company  also  intervened,  but  when  the  former  rates  on  as- 
phaltum  were  restored,  its  petition  was  withdrawn.  No  other  central 
Kentuc^  point  intervened  in  sut)port  of  Lexington's  complaint  or 
was  represented  at  the  hearing. 

Lexington  is  a  city  of  approximately  50,000  inhabitants  and  is  the 
oounty  seat  of  Fayette  county  and  the  center  of  a  rich  agricultural 
and  stock-raising  section.  It  is  also  an  important  distributing  center 
for  central  and  eastern  Kentucky.  It  is  served  by  all  the  carriers 
hereinbefore  referred  to,  the  short-line  distance  from  Cincinnati  be- 
ing 80  miles  over  the  Cincinnati,  New  Orleans  &  Texas  Pacific  and 
from  LouisviUe  85  miles  over  the  Louisville  &  NashviUe.  A  brief 
recital  of  the  nature  and  causes  of  the  competition  which  has  always 
existed  b^^een  Louisville  and  Cincinnati  and  the  carriers  operating 
to  Lexington  appears  in  Lebantm  Commercial  Club  v.  L.  dk  N.  R.  R. 
(?£>.,  85  LCC,  204,  209: 

As  eariy  as  1878  there  were  three  distinct  railroad  flTStems  In  dils  part  of 
Kentucky:  The  Kentudiy  Oentral,  extending  south  from  Oovlncton,  through 
Laxlngtoo,  te  NleholasvlUe;  the  LoulsviUc^  Cincinnati  k  Lexington,  extending 
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from  Olneiunati  to  LouUndlle,  with  branches  to  Lexington  and  SbelbyvtUe; 
the  LonisvlUe  &  Nashville,  extending  southward  frcHn  Lonlsville,  with  branches 
to  Bardstown  and  to  Lebanon  and  Junction  City.  At  that  time  the  Louisville, 
Cincinnati  &  Lexington  and  the  Louisville  &  Nashville  were  of  different  gauges, 
necessitating  the  transfer  at  Louisville  of  all  freight  from  Cincinnati  destined 
to  southern  points.  Louisville  had  direct  connections  to  the  south,  but  Cin- 
cinnati was  unable  to  reach  this  territory  exc^t  through  Louisville.  Tbe 
higher  charges  from  Cincinnati  than  from  Louisville  prompted  the  merchants 
of  the  formtf  city  to  build  a  direct  line  to  the  south  as  a  means  of  enforcing  a 
rate  equality  between  the  two  points.  The  construction  of  the  Cincinnati 
Southern  was  therefore  undertaken  in  1873,  and  was  projected  southward  from 
Cincinnati  and  completed  as  far  as  Lexington  prior  to  1877.  The  new  line 
reduced  the  distance  from  Cincinnati  to  Lexington  about  20  p^  cent,  and  for 
this  reason  the  board  of  trustees  of  the  city  of  Cincinnati  insisted  upon  a 
corresponding  reduction  in  the  rates  between  these  points.  In  order  to  com- 
pete with  this  new  carrier  the  Kentucky  Central  was  obliged  to  reduce  its 
rates  from  Cincinnati  to  Lexington  to  the  level  of  the  rates  established  by  the 
Cincinnati  Southern.  The  rates  of  the  Cincinnati  Southern  to  Lexington  were 
maximum  rates  at  intermediate  points  on  that  line,  and  because  of  cross- 
country competition  at  intermediate  points  the  Kentucky  Central  established 
like  rates  to  opposite  stations  on  its  line.  This  adjustment  placed  Louisville  at 
a  disadvantage  as  compared  with  Cincinnati  at  Lexington  and  in  the  sur- 
rounding territory,  and  to  overcome  this  and  obtain  its  share  of  the  traflte  the 
Louisville,  Cincinnati  &  Lexington  reduced  its  rates  from  Louisville  to  Lex- 
ington, thereby  putting  Louisville  and  Cincinnati  on  an  equal  rate  basis. 

The  earliest  rates  between  Cincinnati  and  Lexington  of  whidi  de- 
fendants had  any  record  bear  date  of  October  11,  1875.  The  subse- 
quent changes  in  the  first  five  classes,  as  shown  of  record,  were  as 
follows : 


BflMstiT* 


Oct  U,U(75 

Stpt.  S,1877 

Jmit  0,1879 

lUy  1,1880 

July  1,1881 

July  1,1885 

Apr.  1,1887 

DiO.  1,1807 

Jan.  1,1016 


Classification. 


Local  olassiflcation  of  Louisviile,  Cincinnati  A  Lexing- 
ton R.R 

Local  olassifleaUon  of  Looisville,  Cincinnati  A  Lexing- 
ton, Kentucky  Central,  and  CiDoinnaU  SoatlMrn 

do 

.....do 

do 

Middle  and  western  states  classifications 

Soathflrn  Railway^  Steamship  AssodaUon  classification 

Southern  olassiflcation 

....do 


87 

81 

29 
96 
36 
28 
28 
28 
35 
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28 
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25 
25 
25 
25 
31 
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21 
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18 
15 
15 
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18 
16 
15 
16 
13 
13 
IS 
18 


31.2 

25.8 
28.S 

2L4 
2L6 
2QL4 
20.3 
90.4 
312 


The  rates  of  September  8,  1877,  were  promulgated  by  the  Cin- 
cinnati Southern,  now  the  Cincinnati,  New  Orleans  &  Texas  Pacific, 
and  averaged  about  18  per  cent  below  the  rates  previously  in  effect. 
Three  further  reductions  were  made  successively  on  June  9,  1879, 
May  1,  1880,  and  July  1,  1885.  Prior  to  the  latter  date  there  were 
only  five  classes;  the  sixth  class  was  then  added;  classes  A,  B,  C, 
D,  E,  H,  and  F  were  created  on  April  1, 1887;  and  classes  I,  L,  M, 
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and  N  <m  December  1,  1897.  From  time  to  time  commodity  ratei 
and  exceptions  to  tiie  classification  were  also  establidied.  For  these 
reasons  the  reductions  on  the  first  five  classes,  as  diown  in  tiie  above 
table,  do  not  fully  portray  the  changes  tiiat  have  taken  place  m 
the  general  level  of*  the  rates. 

In  support  of  the  reasonableness  of  the  increases  here  in  issue 
the  defendants  introduced  a  great  many  comparisons,  the  prin- 
cipal ones  being  with  (a)  the  rates  established  by  us  in  Lebanon 
Commercial  Club  v.  L.  dk  N.  R.  R.  Co.,  25  I.  C.  C,  277;  (6)  the 
maximum  rates  established  by  the  Kentucky  and  various  other  state 
commissions  in  the  southeast  for  80  miles,  the  Cincinnati-Lexington 
distance;  {c)  the  rates  from  all  Ohio  River  crossings  and  from 
Memphis  to  points  south  and  east  for  approximately  the  Cincin- 
nati-Lexington distance;  and  {d)  the  rates  from  important  cities 
in  the  south  to  local  points  on  radiating  lines  for  approximately 
tiie  Cincinnati-Lexington  distance. 

In  Lebanon  Comnnercial  Club  v.  L.  cfe  N,  R.  R.  Co.,  35  I.  C.  C, 
204,  we  had  under  review  the  rates  between  Louisville  and  Lebanon, 
a  distance  of  67  miles,  applicable  on  interstate  traffic  originating 
at  or  destined  to  points  beyond  Louisville.  The  case  was  heard 
and  decided  prior  to  January  1,  1916,  and  while  the  class  rates 
between  Cincinnati-Louisville  and  Lexington  were  still  on  the  28- 
cent  scale.  The  complainant  insisted  that  the  rates  between  Louis- 
ville and  Lebanon  should  be  tested  by  the  rates  between  Louisville- 
Cincinnati  and  Lexington  and  other  central  Kentucky  junction 
points;  the  defendants  contended  that  the  rates  to  central  Ken- 
tucky junction  points  were  depressed,  and  that  the  rates  for  ap- 
proximately the  same  distances  throughout  the  south  should  be 
used  as  a  criterion  in  measuring  rates  between  Louisville  and  Leba- 
non.   We  held  (id.,  p.  213)  that— 

•  •  •  the  adjastment  of  rates  in  central  Kentucky  is  the  result  of  com- 
petitive conditions  which  the  carriers  now  operating  in  that  territory  have 
to  a  certain  extent  inherited  or  have  been  unable  to  control,  and  those  rates 
can  not  fairly  be  used  aa  the  only  basis  for  comparison  In  determining  whether 
or  not  rates  immediately  beyond  that  territory  are  reasonable.  Since,  how- 
ever, this  condition  does  exist  in  central  Kentucky,  we  are  of  the  opinion 
that  rates  to  and  from  points  Just  without  this  territory  should  not  be  made 
on  an  entirely  different  basis  and  without  any  relation  to  those  rates.  In 
other  words,  if  at  near-by  points  these  same  conditions  do  not  exist  the  rates 
to  and  from  those  points  should  be  graded  up  to  a  basis  that  will  bear  a  rea- 
Muable  relationship  to  the  rates  to  and  from  points  In  the  so^alled  low-rated 
territory. 

The  rates  prescribed  between  Louisville  and  Lebanon  were  fixed 
with  those  considerations  in  view,  and  they  compare  with  the  rates 
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between  CSnciimmti  and  Lexingtoiij  oomplamed  of  here 
rates,  as  follows: 
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It  will  be  observed  that  although  the  distance  from  Louisville  to 
Lebanon  is  less  than  that  between  the  points  whose  rates  are  in  issue, 
and  the  Louisville-Lebanon  scale  prescribed  prc^xHrtional  rates, 
graded  up  to  bear  a  reasonable  relationship  to  the  depressed  rates  to 
and  from  Lexington  and  oUier  central  Kentucky  junctions,  the  Leba- 
non scale  is  higher  on  all  but  three  classes  than  the  present  local  rates 
between  Cincinnati  and  Lexingt<m. 

With  the  exception  of  the  bridge  across  the  Ohio  River  from  Cin- 
cinnati, the  entire  haul  involved  here  is  in  Kentucky.  The  rates  for 
80  miles  prescribed  by  the  Kentucky  commission  for  roads  like  this 
defendant  and  by  the  state  commissions  of  North  Carolina,  Georgia, 
and  Tennessee  are  compared  below  with  the  rates  in  issue : 


state. 
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11 

North  Carotin* 

11 

O«orgi^ 

•1 

Tennessee  (between  stations  on  NasbvUJe. 
Chattanooga  &  St.  IamiIs  Ry.  wait  of 
N<Hthv{IVO  .                , .         

10 

The  exhibits  from  which  these  comparisons  are  OMupQed  were 
offered  in  evidence  by  the  carriers.  Their  sufficiency,  however,  as 
standards  by  which  to  measure  the  reasonableness  of  rates  for  a 
main-line  haul  between  two  cities  of  approximately  500,000  and 
50,000  people  is  doubtful ;  for  they  were  prescribed  by  the  respective 
state  commissions  as  maximum  rates  and  are  applicable  between  all 
state  points  whether  on  main  or  on  branch  line& 

In  addition  to  Cincinnati,  there  are  other  important  Ohio  River 
gateways  and  commercial  centers  for  traffic  to  and  from  the  sou&- 
east,  such  as  Louisville,  Owensboro,  Henderson,  and  Paducah,  in  the 
state  of  Kentucky,  Evansville,  in  Indiana,  and  Cairo,  in  UlinAis, 
Memphis,  in  the  state  of  Tennessee,  is  an  important  Mississippi  Biver 
gateway  and  commercial  center  for  traffic  to  and  from  that  territoiy. 
The  basis  of  rates  between  points  north  and  south  respectivdy  of 
the  Ohio  Biver  is  the  lowest  combination  to  and  from  the  river  cross- 
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ings.  The  basis  of  rates  between  points  in  a  large  territory  west  of 
the  Mississippi  River  and  points  in  the  territory  east  of  the  Missis- 
sippi and  south  of  the  Ohio  is  the  combination  through  Memphis  or 
Cairo.  The  Louisville  A  NashviUe  introduced  an  exhibit  comparing 
the  rates  in  issue  with  rates  from  the  above-named  gateways,  and 
from  Nashville  and  Knoxville,  to  179  points  from  80  to  99  miles  dis- 
tant on  radiating  line&  These  distances  were  taken  because  Lexing- 
ton is  80  and  99  miles  from  Cincinnati  over  the  lines  of  the  defendant 
and  by  way  of  the  Louisville  &  Nashville,  respectively.  A  composite 
of  this  exhibit  is  shown  below : 


1 

S 

3 

4 

6 

• 

6 

▲▼wue  of  rates  from  Ohio  and  ICiailsslppi  rhrer  orossings, 
andnom  Nasbvflle  and  KnoxriUe,  to  170  points  80  to  99 
milflf  f^mtta  and  east  thereof 
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28.3 

ia8 

83.5 

9.6 
34.8 

&6 

Par  cent 

84.0 

Exhibits  were  introduced  comparing  the  increased  commodity  rates 
between  Cincinnati-Louisville  and  Lexington  and  the  rates  from  all 
the  Ohio  Biver  crossings  and  from  Memphis,  Nashville,  and  Knoxville 
to  the  same  pointa  While  approximately  75  commodity  rates  are  in- 
volved in  this  proceeding,  comparisons  are  diown  below  on  the  princi- 
pal 18  commodities,  which  are:  (1)  Agricultural  implements;  (2) 
barrels,  half  barrels,  and  kegs,  wooden,  tight  cooperage,  not  including 
apple,  flour,  sugar,  fruit,  or  vegetable  barrels  or  empty  ale  or  beer 
packages;  (8)  beans,  dried,  edible,  other  than  soja  or  velvet,  in  pack- 
ages or  in  bulk;  (4)  canned  fish,  including  shellfish,  canned  pork  and 
beans,  fruits  and  vegetables,  straight  or  mixed  carloads;  (5)  cement, 
natural  or  portland,  in  cloth  or  paper  bags  or  in  barrels;  (6)  fruits 
and  vegetables,  viz,  apples,  beets  without  tops,  cabbage,  carrots  with- 
out tops,  onions  without  tops,  parsnips  without  tops,  potatoes,  tur- 
nips without  tops, straight  or  mixed  carloads;  (7)  iron  and  steel  arti- 
cles, viz,  special  iron;  (8)  fencing,  woven  wire  or  welded  in  rolls; 
(9)  molasses  and  sirup;  (10)  pipe,  earthen  or  concrete;  (11)  common 
salt,  in  packages,  in  blocks  or  in  bulk ;  (12)  starch,  other  than  liquid ; 

(13)  sugar,  beet  or  cane,  in  cartons,  bags,  barrels,  boxes  or  in  bulk; 

(14)  wagons,  farm  or  lumber,  and  carts,  coal,  dump,  farm,  or  lum- 
ber, in  straight  or  mixed  carloads;  (15)  horses  and  mules,  per  car; 
(16)  cattle,  per  car;  (17)  sheep,  single  deck,  per  car;  (18)  hogs, 
single  deck,  per  car.  Comparisons  on  these  commodities  are  indicated 
in  the  subjoined  table. 
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The  showing  of  the  commodities  enumerated  is  typical  of  other 
commodities  involved  upon  the  record.  WMle  no  substantial  evi- 
dence of  a  similarity  in  operating  and  other  conditions  was  presented 
in  support  of  these  comparisons,  they  are  entitled,  nevertheless, 
to  great  weight  as  portraying  the  level  of  rates  between  points  which 
stand  in  the  same  geographical  and  rate  relation  to  one  another  as 
Cincinnati-Louisville  and  Lexington. 

The  carriers  introduced  numerous  exhibits  comparing  the  rates 
in  issue  with  rates  from  other  important  distributing  centers  in  the 
southern  states  to  points  on  lines  radiating  therefrt>m  for  approxi- 
mately the  Cincinnati-Lexington  distance.  It  is  not  necessaiy  to  dis- 
cuss these  comparisons  in  detail,  for  in  Lebanon  Commercial  Club  v. 
L.  dk  N.  R.  R.  Co.,  85  I.  C.  C,  204,  213,  we  held  with  respect  to  rates 
to  Lebanon  and  Springfield : 

*  *  *  It  is  not  fair  to  measure  Uie  reasonableness  of  rates  to  and  from 
those  points  by  the  standard  of  rates  from  and  to  other  Junction  points  in  the 
■outhem  states,  particularly  points  in  states  as  far  removed  as  Florida,  Georgia, 
South  Carolina,  and  Louisiana ; 

and,  in  Shelby viUe  Busmesa  MevCe  Asso.  v.  L.  <&  N.  R.  R.  Co.,  supra 

(p.  680) : 

From  the  multitude  of  rates  in  this  country  such  tables  may  easily  be  pre- 
pared, and  they  are  ordinarily  not  of  controlling  influence.    •    •    • 

The  same  comment  may  be  made  with  equal  propriety  of  the  com- 
parisons last  mentioned. 

The  complainant  contends  that — 

the  real  issue  in  Uiis  case  is  whether  Lexington  shall  be  given  rates  from  and 
to  the  Ohio  River  approximating  the  rates  applicable  for  approximately  the 
same  distances  north  of  the  Ohio  River,  or  whether  it  shall  be  given  rates  ap- 
proximating rates  applicable  for  the  same  distances  in  the  south. 
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T1i6  present  rates  between  Cindnnati-Loaisville  and  Lexington  are 
considerably  lower  than  the  general  leyel  of  rates  for  approximately 
the  same  distances  in  the  south.  The  increased  Lexington  rates  <m 
the  first  six  classes  are  an  average  of  29.7  per  cent  leas  than  the  gen- 
eral level  of  rates  on  those  classes  from  all  Ohio  River  crossings, 
Memphis,  Nashville,  and  Enoxville,  to  points  in  the  south  80  to  99 
mijes  therefrom.  The  increased  Lexington  rates  on  the  18  groups  of 
commodities  hereinbefore  mentioned  are  an  average  of  88.8  per  cent 
less  than  the  general  level  of  rates  on  the  osame  commodities  from 
all  Ohio  River  crossings,  Memphis,  Nashville,  and  Knoxville,  to  the 
same  points.  This  indicates  that  the  rates  in  issue  are  uniformly 
lower  than  those  applicable  for  the  same  distances  elsewhere  in  the 
south. 

While  no  evidence  was  submitted  by  the  complainant  to  support  the 
idea  that  the  rates  between  Cincinnati  and  Lexington  should  be  predi- 
cated on  the  scale  of  rates  north  of  the  Ohio  River,  certain  testimony 
and  exhibits,  presented  by  a  witness  for  the  Cincinnati  Chamber  of 
Commerce,  were  used  as  a  basis  for  this  contention  on  the  brief  and 
argument  This  witness  compared  the  first  six  class  rates  attacked 
with  the  first  six  class  rates  to  certain  points  approximately  80  miles 
north  of  Cincinnati  and  Louisville  on  radiating  lines ;  the  density  of 
traffic  on  the  lines  of  the  defendant  and  the  Louisville  &  Nashville 
with  that  on  the  lines  from  Cincinnati  and  Louisville  to  the  north ; 
and  the  density  of  population  in  the  counties  along  these  respective 
lines  for  100  n]dles;  and  he  reached  the  conclusion  that  the  differences 
in  the  level  of  the  rates  were  not  justified. 

The  defendants  argue  that  these  comparisons  are  not  representa- 
tive. There  are  many  more  classes,  commodity  rates,  and  exceptions 
to  the  classification  between  the  two  Ohio  River  crossings  under  dis- 
cussion and  Lexington  than  between  the  same  crossings  and  points 
80  miles  north  thereof.  The  southern  classification,  which  governs 
south  of  the  Ohio  River,  results  on  the  whole  in  more  favorable 
ratings,  rules,  and  regulations  than  the  official  classification,  which 
governs  north  of  the  Ohio  River.  Furthermore,  the  rate  for  80  miles 
north  of  the  Ohio  River  are  part  of  a  general  scale  of  rates  through- 
out central  freight  association  territory,  which  are  commented  upon 
in  The  Five  Per  Cent  Casey  81 1.  C.  C,  361, 401-404,  as  being  excep- 
tionally low.  It  is  not  clear,  therefore,  that  those  rates  afford  a  usable 
standard  of  reasonableness  for  rates  between  Cincinnati-Louisville 
and  Lexington,  which  are  part  of  the  general  adjustment  through- 
out the  southeast  This  same  contention  was  advanced  in  Lebanon 
Commercial  Club  v.  L.  dk  N.  R.  R.  Co.y  25  L  C.  C,  277,  with  re- 
spect to  the  rates  to  Lebanon  and  Springfield,  and  in  Receivers 
dk  Shippers  Abbo.  v.  C.^  N.  0.  &  T.  P.  Ry.  Co.,  18  L  C.  C,  440, 
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with  respect  to  tiie  rates  to  Chattanooga.  In  both  eases  we  fixed 
from  the  Ohio  River  to  the  points  named  rates  that  are  higher  than 
the  rates  north  of  the  Ohio  Biver  for  approximately  the  same  dis- 
tancea  The  rates  here  attacked  are  on  a  distance  basis  more  nearly 
on  a  parity  with  the  rat^  north  of  the  Ohio  Biver  than  are  the  rates 
to  Lebanon,  Springfield,  and  Chattanooga. 

Upon  all  the  facts  of  record,  we  conclude  and  find  that  the  rates 
between  Cincinnati-Louisville  and  Lexington,  considered  as  local 
rates,  have  been  justified.  It  follows  that  the  complaint  must  be 
dismissed,  and  it  will  be  so  ordered. 
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No.  9012. 
ATLAS  PORTLAND  CEMENT  COMPANY 

V. 

BOSTON  &  MAINE  BAILBOAD. 


FOURTH  SECTION  APPLICATIONS  Nos.  1626,  1771, 

AND  1774. 


BulmUted  January  12,  1917,    Decided  Af^rU  27,  1917. 


Troy,  N.  T.,  is  vlrtaally  a  part  of  the  Hudson  cement  district    The 

'ableness  per  ae  of  cement  rates  from  Troy  to  points  on  defendant's  line  In 
New  England  can  not  be  determined  solely  upon  comparisons  with  the 
rates  on  comparable  commodities.  Before  this  Issue  Is  Anally  passed  upon 
the  reasonableness  per  ae  of  the  rates  from  the  whole  Hudson  district 
should  be  determined.  An  order  will  be  entered  instituting  an  investigation 
into  the  reasonableness  of  those  rates,  and  the  present  proceeding  will  be 
consolidated  with  the  inyestigatlon  and  with  Docket  No.  9544,  Allentoum 
Portland  Cement  Co.  v.  B.  d  O.  R,  R,  Co,,  for  Joint  disposition*  Fourth  sec- 
tion applications  denied. 

Frank  Lyon  for  complainant. 

W.  A.  Cole  and  O.  H.  Eaton  for  defendant. 

F.  E.  Paulson  for  Lehigh  Portland  Cement  Company,  intervener. 
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Repqbt  of  the  Commissioh. 

OuBMENTS,  Commissioner: 

The  complainant,  which  manufactures  cement  at  Hudson,  N.  Y., 
alleges  that  the  rates  on  that  commodity  frcHn  Troy,  N.  Y.,  to 
points  on  the  line  of  the  defendant  in  New  England  are  unjust  and 
unreasonable,  in  violation  of  section  1  of  the  act. 

Hudson  is  85  miles  south  of  Troy.  It  is  served  by  the  Boston  & 
Albany  Bailroad  and  the  New  York  Central  Kailroad.  The  latter 
carrier  publishes  joint  rates  from  Hudson  via  Troy  to  points  on 
defendant's  lines  in  New  England.  These  rates  are  lower  than  the 
rates  from  Troy,  an  intermediate  point,  and  certain  fourth  section 
applications  in  which  the  petitioners  seek  authority  to  continue  the 
lower  rates  from  Hudson  were  set  for  hearing  in  connecticm  with 
this  complaint 

The  complainant  is  interested  in  the  rates  from  Troy  because  it 
owns  10  barges,  with  a  capacity  of  2,000  barrels  each,  which  it  can 
conveniently  employ  in  moving  cement  by  water  from  its  plant  at 
Hudson  to  the  defendant's  rails  at  Troy.  As  long  as  the  rates  from 
Hudson  are  lower  than  the  rates  from  Troy,  it  is  obviously  unprofit- 
able for  the  complainant  to  haul  its  cement  by  water  to  Troy.  If,  on 
the  other  hand,  the  rates  from  Troy  were  materially  lower  than  the 
rates  frt>m  Hudson,  the  complainant  would  find  it  more  profitable 
to  deliver  its  product  to  the  defendant  at  Troy  than  to  the  New 
York  Central  or  the  Boston  &  Albany  at  Hudson.  The  cost  of 
moving  cement  by  water  from  Hudson  to  Troy  is  approximately 
20  cents  per  ton,  or  1  cent  per  100  pounds.  No  cement  is  produced 
at  Troy. 

Prior  to  June  28,  1916,  one  of  the  defendant's  tari£Ps  provided 
commodity  rates  on  mixed  carloads  of  brick  (fire  and  paving), 
cement,  fire  clay,  conduits,  flue  lining,  pipe  (clay,  stove,  and  sewer) , 
and  drain  tile,  minimum  weight  30,000  pounds.  Cement  was  in- 
cluded in  this  list  for  the  purpose  of  permitting  the  shipment  of 
such  quantities  of  that  commodity  as  might  be  required  in  the 
construction  work  in  which  the  other  commodities  were  used.  The 
tariff  contained  no  limitation,  however,  as  to  the  quantity  of  cement 
which  might  be  included  in  such  a  mixed  carload  shipment,  and  the 
complainant  was  able  to  ship  carloads  of  cement  on  these  com- 
modity rates  by  placing  in  the  cars  a  small  quantity  of  the  other 
commodities  named  in  the  list.  Effective  on  the  date  above  given, 
the  tariff  was  modified  so  as  to  limit  to  8,000  pounds  the  amount 
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of  cement  which  could  be  indnded  in  such  a  inized  carload  ship- 
ment, and,  effective  December  20, 1916,  cement  was  stricken  from  Um 
list  entirely. 

Hudson  is  but  one  of  several  cement-producing  points  located  in 
what  is  known  as  the  Hudson  cement  district.  Other  points  in  that 
district  are  Howes  Cave,  N.  Y.,  located  west  of  Troy  on  the  Delaware 
&  Hudson ;  Glens  FaUs,  N.  Y.,  located  north  of  Troy  on  the  Delaware 
A  Hudson ;  and  Alsen,  N.  Y.,  located  south  of  Troy  on  the  West  Shore 
Railroad.  Alsen  is  located  on  or  near  the  west  bank  of  the  Hudson 
River,  only  a  short  distance  from  Hudson. 

All  of  the  above  points  in  the  Hudson  district  are  within  a  com- 
paratively short  distance  of  Troy.  The  distance  via  the  Boston  A 
Maine  from  Troy  to  Springfield,  Mass.,  a  representative  destination, 
is  120  miles.  The  average  of  the  short-line  distances  to  the  same 
point  from  Glens  Falls,  Howes  Cave,  Hudson,  and  Alsen  is  133.4 
miles.  The  same  rates  apply  from  all  points  in  the  Hudson  district 
to  points  on  the  defendant's  lines  in  New  England,  and  tiie  group 
adjustment  has  been  maintained  for  many  years.  Troy  has  not  been 
considered  a  part  of  the  Hudson  district  because  no  cement  is  pro- 
duced there,  and  no  rates  lower  than  the  sixth-class  rates  are  pub- 
lished from  that  point.  The  defendant,  however,  expresses  of  record 
its  willingness  to  apply  the  same  rates  from  Troy  as  from  Hudson 
and  other  points  in  Uie  Hudson  district,  and  for  that  reason  no 
evidence  was  introduced  in  support  of  the  fourth  section  applica- 
tions previously  referred  to. 

To  Springfield  the  present  rate  on  cement  in  carloads  from  the 
Hudson  district,  including  Hudson,  is  92  cents.  All  rates  in  this 
report,  unless  otherwise  specified,  are  the  carload  rates  in  cents  per 
100  pounds.  The  rate  from  Troy  is  10  cents,  minimum  weight 
40,000  pounds.  The  complainant  asks  the  establishment  of  a  rate 
of  4.7  cents  from  Troy  with  a  minimum  of  50,000  pounds,  and  the 
establishment  of  a  separate  rate  of  8.8  cents  with  a  minimum  of 
72,000  pounds. 

The  cement  consumed  in  New  England  is  shipped  from  three  dis- 
tricts, the  Hudson  district,  which  has  already  been  described;  the 
Lehigh  district,  which  embraces  a  nimiber  of  points  in  the  eastern 
part  of-  Pennsylvania  and  in  the  western  part  of  New  Jersey ;  and 
the  Universal  district  in  western  Pennsylvania.  Of  a  total  of 
208,177  tons  of  cement  delivered  by  the  defendant  to  consumers  on 
its  rails  during  the  period  of  six  months,  April  to  September,  1915, 
76,941  tonS|  or  39  per  cent,  originated  in  the  Hudson  district ;  122,747 
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tons,  or  59  per  cent,  in  the  Lehigh  district;  and  the  balance,  3,489 
tons,  in  the  Universal  district. 

The  complainant  compares  the  rates  on  cement  from  Troy  to  tiie 
points  in  question  with  the  rates  on  other  low-grade  commodities, 
such  as  brick,  conduits,  building  blocks,  rough  granite,  fire  clay,  and 
lumber.  The  comparisons  are  made  for  hauls  varying  in  length 
from  1  mile  to  350  miles.  The  following  table  compares  the  rates  on 
cement  from  Troy  with  the  distance  rates  on  other  heavy  commodities 
at  present  in  effect  between  all  stations  on  the  Boston  &  Maine  Bail- 
road,  for  distances  of  100,  200,  and  300  miles : 

Carload  rates  on  various  commodities  hetween  stations  on  the  Boston  d  Maine 

Railroad,  in  cents  per  100  pounds. 


Commodity. 


Gemont 

Brk* 

Condolts 

Bridt,  pATiog.. 

Sawi^pipe 

* -iBM^T^fflnft  I  •  •  •  • 
Building  block! 
Bon^graoito.. 


weight 
(pounds). 


40,000 
50.000 
80.000 
40,000 
90.000 
40,000 
60.000 
50.000 


Rfttefor 
100  miles. 


0 

4.0 

5.1 

5.5 

5.5 

4.0 

5 

5 


Rate  for 
200  miles. 


18 
0.5 
7.f 
7.8 
7.8 
A.5 
A.0 
0.0 


Rate  for 
300  miles. 


17 
7.7 
8.5 
9.8 
9.8 
7.7 
7.0 
7.0 


Like  cement,  a  few  of  the  above  commodities,  such  as  brick,  build- 
ing blocks,  and  granite,  are  used  in  the  construction  of  buildings,  and 
these  articles  may  therefore  be  properly  regarded  as  competitive 
in  some  degree. 

Most  of  the  above  commodities  are  more  valuable  than  cement, 
which  ranges  in  value  from  $4  to  $6  per  ton.  Fire  brick  and  paving 
brick  are  worth  $10  per  ton ;  conduits,  $13.50 ;  and  sewer  pipe,  24-inch 
size,  $16.  Other  commodities  with  which  comparisons  are  made, 
the  rates  on  which  are  lower  than  the  rates  on  cement,  are  also  con- 
siderably more  valuable  than  cement.  Among  these  are  flue  lining, 
clay  stovepipe,  fire  clay,  iron  and  steel  articles,  and  lumber. 

The  average  loading  of  cement  is  considerably  in  excess  of  the 
average  loading  of  the  other  commodities.  These  comparisons  are 
shown  in  the  following  table,  together  with  the  earnings  per  car- 
mile  which  the  defendant  derives  from  the  transportation  of  each 
commodity  for  distances  of  26  miles  and  200  miles. 

44Laa 


420 


IKTBBSTATE  OOMMBBOB  00MMIS8I0K  BEPOETS. 


Commodity. 


Cement 

Common  brick  and  fire  brick 

Conduits  and  tile 

Sewer  pipe 

LimeBume. 

Bon^gnntte 

Lomoer  and  other  forest  products . 


Car-mOe  earnlaii. 


Arerage  load- 

ing per  oar. 

For  26 

ForaOO 

miles. 

mtlaa. 

Poundt. 

OnMt. 

OmU, 

168,780 

m.o 

44.7 

46,000-50,000 

•  60 

>16.S 

34,000 

«88.6 

«ia8 

34,000 

34.6 

9L86 

40,000 

48 

13 

50,000 

68 

1&5 

36,000-40,000 

64.8-73 

18.45-3a5 

1  This  is  the  actual  average  weicht  of  aU  cars  shipped  by  complainant  from  its  plaot  at  Hudsoa  in  Aogoiit, 
1016.  During  the  same  month  tne  cars  shipped  from  the  complainant's  plant  at  Northampioo,  Pa.,  was 
73.730  pounds. 

*  Baaed  on  minlmnm  weight  of  50,000  pounds. 

s  Based  on  minimum  weight  of  30,000  pounds. 

A  siiiiilar  comparison  of  the  revenue  per  ton-mile  which  the  de- 
fendant earns  on  each  of  these  commodities  shows  that  the  earnings 
on  cement  are  materially  in  excess  of  the  earnings  on  the  other 
commodities. 

The  complainant  further  shows  that  the  rates  on  cement  published 
by  the  Maine  Central  Railroad  are  substantially  the  same  as  the 
rates  on  sewer  pipe,  fire  brick,  paving  brick,  fire  clay,  flue  lining,  and 
drain  tile,  and  that  the  rates  on  cement  published  by  the  Bangor  & 
Aroostook  Railroad  are  lower  than  the  rates  on  sewer  pipe,  and  only 
slightly  higher  than  the  rates  on  fire  brick,  paving  brick,  fire  clay,  flue 
lining,  and  drain  tile.  An  examination  of  the  tariffs  of  the  Dela- 
ware &  Hudson  and  the  New  York  Central  shows  that  their  rates 
on  cement  are  lower  than  the  rates  on  the  other  commodities. 

The  complainant  submits  for  our  consideration  two  proposed  sched- 
ules of  rates  on  cement  from  Troy  which  it  suggests  as  reasonable, 
one  set  to  apply  in  connection  with  a  proposed  minimum  weight  of 
50,000  pounds  and  the  other,  somewhat  lower,  in  connection  with  a 
proposed  minimum  weight  of  72,000  pounds;  the  complainant's  con- 
tention being  that  both  sets  of  rates  should  be  established  to  encour- 
age the  heavier  loading  of  cars.  The  complainan.  s  method  of  con- 
structing the  rates  proposed  will  be  briefly  described. 

As  the  basis  of  its  proposed  rates  the  complainant  uses  a  rate 
which  until  recently  applied  on  mixed  carload  shipments  of  fire  brick 
or  paving  brick,  cement,  fire  clay,  clay  conduits,  clay  flue  lining,  clay 
stovepipe,  and  sewer  pipe,  for  which  a  minimum  wei^t  of  80,000 
pounds  was  provided.  The  distance  from  Troy  to  Springfield  is  120 
miles.  The  rate  on  the  commodities  above  named,  in  the  tariff  which 
provided  for  the  carload  mixture,  was  5.9  centa  Assuming  that  a 
given  car  contains  30,000  pounds  of  these  commodities,  which  was 
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the  minimnm  weight  prescribed,  and  that  the  tare  weight  of  the  ear 
18  36,000  pounds,  the  combined  weight  of  car  and  freight  is  66,000 
pounds.  The  earning  per  car-mile  on  the  80,000  pounds  of  revenue 
freight  is  14.7  cents,  which,  divided  by  the  gross  weight  of  38  tons, 
gives  a  revenue  of  4.4  mills  per  ton-mile  for  the  combined  weight  of 
the  car  and  the  shipment  AsBuming  that  this  earning  of  4.4  mills  is 
reasonable  and  that  the  articles  in  question  are  fairly  comparable 
with  cement,  the  complainant  ascertains  the  rate  on  cement,  mini- 
mum 50,000  pounds,  which  will  yield  that  earning.  The  combined 
weight  of  the  car  and  shipment  will  be  86,000  pounds,  or  48  tons. 
If  the  earning  per  ton-mile  on  the  gross  weight  is  4.4  mills  per  ton- 
mile  tiie  earning  per  car-mile,  gross,  will  be  18.9  cents.  If  this  be 
divided  by  25  tons,  the  weight  of  the  shipment,  there  is  derived  a 
ton-mile  earning  on  cement  of  7.5  mills,  or  90  cents  per  ton,  equiva- 
lent to  4.5  cents  per  100  pounds,  for  the  haul  of  120  miles  from  Troy 
to  Springfield,  and  the  complainant  therefore  suggests  4.5  cents  as 
the  proper  rate  to  apply  in  connection  with  a  proposed  minimum 
weight  of  60,000  pounds.  By  a  similar  process  a  rate  of  3.8  cents  is 
derived  for  application  in  connection  with  a  proposed  Tninimnm 
weight  of  72,000  pounds. 

The  fundamental  feature  of  this  proposed  plan,  of  course,  is  the 
suggestion  that  different  rates  be  applied  in  connection  with  differ- 
ent minimum  weights,  in  order  to  induce  shippers  to  load  heavily 
and  thus  avoid  waste  in  the  use  of  cars.  While  this  object  is  com- 
mendable, we  are  not  convinced  that  it  can  be  attained  only  by  the 
method  which  the  complainant  suggests.  The  evidence  indicates 
that  cars  of  cement  are  now  loaded  much  in  excess  of  the  minimum 
weight  of  40,000  pounds ;  and  the  waste  of  car  i^ace,  so  far  as  cement 
shipments  are  concerned,  is  doubtless  small. 

Because  of  the  keen  competition  in  the  New  England  markets 
between  the  Lehigh  district  and  the  Hudson  district,  the  relation- 
diip  in  the  rates  from  the  two  districts  is  of  great  importance  to  the 
producers.  The  Lehigh  Portland  Cement  Company,  intervener, 
which  (grates  plants  in  the  Lehigh  district,  contends  that  a  reduc- 
tion of  the  rates  from  Troy  to  the  basis  sought  by  the  ccHnplainant 
would  cause  a  reduction  in  the  rates  from  the  whole  Hudson  dis- 
trict, and  that  the  relationship  between  the  rates  would  thereby  be 
destroyed,  to  the  prejudice  of  the  producers  in  the  Lehigh  district. 
The  complainant  contends,  on  the  other  hand,  that  the  rates  to  New 
England  from  the  Lehigh  district  are  much  lower  than  they  should 
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be,  and  that  the  relatively  heavy  moyemeiit  of  cement  to  New  Elng- 
land  from  the  Lehigh  district  is  attributable  to  that  fact  The 
complaint  does  not  bring  in  issue  the  relationship  between  the  Hud- 
son and  Lehigh  districts.  Effective  March  17,  1917,  there  was  a 
readjustment  in  the  rates  from  the  Hudson  district  to  New  England 
destinations,  involving  both  increases  and  reductions,  and  on  the 
date  stated  a  complaint  was  filed  in  which  it  is  alleged  that  the  rates 
from  the  Lehigh  district  to  New  England  points  are  unreasonable 
and  that  the  present  adjustment  of  rates  subjects  shippers  from 
Lehigh  district  points  to  undue  prejudice  and  disadvantage  and 
unduly  prefers  shippers  from  points  in  the  Hudson  and  Universal 
districts.  AUmtovm  PoHlamd  Cement  Co.  v.  B.  db  O.  R.  R.  Co., 
Docket  No.  9644. 

The  complaint  challenges  only  the  reasonableness  per  ee  of  the 
rates  from  Troy  and  contends  that  the  unreasonableness  of  the  pres- 
ent rates  is  demonstrated  by  comparisons  with  rates  on  comparable 
commodities  between  the  same  points  of  origin  and  destination. 

In  considering  the  reasonableness  of  rates  on  a  particular  com- 
modity, comparisons  with  rates  in  effect  between  the  same  points  on 
comparable  commodities  are  entitled  to  considerable  weight;  but 
when  a  complaint  challenges  the  reasonableness  of  rates  on  a  com- 
modity from  only  one  point  and  it  appears  that,  because  of  competi- 
tive or  other  practical  trade  or  transportation  considerations,  a 
number  of  points  of  origin  of  the  particular  commodity  are  grouped 
under  common  rates,  and  also  that  there  is  a  relationship  in  rates 
between  two  or  more  groups,  we  must  give  due  consideration  to  other 
factors  than  rate  comparisons.  The  grouping  of  a  number  of  points 
does  not,  of  course,  justify  the  maintenance  of  a  rate  which  is 
imreasonable  per  ae  from  any  of  such  points,  but  in  the  absence  of  a 
conclusive  showing  that  the  rates  challenged  from  a  point  included 
in  a  group  are  in  fact  unreasonable  it  is  impracticable  to  consider 
the  reasonableness  of  the  group  rates  except  as  applied  from  all 
points  in  the  group.  Troy,  of  course,  is  not  now  given  the  Hudson 
group  rates.  The  defendant,  however,  expresses  willingness  to  pub- 
lish those  rates  from  Troy,  and  contends  that  a  greater  reduction 
would  necessarily  lead  to  a  reduction  in  the  rates  from  the  Hudson 
district.  The  record  is  not  convincing  that  the  maintenance  of  the 
same  rates  from  Troy  as  from  Hudson  district  points  would  be 
unduly  prejudicial  to  complainant;  nor  would  we  be  warranted  in 
concluding  from  the  evidence  now  before  us  that  the  Hudson  dis- 
trict rates  in  effect  on  the  date  of  hearing  would  be  unreasonable 
trqm  Troy. 
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As  stated,  the  relationship  between  the  Lehigh,  Universal,  and 
Hudson  districts  and  the  reasonableness  of  the  Lehigh  district  rates 
to  New  England  destinations  are  now  before  us  in  Docket  No.  9544, 
supra.  If  the  reasonableness  per  Be  of  the  rates  from  the  Hudson 
district  as  a  whole  were  in  issue  the  whole  situation  would  be  before 
us,  and  an  order  will  accordingly  be  entered  instituting  an  investiga- 
tion into  the  reasonableness  of  those  rates.  The  two  formal  cases  will 
then  be  consolidated  with  the  proceeding  of  investigation  for  joint 
disposition. 

The  fourth  section  applications  will  be  denied. 
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Ihvbstigation  and  Suspension  Docket  No.  898. 
WESTBOUND  RAIL-AND-LAKE. 


BuJmHted  December  21,  1916.    Decided  AprU  24,  1917. 


Proposed  increased  rall-and-lake  class  and  commodity  rates  from  water  points 
served  by  the  Maryland,  Delaware  &  Virginia  and  Baltimore,  Chesapeake 
&  Atlantic  railways,  and  from  rail  points  on  the  lines  of  those  carri^v 
and  on  the  Long  Island  Railroad,  to  western  lake  and  other  western 
destinations,  found  not  Jvstilied. 

L.  U.  Blessig  for  Baltimore,  Chesapeake  &  Atlantic  Railway  Com- 
pany. 

T.  A.  McGrToth  and  W.  P.  Trickett  for  protestant. 
J,  H.  Beek  for  St.  Paul  Association  of  Commerce. 

Beport  of  the  Commission. 

Bt  the  Commission  : 

By  schedules,  filed  to  take  effect  August  1,  1916,  respondents  pro- 
posed to  increase  their  present  joint  rail-and-lake  class  and  commod- 
ity rates  from  several  points  on  the  rail  lines  of  the  Maryland,  Dela- 
ware &  Virginia  and  Baltimore,  Chesapeake  &  Atlantic  railways,  and 
from  all  water  points  on  the  west  bank  of  the  Chesapeake  Bay  and 
rivers  tributary  thereto,  served  by  steamers  of  the  latter  lines,  and 
from  several  points  in  New  York  on  the  Long  Island  Railroad,  to 
western  lake  ports  and  other  western  destinations  by  way  of  Cleve- 
land, Ohio,  and  the  Great  Lakes  Transit  Corporation ;  and  to  estab- 
lish to  the  same  destination  points  over  the  same  routes  joint  water- 
rail-and-lake  rates  from  water  points  on  the  eastern  bank  of  the 
Chesapeake  Bay  and  rivers  tributary  thereto,  served  by  steamers  of 
the  Maryland,  Delaware  &  Virginia  and  the  Baltimore,  Chesapeake  & 
Atlantic  railways.  Upon  protest  filed  by  the  Minneapolis  Traffic 
Association,  tiie  schedules  were  suspended  until  November  29,  1916, 
and  later  until  May  29,  1917. 

The  few  proposed  increases  in  the  rates  from  the  rail  points  on 
both  the  Maryland,  Delaware  4  Virginia  and  the  Baltimore,  Chesa- 
peake &  Atlantic  would  contravene  the  long-and-short-haul  rule  of 
the  fourth  section.  Subsequently  to  the  hearing,  the  Baltimore, 
Chesapeake  &  Atlantic  advised  the  Commission  that  the  proposed 
increases  from  these  rail  points  were  published  in  error.  No  justi- 
fication or  explanation  is  made  of  the  proposed  increases  from  points 
on  the  Long  Island  Bailroad« 
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Kail  points  and  wat^  points,  hereinafter  mentioned  as  such,  have 
reference  to  points  on  the  rail  and  water  divisions,  respectively,  of 
the  Maryland,  Delaware  &  Virginia  and  Baltimore,  Chesapeake  & 
Atlantic  railways,  unless  otherwise  specified.  Rates  are  stated  in 
cents  per  100  pounds. 

The  present  rates  from  the  rail  points  and  from  the  west  btfik 
water  points  to  Minneapolis,  Minn.,  in  connection  with  the  Great 
Lakes  Transit  Corporation,  which  rates  are  representative,  are  the 
same  as  the  rates  from  New  York,  N.  Y.,  to  Minneapolis,  and  are 
higher  than  the  corresponding  Baltimore-Minneapolis  rates  by  the 
following  amounts :  8,  8,  8,  8,  3,  and  3  cents,  respectively,  on  the  six 
classes  and  8  cents  on  canned  goods  in  carloads.  At  present  there 
are  no  joint  rates  over  respondents'  lines  from  east  bank  water 
points.  The  suspended  schedules  propose  to  increase  the  rates  from 
the  west  bank  water  points  by  the  following  arbitraries  over  New 
York:  4,  4,  8,  3,  8,  and  8  cents  on  the  six  classes,  and  to  establish  a 
88-cent  rate  on  canned  goods  in  carloads;  and  also  propose  joint 
through  rates  from  the  east  bank  water  points  on  the  same  basis 
as  from  the  west  bank  points.  If  permitted  to  become  effective,  the 
proposed  rates  from  the  water  points  will  exceed  the  corresponding 
Baltimore-Minneapolis  rates  by  the  following  amounts:  12,  12,  6,  6, 
6,  and  6  cents  on  the  six  classes  and  4  cents  <m  canned  goods  in  car- 
loads; and  they  will  also  exceed  the  present  rates  fn»n  points  on 
the  rail  divisions  of  the  Maryland,  Delaware  &  Virginia  and  Balti- 
more, Chesapeake  &  Atlantic  by  the  following  amounts :  4,  4,  8,  8,  8, 
and  8  cents  on  the  six  classes  and  1  cent  on  canned  goods  in  carloads. 

The  respondents  offered  no  testimony  at  the  hearing. 

A  letter  was  presented  at  the  hearing  from  the  general  freight 
agent  of  the  respondent,  Baltimore,  Chesapeake  &  Atlantic,  by 
one  of  its  agents  stating  in  effect  that  the  suspended  schedules  would 
place  the  rates  from  the  water  points,  in  connection  with  the  Great 
Lakes  Transit  Corporation,  on  the  basis  applicable  in  connection 
with  all  other  joint  routes,  and  referring  to  various  rates  and  re- 
ports ^in  other  proceedings  before  the  Ccmmiission.  Protestant  ob- 
jected to  the  admission  in  evidence  of  the  statements  contained  in 
this  letter.  The  agent  did  not  testify  or  offer  himself  as  a  witness, 
but  disclaimed  knowledge  of  the  statements  made  in  the  letter.  The 
record  is  therefore  without  evidence  on  behalf  of  the  respondents. 
The  law  definitely  imposes  the  burden  of  proof  upon  the  carriers  to 
justify  the  propriety  of  the  proposed  rate  increases.  We  therefore 
find  that  the  proposed  rates  under  suspension  have  not  been  justified, 
and  an  order  will  be  entered  requiring  the  cancellation  of  the  sus- 
pended tariff& 
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No.  8641. 
NORTHERN  POTATO  TRAFFIC  ASSOCIATION 

V. 

CHICAGO  &  ALTON  RAILROAD  COMPANY  ET  AL. 


Bubmitted  October  18,  1916.    Decided  AprU  27,  1911. 


1.  Ratw  for  the  transportation  of  potatoes,  in  carloads,  from  certain  prodndng 

points  in  Wisconsin  and  Minnesota  on  the  Great  Northern,  Northern 
Pacific,  and  Minneapolis,  St  Paul  &  Sault  Ste.  Marie  railways  to  certain 
points  in  western  trunk  line  territory  not  ^own  to  be  unreasonable. 

2.  Rental  charge  of  $5  per  car  per  trip  on  refrigerator  or  other  insulated  cars 

in  the  raoyement  of  potatoes  during  the  winter  season,  added  to  Uie 
freight  rate  from  and  to  the  points  inyolved,  not  shown  to  be  unreason- 
able, but  found  to  be  unduly  prejudicial  and  preferential.  Said  charge 
when  applied  during  the  summer  months  is  a  new  charge  established  In 
April,  1016,  and  has  not  been  justified. 

8.  Charges  for  the  carriers*  protective  service  and  certain  rules  and  regulations 
governing  the  transportation  of  potatoes,  in  carloads,  from  and  to  points 
involved  not  shown  to  be  unreasonable. 

4.  Tariff  provision,  which  seeks  to  limit  carriers*  liabilty  for  loss  or  damage 
due  to  cold  or  heat,  not  the  direct  result  of  the  negligence  of  the  carrier, 
not  found  to  be  in  violation  of  the  Oummins  amendment  to  section  20 
of  the  act 

O.  W.  Tong  for  complainant 

Charles  Dormelly  for  Northern  Pacific  Railway  Company. 

Albert  H.  Lossow  for  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie 
Railway  Company. 

E.  A.  Donnelly  for  Chicago,  St.  Paul,  Minneapolis  A  Omaha 
Railway  Company. 

J.  F,  Fvnerty  for  all  defendants. 

Frank  0.  Harsh  for  Chicago  Potato  Company,  intervener. 

A.  L.  Flin/n  for  Minnesota  Railroad  and  Warehouse  Commissioii, 

intervener. 

Report  of  the  Commission. 

Clark,  Coimnissioner: 

Complainant,  a  voluntary  association  of  potato  shippers,  by  com- 
plaint filed  February  14, 1916,  attacks  defendants'  rates,  rules,  regu- 
lations, and  charges  applicable  in  connection  therewith,  governing 
the  transportation  of  potatoes,  in  carloads,  from  certain  producing 
points  in  Minnesota  and  Wisconsin  to  Chicago,  Savanna,  Rockford, 
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and  Peoria,  111.,  St.  Louis  and  Kansas  City,  Mo.,  Omaha,  Nebr., 
Sioux  City,  Des  Moines,  Mason  City,  and  Dubuque,  Iowa,  and  La 
Crosse,  Wis.  The  points  of  origin  are  on  the  Great  Northern  Rail- 
way, hereinafter  called  the  Great  Northern,  the  Northern  Pacific 
Railway,  hereinafter  termed  the  Northern  Pacific,  and  the  Minne- 
apolis, St.  Paul  &  Sault  Ste.  Marie  Railway,  hereinafter  called  the 
Soo  line,  west  of  Minneapolis,  Minn. 

The  rates,  rules,  and  regulations  ar^  alleged  to  be  tmreasonable ; 
a  rental  charge  for  the  use  of  refrigerator  or  insulated  cars  is  assailed 
as  unjustly  discriminatory  and  unduly  prejudicial  and  preferential, 
and  rules  and  charges  relative  to  protection  of  shipments  from  frost 
are  attacked  as  imlawful.    Rates  are  stated  in  cents  per  100  pounds. 

The  Chicago  Potato  Company,  a  receiver  and  distributor  of  po- 
tatoes, intervened  on  behalf  of  complainant.  The  Railroad  &  Ware- 
house Commission  of  Minnesota  also  intervened  on  behalf  of  com- 
plainant with  respect  to  the  alleged  discrimination  in  the  charge  for 
rental  of  refrigerator  or  other  insulated  cars,  but  took  no  further  part 
in  the  proceedings. 

Defendants  contend  that  the  issues  presented  are  res  adjudicata^ 
having  been  examined  and  considered  by  us  in  Protection  of  Potato 
Shipments  in  Winter^  26 1.  C.  C,  681, 29  I.  C  .C,  504;  Rental  Charges 
for  Insulated  Cars^  81 1.  C.  C,  255 ;  Kaoisas  Wholesale  Grocery  Co.  v. 
A.  A  W.  Ry.  Co.,  82  I.  C.  C,  189;  Best  Co.  v.  O.  N.  Ry.  Co.,  88 
L  C.  C,  1 ;  MUler  A  Co.  v.  N.  P.  Ry.  Co.,  34  I.  C.  C,  164;  and  Rules 
Ooveming  the  Transportation  of  Potatoes  in  Refrigerator  Equip- 
ment,  34  I.  C.  C,  255.  The  instant  case  differs  from  those  heretofore 
considered  mainly  in  the  fact  that  the  reasonableness  of  the  freight 
rates  is  attacked.  The  technical  doctrine  of  res  adjudicata  is  not 
applied  by  the  Commission.  More  than  two  years  have  elapsed  since 
certain  of  the  decisions  above  referred  to  were  announced. 

The  potato  shipping  stations  in  question  lie  north,  northwest,  and 
northeast  of  St.  Paul,  Minn.  Representative  stations  are  Sandstone, 
Milaca,  Princeton,  and  Cambridge,  Minn.,  in  the  Princeton  group 
on  the  Great  Northern;  Bamum  and  Moose  Lake,  Minn.,  in  the 
Rutledge  group,  and  Groningen  and  North  Branch,  Minn.,  in  the 
North  Branch  group  on  the  Northern  Pacific;  and  Frederic  and 
St.  Croix  Falls,  Wis.,  in  the  St.  Croix  group,  and  Nye  and  Joel, 
Wis.,  in  the  Rice  Lake  group,  on  the  Soo  line.  Practically  all  the 
shipments  are  billed  by  the  consignors  to  some  destination  with  in- 
structions to  ^  hold  at  St.  Paul  for  orders."  The  movement  beyond 
St  Paul  is  principally  via  the  Chicago,  Burlington  ft  Quincy  Rail- 
road, hereinafter  called  the  Burlington. 
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REASONABLENESS    OF    RATES. 

The  average  distances  to  St.  Paul  from  the  various  groups  are 
St.  Croix,  46  miles;  North  Branch,  52  miles;  Princeton,  65  miles; 
Rice  Lake,  70  miles ;  and  Butledge,  103  miles. 

The  rates  on  potatoes  have  been  practically  stationary  from  1893 
to  date,  but  prior  to  1906  it  was  the  practice  to  apply  the  aggregates 
of  intermediate  rates  when  they  were  lower  than  the  joint  rates. 

The  minimum  weights  in  connection  with  the  present  rates  are 
36,000  pounds  from  October  1  to  May  31,  and  30,000  pounds  from 
June  1  to  September  30.  The  minimum  weight  on  shipments  in 
cars  under  31  feet  in  length,  inside  measurement,  or  in  cars  36  feet 
and  under  in  length,  outside  measurement,  when  equipped  with 
noncollapsible  end  ice  bunkers,  is  30,000  pounds  during  the  entire 
year.  The  present  minimum  weights  were  established  on  No- 
vember 1,  1914,  having  been  increased  on  that  date  from  24,000 
pounds  during  the  summer  months  and  30,000  pounds  during  the 
winter  months.  No  complaint  is  made  of  the  present  minima 
except,  it  is  stated,  that  the  higher  minimum  should  apply  only  from 
November  1  to  May  1,  because  it  is  frequently  warm  in  October  and 
May,  and  it  is  difficult  to  ventilate  a  car  when  loaded  to  that 
minimum. 

Bates  from  representative  points  in  the  various  groups  to  the  des- 
tinations are  as  follows: 


DafttiwtlflBi. 


ChkMO 

Rookiard.... 
Savanna..... 
Mason  aty. 
Dnbaqna.... 
LaCrosM... 

Peoria 

DesMoiniB., 
St.  Louis... 
Bioaxatj.., 

Omaha 

City. 


Oroupt. 


Bt.Crdx. 


North 
Bnn<di. 


Prinoa- 
ton. 


Riot 
Laka. 


RotMfla. 


Rapttasptativ  pdnti. 


Fradarie. 


9 
0 
33 
23 
24 
34 


North 
Branoh. 


30 
23 
34 
24 


Piinoa- 
ton. 


17 
IT 
17 
17 
17 
17 
19 
19 
20 
24 
24 
24 


Nye. 


34 
34 
24 


WUlow 
RIvw. 


20 


Using  60  miles  as  the  average  distance  from  the  North  Branch 
and  Princeton  groups  to  St.  Paul,  the  rate  of  17  coits  applies  for 
distances  ranging  from  193  miles  to  La  Crosse  to  491  miles  to  Chi- 
cago, the  19-cent  rate  for  820  miles  to  Des  Mdnes  and  600  miles  to 

44Laa 


KOBTHEBK  POTATO  TBAFFIO  A880.  V.  0.  A  JL  B.  B.   00.       429 

Peoria,  the  20-oent  rate  for  633  miles  to  St  Louis,  the  22-oent  rate 
for  327  miles  to  Sioux  City/  and  the  24-cent  rate  for  406  miles  to 
Omaha  and  650  miles  to  Eomsas  City.  The  earnings  per  car-mile, 
computed  on  a  minimum  weight  of  86,000  pounds  plus  the  rental 
charge  of  $6  per  car,  range  downward  from  34.3  cents  to  La  Crosse 
to  12.16  cents  to  St  Louis.  For  the  average  distance  of  400  miles  to 
all  the  points  of  destination,  the  average  rate  and  car-mile  earnings 
are  19.1  and  18.6  ceuts,  respectively.  The  present  earnings  on  a  car- 
load of  potatoes,  when  shipped  in  a  refrigerator  or  an  insulated  car, 
average  $74.  Prior  to  November  1, 1914,  they  averaged  $67.60.  The 
increase  resulting  from  the  increase  in  the  minimum  weight,  not 
including  the  r^ital  charge,  is  $11.50. 

Complainant  compares  these  earnings  per  car-mile  with  the  aver- 
age earnings  per  car-mile  on  the  Burlington  for  the  year  1914  on 
fresh  meat,  beer,  butter  and  cheese,  cattle,  horses,  hay,  and  all  car- 
load freight.  On  fresh  meat  hauled  an  average  distance  of  311  miles 
the  average  car-mile  earnings  were  8J2  cents,  and  on  all  freight,  for 
an  average  distance  of  282  miles,  16.87  cents.  The  average  hauls 
from  the  St.  Croix  and  Bice  Lake  groups  to  the  destinaticms  in  ques- 
tion are  approximately  the  same  as  from  the  North  Branch  and 
Princeton  groups,  and  the  average  rates  and  car-mile  earnings  are 
not  materially  different 

The  rates  in  issue  are  compared  with  those  on  the  same  commodity 
between  points  within  the  states  of  Minnesota,  Illinois,  and  Nebraska 
for  similar  distances.  Such  rates  are  lower  than  those  here  attacked, 
but  their  mere  citation  is  not  helpful. 

Complainant  also  compares  the  average  rates  from  the  North 
Branch,  Princeton,  St.  Croix,  and  Bice  Lake  groups  with  rates  on 
cheese,  fresh  fish,  fresh  meats,  fresh  berries,  butter,  eggs,  and  dressed 
poultry  from  and  to  various  points  for  distances  of  from  100  to  790 
miles  under  minima  ranging  from  10,000  to  26,000  pounds  and 
jdelding  car-mile  earnings  of  from  10.49  cents  to  25.31  cents.  The 
purpose  apparently  is  to  indicate  that  low  rates  are  made  on  these 
high  class  perishable  commodities  between  other  points  in  western 
trunk  line  territory,  and  that  in  comparison  the  rates  on  potatoes 
are  high.  But  with  varying  distances,  different  minima,  and  no  dis- 
closure of  the  circumstances  and  conditions  surrounding  the  trans- 
portation of  the  other  commodities  these  data  are  not  persuasive. 

Attention  is  called  to  the  rates  of  18  cents  on  apples  or  tomatoes, 
28  cents  on  celery,  and  15  cents  on  green  vegetables  or  sweet  potatoes 
between  Chicago  and  La  Crosse,  a  distance  of  298  miles.  The  ininim^ 
being  lower  on  all  these  commodities  than  on  potatoes,  the  car  earn- 
ings are  lower. 

*From  the  Princeton  gronp  tlM  rate  Is  24  OMits. 
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Comparisons  are  made  with  the  commodity  rates  on  18 
sach  as  agricultural  implements,  gocarts,  hoisting  madiinery, 
matches,  linseed  oil,  petroleum  and  its  products,  building  paper,  and 
furnaces,  between  Chicago  and  Duluth,  Minn.  The  percentage  rela- 
tion of  diese  commodity  rates  to  the  class  rates  on  the  same  articles 
is  76.8  per  cent.  Potatoes  are  rated  class  C  in  western  classification. 
The  class  C  rate  from  the  Minnesota  points  of  origin  to  Chicago  and 
Peoria  is  19  cents.  The  commodity  rate  to  Chicago  is  17  cents,  or 
89.5  per  cent  of  the  class  rate,  and  the  commodity  rate  to  Peoria  is  the 
same  as  the  class  rate.  The  record  is  silent  as  to  the  reasons  for  the 
establishment  of  the  ccHumodity  rates  between  Chicago  and  Dulutii, 
or  the  volume  of  the  movements  of  tiie  various  commodities  there- 
under. There  is  no  set  rule  that  a  ccHumodity  rate  shall  bear  a  cer- 
tain relation  to  the  rate  applicable  to  the  class  to  which  the  com- 
modity belongs. 

Defendants  compare  the  rates  in  issue  with  those  for  substantially 
equal  distances  from  Denver,  Colo.,  to  points  in  Nebraska;  from  Park 
C^ty,  Utah,  Ur  points  in  Idaho  and  Oregon ;  from  points  in  Maine  to 
Boston,  Mass.,  and  New  York,  N.  Y. ;  from  Kansas  City  to  points  in 
Oklahoma,  and  from  Lincoln,  Nebr.,  to  points  in  Kansas.  The  rates 
between  the  points  in  issue  are  materially  lower,  but  here  also  there 
is  no  showing  as  to  relative  circumstances  and  conditions. 

The  following  statement,  compiled  from  an  exhibit  filed  by  defend- 
ants, shows  in  averages  from  all  the  points  of  origin  to  all  the  destina- 
tion points  the  present  rates;  the  distances;  the  earnings  per  Urn- 
mile,  in  mills ;  the  earnings  per  gross  ton-mile,  in  mills ;  the  earnings 
per  car-mile,  in  cents ;  and  the  class  "  C  **  rates,  respectively,  under  the 
letters  "A"  to  "  F,"  inclusive: 


A 

B 

C 

D 

B 

F 

Chlnco ^TT.r - 

17 

17.8 

18.8 

34.7 

31 

33.8 

19.3 

17.3 

17.8 

38.6 

17.4 

450 

840 

484 

407< 

682 

828 

831 

301 

806 

646 

108 

7.6 

0.0 

8 
111 

6.6 
14.1 
13 
17.3 
U.3 

8.6 
18 

8.8 
4.3 

8.4 

6.3 

18 

6 

6.1 

7.4 

4.8 

8.7 

7.7 

117 

17.8 

14.4 

3L8 

1L9 

3S.4 

31.6 

81 

30.3 

116 

314 

116 

HAVMHU  ............r-r-r 

118 

PoorlA 

117 

OmfthA .....TTT, 

83 

fit  Louis. 

7LI 

filouxCity 

32 

Tim  If OllIM r,T.-r 

31 

IfMonCitr ,....,,..-_ 

10 

DobnoiM 

19 

KAnniOitr 

36 

T«ft  Croon 

114 

The  earnings  per  gross  ton-mile  represent  the  net  revenue  for  the 
haul  of  the  combined  weight  of  the  car  and  load,  based  on  minimum 
of  86,000  poimds  and  the  average  tare  weight  of  48,000  pounds  for 
Northern  Pacific  refrigerator  equipment  The  new  refrigerator  cars 
of  that  company  weigh  50,000  and  52,000  pounds  and  constitute 
the  bulk  of  the  equipment  No  empty  haul  is  considered  in  the 
computation. 
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Defendants  also  cite  the  rates  on  potatoes  found  *  reascmable  in 
Eoitem  Shore  of  Virginia  Produce  Exchange  v.  R.  B. 
Co.y  40  I.  C.  C,  760.  The  rates  from  New  York,  Philadelphia  ft 
Norfolk  Bailroad  stations  on  the  eastern  shore  of  Maryland  and 
Virginia  to  points  in  Georgia,  North  Carolina,  South  Carolina,  and 
Tennessee  are  much  higher  than  the  rates  for  equal  distances  from 
Minnesota  points  to  the  destinations  here  involved. 

From  the  tariffs  on  file  it  appears  that  there  are  at  present  in 
effect  two  commodity  rates  from  Frederic,  St.  Croix,  and  Withrow 
in  the  St.  Croix  group  to  St.  Louis.    This  should  be  corrected. 

Upon  the  whole  record  we  are  of  opinion  and  find  that  the  rates 
on  potatoes,  in  carloads,  here  assailed  are  not  shown  to  be  unreason- 
able. 

THE  BBKTAL  CHABOB. 

In  Rental  Charges  for  Insulated  Cars^  tupra^  we  held  that  the 
then  proposed  charge  of  $6  per  car  per  trip  for  the  use  of  a  refriger- 
ator car  in  the  movement  of  potatoes  from  points  of  origin  in 
Minnesota  was  justified.    It  was  there  stated  that: 

The  burden  of  this  charge  is  cast  on  the  potato  traffic  and  is  Justified  by  the 
carriers  largely  on  the  ground  that  the  rates  on  this  commodity  from  the 
Minnesota  producing  section  were  made  originally  on  the  theory  that  the  traffic 
would  move  in  box  cars,  but  that  in  its  development  it  has  become  a  refrig- 
erator car  movement 

The  record  in  the  instant  case  shows  that  potatoes  have  moved 
for  many  years  in  refrigerator  cars  when  such  cars  were  available, 
and  that  the  statement  that  the  rates  were  originally  made  on  the 
theory  that  the  traffic  would  move  in  box  cars  was  erroneous. 

It  is  also  stated  in  the  report  from  which  we  have  quoted  that  the 
originating  lines  hoped  that  the  $5  charge  would  result  in  increasing 
the  supply  of  refrigerator  cars  furnished  by  connecting  lines.  During 
the  year  1913,  prior  to  the  initiation  of  Hie  charge,  the  Great  Northern 
paid  about  $140,460  in  mileage  on  private  line  equipment.  In  1915, 
when  the  charge  was  in  effect,  this  amount  decreased  to  $104,260. 
Similarly  such  payments  by  the  Northern  Pacific  decreased  approxi- 
mately $63,000.  The  Northern  Pacific  owns  more  refrigerator  cars 
now  than  it  did  when  Rental  Charges  on  Insulated  Cars^  supra^  was 
decided;  a  greater  number  of  its  own  cars  are  furnished  now  than 
then,  and  with  the  $6  charge  in  force  there  is  less  objection  to  fur- 
nishing refrigerator  cars  for  the  movement  of  potatoes. 

The  report  in  Rental  Charges  on  Insulated  CarSj  supra,  also  shows 
that  the  $5  charge  was  assessed  when  refrigerator  cars  were  used  for 
shipments  of  potatoes  from  Michigan  and  Maine.  The  evidence  here 
shows  that  the  charge  applies  in  Michigan  only  on  private  line  cars, 
and  in  Maine  on  interstate  shipments  only  from  November  1  to 
November  16,  when  artificial  heat  is  not  used. 
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The  rental  charge  applies  only  on  potatoes  and  vegetables  originat- 
ing in  Minnesota  on  the  lines  of  the  Great  Northern  and  Northern 
Pacific  and  on  the  Soo  line  west  of  St.  Paul.  The  Soo  line  does 
not  apply  it  on  potatoes  originating  in  Wisconsin.  Effective  Febru- 
ary 1, 1916,  the  Soo  line,  the  Chicago,  Milwaukee  &  St.  Paul  Railway, 
and  the  Chicago  &  North  Western  Railway  companies  canceled  the 
charge  on  Wisconsin  traffic.  As  delivering  carriers,  they,  as  well  as 
other  defendants  herein,  participate  in  the  imposition  of  it  from  Min- 
nesota. It  does  not  apply  locally  within  Minnesota  or  Wisconon. 
The  charge  formerly  applied  from  Montana,  Washington,  and  Idaho, 
but  was  canceled  in  1915  by  the  Northern  Pacific  and  Great  Northern 
because  of  similar  action  by  the  Oregon  Short  Line  and  Oregon- 
Washington  Railroad  &  Navigation  Company  consequent  upon  its 
elimination  by  the  Southern  Pacific  Company.  The  total  movement 
of  potatoes  via  Billings,  Mont.,  and  the  Northern  Pacific  from  Mon- 
tana points  and  Missouri  River  and  Southwestern  territories  for  the 
year  1915  was  44  carloads.  The  rental  charge  does  not  apply  on  less- 
than-carload  shipments  of  potatoes,  although  a  refrigerator  car  will 
be  furnished  for  15,000  pounds  to  be  moved  at  the  less-than-carload 
rates.  On  northbound  traffic,  from  Chicago  to  Minnesota,  no  such 
charge  is  applicable. 

Defendants  frankly  admit  that  the  rental  charge  formerly  existed 
on  the  Wisconsin  lines;  that  there  has  been  a  discontinuance  of  it  in 
various  parts  of  the  country,  and  that  officials  of  lines  operating  in 
Wisconsin  discontinued  it  because  they  thought  that  it  was  discrimi- 
natory. But  they  contend  that  the  charge  when  first  initiated  ac- 
crued to  the  private  car  owners ;  that  it  is  still  necessary ;  that  it  has 
been  considered  reasonable  by  the  Commission,  and  that  if  it  is 
actually  discriminatory  the  discrimination  may  be  removed  by  re- 
imposing  it  in  Wisconsin.  Defendants  cite  North  Pacific  Fruit  Dis- 
tributors V.  N,  P.  Ry,  Go.^  40  I.  C.  C,  191,  in  which  a  car  rental 
charge  of  $5  per  car  per  trip  for  the  use  of  a  refrigerator  or  insu- 
lated car,  when  furnished  upon  shipper's  order,  in  the  transportation 
of  deciduous  fruit  from  the  northwest  during  the  season  when  pro- 
tection from  frost  may  be  necessary  and  when  such  protection  is,  by 
his  choice,  furnished  by  the  shipper  at  his  own  risk,  was  not  found 
to  be  unlawful  or  unjustly  discriminatory.  The  alleged  discrimina- 
tion is  different  here.  Complainants  refer  to  Olympia  Brewing  Co. 
V.  N.  P.  Ry.  Co.^  17  I.  C.  C,  178,  in  which  we  held  that  a  rental 
charge  of  $5  per  car  on  shipments  of  beer  from  Olympia  and  Seattle, 
Wash.,  to  points  in  California,  Nevada,  and  Arizona  was  unreason- 
able and  unjustly  discriminatory,  and  awarded  reparation  in  the  full 
amount  of  the  rental  charge.  In  that  case,  however,  the  carriers  did 
not  perform  their  duty  of  furnishing  equipment  through  from  point 
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of  origin  to  destination  and  complainants  were  without  option  but 
to  pay  the  rental  charge  in  order  to  move  their  traffic. 

In  Rental  Charges  for  Insidaied  Cars,  supra,  it  was  shown  that  it 
costs  about  50  per  cent  more  to  construct  a  refrigerator  car  than  a 
box  car;  that  the  annual  cost  of  maintenance  is  about  one-third 
greater,  and  the  average  life  five  years  less ;  and  that  the  weight  of  a 
refrigerator  car  is  greatiy  in  excess  and  the  cubical  contents  less  tiian 
that  of  a  box  car. 

In  April,  1916,  after  the  complaint  in  this  case  was  filed,  the  rental 
charge  was  made  applicable  during  the  entire  year  instead  of  merely 
during  the  winter  season.  Complainant  cont^ids  that  as  applicable 
during  the  summer  months  this  is  a  new  charge  established  since 
January  1,  1910,  and  that  the  burden  of  justifying  it  is  on  the  de- 
fendants. In  this  we  concur,  and  as  defendants  have  not  sought  to 
justify  the  charge  in  the  summer  season  we  are  of  the  opinion  that 
it  has  not  been  justified  and  must  be  canceled. 

Complainant  stresses  the  fact  that  the  duty  rests  upon  a  common 
carrier  to  furnish  suitable  equipment  and  insists  that  the  refrigerator 
car  is  the  only  appropriate  equipment  for  the  carriage  of  potatoes. 
But  potatoes  may  be,  and  are,  transported  in  box  and  stock  cars,  and 
the  main  purpose  in  using  the  refrigerator  car  is  to  protect  the  po- 
tatoes. The  duty  does  not  rest  upon  the  carrier  to  furnish  special 
equipment  if  it  does  provide  some  method  by  which  the  commodity 
can  be  protected  from  the  cold  during  the  winter  months.  We  are 
not  persuaded  by  the  present  record  that  the  rental  charge  during  the 
winter  season  is  shown  to  be  unreasonable. 

That  the  charge  is  unjustly  discriminatory  is  clear.  For  example, 
a  shipment  from  Princeton  to  St.  Paul  in  a  refrigerator  car  is  not 
assessed  a  rental  charge.  If  the  shipment  is  reconsigned  to  a  point 
in  Minnesota,  Winona,  for  instance,  there  is  no  charge  for  rental, 
but  if  it  is  reconsigned  to  La  Crosse  the  rental  charge  applies, 
although  La  Crosse  is  near  Winona.  We  find,  therefore,  that  this 
charge  constitutes  undue  preference  to  intrastate  shipments  in  Min- 
nesota and  undue  prejudice  against  interstate  shipments;  that  it  is 
unduly  prejudicial  against  shipments  originating  on  the  Soo  line  in 
Minnesota  in  favor  of  shipments  originating  on  the  same  line  in  Wis- 
consin, and  that  tHe  defendants  that  are  participants  in  the  imposi- 
tion of  the  rental  charge  from  Minnesota  while  contemporaneously 
participating  in  joint  rates  on  potatoes  from  Wisconsin  in  connec- 
tion with  which  no  rental  charge  is  applicable,  subject  the  potato 
traffic  of  Minnesota  to  undue  prejudice.  The  circumstances  sur- 
rounding the  transportation  of  potatoes  from  Montana  and  Minne- 
sota are  different  and  negative  the  allegation  of  unjust  discrimi- 
nation. 
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PROTECTIVE  8ERVIGB. 

The  charges  for  the  protective  service  are  made  with  reference  to 
those  found  reasonable  in  Potatoes  and  other  Perishable  Freight  in 
Heater  CarSj  25  I.  C.  C,  159,  in  which  proposed  heater  charges  were 
found  to  be  just  and  reasonable.  They  were  expressly  approved  in 
Miller  <&  Co.  v.  N.  P.  Ry.  Co.^  supra.  The  charges  from  the  Prince- 
ton and  North  Branch  groups  to  Sioux  City,  Des  Moines,  Mason 
City,  Dubuque,  and  La  Crosse  are  the  same,  5  cents;  to  the  other 
points  of  destination,  6  cents.  On  the  5-cent  rate  the  minimum 
charges  are  $18  per  car ;  on  the  6-oent  rate,  $21.60. 

The  tariff  provides  under  option  1  that  the  shipper  may  elect  to 
assume  responsibility  for  the  protective  service  and  tliereby  assume 
all  responsibility  for  loss  or  damage  due  to  cold  or  heat,  not  the 
direct  result  of  negligence  of  the  carrier.  The  prewarming  is  per- 
formed by  the  shipper,  who  also  furnishes  the  temporary  lining  or 
false  flooring,  or  both,  or  stoves,  for  which  an  allowance  will  be 
made  for  the  actual  weight,  but  not  to  exceed  1,000  pounds,  when 
loaded  in  insulated  cars,  or  2,500  pounds  when  loaded  in  other  than 
insulated  cars.  The  shippers  must  furnish  the  attendants  for  the 
fires.  Under  this  option  the  cai^ier  assumes  no  responsibility  for 
ventilation  of  the  cars  and  will  not  place  them  in  roundhouses  or 
other  warming  houses. 

Under  option  2  the  cars  move  under  the  carriers*  protective  service, 
for  which  the  charge  is  made  and  the  carrier  assumes  all  liability 
for  loss  or  damage  due  to  cold  or  heat,  not  the  direct  result  of  tiie 
negligence  of  the  shipper.  Under  this  option  tiie  following  addi- 
tional charges  are  collected  for  the  additional  protective  service : 

Obarges  tor  protective  service  are  made  with  the  understanding  that  can 
win  be  loaded  immediately  after  they  are  placed  for  loading.  If  the  car  has 
not  been  loaded  and  receipted  for  within  24  hours  after  the  time  placed  for 
loading,  a  charge  of  $2  per  car  per  24  hours  or  fraction  thereof  will  be  collected. 

WhUe  cars  are  held  at  intermediate  stop  points  between  point  of  origin  and 
final  destination  on  orders  of  shipper,  owner  or  consignee,  a  charge  of  $2  per 
car  per  24  hours  or  fraction  thereof  will  be  collected  covering  the  entire  period 
cars  are  so  held. 

WhUe  cars  are  held  at  final  destination  awaiting  disposition  or  unloading  a 
charge  of  $2  per  car  per  24  hours  or  fraction  thereof  wiU  be  collected  for  the 
entire  time  cars  are  so  held;  the  time  to  be  computed  from  the  expiration  of 
24  hours  after  the  first  7  a.  m.  after  arrival  of  car  at  destination  train  yard. 

In  respect  of  the  first  paragraph  of  this  rule  it  is  stated  that  when 
cars  are  bunched  $2  is  an  unreasonable  charge  and  that  demurrage 
in  addition  to  tiie  $2  is  paid.  Paragraph  1,  section  (b) ,  of  rule  8  of 
the  uniform  code  of  demurrage  rules,  provides : 

Cars  for  loading. — When,  by  reason  of  delay  or  irregularity  of  the  carrier  In 
flUing  orders,  cars  are  bunched  and  placed  for  loading  In  accumulated  numbers 
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In  ezoefls  of  dally  orders,  ttie  shipper  shall  he  allowed  snch  free  time  for  load- 
ing as  he  would  have  heen  entitled  to  had  the  cars  been  placed  for  loading  as 
ordered. 

On  its  face  the  assessment  of  $2  after  24  hours,  in  instances  which 
come  within  the  terms  of  this  rule,  would  appear  to  be  unreasonable, 
but  there  is  not  evidence  of  record  on  which  we  could  so  find. 

The  objection  to  the  second  paragraph  of  the  rule  is  that,  for  ex- 
ample, on  a  car  reconsigned  at  St.  Paul  it  is  alleged  that  it  would 
move  as  rapidly  if  it  were  consigned  through  without  stoppage  at 
St  Paul.  This  raises  a  question  which  upon  the  evidence  before  us 
can  not  be  determined.  Generally  speaking,  where  a  car  is  recon- 
signed or  is  held  at  an  intermediate  point  after  a  certain  stated  period 
such  a  charge  has  been  held  to  be  reasonable. 

In  respect  of  the  third  paragraph  of  the  rule  it  is  stated  that  where 
the  shipper  furnishes  protective  service  he  receives  48  hours  free  time 
for  unloading  car,  and  the  allegation  that  the  $2  charge  is  unreason- 
able is  based  solely  on  the  difference  between  48  and  24  hours.  This 
statement  is  not  sufficient  upon  which  to  base  any  conclusion. 

The  shippers  use  the  carriers'  protective  service  but  rarely,  because 
they  can  perform  the  service  at  a  less  cost  They  contend  that  the 
rates  of  transportation,  with  the  additional  compensation  due  to  the 
increase  in  the  minima,  are  such  that  the  carriers  can  afford  to  per- 
form the  service  without  additional  charge  above  the  transportation 
rate. 

Complainant  also  contends  that  the  conditions  surrounding  the 
transportation  of  potatoes  from  Maine  and  from  Minnesota  are  dis- 
similar and  that  the  charges  should  not,  therefore,  be  on  a  parity. 
Certainly  the  rates  are  not  the  same  for  equal  distances.  For  ex- 
ample, the  rates  from  Caribou  dr  Fort  Fairfield,  Me.,  to  New  York 
for  distances  of  approximately  640  miles  are  82  cents,  while  from 
Hinckley,  Minn.,  to  St  Louis,  a  distance  of  642  miles,  the  rate  is  20 
cents.  But  competition,  train  loading,  accessibility  to  large  markets 
and  other  factors  which  are  determinative  of  the  reasonableness  of 
rates  for  the  transportation  of  an  article  are  not  very  pertinent  in 
respect  of  whether  heater  car  charges  are  reasonable,  as  to  which  the 
cost  of  the  service  plus  a  reasonable  profit  is  the  most  important  fac- 
tor. Complainant  has  merely  taken  the  direct  costs  of  the  heater  car 
service.  We  can  not  accept  the  figures  submitted  by  complainant  as 
conclusive.  Too  many  factors  are  omitted.  Nothing  is  allowed  for 
superintendence,  taxes,  depreciation,  or  the  loss  and  damage  which 
the  carrier  assumes  when  it  performs  the  service.  So  long  as  tlie  car- 
riers' charges  are  materially  in  excess  of  the  cost  to  the  shipper,  the 
diipper  will  exercise  the  option  to  perform  the  service  himself.  We 
can  not  require  the  charge  to  be  made  unduly  low  in  order  to  prevent 
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shippers  from  performing  the  service  themselves.  As  we  stated  in 
Potatoes  and  other  Perishable  Freight  in  Heater  Cars^  euprOj  it 
would  not  be  just  to  the  shippers  of  potatoes  who  do  not  require  this 
additional  service  if  the  railroad  rendered  it  for  nothing. 

We  are  of  the  opinion  and  find  that  the  charges  for  the  protective 
service  have  not  been  shown  to  be  unreasonable. 

RULES  AND  REOUIiATIONS. 

Item  239  of  agent  Boyd's  tariff  I.  C.  C.  No.  A-618  provides  that 
where  shippers  of  potatoes,  *  *  *  in  carloads,  have  not  ordered 
refrigerator  or  insulated  cars,  but  have  loaded  same  in  stock  cars  or 
common  box  cars  with  side  door  or  doors  fastened  open  for  venti- 
lation, they  will  be  transported  solely  at  owner's  risk  of  loss  or 
damage  by  heat,  cold,  pilferage,  or  leakage,  not  the  direct  result 
of  actionable  negligence  of  the  carrier.  In  such  cases  the  carrier 
will  not  accept  or  be  governed  by  any  instructions  with  respect  to 
ventilation. 

Complainant  contends  that  under  this  rule  the  carriers  practically 
prohibit  potato  shippers  from  ordering  box  cars  and  force  them  to 
order  refrigerator  cars,  for  which  the  rental  charge  of  $5  is  made. 
They  object  to  the  potatoes  being  transported  solely  at  owner's  risk 
when  loaded  in  box  cars  with  the  side  doors  fasten^  open  for  venti- 
lation, because,  it  is  stated,  it  would  be  impossible  to  ship  potatoes 
safely  without  ventilating  them  in  some  way.  They  state  that  in 
August,  September,  and  October,  when  box  cars  and  stock  cars  are 
largely  used,  there  is  much  pilferage.  They  insist  that  as  no  at- 
tendants accompany  box  cars,  they  should  be  transported  at  carriers' 
liability.  This  question  rather  goes  to  that  which  will  be  considered 
later  under  the  Cummins  amendment. 

Under  paragraph  2  of  item  40  of  the  tariff,  it  is  provided  that 
when  car  is  to  move  under  ventilation  the  initial  carrier  will  allow 
shippers  the  privilege  of  giving  detailed  instructions  regarding  the 
degree  of  ventilation,  but  only  at  owner's  risk  of  loss  or  damage  by 
heat  or  cold,  not  the  direct  result  of  actionable  negligence  of  the  car- 
rier, and  such  instructions  must  be  reasonable  and  definite.  Objec- 
tion is  made  to  one  ^^  sample  of  a  reasonable  and  definite  notation  at 
owner's  risk,"  shown  in  note  B,  paragraph  4,  of  the  same  item ;  that 

is,  "Ventilate  through  one  side  door  at ,"  because  it  makes  no 

provision  for  ventilating  the  car  en  route.  It  is  said  to  be  necessary 
during  certain  seasons  to  cleat  open  the  side  doors  of  refrigerator  cars 
that  have  no  ventilators  and  to  keep  them  so  cleated  open  through 
to  destination.  The  evidence  in  respect  to  this  rule  goes  no  further 
than  the  above  statement,  and  on  it  we  are  unable  to  find  the  provisicm 
unreasonable. 
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We  have  already  referred  to  the  refusal  of  the  carriers  in  respect 
to  cars  moving  under  option  1,  to  place  them  in  roundhouses  or  other 
wanning  houses  at  any  point  betwe^i  origin  and  destination  for  pro- 
tection of  contents  against  freezing  or  chilling  or  removal  of  frost 
from  the  ladings  The  evidence  goes  no  further  than  an  objection 
to  this  rule. 

THE  CUMMINS  AMENDMBNT. 

The  Cummins  amendment  became  effective  June  2,  1915.  Under 
option  No.  1  the  shipper  may  elect  to  furnish  the  protective  service 
and  assume  all  responsibility  for  loss  or  damage  due  to  cold  or  heat> 
not  the  direct  result  of  negligence  of  the  carrier.  Complainant  con- 
tends that  the  Cummins  amendment  took  from  the  carrier  the  right 
to  demand  that  the  shipper  assume  any  responsibility.  But  the  de- 
fendants do  not  make  any  such  demand.  They  offer  to  transport 
the  shipments  under  carrier's  full  liability,  or  to  permit  the  shipper 
to  be  his  own  insurer.  In  Protection  of  Potato  Shipments  in  Winter j 
suproy  we  stated  in  reference  to  the  alternative  rule  then  suggested  by 
the  carriers  that  it  was,  in  our  opinion : 

Fair  and  reasonable,  in  that  it  aUows  the  shipper  a  dioige  between  shipping 
his  trai&c  at  a  lower  rate  under  a  special  contract  by  which  he  becomes  his  own 
insurer  against  weatlier  loss  or  damage  or  of  making  his  shipments  onder  terms 
imposing  the  full  responsibility  on  the  carriers. 

Bule  9  of  the  western  classification  provides  that  the  acceptance 
and  use  of  the  uniform  bill  of  lading  is  required ;  that  property  car- 
ried not  subject  to  all  the  terms  and  conditions  of  the  uniform  bill 
of  lading  is  to  be  carried  at  the  carrier's  liability,  limited  only  as 
provided  at  common  law  and  the  laws  of  the  United  States  and  of  the 
several  states  in  so  far  as  they  apply,  but  subject  to  the  teims  and 
conditions  of  the  uniform  bill  of  lading  in  so  far  as  they  are  not  in- 
consistent with  such  conmion  carrier's  liability,  and  that  in  such 
instances  a  rate  10  per  cent  higher,  subject  to  a  minimum  increase  of 
1  cent  per  100  pounds,  will  be  charged. 

Complainant  submits  that  when,  effective  January  1, 1914,  the  car- 
riers published  the  protective  service  charges  they  increased  the  rates 
on  potatoes  because  there  existed  no  reason  why  the  potato  shipper 
could  not  have  the  benefit  of  the  10  per  cent  basis;  that  is,  taking  the 
rate  to  Chicago  as  illustrative,  under  the  western  classification  mile 
providing  for  a  10  per  cent  increase  in  rates  when  the  imif orm  bill 
of  lading  was  not  used,  the  rate  would  have  been  17  cents  plus  10  per 
cent,  whereas  the  heater  car  charges  to  Chicago  are  $21.60  per  car. 
In  other  words,  it  is  the  contention  of  complainant  that  defendants 
increased  the  charges  after  January  1, 1910,  and  the  burden  of  justify- 
ing them  is  upon  the  carriers.  This  goes  to  the  question  of  the  reason- 
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ableness  of  the  heater  car  charges  which  has  atready  been  considered 
and  ignores  the  fact  that  the  classification  role  contemplated  only 
additional  liability  and  not  additional  service. 

We  held  in  The  Ctmmma  Amendment^  33  I.  C.  C,  682,  687 : 

It  is  perfectly  plain  that  the  purpose  of  this  law  i8,%zcept  as  othorwise 
provided  therein,  to  Inyalidate  all  limitations  of  carrier's  liability  for  loss,  dam- 
age or  injury  to  property  transported  caused  by  the  initial  carrier  or  by  another 
carrier  to  which  It  may  be  deliyered  or  which  may  participate  in  transporting  It 

It  was  also  stated  on  page  692  that: 

There  is  nothing  in  the  express  terms  of  this  act  or  in  the  history  of  this 
legislation  that  shows  any  intent  or  purpose  on  the  part  of  Ckmgress  to  affect 
in  any  degree  the  existing  rates  charged  by  carriers  for  transporting  pnqperty. 
The  legislation  is  aimed  at  specified  contracts  and  declares  them  to  be  unlawful. 
The  lawful  rates  on  file  at  this  time,  therefore,  are  the  rates  providing  for  the 
limited  liability.  The  Cummins  amendment,  by  making  contracts  limiting  lia- 
bility for  loss  caused  by  the  carriers  unlawful,  does  not  destroy  these  rates,  but 
they  remain  in  effect  and  are  lawfully  applicable,  for  the  10  per  cent  increased 
rates  are  merely  additional  and  can  not  stand  in  and  of  themselves. 

In  MiBer  dh  Co.^  v.  N.  P.  By.  Co.j  suproj  we  said : 

It  may  be  here  noted,  parenthetically,  that  where  the  heater  8a*vice  is  per- 
formed by  the  shipper  and  loss  or  damage  results  from  frost  or  overheating,  not 
the  direct  result  of  negligence  by  the  carrier,  such  loss  or  damage  is  not  caused 
by  the  carrier.  It  follows,  therefore,  that  the  rule  here  attacked  does  not  violate 
the  Cummins  amendment  of  March  4,  1915,  to  section  20  of  the  act  to  regulate 
commerce. 

An  appropriate  order  will  be  entered. 
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Proposed  change  in  class-rate  basis  whereby  Oil  City,  Franklin,  McOIlntodc, 
Biyer  Ridge,  and  South  Oil  City,  Pa.,  are  placed  on  the  Baltimore,  Md^ 
basts  in  lien  of  the  Rochester,  N.  Y.,  basis  on  traffic  destined  to  Lake  Mich- 
igan and  Lake  Superior  ports  and  to  Minneapolis,  Minn.,  and  points  taking 
the  same  rates,  in  connection  with  the  Great  Lakes  Transit  Ck>rporation, 
found  not  Justified.    Suspended  schedules  ordered  canceled. 

George  R.  AUen  for  respondents. 

T.  A.  McOrath  and  IF.  P.  Trickett  for  Minneapolis  Traffic  Asso- 
ciation, protestant 
J.  H.  Beek  for  St.  Paul  Association  of  Commerce,  protestant 

Bepobt  of  the  Commission. 

Clark,  Commissioner: 

The  joint  through  class  rates  published  by  the  Pennsylvania  Rail- 
road from  Oil  City,  Franklin,  McClintock,  River  Ridge,  and  South 
Oil  City,  in  northwestern  Pennsylvania,  to  Lake  Michigan  and  Lake 
Superior  ports  and  to  Minneapolis,  Minn.,  and  points  taking  the  same 
rates,  in  connection  with  the  Great  Lakes  Transit  Corporation,  are 
the  same  as  those  which  apply  from  Rochester,  N.  Y.  By  schedules, 
filed  to  become  effective  November  15,  1916,  respondents  propose  to 
place  these  points  on  the  Baltimore,  Md.,  basis  of  rates.  Upon  pro- 
test of  the  Minneapolis  Traffic  Association  they  were  suspended  until 
September  15, 1917.  The  St.  Paul  Association  of  Commerce  entered 
its  appearance  at  the  hearing  as  a  protest  ant,  but  took  no  further 
part  in  the  proceeding.    Rates  are  stated  in  cents  per  100  pounds. 

Oil  City  may  be  taken  as  representative  of  the  points  of  origin  in 
question.  It  is  about  80  miles  south  of  Erie,  Pa.,  and  about  183  miles 
north  of  Pittsburgh,  Pa.  The  other  points  of  origin  are  in  the 
immediate  vicinity  of  Oil  City.  The  rates  apply  via  either  Buffalo, 
N.  Y.,  or  Erie,  Pa. 

At  the  time  of  the  hearing  the  class  rates  to  Minneapolis,  Minn.,  a 
typical  destination  point,  were  as  follows : 


Prom— 

1 

3 

3 

4 

5 

5 

pfl^mon 

75 
65 

64 
67 

51 
43 

36 
29 

20 
25 

23 

Rtyfhfttnf 

20 

DffierflDm.. 

10 

7 

0 

6 

4 

3 

44 1.  C.  C. 


4S9 


440 


INTBBSTATE  OOMMBBOE  00MMI8SI0K  BEP0BT8. 


Owing  to  a  general  increase  in  the  rail-lake-and-rail  rates  which 
became  effective  on  April  9,  1917,  the  present  and  proposed  class 
rates  to  Minneapolis  are  as  follows : 


From— 

1 

1 

8 

4 

f 

.6 

Baitiiiinm 

78.8 
67.1 

67.8 
58.1 

53.5 
43.5 

86.8 
30.3 

80.6 
35.6 

94.8 

Boohflftflr ............ . 

90.6 

I^^^pnoM.  .••.■• 

11.7 

0.2 

10.0 

6.6 

4.9 

8.7 

The  Rochester  rate  basis  covers  a  large  territory  soutli  and  east  of 
Buffalo  and  Erie,  extending  to  Lake  Ontario  on  the  north,  to  Sjrracuse 
and  Elmira,  N.  Y.,  cm  the  east,  and  to  Emporium,  Oaines,  and  the 
Oil  City  group  on  the  soutli.  The  Baltimore  basis  extends,  with 
certain  exceptions,  from  Baltimore,  Md.,  to  a  point  just  south  of  the 
points  of  origin  involved  in  this  case.  The  suspended  schedules  may 
therefcH^  be  said  to  propose  the  extensicm  of  the  northern  boundary 
of  the  Baltimore  blanket  to  include  the  Oil  City  group. 

Oil  City  is  served  by  the  New  York  Central  Railroad  and  the  Erie 
Railroad,  as  well  as  by  the  Pennsylvania  Railroad.  The  rates  of  the 
first  two  roads  named  are  now  on  the  Baltimore  basis  and  are  not  in 
issue.  The  Pennsylvania  Railroad  proposes  to  increase  its  rates  to 
the  same  basis  because  it  fears  that  the  Rochester  basis  from  Oil  City 
endangers  the  class  rates  of  the  Pennsylvania  Company  in  the  Can- 
ton, Youngstown,  and  Pittsburgh  groups  on  traffic  moving  via  rail 
and  lake  to  the  same  destinations  as  are  here  involved,  and  would 
eventually  threaten  its  rates  from  Pittsburgh.  The  basis  for  through 
rates  via  rail  and  lake  from  the  three  groups  just  named  is  the  combi- 
nation of  locals  on  Lake  Erie  ports  subject  to  Baltimore  rates  as 
maxima.  The  Pennsylvania  Railroad  has  applied  the  Rochester 
basis  from  the  Oil  City  group  for  seven  or  eight  years.  That  same 
basis  was  observed  by  the  New  York  Central  Railroad  until  June  5, 
1916,  since  which  date  it  has  applied  the  Baltimore  rates.  The  Erie 
Railroad,  however,  has  not  applied  the  Rochester  basis  for  at  least 
five  years,  and  for  several  years  it  has  charged  substantially  the  Bal- 
timore rates. 

It  will  be  seen  that  the  Rochester  rate  blanket  as  described  reaches 
much  farther  east  from  Buffalo  into  New  York  state  than  it  does 
south  from  Erie  into  Pennsylvania.  The  situation  east  of  Buffalo 
is  said  to  be  dominated  by  the  New  York  Central  Railroad,  and  the 
Pennsylvania  Railroad  therefore  disclaims  responsibility  for  the 
lower  rates  from  that  section. 

It  is  true  that  if  the  present  rates  of  the  Pennsylvania  Railroad 
from  Oil  City  are  continued,  reductions  may  be  made  by  its  com- 
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petitors  wMch  will  affect  the  rates  at  intermediate  points  and 
threaten  the  rates  from  Pittsburgh.  In  Lake-and-RaU  Clots  Rates 
from  Pennsylvama  Paints^  26  I.  C.  C,  669,  we  considered  similar 
contentions  and  denied  increases  in  the  Oil  City  rates  substantially 
similar  to  those  here  proposed. 

We  find  that  the  respondents  have  not  justified  the  proposed 
change  in  the  class-rate  basis.  An  order  requiring  the  caacellaticm 
of  the  suspended  schedules  will  be  entered. 


•  »• 


Investigation  and  Suspension  Docket  No.  986, 
COTTON  TO  NEW  ENGLAND  POINTS, 


BulnnUted  Mareh  16, 1917.    Decided  May  1,  1917. 


Proposed  tariff  schedules  canceUng  Joint  rates  on  cotton  and  cotton  linten,  In 
bales,  compressed,  from  Virginia  ports  to  certain  New  England  and  Cana- 
dian points,  found  not  Justified. 

B.  Walton  Moore  for  Old  Dominion  Steamship  Company. 

Bdost  of  the  Commission. 

Hall,  Chainnan: 

The  rates  dealt  with  here  are  the  present  and  proposed  rates  on 
ootton  and  cotton  linters,  in  bales,  compressed,  from  Norfolk,  Va., 
by  water  to  New  York,  N.  Y.,  and  thence  by  rail  or  water  to  certain 
northern  and  eastern  destinations.  Some  of  the  water  carriers  par- 
ticipating in  the  transportation  from  New  York  to  points  beyond  are 
subject  to  our  jurisdiction  under  the  Panama  Canal  amendment  to 
section  5  of  the  act.  Other  water  carriers  from  New  York  to  points 
beyond  are  not  owned  or  operated  by  rail  carriers  but  are  subject  to 
our  jurisdiction  in  that  they  concur  in  the  present  joint  rates  on  file 
with  us. 

For  some  years  past  the  all-water  and  the  water-and-rail  carriers 
have  maintained  joint  rates  on  cotton  and  cotton  linters,  in  bales, 
compressed,  from  Virginia  ports,  that  is  to  say,  from  Norfolk, 
Pinners  Point,  and  Portsmouth,  to  interior  eastern.  New  England, 
and  Canadian  points.  These  rates  are  published  as  applying  on  the 
commodities  named  in  carload  quantities,  and  in  quantities  less  than 
carloads.  To  many  destinations  the  rates  on  carloads  and  on  leas 
than  carloads  are  the  same  and  thus  apply  in  any  quantitgr. 
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By  tariff  published  to  become  effective  December  21, 1916,  the  Old 
Dominion  Steamship  Company,  the  initial  line,  proposes  to  cancel 
certain  of  these  joint  rates  to  New  England  and  Canadian  points,  but 
not  to  change  or  cancel  the  existing  rates  to  points  in  the  states  of 
New  York  and  New  Jersey,  and  to  a  few  points  in  the  state  of 
Connecticut  served  by  steamer  lines  which  are  independent  of  rail- 
way ownership  er  control.  Upon  protest  filed  by  Norfolk  cotton 
interests  the  operation  of  all  schedules  contained  in  the  proposed 
tariff  was  suspended  until  October  20, 1917. 

Confining  our  attention  to  the  changes  proposed  in  rates  to  ;>oints 
m  Connecticut  served  by  the  raU  carriers,  or  by  water  carriers  owned 
or  operated  by  them,  and  to  points  in  Rhode  Island,  Massachusetts, 
Vermont,  Maine,  and  Canada,  we  find  that  the  suspended  tariff 
would  cancel  all  joint  rates,  leaving  in  effect  the  aggregate  of  rates  to 
and  from  New  York  City.  This  would  result  in  increases  in  throu^ 
rates  ranging  from  2  to  11.5  cents  per  100  pounds  and  in  changes 
from  an  any-quantity  application  of  those  rates  to  rates  8  cents  per 
100  pounds  higher  on  less  than  carloads  than  on  carloads. 

No  one  appeared  for  protestants. 

The  respondents  offered  no  evidence  to  show  that  the  proposed 
increased  rates  are  just  and  reasonable.  Indeed,  it  was  asserted  on 
behalf  of  the  initial  carrier,  the  only  respondent  represented  at  tilie 
hearing,  that  the  sole  reason  for  £he  publication  of  the  proposed 
cancellation  of  joint  rates  was  the  refusal  of  the  carriers  beyond  New 
York  to  accord  it  satisfactory  divisions  of  the  present  joint  rates. 

The  Old  Dominion  Steamship  Company  submitted  at  the  hearing 
an  exhibit  showing  reductions  which  it  desires  to  make  in  rates  to 
designated  points  in  Connecticut,  Vermont,  and  Canada  if  it  can 
arrange  satisfactory  divisions  with  its  connections.  These  contem- 
plated reductions  are  not  embraced  in  the  schedules  under  suspension 
and  can  not  be  considered  in  this  proceeding. 

An  order  will  be  entered  requiring  the  cancellation  of  the  sus- 
pended schedules. 
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No.  8798. 
WEST  COAST  LUMBERMEN'S  ASSOCIATION  ET  AL. 

V. 

AHNAPEE  &  WESTERN  RAILWAY  COMPANY   ET  AL. 


Bulnnitted  December  IS,  1916.   Decided  April  24, 1917. 


Rate  of  67  cents  per  100  ponndi  for  the  transportation  of  cedar  shingles  In  car- 
loads from  points  in  Oregon,  Washington,  and  British  Oolumbia  to  Ohicago, 
HI.,  St  Louis,  Mo.,  and  points  In  Illinois,  Indiana,  Iowa,  Michigan,  Missouri, 
and  Wisconsin  found  to  have  been  and  to  be  unreasonable  to  the  extent 
it  exceeded  alu)  exceeds  66  cents.    Reparation  awarded. 

Thorpe  Babcock  and  L,  S.  Mclntyre  for  complainants. 
Charles  Donnelly  for  defendants. 

Bxpoirr  of  the  Commission. 

Meyeb,  Coffumissumer: 

The  complaint  in  this  case  is  brought  by  the  West  Coast  Lum- 
bermen's Association  and  a  large  number  of  individual  manufac- 
turers of  cedar  shingles  located  in  the  Pacific  northwest.  It  is  alleged 
that  defendants'  rate  of  67  cents  per  100  pounds,  as  published  in 
Countiss's  tariff  I.  C.  C.  No.  1017,  for  tiie  transportation  of  cedar 
shingles  in  carloads  from  points  in  Oregon,  Washington,  and 
British  Columbia,  situated  in  what  is  known  as  tiie  coast  group,  to 
Chicago,  111.,  St.  Louis,  Mo.,  and  points  in  Illinois,  Indiana,  Iowa, 
Michigan,  Missouri,  and  Wisconsin  is  unreasonable.  It  is  also 
alleged  that  this  rate  as  compared  with  tiie  rates  from  California 
and  Louisiana  to  tiie  same  points  is  unduly  prejudidaL  Separa- 
tion is  asked  by  tiie  individual  manufacturers  parties  to  the 
ocunplaint 

In  constructing  rates  on  cedar  shingles  to  the  destination  territory 
in  question,  the  rate  to  Minnesota  Transfer,  Minn.,  is  taken  as  the 
base,  to  which  are  added  the  local  or  proportional  rates  applying 
beyond. 

In  1902  joint  through  rates  were  published  from  the  coast  group 
to  practically  all  of  the  destination  territory  in  question,  based,  in 
most  instances,  on  the  Minnesota  Transfer  combination,  and  were 
made  applicable  via  the  Missouri  River  gateways  as  well  as  via  Min- 
nesota Transfer.  At  that  time  the  rate  to  Minnesota  Transfer  was  50 
cents,  and  the  proportional  rate  from  there  to  Chicago  was  10 
cents.    The  SO-cent  rate  to  Minnesota  Transfer  also  applied  to  Du- 
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luth,  Minn.,  and  from  Duluth  to  Chicago  there  was  a  rate  of  10  cents 
made  to  meet  water  competition.  The  10-cent  proportional  rate  from 
Minnesota  Transfer  to  Chicago  was  published  to  equalize  the  two 
gateways  and  was  3  cents  less  than  the  local  rate.  There  was  also  a 
proportional  rate  of  12^  cents  from  Minnesota  Transfer  to  St.  Louis, 
which  was  2^  cents  less  than  the  local  rate.  There  were  no  propor- 
tional rates  from  Minnesota  Transfer  to  most  of  the  other  destina- 
tions, and  the  local  rates  thereto  were  generally  higher  than  the  pro- 
portional rates  above  referred  to.  For  instance,  the  local  rate  from 
Minnesota  Transfer  to  most  of  the  Illinois  points  was  18  cents  and 
to  most  of  the  Iowa  points  12  cents,  as  compared  with  the  propor- 
tional rate  of  10  cents  to  Chicago,  a  farther  distant  point.  To  most  of 
the  Iowa  points  the  joint  through  rate  was  accordingly  made  62 
cents  and  to  most  of  the  Illinois  points  63  cents,  as  compared  with 
60  cents  to  Chicago.  The  rates  to  the  destinations' in  other  states 
were  made  the  same  as  or  with  relation  to  these  rates.  The  Chicago 
rate  was  applied  to  St.  Louis  in  order  to  equalize  that  point  with 
Chicago  on  traffic' destined  to  central  freight  association  territory. 

In  1907  all  the  joint  through  rates  referred  to  above  were  increased 
10  cents  per  100  pounds,  but  in  June,  1908,  the  Commission  in  Oregon 
<&  Washington  Manufacturers  Asso.  v.  V.  P.  R.  S.  Go.^  14  L  C.  C,  1, 
held  that  the  higher  rates  were  unreasonable  and  that  the  increases 
over  the  rates  maintained  in  1907  should  not  have  exceeded  5  cents 
per  100  pounds.  Accordingly  the  through  rates  were  reduced  to  67 
cents  to  the  Iowa  points,  68  cents  to  the  Illinois  points,  and  65  cents 
to  Chicago  and  St.  Louis.  The  rates  to  the  other  destinations  in  ques- 
tion were  again  made  the  same  as  or  with  relation  to  these  rates. 
The  rate  that  we  permitted  to  be  charged  to  the  Missouri  River  was 
6  cents  less  than  that  charged  to  Chicago  and  St  Louis,  and  in  our 
report  we  said : 

The  rates  from  the  Missouri  Riyer  crostiiigs  should  be  graded  np,  and  the 
mwyiTn^im  increase  of  5  cents  should  be  reached  at  the  Mississii^i  Riv^.  Chi- 
cago rates  should  apply  to  aU  points  between  the  Mississippi  River  crossiiigB, 
Bast  Dnbuque  to  Bast  St  Louis,  inclusiye,  and  Chicago.  The  rates  to  St  Louis 
and  points  taking  the  same  rates  should  not  exceed  the  rates  to  Chicago.  This 
adjustment  preserves  the  differential  fixed  by  the  carriers  under  the  advanced 
rates  between  tlie  Missouri  River  and  Chicago,  and  also  maintains  the  parity 
fixed  by  defendants  between  St  Louis  and  Chicago. 

Higher  rates  than  to  Chicago  and  St.  Louis  were  nevertheless 
continued  to  intermediate  points  east  of  the  Missouri  River.  In 
connection  with  that  situation  we  used  the  following  language  in 
Pacifio  Coast  Lumber  Maffvufactwrers  Asso.  v.  N.  P.  By,  Co.^  16  I.  C. 
a,  465: 
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Ctomplaiiit  is  alflo  made  •  •  •  *  that  in  applying  the  Increaae  of  5  oenti  per 
100  pounds  authorized  by  the  Oommission  to  points  east  of  a  curtain  line  defined 
by  the  Commission,  the  carriers  did  not  act  upon  the  suggestion  contained  in 
the  r^KKTt  of  the  Oommission  that  the  increase  should  be  graded  up  between  the 
Missouri  and  the  Mississippi  rivers  or  between  the  Minnesota-Dakota  state  line 
and  St.'  PanL  That  requirement,  howew,  was  not  contained  in  the  Commis- 
sion's orders,  and,  while  it  would  seem  that  in  some  instances  the  suggestion 
might  reasonably  have  been  given  more  weight  and  effect,  it  is  apparent  that 
it  could  not  be  literally  complied  with  without  serious  interference  with  the 
long-established  relationships  in  rates  as  between  competing  points  of  produc- 
tion, competing  carriers,  and  competing  markets  in  the  territory  of  distribution 
and  consumption. 

In  Railroad  ConvnUssioners  of  Iowa  v.  A.j  T.  <6  S.  F.  Ry.  Co.^ 
84  I.  C.  C,  111,  we  found  that  the  maintenance  of  higher  rates  to 
the  Iowa  points  than  to  Chicago  and  St.  Louis  was  unjustly  dis- 
criminatory and  that  a  violation  of  the  long-and-short-haul  rule  was 
not  justified.    In  the  report  therein  we  said: 

We  find  in  this  case  that  the  carriers  have  not  shown  any  necessity  for  the 
maintenance  of  a  lower  rate  to  Chicago  than  to  intermediate  points,  or  that  the 
rate  to  Chicago  is  materially,  if  any,  lower  than  a  reasonable  and  fairly  remu- 
nwatiTe  rate. 

Our  order  required  the  removal  of  these  inconsistencie&  The 
complainants  herein  were  later  advised  by  one  of  the  interested  car- 
riers that  in  compliance  with  our  decision  the  various  lines  had 
checked  in  a  rate  of  65  cents  from  the  coast  group  to  Chicago  and  the 
intermediate  points,  but  that  rate  was  never  published.  Our  final 
order  was  complied  with  on  Januaiy  15, 1916,  by  advancing  the  Chi- 
cago and  St.  Louis  rates  from  65  cents  to  67  cents  and  by  bringing 
the  rates  to  all  the  other  destination  points  involved  to  that  level. 
Protests  were  filed,  but  the  Commission  declined  to  suspend  the  new 
schedules,  whereupon  this  complaint  was  filed  asking  that  the  67-cent 
rate  to  all  the  points  be  reduced  to  65  cents. 

In  March,  1915,  the  10-cent  rate  from  Duluth  and  Minnesota 
Transfer  to  Chicago  was  increased  to  11  cents.  By  tariffs  filed  to 
become  effective  in  July  and  August  of  the  same  year,  the  11-cent  rate 
was  proposed  to  be  increased  to  12  cents,  but  the  schedules  were  sus- 
pended by  the  Commission.  In  Lvmber  Rates  between  Points  in 
Western  Trunk  Line  Territory^  88  I.  C.  C,  870,  decided  March  14, 
1916,  we  found  the  12-oent  rate  to  be  reasonable  and  allowed  it  to  go 
into  effect  May  6,  1916.  From  January  15,  1916,  the  date  on  which 
the  67-oent  rate  to  Chicago  became  effective,  until  May  6, 1916,  when 
the  12-cent  rate  from  Minnesota  Transfer  and  Duluth  went  into 
effect,  tiie  aggregate  of  the  intermediate  rates  was  less  than  the  joint 
through  rate  to  Chicago.    This  situation  resulted  from  the  fact  that 

106781"— 17— VOL  44 80 


446  INTERSTATE  COMMEBCE  COMMISSION  BEPOBia 

we  suspended  the  12-cent  rate  but  allowed  the  67-cent  rate  to  go  into 
effect. 

Complamants  say  that  the  shingle  industry  of  the  Pacific  north- 
west was  formerly  in  better  condition  than  it  is  at  present.  Grcnerally 
speaking,  there  has  been  a  gradual  decline  in  the  price  of  shingles. 
In  1908  the  best  grade  was  selling  f.  o.  b.  the  mill  at  $2.20  per  thou- 
sand. In  1915  the  price  was  $1.65  per  thousand.  In  1916,  however, 
the  average  price  was  $2  per  thousand.  The  higher  price  obtained 
in  1916  than  in  1915  is  attributed  by  complainants  to  car  shortage. 
The  principal  competition  met  by  the  complainants  is  that  from 
manufacturers  of  other  roofing  materials,  but  there  is  also  competi- 
tion from  producers  of  shingles  in  California  and  Louisiana. 

The  principal  argument  of  defendants  in  attempting  to  justify  the 
67-cent  rate  is  that  it  conforms  to  the  combination  on  Minnesota 
Transfer.  However,  although  the  12-cent  rate  from  Minnesota 
Transfer  to  Chicago  and  other  destinations  applies  on  lumber  as 
well  as  shingles,  it  is  not  used  in  conjunction  with  the  lumber  rate 
from  the  coast  group  to  Minnesota  Transfer  to  construct  through 
rates  on  lumber  to  the  destinations  here  involved.  The  rates  on 
lumber  are  lower  than  the  combination  on  Minnesota  Transfer. 

The  rate  on  redwood  shingles  from  California  points  to  Chicago 
is  65  cents,  and  the  distance,  taking  San  Francisco  as  representative, 
is  about  2,600  miles.  No  increase  was  made  in  this  rate  when  the 
rate  from  the  points  involved  in  this  case  was  increased.  The  dis- 
tance from  Seattle,  Wash.,  as  representative  of  these  points,  to 
Chicago  is  about  400  miles  less.  From  the  producing  points  in 
Pacific  coast  states  generally  the  rates  on  cedar  shingles  are  ordi- 
narily on  a  differential  of  10  cents  over  the  rates  on  fir  lumber. 
The  rate  on  fir  limiber  from  the  coast  group  to  all  or  practically 
all  of  the  destinations  involved  in  this  case  is  55  cents.  If  the 
usual  differential  were  observed,  the  rate  on  cedar  shingles  to  these 
points  would  be  65  cents.  Shingles  are  accorded  no  service  that  is 
not  accorded  lumber  at  Minnesota  Transfer. 

Upon  consideration  of  all  the  facts  of  record,  we  have  reached 
the  conclusion  that  defendants  have  not  justified  the  increased 
rates.  We  find  that  65  cents  per  100  pounds  is  a  reasonable  maxi- 
mum rate  from  the  coast  group  to  Chicago,  St  Louis,  and  the  oiker 
points  in  question. 

The  various  manufacturers  who  were  seeking  reparation  were 
not  present  at  the  hearing  to  give  testimcmy  as  to  whether  the  ship- 
ments were  sold  f .  o.  b.  the  mill  or  at  a  delivered  price.  Defendants 
agreed,  however,  at  the  hearing  that  these  matters  might  be  proven 
by  the  submission  of  affidavits  to  the  Commission  and  that  ihej 
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No.  848S. 
A.  P.  GREEN  FIRE  BRICK  COMPANY 

V. 

CmCAQO  &  ALTON  RAILROAD  COMPANY  ET  AL. 


SulmiUUd  AprU  8,  1916.    Decided  AprU  m,  1917. 


Present  relation  of  rates  on  fire  brick  in  ci^'loads  from  Mexico  and  St  Louis, 
Mo.,  found  to  be  unduly  prejudicial  to  complainant  and  preferential  of 
shippers  at  St  Louis;  defendants  required  to  revise  rates  to  territory 
relatively  near,  giving  recognition  to  substantial  differences  in  distance. 

Walter  E.  McComack  for  complainant. 

F.  H.  Towner^  C.  W.  OdCUgan^  N,  S.  Brown^  Thoma%  Bond^  and 

£.  C,  Mahoney  for  defendants. 

Thomas  L.  Pkilips  for  Laclede-Christy  Clay  Products  Company, 

intervener. 

Report  of  the  Commission. 

Harlak,  Com/imssioner: 

In  this  complaint  it  is  alleged  that  the  carload  rates  on  fire  brick 
and  fire  clay  products  from  Mexico,  in  the  state  of  Missouri,  to  a 
large  number  of  destinations  in  the  several  classification  territories 
are  unreasonable  and  unjustly  discriminatory  to  the  extent  that  they 
exceed  the  rates  on  similar  commodities  from  St.  Louis  to  the  same 
destinations. 

Mexico  is  served  by  three  railroad  lines,  the  Wabash  Railroad, 
hereinafter  termed  the  Wabash;  the  Chicago  &  Alton  Railroad, 
hereinafter  termed  the  Alton ;  and  the  Chicago,  Burlington  &  Quincy 
Railroad,  hereinafter  referred  to  as  the  Burlington.  The  Wabadi 
affords  rail  facilities  southeast  to  St  Louis  and  points  beyond  and 
northwest  to  Ottumwa  and  Des  Moines,  both  in  the  state  of  Iowa; 
the  short-line  distance  to  St.  Louis,  110  miles,  is  over  the  rails  of 
this  carrier.  At  Moberly,  about  40  miles  northwest  of  Mexico  and 
in  the  same  state,  it  intersects  the  main  line  of  the  Wabash  extending 
west  to  E^ansas  City  and  Omaha  and  east  to  Chicago  and  beyond, 
crossing  the  Mississippi  at  Hannibal.  Eastbound  traffic  from  Mexico 
moves  principally  through  Moberly  and  Hannibal.  The  Alton 
affords  an  outlet  west  to  Kansas  City  and  beyond,  east  to  the  terri- 
tory beyond  the  Mississippi,  crossing  the  river  at  Louisiana,  51  miles 
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from  Mexico,  and  southeast  to  East  St.  Louis  and  beyond.  The 
distance  from  Mexico  to  East  St.  Louis  over  the  rails  of  this  carrier 
is  155  miles.  The  Burlington  reaches  Mexico  by  means  of  a  branch 
line  which  connects  with  tiie  main  line  at  Old  Monroe,  64  miles  from 
Mexico,  from  which  point  it  extends  southward  to  St  Louis  and  East 
St.  Louis  and  northward  to  the  general  territory  reached  by  the 
Burlington  system,  including  points  in  the  states  of  Illinois,  Iowa, 
and  Nebraska. 

The  testimony  offered  upon  the  hearing  related  to  rates  on  fire 
brick  only.  Broadly  speaking,  the  rates  on  this  commodity  from 
Mexico  to  the  north  and  northwest,  including  northern  Illinois,  Wis- 
consin, Minnesota,  Iowa,  South  Dakota,  and  a  portion  of  Nebraska, 
are  the  same  as  the  rates  from  St.  Louis.  To  southern  Illinois  and 
the  territory  east  of  the  Indiana-Illinois  line  the  rates  from  Mexico, 
with  some  exceptions,  are  3  cents  higher  than  from  St.  Louis;  to 
territory  south  of  the  Ohio  River  and  east  of  the  Mississippi  the 
rates  from  Mexico  are  either  3  cents  or  4  cents  higher  than  from  St. 
Louis,  depending  upon  the  routing  of  the  traffic,  the  lower  rate  ap- 
plying over  the  Alton  and  the  higher  in  connection  with  the  Wabash ; 
to  points  in  Arkansas,  Louisiana,  and  Texas  the  rates  from  Mexico 
and  St.  Louis  are  equal.  Although  to  most  of  the  points  in  Okla- 
homa and  Kansas  and  to  some  points  in  Nebraska  the  rates  from 
Mexico  are  lower  than  from  St  Louis,  the  complainant  contends 
that  there  is  no  traffic  to  such  lower  rated  points  and  that  to  nearly 
all  points  where  there  is  an  actual  movement  Mexico  has  no  ad- 
vantage in  rates,  although  its  distance  is  materially  less.  It  is  the 
contention  of  the  complainant  that  the  present  rate  adjustment  in 
effect  from  Mexico  is  unduly  prejudicial  to  that  city;  it  urges  that 
if  St  Louis  in  its  rates  to  the  east  and  southeast  is  given  the 
advantage  of  the  110  miles  difference  in  distance,  Mexico  should 
have  a  similar  advantage  in  rates  where  it  has  the  advantage  in 
distance  over  St.  Louis.  The  complaint  therefore  prays:  (1)  That 
Mexico  be  placed  on  the  St.  Louis  basis  as  to  rates  in  all  directions ; 
or  (2)  that  Mexico,  where  it  has  the  advantage  of  St.  Louis  in 
distance,  be  given  rates  lower  than  from  St.  Louis.  While  the 
complaint  specifies  the  territory  to  which  a  differential  of  3  cents 
under  St.  Louis  is  desired,  this  request  was  modified  on  the  hearing 
and  on  its  briefs,  and  the  desires  of  the  complainant  are  now  under- 
stood to  be  in  substance  as  above  stated. 

The  president  of  the  complainant  corporation  testified  tiliat  it  is 
able  to  do  a  general  business  in  all  of  the  surrounding  territory 
excepting  the  ^'  quadrant "  to  the  east  and  southeast  of  St.  Louis,  but 
that  from  this  section  it  is  barred  by  its  disadvantage  in  rates.  The 
complaint  as  filed  is  directed  only  against  the  competition  of  St 
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Louis  shippers,  but  at  the  hearing  it  developed  that  the  complainant 
has  competitors  also  at  Vandalia,  Fulton,  and  New  Florence,  in  the 
state  of  Missouri;  at  Granite  City,  Alsea,  Ottawa,  Streator,  and  La 
Salle,  in  the  state  of  Illinois ;  and  in  the  Ashland  and  Portsmouth  dis- 
tricts of  Kentucky  and  Ohio.  It  was  also  urged  upon  the  hearing  that 
the  rateaon  brick  from  Vandalia  and  from  some  of  the  Illinois  points 
are  unduly  prejudicial  to  complainant.  The  accompanying  statement 
showing  the  rates  from  Mexico  and  St.  Louis  to  representative  points, 
grouped  for  convenience  as  northwest,  northeast,  southeast,  and 
southwest,  will  illustrate  the  general  rate  situation.  The  short-Hue 
distances  and  ton-mile  earnings  are  also  given  to  indicate  the  earnings 
under  the  rates.  To  points  in  the  southeast  distances  from  Mexico 
are  given  over  both  the  Wabash  and  Alton,  corresponding  to  the 
rates  applicable. 


Destinations. 


Northwest: 

Das  HotDfls,  Iowa... 

Cedar  Rapids,  Iowa. 

Ottomwa,  Iowa 

Omaha,  Nebr 

Llnooln.  Nebr 

Sioux  lUls,  8.  Dak . 

Albert  Lea.  lOim... 

St  Paul,  Miim 

Northeast: 

LaCrossstWis 

Madison,  Wis 

ChioagovIU 

Peoria,  111 

SpriiugQeld,  Dl 

Fort  Wayne,  Ind. . . . 

Tene  Haate,  Ind.... 

Colombus,  Ohio 

■ootheast: 

NaahTlUe,  Tenn 

Memphis,  Tenn 

Chattanooga,  Tenn. . 

Atlanta,  Oa 

Binnlngham,  Ala. . . 
Montgomery,  Ala. . . 

Jadkson,  Miss 

Vtaksborg,  Miss 


Alexandria,  La 

Shreveport,  La 

I>aUas,Tex 

Little  Rook.  Ark 

Moskogee,  Okla 

OUahomaCi^Okla. 
Kansas  city,  Kans.... 
Wkhlta,  KflDs 


Mextoo.  Mo. 


DIstanoe. 


JflZat. 

»0 
»0 
189 
304 
869 
486 
387 
488 

48* 

404 
320 
191 
136 
403 
270 
612 

>478 
4433 
«483 

4416 
<828 
«684 
<783 

«7ai 

«887 
«606 
*73S 
«891 
*875 
4827 
<888 
<9U 

700 
884 


460 
878 


187 
890 


Rate  per 
cwt. 


OtiUt, 
7.6 
0 

7.6 
7.6 

10.6 

12 

10.6 

10.6 

8 

0.6 

7.4 

6.8 

4.76 

111.4 

S9.06 

13.6 

12 
18 
13 
14 
16 
18 
18 
19 
17 
18 
21 
28 
24 
91 
18 
18 

22 
22 
94 
17 
12 
18.6 
6 
12 


Revenue 

per  ton 

permUe. 


8.62 
8.06 
8.86 
4.98 
6.86 
6.18 
6.79 
4.39 

8.46 

4.70 
4.82 
8.07 
7.04 
6.87 
8.49 
6.27 

6.06 
8.00 
6.82 
8.78 
4.79 
6.48 
4.72 
6.27 
6.84 
8.06 
8.00 
8.88 
7.11 
7.88 
6.27 
6.87 

8.21 
8.88 
7.08 
7.41 
8.88 
7.10 
6.99 
8.18 


St  Louis,  Mo. 


Distanoa. 


JflZat. 
339 
307 
947 
413 
488 
678 
483 


441 
870 


182 
08 
342 
180 
428 

328 
306 
474 
8U 
486 
681 
617 
626 


487 
842 


479 


Rate  per 
cwt. 


OtiUt. 

7.6 

0 

7.6 

7.6 
10.6 
12 
10.6 
10.6 

8 

9.6 
7.4 
6.8 
4.78 
8.4 
8.06 
10.6 

9 
10 
12 
16 
14 
10 
17 
16 

22 
22 
94 
17 
12 
18.6 
7.6 
19 


Revenue 

per  ton 

per  mile. 


MUU. 
4.42 
6.86 
8.07 
3.8S 
4.49 
4.17 
4.66 
8.78 

8.81 
6.13 
6.23 
7.18 
9.89 
4.91 
7.18 
4.98 

6.67 
8.68 
6.08 
4.91 
6.77 
8.64 
8.68 
8.71 

7.35 
7.82 
7.00 
9.74 
6.26 
8.81 
6.32 
6.01 


>  Via  the  Wabash  R.  R.  rate  is  8.9  cents;  revenue  per  ton  per  mile,  4.43. 

•  Via  the  Wabash  R.  R.  rate  is  7.1  oents;  rtvenuo  per  ton  per  mile,  8.00. 

•  VteChkmgoAAlton. 


.^Chkmgo 
•VlaWabM^ 


^ALOLC 
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It  was  stated  in  behalf  of  the  lines  serving  central  freight  associa- 
tion territory  that  in  general  the  rates  from  Mexico  to  destinations 
in  that  territory  are  constructed  on  the  nsnal  basis ;  that  is,  by  com- 
bination on  the  Mississippi  River.  When  commodity  rates  on  fire 
brick  were  first  established  from  St.  Louis  that  city  was  practically 
the  only  point  in  the  west  producing  that  oommodi^.  Later  a  plant 
was  established  at  Vandalia,  and,  because  of  its  proximity  to  the 
river,  that  point  was  given  the  St.  Louis  rate  to  a  large  part  of  central 
freight  association  and  eastern  territories.  When  plants  were  suc- 
cessively established  at  Mexico,  28^  miles  west  of  Vandalia,  and  at 
Fulton  and  Versailles,  still  farther  west,  they  were  given  differen- 
tials above  Vandalia  corresponding  to  the  increasing  distance  from 
the  river.  The  defendants  contend  that  if  this  general  rule  for  the 
construction  of  rates  on  the  Mississippi  River  is  departed  from  in 
the  case  of  fire  brick,  manufacturers  and  dealers  in  other  ccxnmodi- 
ties  will  ask  for  and  be  entitled  to  a  similar  readjustment.  The  lines 
east  of  the  Mississippi,  it  is  contended,  now  receive  but  a  low  revenue 
from  the  traffic  and  can  not  afford  an  abatement,  while  the  carriers 
originating  the  traffic  at  Mexico  and  delivering  it  to  connections  at 
St.  Louis  or  East  St  Louis  have  a  short  haul  for  whidi  the  present 
.earning  of  8  cents  or  4  cents  is  no  more  than  is  reasonable.  The 
Wabash,  the  short  line  from  Mexico  to  St.  Louis,  has  an  expensive 
service  through  the  St.  Louis  and  East  St.  Louis  terminals,  and  on 
traffic  over  this  route  must  pay  a  bridge  toll  in  crossing  the  Missis- 
sippi The  AltcMi  has  its  own  bridge  at  Louisiana,  but  its  line  from 
Mexico  to  East  St.  Louis  is  about  155  miles  in  length  as  compared 
with  110  miles  from  Mexico  to  St.  Louis  over  the  Wabadi.  On  June 
26, 1915,  the  Wabash  reduced  its  rates  on  fire  brick  from  Mexico  to 
certain  stations  in  central  freight  association  territcnry  when  the 
traffic  moves  through  junction  points  that  give  the  Wabadi  a  rela- 
tively long  haul.  Under  such  routing  its  present  rates  to  those  points 
are  about  1  cent  higher  than  the  St.  Louis  rates.  These  rates  were 
established  upon  the  request  of  the  Chicago  Fire  Brick  C<»npany, 
which  had  recently  opened  a  plant  for  the  manuf  adjure  of  brick  at  New 
Florence,  in  the  state  of  Missouri.  The  traffic  from  New  Florence 
moves  through  Mexico,  and  the  latter  point  is  therefore  given  tiie 
benefit  of  the  reduced  rates.  Upon  the  hearing,  tiie  representative 
of  the  Alton  expressed  the  opinion  that  his  company  would  follow  the 
example  of  the  Wabash  in  establishing  lower  rates  from  Mexico,  but 
the  Commission's  files  do  not  show  that  any  sucii  action  has  yet  been 
taken. 

The  representative  of  the  Frisco,  who  testified  with  respect  to  the 
territory  served  by  that  carrier,  including  the  general  territory  east 
of  the  Mississippi  and  south  of  the  Ohio,  made  a  similar  defense  of 
the  adjustment  to  the  southeast  based  upon  the  full  Mississippi  River 
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combination.  In  Ashland  Fire  Brick  Co.  v.  8.  By.  Co.^  22  I.  C.  C., 
115,  the  Commission  considered  the  rates  from  St.  Louis  to  this  ter- 
ritory when  compared  with  rates  from  the  producing  districts  in 
Kentucky  and  Ohio  to*  the  same  territory.  The  question  at  issue  in 
tiiat  proceeding  was  one  of  discrimination  as  well  as  of  the  reason- 
ableness of  the  rates.  It  was  there  shown  that  the  rate  from  St.  Louis 
to  Birmingham  had  been  reduced  from  17  cents  to  14  cents,  and  the 
general  testimony  of  the  carriers  was  that  in  view  of  the  switching 
and  bridge  charges  at  St.  Louis  the  rate  of  14  cents  was  unreasonably 
low.  After  deducting  such  charges  the  revenue  per  ton  per  mile  of 
the  four  lines  publishing  this  rate  was  shown  to  average  less  than  5 
mills.  To  the  eight  representative  points  shown  in  our  statement, 
the  average  revenue  per  ton  per  mile  is  5.84  mills.  The  present  rec- 
ord supports  the  conclusion  that  the  present  rates  from  St.  Louis 
to  the  territory  south  of  the  Ohio  and  east  of  the  Mississippi  are  not 
excessive,  and  that  the  local  rates  of  the  Wabash  and  Alton,  4  cents 
and  3  cents,  respectively,  from  Mexico  to  St.  Louis  or  East  St.  Louis, 
used  as  factors  in  the  through  charges  to  that  territory,  in  view  of 
the  relatively  short  haul,  are  not  unreasonable. 

As  to  points  in  Arkansas  and  Louisiana  to  which  the  rates  from 
Mexico  are  the  same  as  from  St.  Louis,  the  record  indicates  that  the 
short-line  distance  from  Mexico  in  most  instances  is  made  through 
St.  Louis.  To  these  points,  therefore,  St.  Louis  has  the  advantage 
of  110  miles  in  distance,  with  no  advantage  in  rates.  To  points  in 
Texas  the  advantage  in  distance  is  in  favor  of  Mexico.  In  behalf 
of  the  defendants  it  was  stated  that  it  is  the  practice  of  the  car- 
riers in  establishing  rates  west  of  the  Mississippi  River  to  observe 
larger  groupings,  both  of  origin  and  of  destination,  than  in  the  terri- 
tory east  of  the  Mississippi,  where  the  traffic  is  more  dense  and  the 
rates  lower.  On  general  classes  and  commodities  Mexico  is  in  St. 
Louis  territory,  which  embraces  practically  all  the  territory  on  the 
line  of  the  Burlington  across  the  northern  part  of  Missouri  and 
generally  all  the  points  on  both  the  Wabash  and  Alton  between  St. 
Louis  and  Kansas  City.  Therefore,  in  the  adjustment  which  gives 
Mexico  lower  rates  than  St.  Louis  to  points  in  Oklahoma,  it  is 
asserted  that  Mexico  is  favored  to  a  greater  extent  than  is  justified 
by  the  small  difference  in  distance  from  that  point.  An  examination 
of  the  tariffs  indicates  a  somewhat  confused  condition  of  rates  to  that 
territory.  Certain  stations  in  Oklahoma,  such  as  Tulsa,  Muskogee, 
Sapulpa,  and  Bartlesville,  have  lower  rates  than  other  points  equally 
distant,  the  reason  for  which  being,  as  stated  of  record,  that  they  are 
the  locations  of  glass  manufactories.  These  industries  were  formerly 
located  at  points  in  Kansas,  much  nearer  to  St.  Louis  and  Mexico, 
and  were  given  correspondingly  low  rates;  when  upon  the  exhaustion 
of  gas  in  Kansas  they  were  removed  to  Oklahoma  the  low  rates  were 
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ftbo  applied  to  the  new  locaiiQii&  In  farther  explanaticm  of  the  incon- 
sistencies it  is  stated  that  the  carriers  do  not  establish  commodity 
rates  to  particular  points  in  this  territory  until  there  is  a  demand 
based  upon  a  prospective  movement.  This  is  true,  however,  only  as 
to  certain  lines. 

But  little  testimony  was  offered  by  the  carriers  with  re^>ect  to  the 
pres^it  rates  to  territory  north  and  northwest  of  St.  Louis  and 
Mexico.  By  reference  to  the  table  shown  above  it  will  be  seen  that 
the  average  distances  from  either  Mexico  or  St.  Louis  to  points  of 
consumption  in  that  territory  are  much  less  than  to  most  southwestern 
points  to  which  rates  from  both  points  of  origin  are  equal.  What- 
ever justification  there  may  have  been  for  the  original  grouping  of 
Mexico  and  St.  Louis  as  to  traffic  destined  to  the  relatively  near-by 
points  in  northern  Illinois,  Iowa,  southern  Minnesota,  and  Nebraska 
when  the  rates  were  established,  tiiere  appears  to  be  no  sufficient  justi- 
fication now  for  a  continuance  of  that  policy.  The  differences  in  con- 
ditions east  and  west  of  the  Mississippi,  which  are  relied  upon  to 
justify  the  difference  in  the  methods  of  rate  construction,  are  disap- 
pearing. By  reference  to  the  statement  it  will  be  noted  that  the 
rate  of  7^  cents  from  Mexico  is  spread  over  a  territory  extending 
from  OttumWa,  169  miles,  to  Omaha,  804  miles,  and  that  the  same 
rates  are  also  maintained  from  St.  Louis,  which  is  about  100  miles 
more  distant  The  ton-mile  revenue  on  such  rates  from  St.  Louis 
to  Ottumwa  and  Omaha  is  6.07  mills  and  8.68  mills,  respectively. 
To  St.  Paul,  486  miles  distant  from  Mexico,  and  568  miles  from  St. 
Louis,  the  rate  is  10|  cents,  yielding  from  Mexico  4.82  mills  and  from 
St.  Louis  8.78  mills  per  ton-mile.  Comparing  distances  and  rates 
from  Mexico  to  Omaha  and  Lincoln,  we  find  that  for  a  difference  in 
distance  of  18.1  per  cent  the  rate  increases  40  per  cent.  To  these 
points  from  St.  Louis  the  ton-mile  earnings  are  8.68  mills  and  4.49 
mills,  respectively,  as  against  4.98  mills  and  6.85  mills  from  Mexico. 
This  record  is  bare  of  evidence  explaining  the  origin  and  reason  of 
this  adjustment,  the  result  of  which  apparently  gives  to  St.  Louii 
rates  which  are  low  and  unduly  preferential  when  compared  with  the 
rates  from  Mexico.  The  general  rates  from  St.  Louis  have  long  borne 
a  relationship  to  rates  from  Chicago,  and  we  are  aware  that  to  ques- 
tion the  present  adjustment  on  brick  from  St.  Louis  and  Mexico  to 
this  territory  is  in  effect  to  question  other  adjustments  not  now  before 
us.  This,  however,  is  not  a  ccmtrolling  consideration.  We  have  seen 
that  these  groupings  are  being  abandoned  in  connection  with  rates 
on  brick  to  Kansas,  Oklahoma,  and  a  portion  of  Nebraska,  which 
territory,  on  account  of  its  greater  distance,  affords  a  better  justifica- 
tion for  their  continuance  than  here.  We  conclude  and  find  that  the 
present  relationship  between  rates  on  fire  brick  in  carloads  from 
Mexico  and  from  St.  Louis,  respectively,  is  unduly  prejudicial  to  the 
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complainant  and  unduly  preferential  of  shippers  at  St  Louis.  We 
do  not  find,  however,  that  the  3-cent  differential  between  the  rates 
from  Mexico  and  St.  Louis  to  eastern  and  southeastern  points  may 
properly  be  used  as  a  measure  of  the  differential  to  be  applied  to 
traffic  to  the  west.  We  have  already  pointed  out  the  fact  that  the 
lines  delivering  shipments  from  Mexico  to  connections  at  St.  Louis 
or  East  St.  Louis  have  a  very  short  haul  and  assert  that  they  can 
not  reasonably  expect  relief  from  their  eastern  connections  in  case 
of  a  readjustment  of  through  rates  upon  a  lower  basis. 

The  Laclede-Christy  Clay  Products  Company,  intervener,  a  manu- 
facturer of  fir^  brick  at  St.  Louis,  joins  in  the  complainant's  request 
that  rates  to  all  points  be  made  the  same  from  Mexico  as  from  St 
Louis,  and  contends  that  the  present  rates  to  Oklahoma^ points  unduly 
favor  Mexico.  We  are  unable  to  agree  with  this  view.  We  are  of  the 
opinion  that  the  readjustment  of  rates  to  Oklahoma,  Kansas,  and 
Nebraska,  recognizing  substantial  differences  in  distance,  should  be 
completed  and  should  be  extended  to  other  territory.  With  the 
multiplication  of  shipping  and  consuming  points  throughout  the 
territory  west  of  the  Mississippi  large  groupings  can  not  consistently 
be  maintained. 

The  alleged  discrimination  against  Mexico  and  in  favor  of  Yan- 
dalia  and  producing  points  in  Illinois  was  not  placed  in  issue  by  the 
complaint  as  filed,  and  the  present  record  does  not  therefore  permit 
a  finding  as  to  this  situation.  It  appears,  however,  that  Yandalia, 
as  to  most  points  both  east  and  west,  is  given  the  St.  Louis  basis  of 
rates.  We  are  unable  to  find  in  the  explanation  of  its  origin  as 
already  stated  any  justification  for  this  arrangement.  Yandalia  is 
27  miles  from  the  Mississippi  River  and  only  23^  miles  from  Mex- 
ico. If  points  of  production  are  to  be  grouped  it  is  apparently 
more  equitable  to  group  Yandalia  with  Mexico  than  with  St  Louis 
or  any  other  Mississippi  crossing. 

The  record  before  us,  while  justifying  the  conclusion  that  the 
present  grouping  of  the  points  of  origin  and  destination  is  improper, 
does  not  afford  a  satisfactory  basis  for  prescribing  reasonable  rates 
from  these  points  to  the  territory  involved.  The  representatives  of 
the  defendants  at  the  hearing  practically  admitted  the  justness  of 
complainant's  request  for  a  differential  under  St.  Louis  where  the 
distance  favors  Mexico,  and  for  the  establishment  of  a  proper  rela- 
tion between  the  rates  from  Mexico  and  from  Illinois  points  based 
upon  distance  and  other  transportation  conditions.  They  will  there- 
fore be  expected  to  submit  within  90  days  from  the  service  of  this 
report  for  our  examination  and  approval  a  readjustment  of  the  rates 
here  found  unduly  prejudicial,  and  the  record  will  be  held  open  for 
such  further  proceedings  as  may  be  necessary  or  desirable. 

44 1.  c.  o. 


No.  4611. 
BICHMOND  CHAMBER  OF  COL.MERCE 
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SEABOARD  AIR  LINE  RAILWAY  ET  AL. 


Butmitted  May  6,  J91S.    Decided  AprU  £8, 1911. 


Upon  rehearing  in  Biohmot^  Ohmmber  of  Commerce  y.  8,  A.  L,  Ry.,  80  I.  O.  O., 
662,  Held: 

1.  That  the  carriers*  practice  of  uniformly  absorbing  switcliing  cliarges  on 

carload  traffic  to  or  from  industries  located  on  the  Norfolk  &  Portsmouth 
Belt  Line  Railroad  at  Norfolk,  while  refusing  to  absorb  switching 
charges  on  like  traffic  at  Richmond,  is  not  unduly  preferential  of  Norfolk 
or  unduly  prejudicial  to  Richmond  shippers. 

2,  That  the  practice  of  certain  carriers  serving  Richmond  of  absorbing  switch- 

ing charges  only  when  the  switching  line  competes  with  the  line-haul 
carrier,  while  refusing  to  absorb  such  charges  when  the  switching  line 
does  not  compete  with  the  line-haul  carrier,  constitutes  undue  discrimi- 
nation within  section  2  of  the  act  to  regulate  commerce  when  the  switch- 
ing serrioe  performed  is  substantially  similar. 
8.  The  original  order  modified  in  accordance  with  the  findings  of  tills  supple- 
mental report 

W.  A.  Olaagowj  jr.y  and  C.  D.  Drayton  for  complainant 
F.  W.  Owathmey^  J.  A.  Moss^  jr.y  R.  Walton  Moore,  and  0.  J. 
Rixey,  jr,^  for  Seaboard  Air  Line  Railway,  Southern  Railway  Com- 
pany, and  Atlantic  Coast  Line  Railroad  Company. 

W.  S.  Branson  for  Ches&peake  &  Ohio  Railway  Company. 

Bbpobt  of  thb  Commission  upon  Rehbaring. 

Danieui,  Oommisaioner: 

In  the  original  report  in  this  case,  Richmond  Chamber  of  Comr 

merce  v.  S.  A.  L.  Ry,,  30  I.  C.  C,  662,  we  foimd  that — 

the  refusal  of  the  defendants  to  absorb  switching  charges  on  some  carload  ship- 
ments at  Richmond  while  absorbing  such  diarges  on  other  carload  shipments  to 
and  from  that  point  is  unjust  discrimination  against  the  shippers  who  are  re- 
quired to  pay  such  charges,  and  also  that  the  refusal  of  the  defendants  to  ab- 
sorb switching  charges  on  some  carload  shipments  at  Richmond  while  absorb- 
ing such  charges  on  like  shipments  at  Norfolk  is  unjust  discrimination  against 
Richmond  and  trafllc  trani^rted  to  and  firom  that  point 

An  order  was  entered  against  certain  of  the  defendants  therein, 
the  Atlantic  Coast  Line  Railroad  Company,  Seaboard  Air  Line 
Railway,  and  Southern  Railway  Company,  whose  lines  reach  both 
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Norfolk,  Va,,  and  Richmond,  Va.,  requiring  them  to  cease  and 
on  or  before  September  1,  1914,  from  charging  for  the  switching 
of  carload  freight  at  Richmond  any  higher  rates  than  they  con- 
temporaneously charge  shippers  and  receivers  of  such  carload  freight 
for  switching  interstate  carload  freight  at  Norfolk. 

This  ordei  not  fully  reflecting  our  findings  as  above  set  forth,  com- 
plainant requested  a  modification  thereof  as  regards  the  alleged  dis- 
crimination between  shippers  at  Richmond.  The  three  defendants 
to  our  original  order  having  also  filed  a  petition  for  rehearing,  the 
Commission  reopened  the  entire  case  for  further  consideration. 

Neither  at  the  original  hearing  nor  upon  rehearing  were  the  rates 
in  effect  at  Richmond  or  Norfolk  alleged  to  be  inheroitly  unreason- 
able. Richmond  shippers  cont^id,  however,  that  the  Virginia  cities, 
including  Norfolk  and  Richmond,  are  generally  on  an  in  and  out 
rate  parity,  and  that  for  the  carriers  serving  both  Richmond  and 
Norfolk  to  absorb  certain  switching  charges  at  Norfolk  while  refus- 
ing to  absorb  the  switching  charges  on  like  traffic  at  Richmond  puts 
the  Richmond  shipper  at  a  substantial  disadvantage,  a  disadvantage 
which  is  alleged  to  be  unlawful.  The  point  is  also  made  that  thu 
present  absorption  practices  in  effect  at  Richmond  unduly  prefer 
certain  of  the  shippers  there  located  to  the  prejudice  of  other  ship- 
pers at  that  point. 

We  are  of  the  opinion  upon  further  consideration  that  the  dis- 
crimination alleged  to  exist  by  virtue  of  the  diversity  of  absorption 
practices  at  Richmond  and  Norfolk  is  not  unlawful.  It  appears  on 
further  hearing  that  the  former  record  in  this  case  did  not  fully  ex- 
plain the  absorption  practices  in  effect  at  Norfolk.  In  our  original 
report  we  said,  at  page  557: 

No  charge  Is  Imposed  on  the  Rhipper  or  receiver  of  freight  for  gwltching  at 
NorfbUc 

From  the  added  evidence  on  the  rehearing  it  now  appears  that  this 
is  true  only  with  respect  to  those  shippers  located  on  the  Norfolk  & 
Portsmouth  Belt  Line  Railroad  Company,  hereinafter  called  the 
belt  line.  The  industries  on  the  rails  of  other  carriers,  which  include 
about  three-fourths  of  the  entire  number,  are  subject  to  the  same 
limited  absorption  practices  as  are  in  effect  at  Richmond.  It  is  only 
those  shippers  at  Norfolk  located  on  the  rails  of  the  belt  line  who 
are  alleged  to  be  unduly  preferred  when  compared  with  shippers  at 
Richmond.  Whether  this  general  absorption  of  all  switching 
charges  to  and  from  points  on  the  belt  line  unduly  discriminates 
against  shippers  at  Norfolk  located  on  other  roads  is  not  in  issue  in 
this  case. 

44 1. 0.  a 


BIOHMOKD  GHABfBER  OP  OOMMERCE   V.  8.  A.   L.  BY.  467 

Prior  to  .November  6,  1909,  the  three  southern  carriers  petitioners 
herein  and  hereinafter  called  the  Coast  Line,  the  Seaboard,  and  the 
Southern,  together  with  the  Chesapeake  &  Ohio  Railway  Company 
and  the  Richmond,  Fredericksburg  &  Potomac  Railroad,  absorbed 
all  switching  charges  on  carload  traffic  at  Richmond  to  or  from  other 
than  local  points  on  their  own  lines,  local  points  being  defined  as 
those  points  not  reached  by  two  or  more  lines.  Thereafter,  however, 
by  tariffs  duly  filed,  the  Coast  Line,  the  Seaboard,  and  the  Southern, 
while  continuing  to  refuse  to  absorb  the  switching  charges  to  and 
from  local  points,  also  refused  to  absorb  the  switching  charges  to 
and  from  common  points  unless  the  switching  line  was  in  compe- 
tition for  the  traffic  with  the  line-haul  carrier.  Coal  and  coke  have 
never  been  included  in  the  nonabsorption  provisions.  On  traffic  to 
industries  situated  on  the  Norfolk  Belt  Line,  however,  the  defendant 
carriers  have  consistently  absorbed  the  switching  charges  on  car- 
load traffic  indiscriminately  whether  to  or  from  local  or  conmion 
points,  other  than  on  certain  forest  products  originating  at  near-by 
Carolina  producing  points. 

In  justification  of  this  difference  in  the  absorption  practices  at 
Norfolk  and  Richmond,  petitioners  allege  that  their  relationship 
with  the  belt  line  at  Norfolk  is  such  that  it  is  in  substance  a  joint 
terminal,  and  that  by  absorbing  all  switching  charges  to  and  from 
points  thereon  while  refusing  to  similarly  absorb  switching  charges  to 
and  from  industries  located  at  Richmond,  they  do  not  discriminate 
unduly  against  shippers  at  the  latter  point  where  there  is  no  belt  line. 

The  accompanying  map  shows  the  geographical  relation  of  Norfolk 
and  its  adjoining  suburbs.  The  Norfolk  &  Western  and  the  Vir- 
ginian, operating  in  connection  with  the  Norfolk  Southern,  alone 
enter  Norfolk  proper.  Prior  to  the  construction  of  the  belt  line,  the 
rails  of  the  Coast  Line,  Seaboard,  and  Southern  terminated  at  Ports- 
mouth. Freight  destined  to  Norfolk  had  to  be  ferried  across  the 
Elizabeth  River,  unless  it  was  moved  back  to  Kirby,  a  junction  point 
with  the  Norfolk  &  Western,  which  required  an  extra  haul  of  over 
40  miles.  To  overcome  this  difficulty  and  in  order  that  the  southern 
carriers,  together  with  the  New  York,  Philadelphia  &  Norfolk  and 
the  Chesapeake  &  Ohio,  might  more  conveniently  reach  those  indus- 
tries situated  in  Norfolk,  the  plan  of  constructing  a  belt  line  was 
inaugurated.  That  belt  line,  as  finally  completed  in  1898,  extends 
from  the  junction  point  of  the  New  York,  Philadelphia  &  Norfolk 
and  the  tracks  of  the  Norfolk  &  Carolina  Railroad  Company,  now  a 
part  of  the  Coast  Line,  at  Pinners  Point,  Va.,  around  ihe  southern 
edge  of  Portsmouth  and  across  the  south  branch  of  the  Elizabeth 
River  to  a  connection  with  the  Norfolk  A  Western  at  Berkley,  in  all 
a  distance  of  5.8  miles.    Subsequently  the  Elizabeth  River 
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extending  south  about  7  miles  from  a  connection  with  the  belt  line 
in  Berkley  became  a  branch  of  the  belt  line.  The  belt  line,  under 
a  lease  from  the  Southern  Railway,  also  operates  a  spur  L8  miles  in 


length  extending  into  the  city  of  Portsmouth.  Freight  coming  from 
or  destined  to  industries  in  Norfolk  proper  over  any  of  the  southern 
routes  now  reaches  Norfolk  via  the  belt  line  and  the  Norfolk  & 
Western  bridge  over  the  eastern  branch  of  the  Elizabeth  River. 
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It  is  the  view  of  petitioners  that  the  property  of  the  belt  line  is 
simply  the  joint  property  of  the  owning  lines  and  that,  therefore,  each 
of  such  lines  has  an  equal  right  of  access  to  the  industries  located 
thereon,  a  right  which  makes  such  industries  the  terminals  of  each 
owning  line.  Complainant  insists,  however,  that  the  belt  line  is  a 
distinct  corporate  entity  and  that  ^^the  absorption  of  its  switching 
charges  by  defendants  operating  at  Norfolk  stands  upon  the  same 
footing  legally  as  though  it  were  owned  and  operated  independently 
of  the  defendants." 

We  are  unable  to  take  complainant's  view  of  the  matter.  It  may,  of 
course,  be  true  from  a  technical  legal  standpoint  that  a  stockholder 
ordinarily  has  no  interest  in  the  property  of  the  corporation  in  which 
he  holds  stock.  But  the  control  exercised  by  the  owning  lines  over  the 
belt  line  is  such  as  to  obliterate  distinctions  as  to  essential  identity  for 
operating  purposes  between  the  controlling  companies  and  the  belt 
line. 

In  determining  whether  this  belt  line  constitutes  a  joint  terminal, 
its  early  history  and  organization  are  significant.  By  act  of  the 
general  assembly  of  Virginia,  approved  March  4,  1896,  certain  in- 
dividuals were  authorized  to  incorporate  under  the  name  of  the 
^^Southeastern  &  Atlantic  .Railroad  Company,"  with  authority  to 
construct  a  railroad  from  any  point  on  the  line  of  the  Norfolk  & 
Carolina  Railroad  Company  at  Pinners  Point  to  any  point  on  the 
line  of  the  Norfolk  &  Western  between  the  eastern  and  southern 
branches  of  the  Elizabeth  River.  There  was  no  construction  what- 
ever under  this  charter,  but  by  contract  dated  July  7,  1897,  the  fol- 
lowing eight  railroad  companies,  the  New  York,  Philadelphia  &  Nor- 
folk Railroad  Company,  Seaboard  &  Roanoke  Railroad  Company, 
now  a  part  of  the  Seaboard,  the  Norfolk  Southern  Railroad  Com- 
pany, the  Norfolk  A  Western  Railway  Company,  the  Atlantic  & 
Danville  Iftailway  Company,  now  a  part  of  the  Southern,  the  Nor- 
folk &  Carolina  Railway  Company,  now  a  part  of  the  Coast  Line,  the 
Southern  Railway  Company,  and  the  Chesapeake  &  Ohio  Railway 
Company,  entered  into  a  mutual  agreement,  the  preamble  of  which 
recited  tiiat — 

each  of  the  companies  above  named  desires  to  secure  the  construction  of  a 
balt-Une  railroad  from  Pinners  Point,  Ya.,  to  a  connection  with  the  Norfolk  & 
Western  RaUway  In  Berkley,  Ya.,  for  the  mutual  benefit  of  each  in  the  int^- 
change  of  business,  and  it  is  conceded  to  be  for  the  best  interest  of  all  that  the 
same  should  be  constructed,  maintained,  and  operated  under  a  separate  organi- 
zation in  which  aU  are  to  be  equally  interested  and  each  to  haye  an  equal 
representation,  and  it  has  been  decided  to  construct,  maintain,  and  cerate  same 
under  the  charter  of  the  Southeastern  &  Atlantic  Railway  Company. 

Each  of  the  contracting  companies  agreed  to  subscribe  and  pay 
for  one-eighth  of  the  capital  stock,  and  each  was  to  have  one  repre- 
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sentative  on  the  board  of  directors.  By  an  act  approved  January  12, 
1898,  the  name  of  the  corporation  previously  autiiorized  was  changed 
by  the  legislature  of  Virginia  to  the  ^  Norfolk  &  Portsmouth  Belt 
Line  Railroad  Company.''  The  capital  stock  was  fixed  at  not  less 
than  $20,000,  and  it  was  provided  that  the  board  of  directors  diould 
consist  of  eight  members.  Shortly  thereafter  construction  was  begun 
and  the  belt  line  was  completed  and  opened  for  business  in  1898. 

Not  only  from  the  act  incorporating  the  original  Southeastern  & 
Atlantic  Railroad  Company  and  that  changing  its  name  to  the 
Norfolk  &  Portsmouth  Belt  Line  Railroad  Company,  but  from  its 
physical  contour  and  manner  of  operation  as  well,  it  appears  that 
the  belt  line  was  constructed  for  belt-line  purposes  only,  and  in  order 
that  the  eight  carriers  might  thereby  have  rail  c(mnections  into 
Norfolk  proper.  In  view  of  these  facts  and  of  the  exclusive  control 
which  the  carriers  exercise  by  virtue  of  their  joint  stock-ownership 
and  equal  representation  on  the  board  of  directors,  we  are  of  opinion 
and  find  that  the  belt  line  is  a  part  of  the  line  of  each  of  the  owning 
carriers  for  terminal  purposes.  It  is  of  no  consequence  that  the 
carriers  do  not  directly  own  the  belt  line,  but  each  merely  its  allotted 
share  of  the  stock,  nor  that  a  charge  of  $1.50  is  made  in  their  re- 
spective tariffs  for  deliveries  to  industries  located  thereon.  Each 
owning  carrier  contributes  to  the  expenses  of  operation  in  the  form 
of  absorbing  this  switching  charge,  but  it  is  simply  a  financial 
method  of  prorating  the  cost  of  the  belt  line's  maintenance  and  opera- 
tion. In  substance  it  is  nothing  more  or  less  than  applying  the 
line-haul  rate  to  industries  situated  on  the  belt  line,  a  practice  which 
is  not  uncommon  where  the  line-haul  carrier  owns  the  terminal  sev- 
erally. It  is  true  that  from  time  to  time  this  joint. oWtaer^ip  has 
undergone  various  changes,  either  by  the  sale  of  an  interest  to  an- 
other carrier  or  through  the  consolidation  of  two  or  more  of  the 
original  parties.  At  present  there  are  seven  joint  owners  of  the 
stock,  but  in  view  of  the  relationship  existing  between  the  owning 
lines  and  the  belt  line,  and  since  each  owns  a  substantial  interest  in 
the  belt  line,  we  are  of  opinion  and  find  that  the  industries  located 
upon  the  belt  line  must  be  treated  as  situated  on  the  joint  terminals  of 
all  the  owning  lines.  We  therefore  conclude  that  the  practices  of  the 
Seaboard,  the  Southern,  and  the  Coast  Line  of  indiscriminately  ab- 
sorbing the  switching  charges  on  carload  traffic  to  and  from  in- 
dustries on  the  belt  line  at  Norfolk,  while  refusing  to  absorb  switch- 
ing charges  on  like  traffic  to  and  from  industries  off  their  lines  at 
Richmond,  are  not  unduly  prejudicial  to  the  shippers  at  the  latter 
point.  L.  cfe  N.  R.  R,  Co.  v.  United  States,  242  U.  S.,  60;  LauisviOe 
Board  of  Trade  v.  Z.  <&  N.  R.  R.  Co.,  40  I.  C.  C,  679;  Manufacturers 
Rail/way  Co.  v.  St.  £.,  /.  M.  <6  S.  Ry.  Co.^  28  L  C.  C-,  98.    In 
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L.  dk  N.  R.  B.  Co.  v.  United  States^  aupra,  the  court  said^  in  speaking 
of  the  legal  effect  of  the  joint  ownership  of  the  Nashville  terminals 
by  the  Louisville  &  Nashville  and  the  Nashville,  Chattanooga  &  St. 
Louis,  page  78 : 

If  either  carrier  owned  and  used  thii  terminal  alone  it  could  not  be  found 
to  discriminate  agalnat  the  Tennessee  Central  by  merely  refusing  to  switch 
for  it ;  that  is,  to  move  a  car  to  or  from  a  final  or  starting  point  from  or  to  a 
point  of  exchange.  We  conceive  that  what  is  true  of  one  owner  would  be 
equally  true  of  two  Joint  owners. 

What  is  true  of  a  terminal  owned  jointly  by  two  carriers  we  con- 
sider is  also  true  where,  as  here,  there  are  seven  joint  owners,  since 
each  owns  a  substantial  interest  in  the  belt  line. 

There  are  two  instances,  however,  where  the  defendants  fail  to 
absorb  the  switching  charges  to  industries  on  the  belt  line.  On 
traffic  destined  to  the  Richmond  Cedar  Works,  which  is  located  at  the 
end  of  the  7-mile  branch  running  south  from  Berkley,  and  the  only 
industry  of  importance  on  that  branch,  defendants'  tariffs  carry  a 
switching,  charge  of  $2.50,  of  which  the  carriers  absorb  $1.50.  De- 
fendants also  refuse  to  absorb  the  switching  charges  on  certain  forest 
products  from  near-by  Carolina  points  destined  to  industries  on  the 
belt  line  on  the  ground  that  the  revenue  from  this  traffic  is  too  thin  to 
make  such  absorption  possible.  Neither  point  is  directly  in  issue; 
but  since  in  the  first  instance  the  industry  is  beyond  what  is  com- 
monly considered  the  Norfolk  switching  limits,  the  practice  does  not 
seem  unreasonable  or  unduly  discriminatory.  Nor  are  there  sufficient 
facts  in  this  record  for  us  to  determine  whether  the  refusal  to  absorb 
on  forest  products  is  unlawful. 

It  appears  that  it  is  the  practice  of  the  owning  carriers  at  Nor- 
folk to  refuse  to  absorb  the  switching  charges  of  the  belt  line  on  in- 
termediate switching  of  noncompetitive  traffic.  The  carriers  will  be 
expected  to  remedy  this  inconsistency. 

Passing  from  the  first  issue  considered,  supra^  we  come  to  the  con- 
sideration of  the  present  practices  of  the  petitioning  carriers  at  Rich- 
mond, under  which  the  switching  charges  to  and  from  industries  off 
their  lines  are  absorbed  only  in  the  event  that  the  switching  line 
actually  competes  with  the  line-haul  carrier  for  the  traffic  from  and 
to  common  points. 

It  is  a  general  rule  among  the  carriers  serving  Richmond  that 
switching  charges  will  only  be  absorbed  when  compelled  by  com- 
petition. But  the  so-called  trunk  lines,  as  distinguished  from  the 
southern  lines,  give  a  different  meaning  to  the  term  ^^  competition.- ^ 
The  Chesapeake  A  Ohio  and  the  Richmond,  Fredericksburg  &  Poto- 
mac consider  all  traffic  competitive  ^^  where  two  lines  operate  between 
different  points  regardless  of  the  location  of  the  industry ; "  that  is  to 
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say,  that  traffic  is  competitive  where  a  point  is  served  by  more  than 
one  line  even  though  an  industry  at  such  point  may  be  on  the  local 
terminals  of  but  one  of  the  carriers.  The  Coast  Line,  the  Sea- 
board, and  the  Southern  treat  as  competitive  only  that  traffic  for 
which  the  switching  line  is  in  competition  with  the  line-haul  car- 
rier. In  other  words,  the  Chesapeake  &  Ohio  and  the  Kich- 
mond,  Fredericksburg  &  Potomac  absorb  switching  charges  on  traffic 
destined  to  or  coming  from  all  common  points  irrespective  of 
whether  or  not  the  switching  carrier  reaches  the  common  point  with 
its  own  rails,  while  the  southern  carriers  will  absorb  the  switching 
charges  only  on  traffic  to  and  from  a  community  which  the  switching 
line  actually  reaches.  This  practice  of  the  southern  carriers  is  alleged 
to  be  unjustly  discriminatory  and  unduly  prejudicial  under  sections  2 
and  3  of  the  act. 

The  three  southern  carriers  seek  to  defend  these  absorption  prac- 
tices on  the  ground  that  the  "  competition "  on  traffic  to  and  from 

>5o. 


Oxford,  fi 

Norlina,N.C, 


3.AL. 


an  industry  on  a  switching  line  which  does  not  reach  the  common 
point  is  not  sufficiently  real  to  require  equality  of  treatment  in  the 
matter  of  switching  absorptions;  that  the  location  of  an  industry 
upon  the  rails  of  the  carrier  reaching  the  common  point  constitutes 
a  substantially  dissimilar  circumstance  within  section  3;  and  that 
section  2  is  inapplicable,  since  the  service  performed  from  the  point 
of  origin  to  an  industry  upon  a  competing  line-haul  carrier's  rails  is 
not  "under  substantially  similar  circumstances  and  conditions"  to 
that  performed  in  the  transportation  to  an  industry  otherwise 
situated. 

The  precise  point  is  best  illustrated  by  a  practical  example.  The 
accompanying  diagram  shows  the  situation.  Oxford,  N.  C,  is  a 
point  reached  both  by  the  Southern  and  the  Seaboard,  but  not  by 
the  Chesapeake  &  Ohio.  Norlina,  N.  C,  is  a  local  point  on  the  Sea- 
board. Assume  that  industries  A,  B,  and  0  on  the  Seaboard,  the 
Southern,  and  the  Chesapeake  &  Ohio,  respectively,  are  similarly 
located  with  regard  to  the  interchange  tracks  of  the  three  carriers 
at  Richmond.  On  traffic  from  Oxford  to  industry  B  on  the  South- 
em,  the  Seaboard  will  absorb  the  Southern's  switching  charges.  But 
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cm  traffic  from  Oxford  to  industry  C,  on  the  Chesapeake  &  Ohio,  the 
Seaboard  refuses  to  absorb  the  Chesapeake  &  Ohio's  switching 
charges.  On  traffic  from  and  to  Norlina,  a  local  point,  however,  the 
Seaboard  refuses  to  absorb  all  switching  charges  whatsoever  to  any 
off-line  industry. 

We  do  not  consider  that  this  practice  is  in  violation  of  section  8. 
Under  that  section  it  is  now  well  established  that  actual  'competition 
justifies  a  difference  in  rates.  Industry  C's  unfavorable  location  on 
the  rails  of  a  carrier  which  does  not  reach  the  common  point  is  a 
factor  which  prevents  the  Seaboard's  refusal  to  absorb  the  switch- 
ing charges  on  its  traffic  from  amounting  to  undue  prejudice  within 
section  8.  Further,  it  is  not  within  the  power  of  the  Seaboard  to 
equalize  industry  C's  unfavorable  industrial  location.  If,  in  the 
event  of  an  order  requiring  that  the  undue  prejudice  be  removed,  it 
chose  to  comply  by  refusing  to  absorb  any  switching  charges  what- 
soever, industry  B,  being  on  the  rails  of  a  carrier  which  reaches 
Oxford,  would  still  retain  its  commercial  advantage.  We  have  ex- 
pressly said  that  there  can  be  no  undue  prejudice  within  section  3, 
unless  it  is  within  the  power  of  the  carrier  charged  with  the  dis- 
crimination to  do  away  with  it  by  its  own  act.  Ashland  Fire  Brick 
Co.  V.  So.  By.  Co.y  22  I.  C.  C,  115.  At  page  120  the  Commission 
said: 

The  test  of  discrimination  is  the  ability  of  one  of  the  carrien  participating 
in  the  two  through  routes  from  its  two  points  of  origin  to  the  same  point  of 
destination  to  put  an  end  to  the  dlBcrlmination  by  its  own  act 

The  same  principle  was  reaffirmed  in  Elevation  AUowances  at  St. 
Louis  and  East  St.  Louis,  80 1.  C.  C,  696,  699. 

But  we  are  of  the  opinion  that  the  present  practices  of  the  car- 
riers serving  Richmond  are  imlawful  within  section  2  of  the  act. 

Complainant  insists  that  when  the  line-haul  carrier  reaches  the 
common  point  and  competes  for  the  traffic  to  or  from  Richmond 
proper,  the  absorption  of  the  switching  charges  should  not  be  con- 
fined to  that  traffic  for  which  the  switching  line  competes  for  the 
entire  haul.  That  is,  if  the  Seaboard  absorbs  the  switching  charges 
for  the  shipper  on  the  terminal  tracks  of  the  Southern,  it  should 
also  absorb  the  switching  charges  for  the  shipper  on  the  terminal 
tracks  of  the  Chesapeake  &  Ohio.  Unless  this  is  done,  complainant 
contends  that  the  two  shippers  are  not  upon  an  equality,  since  the 
Seaboard  pays  for  a  delivery  service  to  shippers  on  the  terminal 
tracks  of  the  Southern  and  declines  to  pay  for  a  similar  delivery 
service  to  shippers  on  the  terminal  tracks  of  the  Chesapeake  &  Ohio. 
This  treatment,  complainant  argues,  is  similar  to  that  condemned 
by  the  Supreme  Court  in  Wight  v.  United  States,  167  U.  S.,  512. 
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Section  2  is  primarily  directed  against  discrimination  between 
shippers  located  in  the  same  community.  It  is  aimed  to  put  all 
shippers  within  a  switching  district  upon  a  substantial  equality. 
It  provides  that  where  a  carrier  receives  from  any  person  a 
greater  compensation  for  any  service  rendered  in  the  transportation 
of  passengers  or  property  than  it  receives  from  any  other  person 
for  doing  for  him  a  ^^  like  and  contemporaneous  service  in  the  trans- 
portation of  a  like  kind  of  traffic  under  substantially  similar  cir- 
cumstances and  conditions,  such  common  carrier  shall  be  deemed 
guilty  of  unjust  discrimination,''  a  discrimination  which  is  pro- 
hibited and  declared  to  be  unlawful.  Under  this  section  it  is  set- 
tled that  the  competition  of  rival  carriers  as  such  does  not  constitute 
substantially  dissimilar  circumstances  to  justify  a  difference  in 
treatment  Wight  v.  United  StateSj  supra;  I.  C.  C.  v.  Alabama 
Midland  Ry.  Co.,  168  U.  S.,  144, 146. 

In  the  Wight  Case,  supra,  it  appeared  that  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway,  hereinafter  called  the  Pan 
Handle,  and  the  Baltimore  &  Ohio  Kailroad  served  both  Cincinnati 
and  Pittsburgh.  The  Pan  Handle  applied  its  flat  Pittsburgh  rate  of 
15  cents  to  the  industry  of  one  Bruening  located  upon  an  industrial 
siding  on  its  line  at  Pittsburgh.  The  Baltimore  &  Ohio,  also  carrying 
a  flat  15-cent  rate  to  Pittsburgh,  did  not  reach  Bruening's  brewery 
with  its  own  rails,  but  in  order  to  meet  the  Pan  Handle's  rate  to  Bruen- 
ing, it  was  accustomed  to  dray  the  traffic  from  its  freight  house  to 
Bruening's  brewery  free  of  charge,  subsequently  arranging  that 
Bruening  should  do  the  hauling,  for  which  he  was  allowed  3^  cents  per 
100  pounds.  One  Wolf  also  operated  a  brewery  at  Pittsburgh  but  was 
not  located  upon  the  rails  of  any  carrier  and  had  to  pay  the  full 
15-cent  Pittsburgh  rate  plus  the  drayage  charge  to  get  his  shipments 
to  his  brewery,  for  the  Baltimore  &  Ohio  refused  to  make  him  any 
allowance.  The  Baltimore  &  Ohio  was  indicted  and  convicted  for 
violation  of  section  2.  The  conviction  was  sustained  by  tiie  Supreme 
Court  of  the  United  States  on  the  ground  that  for  the  same  services 
the  Baltimore  &  Ohio  charged  11^  cents  to  Bruening  and  15  cents  to 
Wolf,  the  3^  cents  drayage  allowance  amounting  to  a  rebate.  The 
point  was  taken  that  Bruening  was  more  favorably  situated  than 
Wolf,  since  upon  the  rails  of  a  carrier  competing  for  the  traffic,  and 
hence  was  under  substantially  dissimilar  circumstances.  The  court 
said,  however,  that  ^^  that  phrase  (under  substantially  similar  circum- 
stances and  conditions)  as  found  in  section  2  refers  to  the  matter  of 
carriage  and  does  not  include  competition."  This  principle  was  reaf- 
firmed subsequently  in  /.  C.  C.  v.  Alabama  Midland  By.  Co.,  supra. 
At  page  166  the  Supreme  Court  said: 
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Afl  we  have  shown  in  the  recent  case  of  Wight  y.  United  States,  107  U.  S., 
612,  the  purpose  of  the  second  section  is  to  enforce  equality  between  shippers 
over  the  same  line  and  to  prohibit  any  rebate  or  other  device  by  which  two 
shippers  shipping  over  the  same  line,  the  same  distance,  under  the  same  cir- 
comstances  of  carriage,  are  compelled  to  pay  different  prices  therefor;  and  we 
there  held  that  the  phrase  **  under  substantially  similar  circumstances  and  con- 
ditions," as  used  in  the  second  section,  refers  to  the  matter  of  carriage  and  doey 
not  include  competition  between  rival  routes. 

We  are  of  opinion  that  the  principles  underlying  the  Wight  Case^ 
supra^  and  the  Alabama  Midland  Case^  supra^  are  controlling  here. 
It  was  held  in  the  Wight  Case,  supra^  that  the  fact  of  B  meninges 
location  upon  the  rails  of  the  Pan  Handle  did  not  justify  the  Balti- 
more &  Ohio  in  treating  him  in  a  different  manner  than  it  did  the 
complainant.  If  it  was  unlawful  under  section  2  for  the  Baltimore 
&  Ohio  to  absorb  the  drayage  charge  on  traffic  over  its  line  to  Bruen 
ing's  brewery,  we  consider  that  it  would  equally  be  unlawful  for  the 
Baltimore  ft  Ohio  to  absorb  the  delivery  charge  were  Bruening's 
goods,  coming  into  Pittsburgh  over  the  Baltimore  &  Ohio,  switched 
to  his  industry  over  the  rails  of  a  subsequently  constructed  line  or 
over  the  rails  of  the  Pan  Handle,  while  the  Baltimore  ft  Ohio  at  the 
same  time  refused  to  absorb  the  switching  charges  on  complainant's 
traffic  were  he  also  now  located  upon  a  carrier's  rails. 

The  movement  from  the  interchange  tracks  of  the  Seaboard  at 
Richmond  to  industry  B  or  to  industry  C  is  simply  a  delivery 
service.  We  are  of  the  opinion  that  for  the  Seaboard  to  collect  the 
switching  charges  of  the  Chesapeake  ft  Ohio  to  industry  C,  while 
absorbing  the  switching  charges  of  the  Southern  to  industry  B,  in 
effect  is  granting  a  rebate  to  the  latter  shipper  and  is  unlawful  within 
section  2 — ^unlawful  because  the  location  of  industry  B  on  the 
Southern  does  not  justify  the  Seaboard's  difference  in  practice  any 
more  than  the  location  of  Bruening's  brewery  on  the  Pan  Handle 
justified  the  Baltimore  ft  Ohio's  difference  in  practice.  Just  as  in 
the  Wight  Case^  supra^  the  Baltimore  ft  Ohio  was  hauling  traffic 
from  Cincinnati  to  Pittsburgh  for  Bruening  at  a  lower  charge  than  it 
hauled  the  same  traffic  in  the  same  direction  over  the  same  rails  for 
the  complainant,  so  here  on  traffic  from  Oxford  over  the  Seaboard, 
industry  C  is  paying  more  for  the  same  service  over  the  same  rails 
in  the  same  direction  than  is  industry  B. 

Petitioners  attempted  to  distinguish  the  Wight  Oa$e^  aupra^  on 
the  ground  that  the  service  performed  for  industry  B  and  industry 
C  is  not  ^^like"  service  within  section  2.  It  is  argued  that  were 
industry  B  and  industry  C  not  within  the  switching  district  of 
Richmond  but  26  miles,  respectively,  from  the  interchange  tracks  of 
the  Southern  and  the  Seaboard,  the  service  which  the  Seaboard 
performs  on  traffic  from  Oxford  through  Richmond  to  industry  B 
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would  bo  a  dissimilar  service  to  that  rendered  on  traffic  to  industry 
C.  They  also  argue  that  for  precisely  the  same  haul  over  the  same 
rails,  in  the  same  direction,  it  has  been  held  that  the  service  rendered 
in  moving  import  and  domestic  traffic  is  unlike  service  within  sec- 
tion 2.  ImpoH  Rate  Caae^  162  U.  S.,  197;  Pittsburgh  Plate  Glass 
Co.  V.  P.,  C,  C.  (&  St  L.  Ry.  Co.,  13  I.  C.  C,  87,  89, 100. 

We  do  not  deny  the  soundness  of  these  arguments,  but  where  the 
industries  are  situated  within  the  switching  district  of  the  same  city 
and  are  substantially  equidistant  from  the  respective  interchange 
tracks,  we  are  of  the  opinion  that  the  service  whidi  the  line-haid 
carrier  renders,  whether  the  traffic  is  ultimately  destined  to  industry 
B  or  industry  C,  is  like  service  within  section  2.  It  is  the  line-haul 
movement  which  that  section  primarily  contemplates.  Where  the 
short  delivery  service  within  the  switching  district  is  substantially 
the  same  in  either  instance,  we  are  of  the  opinion  that  the  line-haul 
carrier  is  receiving  a  greater  compensation  from  one  shipper  than 
from  another  for  a  like  service  when  it  absorbs  the  switching  charges 
of  one  switching  line  and  not  those  of  another. 

The  carriers'  refusal  to  absorb  the  switching  charges  on  traffic  to 
and  from  strictly  local  points  is  justifiable.  In  such  instances  the 
transportation  service  is  substantially  dissimilar,  for  the  movement 
is  either  over  a  different  line  or,  if  over  the  same  line,  for  a  sub- 
stantially different  line  haul.  If  the  carriers,  in  view  of  our  con- 
clusions herein,  hereafter  absorb  the  switching  charges  equally  for 
all  shippers  on  traffic  to  or  from  common  points,  while  continuing  to 
refuse  to  absorb  the  switching  charges  to  or  from  strictly  local  points, 
it  may  result  that  the  aggregate  charges  for  the  latter  service  will  ex- 
ceed those  for  the  through  service  to  or  from  the  industries  at  Ridi- 
mond.  Although  this  might  be  considered  a  technical  departure 
from  the  fourth  section,  the  Commission  in  Conference  Ruling  801, 
paragraph  (^f),  and  in  Fourth  Section  Order  No.  5  of  March  20, 
1911,  has  provided  for  this  situation. 

We  do  not  consider  that  the  carriers  must  absorb  the  switching 
charges  indiscriminately  to  all  industries  within  the  switching  limits 
of  Richmond  if  they  choose  to  absorb  the  switching  charges  to  any 
one  industry  off  their  rails.  The  illegality  herdn  found  to  exist  is 
the  receiving  of  a  greater  compensation  for  one  service  than  for  a 
like  service  under  substantially  similar  circumstances  and  conditions. 
To  take  a  concrete  example  and  referring  again  to  the  diagram. 
Suppose  industry  C  were  5  miles  distant  from  the  interchange  tracks 
of  the  Seaboard,  while  industry  B  were  only  2  miles  distant  Suppose 
the  Chesapeake  ft  Ohio's  switching  charge  amounted  to  $5,  while 
that  of  the  Southern  was  $2.  If  the  Seaboard  absorbed  the  South- 
em's  $2  switching  charge  on  traffic  to  industry  B,  we  do  not  consider 
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that  it  must  absorb  the  entire  $5  switching  charge  of  the  Chesapeake 
&  Ohio  on  traffic  to  industry  C,  but  only  to  the  extent  to  which  the 
service  is  similar.  In  other  words,  it  would  probably  be  necessary 
for  the  Seaboard  to  absorb  $2  of  the  $5  charge  of  the  Chesapeake 
&CHiio. 

We  are  of  opinion,  therefore,  and  find,  that  the  practice  of  the 
southern  lines  of  absorbing  switching  charges  only  when  the  switch- 
ing line  actually  competes  with  the  line-haul  carrier  on  traffic  to  or 
from  industries  at  Richmond  under  substantially  similar  circum- 
stances and  conditions  as  defined  in  section  2  is  unlawful 

On  all  coal  and  coke  traffic  from  the  West  Virginia  mines  it  is  the 
general  practice  of  all  carriers  at  Richmond  to  absorb  ttte  switching 
charges  whether  the  coal  originates  at  the  same  mine  or  different 
mines.  This  is  justified  on  the  ground  that  coal  traffic  is  extremely 
competitive;  that  the  Chesapeake  &  Ohio,  which  serves  its  own  mines 
in  West  Virginia,  applies  the  line-haul  rate  to  its  industries  in  Rich- 
mond; that  the  so-called  southern  carriers,  who  deliver  coal  at  Rich- 
mond only  in  connection  with  the  Norfolk  &  Western  and  the  Vir- 
ginian railways,  must  absorb  all  switching  charges  on  that  traffic 
in  order  to  compete  with  the  Chesapeake  &  Ohio  coal.  We  do  not 
decide  whether  this  amounts  to  undue  discrimination.  It  does  not 
appear  that  coal  and  coke  are  competitive  with  other  traffic  moving 
into  Richmond,  and  the  absorption  of  switching  charges  upon  certain 
traffic  and  not  upon  other  traffic  is  not  in  itself  unduly  discrimina- 
tory. Cattle  R(M€Tff  A890.  of  Texas  v.  F.  W.  dk  D.  C.  Ry.  Co^  7 
L  a  C,  518. 

In  so  far  as  the  order  in  our  original  report  conflicts  with  our 
holdings  herein,  it  will  be  modified  and  an  appropriate  (Mrder  entered. 

Habuln,  Commviaaioner^  concurring : 

The  Commission  in  the  performance  of  its  duties  must  in  the  first 
instance  be  guided  by  its  own  construction  of  the  law  that  it  admin- 
isters; but  when  any  part  of  the  act  has  been  construed  by  the  court 
of  last  resort  it  must,  of  course,  follow  along  the  path  thus  made 
for  it.  I  am  therefore  readily  able  to  concur  in  the  foregoing  report, 
not  only  because  that  disposition  of  the  case  seems  necessarily  to  be 
required  under  the  ruling  of  the  Supreme  Court  of  the  United  States 
in  Wight  v.  Umted  States^  167  U.  S.,  612,  but  because  the  conclu- 
sions announced  in  it  are  sound  and  just  in  themselves. 

The  facts  in  the  case  before  us  are  fully  stated  in  the  report  of 
the  Commission,  and  it  will  therefore  suffice  in  this  brief  expression 
of  my  own  views  to  point  out  that,  as  between  the  practice  of  the 
Southern  Railway  at  Richmond  and  the  practice  of  the  Baltimore 
&  Ohio  described  in  the  Wight  Case^  there  is  no  difference  in  («) 
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the  character  of  the  service,  (h)  the  reascxi  assigned  for  the  diserimi- 
nation,  or  (c)  the  ultimate  result  both  to  the  shipper  and  to  the  line- 
haul  carrier.  In  each  case  is  disclosed  an  effort  by  one  line  to  over- 
come its  disadvantage  with  respect  to  traffic  of  a  competing  line  and 
secure  it  away  from  that  line  by  an  undertaking  to  make  delivery  at 
destination  to  a  plant  not  on  its  own  rails  but  on  the  rails  of  its 
competitor.  To  accomplish  this  result,  the  delivery  service  in  each 
case  is  performed  at  the  expense  of  the  line  operating  under  the 
disadvantage,  thus  making  the  cost  to  the  consignee,  for  the  line 
haul  and  delivery,  no  greater  than  it  would  have  been  if  the  com- 
peting'line,  with  the  plant  on  its  own  rails,  had  handled  the  traffic 
The  character  and  result  of  the  service  of  the  Southern  at  Richmond 
are  therefore  the  same  as  the  character  and  result  of  the  Baltimore  & 
Ohio's  service  in  the  Wight  Case,  Moreover,  the  reason  assigned  by 
the  Baltimore  &  Ohio  for  its  discrimination  in  the  Wight  Case  was 
competition,  and  the  Southern  assigns  the  same  reason  here  for  its 
discrimination  at  Richmond. 

It  is  true  that  in  the  Wight  Case  the  Baltimore  &  Ohio  performed 
the  service  by  the  use  of  a  horse  and  cart,  while  at  Richmond  the 
same  service,  namely,  the  delivery  of  the  traffic  to  the  consignee's 
place  of  business  from  the  rails  of  the  carrier  that  has  had  the  line 
haul,  is  performed  for  the  latter  by  the  locomotive  and  on  the  rails 
of  a  switching  line.  In  each  case,  however,  the  same  end  was  in  view, 
namely,  to  secure  the  traffic  away  from  a  competing  line.  The  only 
distinction  between  the  two  cases  is  in  the  facility  employed  for  doing 
precisely  the  same  thing.  The  question,  then,  seems  to  be,  Is  the 
thing  done  made  lawful  or  unlawful  according  to  the  kind  of  facility 
used  in  doing  itt 

It  is  said  that  in  the  WigfU  Case  the  rail  transportation  service 
performed  for  the  two  shippers  by  the  Baltimore  &  Ohio  "was 
identical,"  and  that  "  it  was  over  the  same  rails  in  the  same  direc- 
tion ; "  that  a  proper  application  of  section  2  was  made  by  the  court 
in  that  case  is  therefore  conceded.  But  that  section,  it  is  urged, "  does 
not  apply  to  shippers  over  different  routes  or  partly  over  the  same 
route  and  partly  over  different  routes;"  and  it  is  said  that  "the 
transportation  service  from  Oxford  to  an  industry  on  the  Seaboard 
and  the  transportation  from  Oxford  to  an  industry  on  the  Chesa- 
peake &  Ohio  are  not  like  and  contemporaneou&"  So  far  as  the 
Southern  Railway  is  concerned,  its  service  from  Oxford  to  Richmond 
is  in  the  same  direction  over  the  same  rails  and  is  precisely  "  identi- 
cal "  for  a  delivery  at  Richmond  to  an  industry  on  the  Seaboard  with 
a  delivery  at  Richmond  to  an  industry  on  the  Chesapeake  &  Ohio. 
With  respect  to  industries  on  its  own  rails  the  Seaboard  is  merely  a 
switching  line  for  the  Southern  when  the  latter  has  the  line  haul; 
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the  C!hesapeake  &  Ohio,  with  respect  to  the  industries  on  its  rails, 
bears  exactly  the  same  relation  to  the  Southern.  The  suggestion 
that  the  transportation  service  from  Oxford  to  a  Seaboard  industry 
is  not  like  and  contemporaneous  with  the  service  to  a  Chesapeake  & 
Ohio  industry  therefore  springs  only  from  the  fact  that  the  Southern 
has  joined  with  the  Seaboard  in  making  through  rates  from  Oxford 
to  each  industry  on  the  Seaboard's  terminals  at  Richmond,  while  it 
has  not  joined,  but  on  the  contrary  refuses  to  join,  with  the  Chesa- 
peake &  Ohio  in  making  through  rates  from  Oxford  to  industries  on 
the  rails  of  the  latter  in  Richmond.  The  resulting  difference  in 
charges  as  between  a  Seaboard  industry  and  a  Chesapeake  &  Ohio 
industry  is  therefore  a  condition  of  the  Southern's  own  creation.  It 
has  elected  to  join  with  one  line  and  has  elected  not  to  join  with  the 
other,  in  establishing  a  through  route  and  a  joint  through  rate  from 
Oxford  to  industries  on  their  respective  terminals  at  Richmond. 

It  justifies  its  election  in  the  one  case  on  the  ground  that,  as  to  the 
Seaboard,  the  traffic  is  competitive,  and  it  justifies  its  refusal  in  the 
other  case  on  the  ground  that,  as  to  the  Chesapeake  &  Ohio,  the  traffic 
is  not  competitive.  Precisely  the  same  sort  of  competition  was  urged 
as  an  excuse  for  the  discrimination  which  the  court  found  to  exist 
and  condenmed  in  the  Wight  Case,  in  my  judgment  the  discrimina- 
Hon  arising  out  of  a  similar  course  by  the  Southern  at  Richmond  is 
no  less  apparent  and  real,  in  its  effect  upon  industries  on  the  Chesa- 
peake &  Ohio's  terminals,  than  was  the  discrimination  in  the  Wight 
Case  as  between  two  industries  similarly  situated  so  far  as  the  rails 
of  the  Baltimore  &  Ohio  were  concerned.  I  repeat  therefore  that 
the  conclusions  reached  in  the  majority  report  herein  seem  neces- 
sarily to  flow  from  the  principles  announced  in  that  case.  As  I  have 
understood  it,  the  court  there  lays  down  the  broad  general  doctrine 
that,  as  between  two-  shippers  at  the  same  rate  point,  competition 
between  carriers  does  not  excuse  or  justify  a  discrimination  of  the 
character  condemned  as  unlawful  under  section  2  of  the  act.  And  a 
careful  reading  of  the  case  seems  not  to  permit  of  the  suggestion 
that  the  court  would  have  reached  just  the  opposite  conclusion  if, 
instead  of  a  horse  and  cart,  the  Baltimore  &  Ohio  had  hired  a  switch- 
ing line  to  deliver  the  traffic  to  the  industry  on  the  rails  of  its  com- 
petitor, and  had  thus  accomplished,  merely  by  the  use  of  different 
facilities,  precisely  the  same  discrimination  which,  in  the  case  under 
discussion,  was  declared  to  be  unlawful. 

In  Interatdte  Commerce  Comamssion  v.  Alabama  Midland  Ry.  Co.^ 
168  n.  S.,  144,  a  fourth  section  question  was  raised  and  the  case  deals 
with  discriminations  as  between  communities  and  not  as  between 
shippers  in  the  same  community.  Unless  each  industry  at  Richmond 
is  to  be  regarded  as  a  community  in  itself — and  that  seems  to  be  the 
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suggestion  made — the  case  affords  no  support  f<H'  any  ruling  here 
other  than  that  made  in  the  majority  report. 

While  the  conclusions  now  announced  may  affect  conditions  exist- 
ing, more  particularly,  at  the  larger  centers,  it  will  not  be  revolu- 
tionary as  intimated.  The  result  can  not  fail  to  be  wholesome  and 
helpful  in  a  large  sense. 

McChord,  Conmiissioner^  concurring: 

I  wish  to  limit  my  concurrence  in  the  majority  report  to  what  I 
deem  to  be  the  only  issue  involved  in  this  case,  namely,  the  matter 
of  unjust  discrimination  between  shippers  at  Richmond  growing  out 
of  the  switching  absorption  rules  of  the  defendants  effective  at  that 
point.  As  indicated  in  the  majority  report,  in  our  original  report  in 
this  matter,  Richmond  Chamber  of  Commerce  v.  8.  A.  i.  Ry.^  30 
I.  C.  C.9  552,  at  page  559  we  said : 

the  refusal  of  the  defendants  to  ahsorb  switching  charges  on  some  carload 
shipments  at  Richmond  while  absorbing  such  charges  on  other  carload  ship- 
ments to  and  from  that  point  is  unjust  discrimination  against  the  shipp»«  who 
fire  reoiuired  to  pay  such  charges,  and  also  that  the  refusal  of  the  defendants 
to  absorb  switching  ctiarges  on  some  carload  shipments  at  Richmond  while 
absorbing  such  charges  on  like  shipments  at  Norfolk  is  unjust  discrimination 
against  Richmond  and  traffic  transported  to  and  from  that  point 

The  order  entered  upon  that  report  was  confined  to  requiring  the 
defendants  to  cease  the  unjust  discrimination  as  found  against  Bich- 
mond  shippers  growing  out  of  the  absorption  of  switching  charges  at 
Norfolk.  For  reasons  not  appearing  of  record  and  which  I  need  not 
add  extraneously  here,  the  order  did  not  embrace  a  direction  to  re- 
move the  unjust  discrimination  found  to  exist  between  shippers 
located  at  Richmond. 

Upon  rehearing  a  more  complete  record  was  offered  relating  to  the 
situation  at  Norfolk  and  it  now  appears  that  all  shippers  at  Norfolk 
are  not  enjoying  imiform  treatment  as  concerns  switching  absorp- 
tions. Of  course,  the  matter  of  the  switching  practices  and  rules  of 
the  carriers  at  Norfolk  and  their  reasonableness  as  related  to  Nor- 
folk shippers  is  not  in  issue  in  this  case.  This  is  recognized  in  the 
majority  report.  It  says  "whether  this  general  absorption  of  all 
switching  charges  to  and  from  points  on  the  belt  line  unduly  dis- 
criminates against  shippers  at  Norfolk  located  on  other  roads  is  not 
in  issue  in  this  case."  The  majority  report,  however,  engages  in  a 
lengthy  consideration  of  the  legal  status  of  the  Norfolk  &  Portsmouth 
Belt  Line  Railroad  Company  as  related  to  the  line-haul  carriers 
which  jointly  own  it  and  makes  a  finding  that  the  absorption  of  the 
belt  line's  switching  charge  at  Norfolk  does  not  unduly  discriminate 
against  Richmond  shippers  where  like  switching  charges  are  not  ab- 
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sorbed.  The  shippers  at  Norfolk  who  are  not  located  on  the  belt  line 
are  in  a  position  identical  with  that  of  the  shippers  in  Richmond  who 
are  located  on  the  rails  of  line-haul  carries  whose  switching  charges 
are  not  absorbed  by  the  defendants  in  this  case.  The  finding  of  the 
majority  report,  therefore,  is  equivalent  to  a  finding  that  the  absorp- 
tion of  the  belt  line's  switching  charges  at  Norfolk  is  not  unjustly 
discriminatory  against  shippers  not  located  on  the  belt  line  in  Nor- 
folk. The  majority  report  consequently  virtually  prejudges  any  case 
which  Norfolk  shippers  may  hereafter  institute  against  the  switching 
practices  of  the  carriers  serving  that  point. 

A  discussion  of  the  legal  status  of  the  Norfolk  &  Portsmouth  Belt 
Line  Railroad  Company  and  a  finding  concerning  the  absorption  of 
its  switching  charges  is  not  necessary  to  the  disposition  of  this  case 
in  view  of  the  decision  of  the  Commission  with  respect  to  the  allega- 
tion of  unjust  discrimination  between  shippers  at  Richmond.  The 
majority  report  finds  that  the  practice  of  certain  carriers  serving 
Richmond  of  absorbing  switching  charges  only  when  the  switching 
line  competes  with  the  line-haul  carrier  while  refusing  to  absorb 
such  charges  when  the  switching  line  does  not  compete  with  the  line- 
haul  carrier  constitutes  undue  discrimination.  The  order  entered 
in  this  case  simply  requires  the  removal  of  the  discrimination  so 
found,  and  it  might  be  stated  that  no  other  order  could  be  entered  on 
such  a  finding.  The  Commission,  for  instance,  could  not  require  the 
defendants  to  absorb  the  switching  charges  on  all  traffic.  At  most  we 
can  only  require  that  the  discrimination  found  to  be  unjust  shall  be 
be  removed. 

The  order  entered  in  this  case  can  be  complied  with  by  the  defend- 
ants in  either  of  two  ways.  The  defendants  can  amend  their  tariffs 
canceling  all  absorptions  now  provided  for  on  so-called  competitive 
traffic  at  Richmond,  or  they  can  provide  that  the  same  absorption  will 
be  made  (m  all  traffic  whether  so-called  competitive  traffic  or  not, 
excepting  only  local  traffic  to  or  from  points  reached  only  by  one  of 
the  defendants. 

Manifestly  if  the  defendants  should  comply  with  the  order  as 
latterly  suggested  no  question  as  to  discrimination  against  Richmond 
shippers  in  favor  of  Norfolk  shippers  would  arise.  It  must  result, 
therefore,  tiiat  the  allegations  concerning  unjust  discrimination  be- 
tween Richmond  and  Norfolk  which  have  been  advanced  in  this  case 
do  not  and  can  not  become  an  issue  to  be  decided  by  this  Commis- 
sion until  the  defendants  have  made  their  choice  as  to  how  they 
wiU  comply  with  the  order  respecting  the  unjust  discrimination 
f  omid  to  exist  between  shippers  located  within  the  Richmond  switch- 
ing district. 
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I  do  not  agree  with  the  conclusions  reached  by  the  majority  report 
concerning  the  status  of  the  Norfolk  &  Portsmouth  Belt  line,  nor 
with  the  view  that  the  line-haul  carriers  can  absorb  the  charges  of 
this  independently  operated  switching  road  without  creating  an  un- 
just discrimination  against  sappers  located  in  Norfolk  on  the  rails 
of  other  line-haul  carriers  where  the  switching  charges  are  not  ab- 
sorbed. I  do  not  think  the  Nashville  Switching  Case^  gupra^  is  con- 
trolling of  the  situaticm  at  Norfolk.  Because  I  deem  these  matters 
beside  the  issue  in  this  case  I  will  not  further  discuss  these  views  on 
their  merits. 

I  unhesitatingly  agree  with  the  majority  report  that  the  situaticm 
at  Bichmond  is  controlled  by  the  Wight  Case,  supra,  and  c<mcur  in 
the  views  of  the  report  in  this  regard  and  the  expressions  in  the  con- 
curring opinion  of  Commissioner  Harlan.  No  further  elaboration 
is  necessary  to  express  my  position  on  this  phase  of  the  case. 

I  do  not  find  in  the  pleadings  of  this  case  any  allegation  which 
even  remotely  warrants  the  Commission  in  making  any"  finding  with 
respect  to  the  absorption  of  switching  charges  on  strictly  local  traffic 
such  as  the  majority  report  undertakes  to  make.  Whether  or  not 
the  defendants'  refusal  to  absorb  switching  diarges  on  local  traffic 
is  justifiable  would  depend  primarily  upon  what  the  practice  of 
the  defendants  is  in  this  regard  at  other  points  on  their  systems. 
This  is  not  raised  upon  the  record  in  this  case  and  sufficient  facts  are 
not  disclosed  by  the  record  to  warrant  a  finding  if  the  matter  were 
in  issue. 

Likewise  I  do  not  concur  in  this  further  finding  in  the  majority 
report  as  follows: 

We  do  not  consider  that  the  carriers  must  absorb  the  switching  charges 
indiscriminately  to  aU  industries  within  the  switching  limits  of  Richmond 
if  they  choose  .to  absorb  the  switching  charges  to  any  one  industry  off  their 
rails. 

This  finding  is  diametrically  opposed  to  what  we  have  found  with 
regard  to  the  situation  at  Richmond.  All  industries  in  the  Rich- 
mond switching  district  must  be  accorded  like  treatment.  Presum- 
ably the  switching  rate  to  and  from  all  industries  within  the  Rich- 
mond switching  district  will  be  the  same.  If  there  is  a  varying 
scale  of  switching  rates  the  absorption  should  be  uniform  never- 
theless. 

The  view  expressed  in  the  dissenting  opinions  that  if  the  majority 
view  with  respect  to  the  controlling  influence  of  the  Wight  Case 
were  followed  out  it  would  result  that  there  would  be  a  violation  of 
section  2  of  the  act  where  a  carrier  accepts  a  less  division  on  through 
traffic  than  its  local  rate  for  the  same  haul  over  the  same  line  locally, 
is   without  point  since  it  fails  to  take  notice  that  secticm  2  is  aimed 
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only  at  the  assessing  of  different  charges  against  shippers  similarly 
situated.  If  the  carrier  charges  all  shippers  the  same  local  rate  and 
charges  all  shippers  using  the  through  route  the  same  joint  rate^ 
there  can  be  no  violation  of  section  2  of  the  act  no  matter  how  the 
joint  rate  is  divided  as  long  as  no  shipper  receives  any  concession 
from  the  respective  rates.  Certainly  under  no  statement  of  the  case 
could  it  be  said  that  any  difference  between  the  local  rate*  on  the 
one  hand  or  the  division  of  the  through  rate  on  the  other  hand 
accrues  as  a  refund  to  any  shipper  paying  the  joint  rate. 

It  is  my  view  that  this  case  should  be  disposed  of  on  the  situation 
existing  at  Richmond  proper  without  any  discussion  of  incidental 
situations  elsewhere  which  are  extraneous  to  the  issue  here  involved, 
and  on  this  point  I  concur  fully  with  the  views  as  expressed  in  the 
majority  opinion. 

Hau:*,  Chmrman,  dissenting :  * 

I  am  constrained  to  dissent  from  so  much  of  the  majority  report 
as  finds  the  switching  practices  of  the  petitioners  at  Richmond 
unjustly  discriminatory  imder  section  2  of  the  act  to  regulate 
commerce. 

The  alleged  discriminatory  practices  result  from  the  rules  ob- 
served by  the  petitioners  in  absorbing  switching  charges  to  or  from 
industries  off  ^eir  respective  lines.  As  stated  in  the  majority  report 
the  switching  policy  of  these  lines  is  different  from  that  of  the  other 
two  defendants  in  this  proceeding,  the  Chesapeake  &  Ohio  Railway 
Company  and  the  Richmond,  Fredericksburg  &  Potomac  Railroad 
Company.  This  may  be  illustrated  as  follows:  Oxford,  N.  C,  is 
a  point  reached  by  the  Seaboard  Air  Line  Railway  and  the 
Southern  Railway,  which  compete  for  traffic  from  Oxford  to 
Richmond.  If  the  traffic  moves  by  the  Southern  to  Richmond, 
destined  to  an  industry  on  the  terminal  tracks  of  the  Seaboard  Air 
line  Railway,  the  Southern  will  absorb  the  switching  charge  of  the 
Seaboard  Air  Line  in  order  to  make  delivery,  but  if  the  industry  is 
located  upon  the  terminal  tracks  of  the  Chesapeake  &  Ohio  the 
Southern  will  not  absorb  the  switching  charge  of  the  Chesapeake  & 
Ohio  in  making  delivery.  Under  similar  circumstances  the  Chesa- 
peake &  Ohio  or  the  Richmond,  Fredericksburg  &  Potomac  absorb 
the  switching  charge  of  the  delivering  line.  In  other  words,  they 
absorb  switching  charges  even  where  the  switching  line  is  not  the  com- 
petitor. The  defendants  do  not  absorb  switching  charges  to  or  from 
industries  off  their  lines  at  Richmond  when  the  traffic  is  from  or  to 
local  points  on  their  lines,  for  example,  traffic  moving  from  Norlina, 
N.  C,  via  the  Seaboard  Air  line  Railway,  to  an  industry  off  the 
tatter's  rails  at  Richmond. 

44 1,  a  a 


474  INTEBSTATE  COMMEECE  COMMISSION  BEPOBia 

The  majority  report  does  not  require  the  absorptioii  of  switchini; 
charges  on  carload  traffic  to  or  from  local  points  on  the  re^>ectiFe 
lines  of  the  defendants,  but  it  does  require  that  when  the  line- 
haul  carriers  are  in  competition  for  the  traffic  to  or  from  Ridi- 
mond  their  absorption  of  the  switching  charges  shall  not  be  ccm- 
fined  to  traffic  for  which  the  switching  line  competes.  That  is,  if, 
in  the -example  above  given,  the  Southern  Railway  absorbs  the 
switching  charge  for  the  industry  on  the  terminal  tracks  of  the  Sea- 
board Air  Line,  it  must  also  absorb  the  switching  charge  for  the 
industry  located  on  the  terminal  tracks  of  the  Chesapeake  &  Ohio. 
Unless  this  is  done  the  majority  find  that  the  two  industries  are 
not  upon  an  equality,  since  the  Southern  Railway  pays  for  a  delivery 
service  to  industries  on  the  terminal  tracks  of  the  Seaboard  Air  Line 
and  declines  to  pay  for  a  delivery  service  to  industries  on  the  tracks 
of  the  Chesapeake  &  Ohio.  This  inequality  of  treatment,  it  is 
urged,  is  precisely  the  same  as  that  condemned  by  the  Supreme  Court 
in  the  case  of  Wight  v.  United  StateSy  167  U.  S.,  612,  hereinafter 
considered. 

At  this  point  the  general  practice  of  switching  to  industrial  sid- 
ings should  be  stated.  The  rate  on  carload  shipments  to  points 
within  the  so-called  ^^ switching  limits"  of  a  city  usually  includes 
delivery  at  all  industrial  sidings  reached  by  the  rails  of  the  line-haul 
carrier.  Associated  Jobbers  of  Los  Angeles  v.  A.j  T.  <&  S.  F.  Ry.  Oo^ 
18  I.  C.  C,  310.  The  special  service  thus  accorded  consignees  ovming 
industrial  sidings  has  not  been  considered  unlawfully  discrimina- 
tory either  as  against  those  having  no  sidings  or  as  against  those 
having  industries  which  are  not  reached  by  the  rails  of  the  line- 
haul  carrier.  To  effect  delivery  to  these  latter  industries  the  serv- 
ices of  an  additional  carrier  must  be  employed,  and,  as  said  in 
Ohio  Iron  &  Metal  Co.  v.  (7.,  M.  dk  St.  P.  By.  Oo.^  28  I.  C.  C,  70a— 

shippers  desiring  delivery  on  tlie  rails  of  another  carrier  ordinarily  must  bear 
the  additional  reasonable  switching  or  transfer  charges  incident  to  such  deUvery. 

The  same  practice  obtains  in  the  reverse  movement  of  shipments 
from  the  industrial  sidings. 

With  this  general  practice  in  mind,  I  refer  again  to  the  ex- 
ample above  given,  i.  e.,  traffic  moving  via  the  Southern  from 
Oxford  to  an  industry  on  the  rails  of  the  Seaboard  Air  Line  at 
Bichmond.  Under  normal  conditions  the  total  charge  would  be 
the  line-haul  rate  of  the  Southern  plus  the  switching  charge  of  the 
Seaboard.  The  Seaboard,  however,  also  serves  Oxford,  and  its  rate 
includes  delivery  at  the  industry  upon  its  own  rails  at  Richmcmd. 
To  compete  for  this  traffic,  therefore,  the  Southern,  the  line-haul 
carrier,  must  shrink  its  share  of  the  total  charge  by  the  amoimt 
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of  the  Seaboard's  switching  charge.  Again,  in  the  case  of  traffic 
moving  via  the  Southern  from  Oxford  to  an  industry  upon  the 
rails  of  the  Chesapeake  A  Ohio  at  Richmond,  the  through  charge  via 
the  Southern  would  naturally  be  the  line-haul  rate  of  the  Southern 
plus  the  switching  charge  of  the  Chesapeake  &  Ohio.  But  as  the 
line-haul  rate  of  the  Seaboard  does  not  include  delivery  to  an 
industry  on  the  Chesapeake  A  Ohio,  there  is  no  necessity  for  the 
Southern  to  shrink  its  earnings  in  this  case,  and  it  does  not  do  so. 
It  should  be  remarked  that  the  practice  of  the  Southern  here  illus- 
trated of  accepting  smaller  earnings  on  competitive  traffic  than  on 
noncompetitive  traffic  is  not  uncommon. 

In  the  case  of  Wight  v.  United  States^  suproy  which  the  majority 
consider  decisive  of  the  question  under  discussion,  the  Supreme  Court 
held  that  the  absorption  of  drayage  charges  for  one  shipper  and  the 
nonabsorption  of  drayage  charges  for  another  could  not  be  justified 
upon  the  ground  of  competition.  There  was  no  question  in  that  case 
but  that  the  rail  transportation  service  furnished  the  two  shippers 
was  identical.  It  was  over  the  same  rails  in  the  same  direction.  It 
began  at  Cincinnati  and  ended  at  the  depot  of  the  Baltimore  &  Ohio 
Bailroad  at  Pittsburgh.  As  stated  in  the  opinion  of  the  court  at 
page  617 — 

The  service  performed  in  transporting  from  Cincinnati  to  the  depot  at 
Pittsburgh  was  precisely  alike  for  eadi.  The  one  shipper  paid  15  cents  a  hun- 
dred, the  other,  in  fact,  but  Hi  cents.  It  is  true  he  formally  paid  15  cents, 
but  he  received  a  r^ate  of  Si  cents,  and  regard  must  always  be  liad  to  the 
substance  and  not  to  the  form. 

It  is  apparent  that  in  relying  upon  the  Wight  Case  the  majority 
assume  that  the  transportation  service  here  in  issue  terminates  upon 
the  rails  of  the  line-haul  carrier  instead  of  upon  the  rails  of  the 
delivering  line.  In  other  words,  the  majority  assimilate  the  switch- 
ing movement  to  a  drayage  movement  from  the  rails  of  the  line- 
haul  carrier  to  the  off-line  industry.  But  if  this  reasoning  is  sound 
the  case  cited  would  require  that  we  find  all  switching  absorptions 
unlawfully  discriminatory  on  the  theory  that  shippers  having  sid- 
ings thereby  receive  a  drayage  service  not  accorded  to  shippers  who 
have  no  sidings.  The  majority,  however,  do  not  announce  their 
adhesion  to  this  view. 

It  is  clear  that  the  transportation  service  in  issue  does  not  end 
until  the  property  transported  is  delivered  at  the  off-line  industry. 
It  is  also  clear  that  the  movement  to  this  destinaticm  is  a  through 
all-rail  movement  from  the  point  of  origin.  Both  in  the  case 
of  traffic  moving  from  Oxford  via  the  Southern  to  an  industry 
(m  the  Seaboard  and  in  the  case  of  traffic  moving  from  the  same 
point  via  tiie  same  Une  to  an  industry  on  the  Chesapeake  A 
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Ohio  the  service  of  two  carriers  is  required.  It  is  true  that  the  total 
charge  paid  by  the  industry  on  the  Chesapeake  &  Ohio  is  greater 
by  the  amount  of  that  carrier's  switching  charge  than  the  charge 
paid  by  the  industry  on  the  Seaboard.  But  the  transportation 
service  from  Oxford  to  an  industry  on  the  Seaboard  and  the  trans- 
portation service  from  Oxford  to  an  industry  on  the  Chesapeake 
&  Ohio  are  not  '^  like  and  contemporaneous."  The  difference  in  the 
through  charges  for  these  two  distinct  services  results  from  compe- 
titioii  in  the  one  case  with  the  single-line  rate.  While  competition 
will  not  justify  a  difference  in  charge  for  identical  transportation 
services  (see  the  Wight  Case)^  this  Commission  has  never  held  that 
the  acceptance  of  different  divisions  for  identical  transportation 
hauls  constitutes  a  violation  of  section  2.  Since  the  service  of  the 
line-haul  carrier  is  only  a  segment  of  the  through  haul  its  share  of 
the  through  charges  is  in  effect  a  division.  If  we  lay  down  the  rule 
in  this  case  that  carriers  can  not  demand  or  receive  different  divi- 
sions for  identical  transportation  hauls,  where  are  we  to  draw  the 
line? 

The  unjust  discrimination  prohibited  by  section  2  is  restricted  to 
the  case  of  shippers  over  the  same  road  or  roads,  and  does  not  apply 
to  shippers  over  different  roads,  or  partly  over  the  same  road  and 
partly  over  different  roads. 

From  Oxford  to  the  industry  on  the  Seaboard  the  movement  is 
over  two  roads,  the  Southern  and  the  Seaboard;  to  the  industry  on 
the  Chesapeake  &  Ohio  the  movement  is  over  the  same  line-haul  road, 
the  Southern,  and  partly  over  another  road,  the  Chesapeake  &  Ohio. 
The  line-haul  movement  from  Oxford  is  identical  only  if  both  de- 
livering carriers  have  the  same  junction  with  the  line-haul  carrier. 

One  further  point  should  be  noted.  The  cause  of  the  disadvantage 
which  the  majority  seek  to  remove  is  not  the  switching  absorption, 
but  the  extension  of  the  line-haul  rate  to  cover  delivery  to  the  in- 
dustry on  the  rails  of  a  line-haul  carrier.  The  majority  do  not 
attempt  to  remove  this  cause  but  merely  condemn  its  most  natural 
result.  It  is  not  at  all  certain,  therefore,  that  compliance  with  the 
proposed  order  will  place  the  various  industries  at  Bichmond  upon 
an  equal  basis.  But  even  if  that  result  were  assured  I  could  not 
support  a  finding  that  the  present  practices  of  petitioners  at  Rich- 
mond are  imjustly  discriminatory  in  violation  of  section  2. 

I  may  add  that  I  fully  concur  in  the  views  expressed  by  Commis- 
8I0NER  CiARK  in  his  disseoting  memorandum,  concurred  in  by  Com- 
MissioNBR  Clements. 
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CiiARB:,  ComnUssionerj  dissenting: 

I  agree  to  the  views  of  the  majority  with  regard  to  the  situation 
at  Norfolk.  I  can  not  agree  to  their  conclusions  as  to  the  situation 
at  Richmond.  I  am  especially  at  variance  with  the  majority  views 
as  to  the  interpretation  and  application  of  section  2  of  the  act.  This 
section  in  its  terms  is  free  from  ambiguity.  It  refers  to  and  pro- 
hibits only  one  tl^ng,  to  wit,  charging  ^^any  person  or  persons  a 
greater  or  less  compensation  for  any  service  rendered  ^  ^  ^  in 
the  transportation  of  *  *  *  property  subject  to  the  provisions 
of  this  act "  than  is  charged  ^'  any  other  j^rson  or  persons  for  doing 
for  him  or  them  a  like  and  contemporaneous  service  in  the  transpor- 
tation of  a  like  kind  of  traffic  under  substantially  similar  circum- 
stances and  conditions." 

In  the  illustration  given  in  the  majority  report  a  person  ship- 
ping from  Oxford  via  the  Southern  Railway  to  point  B  in  Rich- 
mond pays  exactly  the  same  charge  thai  another  person  shipping  via 
the  same  line  from  Oxford  to  point  A  in  Richmond  pays.  The  serv- 
ice to  point  B  is  all  performed  by  the  Southern,  and  it  retains  all 
the  earnings.  In  making  delivery  at  point  A,  however,  it  must  em- 
ploy as  its  agent  the  Seaboard  Air  Line,  and  it  pays  the  Seaboard 
Air  Line's  switching  charge  for  that  delivery ;  but  the  two  shippers 
have  paid  exactly  the  same  amounts. 

I  do  not  think  that  the  holdings  of  the  Supreme  Court  of  the 
United  States  in  Wight  v.  United  States^  167  U.  S.,  512,  which,  by 
the  way,  was  a  criminal  prosecution  for  actual  rebating,  have  any 
application  here,  and  I  think  that  this  view  is  amply  supported  by 
what  the  same  court  said  in  /.  C.  0.  v.  Aldbama  Midland  Ry.  Co,^ 
168  U.  S.,  144,  decided  not  long  after  the  WigJU  Case  was  decided. 
In  the  Alabama  Midland  Case  the  court  took  pains  to  avoid  misinter- 
pretation of  what  it  had  said  in  the  Wight  Case  by  saying : 

As  we  have  shown  in  the  recent  case  of  Wight  v.  United  Statet,  167  U.  S.,  512, 
the  purpose  of  the  second  section  Is  to  enforce  equality  between  shippers  over 
the  same  line,  and  to  prohibit  any  rebate  or  other  device  by  wliich  two  shippers, 
shilling  over  the  same  line,  the  same  distance,  under  the  same  circumstances 
of  carriage,  are  compeUed  to  pay  different  prices  therefor;  and  we  there  held 
that  the  phrase  *'  under  substantiaUy  similar  circumstances  and  conditions,'*  as 
used  in  the  second  section,  refers  to  the  matter  of  carriage,  and  does  not  include 
competition  between  rival  routes. 

This  view  is  not  open  to  the  criticism  that  different  meanings  are  attributed 
to  the  same  words  when  found  in  different  sections  of  the  act ;  for  what  we  hold 
Is  that,  as  the  purposes  of  the  several  sections  are  different,  the  phrase  under 
consideration  must  be  read,  in  the  second  section,  as  restricted  to  the  case  of 
Clippers  over  the  same  road,  thus  leaving  no  room  for  the  operation  of  competi- 
tion, hut  that  in  the  other  sections,  which  cover  the  entire  tract  of  interstate 
and  foreign  commerce,  a  meaning  must  be  given  to  the  phrase  wide  enooi^ 

105781*— 17— VOL  44 32 


478  IKTEBSTATE  OOBCMEBOB  00MMI88I0H  BEPOBZB. 

to  indude  all  the  facts  that  have  a  legftlmate  bearing  oq  the  sltaatioii — among 
which  we  find  the  fact  of  competition  when  it  affects  rates. 

In  order  farther  to  guard  against  any  misapprehension  of  the  scope  of  our 
decision  it  may  be  well  to  observe  that  we  do  not  hold  that  the  mere  fact  of 
competition,  no  matter  what  its  character  or  extent,  necessarily  relieves  the 
carrier  from  the  restraints  of  the  third  and  fourth  sections,  but  only  that  tbeae 
sections  are  not  so  stringent  and  imperative  as  to  exclude  in  all  cases  the  matter 
of  competition  from  consideration  in  determining  the  questions  of  **  undue  or 
unreasonable  preference  or  advantage,"  or  what  are  *'  substantially  similar  cir- 
cumstances and  conditions.'*  The  competition  may  in  some  cases  be  such  as, 
having  due  regard  to  the  interests  of  the  public  and  of  the  carrier,  ought  Justly 
to  have  effect  upon  the  rates,  and  in  sudi  cases  there  is  no  absolute  rule  which 
prevents  the  CSommission  or  the  courts  from  taking  that  matter  into  con- 
sideration. 

While  condemning  all  discriminations  that  are  unjust  and  all 
preferences  and  prejudices  that  are  undue,  the  manifest  purpose  of 
the  Congress  in  this  legislaticm  was  to  promote  and  encourage  free, 
fair,  and  open  competition  between  carriers.  The  Commission  is  au- 
thorized to  prescribe  only  the  reasonable  maximum  charge  which  the 
carrier  may  assess.  The  carrier  may  charge  less  than  that  reasonable 
maximum  if  it  chooses  to  do  so.  This  Commission  has  frequently 
said  that  in  meeting  competition  a  carrier  may,  by  its  election,  do 
many  things  which  it  could  not  be  required  against  its  will  to  do« 
For  many  years  it  has  been  a  general  custom  for  carriers  by  railroad 
to  secure  the  road  haul  on  trafiBc  which  could  be  hauled  by  another 
carrier  through  payment  or  absorption  of  the  switching  charges 
necessary  to  be  paid  in  order  to  have  the  traffic  switched  for  it  by 
another  carrier  at  point  of  origin  or  of  destination.  There  has  been 
no  secret  about  this  practice ;  it  is  and  for  many  years  has  been  prac- 
tically universal,  and  is  and  has  been  provided  for  in  the  carriers' 
tariffs.  The  practice  was  general  before  the  WiglU  Case  was  de^ 
cided  and  has  been  equally  general  ever  since  tiiat  time,  and  it  has 
not  until  now  been  suggested  that  it  involved  or  constituted  violation 
of  section  2  of  the  act. 

InT.dsP.  By.  v.  /.  C.  0.,  162  U.  S.,  197,  219,  the  Supreme  Court 
of  the  United  States  said: 

Ck>nmierce,  in  its  largest  sense,  must  be  deemed  to  be  one  of  the  most  im- 
portant subjects  of  legiMatlon,  and  an  intention  to  promote  and  facilitate  It, 
and  not  to  hamper  or  destroy  it,  is  naturally  to  be  attributed  to  Congress. 
The  very  terms  of  the  statute,  that  charges  must  be  reoBonable,  that  discrimi- 
nation must  not  be  un/iat,  and  that  preference  or  advantage  to  any  particular 
person,  firm,  corporation,  or  locality  must  not  be  undue  or  imreMOfioM^ 
necessarily  imply  that  strict  uniformity  is  not  to  be  enforced;  but  that  aU 
drcumstanoes  and  conditions  whidi  reasonable  men  would  regard  as  affecting 
the  welfare  of  the  carrying  companies,  and  of  the  producers,  shli^iers,  and 
ecmsumers,  should  be  considered  by  a  tribunal  appointed  to  carry  into  efltet 
and  enforce  the  provisions  of  tbe  act 
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This  expression  was  quoted  with  approval  by  the  same  court  in 
S.  P.  Co.  V.  /.  C.  C.y  200  U.  S.,  686, 662. 
In  Tnmdt  Caae^  24  L  C.  C,  840,  850,  this  Commission  said: 

Tbe  act  is  an  aid,  not  a  hindrance,  to  commerce,  and  most  be  given  sach 
reasonable  construction  as  makes  to  that  end. 

The  interpretation  of  section  2  by  the  majority  in  the  instant  case 
will,  in  actual  practice  and  in  a  practical  way,  be  nothing  less  than 
revolutionary. 

Of  couirse,  the  purposes,  principles,  and  substantive  provisions  of 
the  act  must  be  preserved,  guarded,  and  observed.  At  the  same  time 
the  fact  should  be  recognized  that  we  are  dealing  with  a  very  practical 
question  which  involves  the  operation  and  efficiency  of  an  industry 
stupendous  in  magnitude  and  vital  to  the  welfare  and  the  life  of  com- 
merce and  industry  in  our  nation.  If  A  ships  from  Oxford  via  the 
Southern  Railway  to  point  B  in  Bichmond  and  B  ships  from  Oxford 
via  the  Seaboard  Air  Line  to  point  B  in  Richmond  and  under  public 
tariffs  they  pay  exactly  the  same  simis  for  the  services  rendered, 
there  is  open  and  fair  competition  between  the  Southern  and  the. 
Seaboard  Air  Line  for  the  competitive  traffic.  It  is  of  no  public  con- 
cern that  one  of  these  carriers  employs  the  other  to  perform  for  it  a 
part  of  the  services.  The  principle  is  the  same  as  that  which  under- 
lies a  joint  through  rate.  The  only  difference  is  in  the  manner  of 
publishing  the  rate. 

It  seems  not  inappropriate  to  note  where  the  decision  of  the  ma- 
jority logically,  aye,  inevitably  leads.  If  it  is  a  violation  of  section 
2  for  the  Southern  Railway  to  charge  a  shipper  the  same  sum  for 
transporting  each  of  two  cars  from  Oxford,  one  delivered  at  point  A 
and  one  at  point  B  in  Richmond,  and  to  pay  the  Seaboard  Air  Line 
for  switching  the  car  to  point  A,  thus  retaining  somewhat  less  net 
earnings  on  the  car  delivered  at  A  than  on  the  car  delivered  at  B,  it 
follows  that  it  is  also  a  violation  of  section  2  for  a  carrier  to  accept 
for  an  identical  service  on  its  own  line  different  compensaticm  in  the 
form  of  local  rates  and  divisions  of  joint  rates  on  traffic  of  the  same 
diaracter  coming  from  different  points  of  origin  or  destined  to  differ- 
ent points.  Every  carrier  of  importance  has  its  local  rates  appli- 
cable between  the  termini  of  its  own  line.  It  joins  with  other  car- 
riers in  joint  through  rates  from  and  to  points  beyond  its  own  line, 
of  which  it  receives  agreed  upon  divisions  which  are  generally  less 
than  its  local  rates  and  whidi  vary  according  to  points  of  origin  and 
destination,  although  it  hauls  these  different  shipments  of  the  same 
commodity  between  the  same  points  on  its  own  line  and  in  the  same 
train. .  If  this  is  a  violation  of  section  2,  then  all  joint  rates  are  unlaw- 
ful, unless  they  are  made  by  combining  the  full  local  rates  of  the 
carriers  participating  therein. 
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It  must  also  follow  that  proportional  rates  less  than  local  rates  for 
the  same  haul  on  a  given  carrier's  line  are  in  violation  of  section  2, 
and  yet  in  the  recently  enacted  Panama  Canal  act  the  Congress 
specifically  authorized  the  Conmiission  to  prescribe  proportional 
rates,  and  defined  proportional  rates  as  ^'  those  which  differ  from  the 
corresponding  local  rates." 

It  is  well  established  that  whenever  it  is  possible  to  do  so  a  legis- 
lative act  should  be  construed  in  such  way  as  to  give  effect  to  all  of 
its  provisions.  Section  4  of  the  act  prohibits  charging  a  greater 
compensation  for  a  shorter  than  for  a  longer  distance  over  the  same 
line  or  route  in  the  same  direction  where  the  shorter  haul  is  included 
within  the  longer,  except  when  and  to  the  extent  that  the  Conmiis- 
sion, after  investigation,  permits  the  charging  of  less  for  the  longer 
than  for  the  shorter  distance.  If  the  fact  that  in  the  instant  case 
the  carrier  retains  less  revenue  on  one  shipment  than  it  does  on 
another  constitutes  violation  of  section  2,  the  application  of  that 
principle  to  instances  in  which  a  carrier  performs  the  same  service  on 
two  shipments,  as  to  one  of  which  it  earns  or  retains  lower  revenue 
than  on  the  other,  would  invalidate  relief  granted  by  the  Commis- 
sion under  section  4  and  nullify  the  manifest  intent  of  that  section, 
in  which  the  Commission  is  specifically  authorized  to  grant  reUef . 

I  am  authorized  to  say  thiit  Commissioneb  Clements  concurs  in 
these  views. 
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SWIFT  &  COMPANY 

V. 

NEW  YORK,  NEW  HAVEN  &  HARTFORD  RAILROAD 

COMPANY  ET  AL. 


SuJmittea  October  19,  19l6,    Decided  Map  1,  1911. 


1.  Defendant  New  York,  New  Haven  &  Hartford  Railroad  Ck>mi>any'8  terminal 
rules,  regulations,  and  practices  applicable  to  import  sliipments  of  chilled 
and  frozen  beef  delivered  to  defendant  within  the  lighterage  limits  of  New 
York  harbor,  not  shown  to  be  or  to  have  been  unreasonable  or  unjustly 
discriminatory.    Ck>mplaint  dismissed. 

S.  Oertain  shipments  found  to  havel)een  overcharged. 

Albert  Br,  and  Henry  Veeder^  R.  C,  McMamua^  and  R.  D.  Rynder 
for  complainant. 

C.  M.  Sheaf e^  jr.^  and  S.  S.  Perry  for  New  York,  New  Haven  A 
Hartford  Railroad  Company. 

Report  of  the  Commission. 

Metes,  Commissioner: 

Complainant  is  a  corporation  engaged  in  the  meat  packing  busi- 
ness, with  its  principal  office  at  Chicago,  HI.  By  complaint,  filed 
March  9,  1916,  it  challenges  the  propriety  of  certain  terminal  rules, 
regulations,  and  practices  maintained  by  the  New  York,  New  Haven 
ft  Hartford  Railroad  Company,  hereinafter  called  the  defendant, 
applicable  to  import  shipments  of  chilled  and  frozen  beef  delivered 
to  defendant  within  New  York  harbor. 

In  October,  1918,  complainant  commenced  the  importation  of  fresh 
meat  through  the  port  of  New  York.  Import  beef  is  shipped  in 
quarters,  securely  sacked  in  mu^n  or  burlap.  The  quarters  are 
lifted  from  the  vessel  in  r<^e  slings  and  deposited  on  a  flat  car  on  a 
float  placed  alongside  the  vessel.  It  is  then  carried  by  hand  into 
refrigerator  cars  on  the  same  float  The  work  of  handling  the  beef 
from  flat  cars  into  the  refrigerator  cars  has  been  and  is  now  being 
performed  by  and  at  complainant's  expense.  It  is  contended  by  com- 
plainant that  this  labor  sliould  properly  be  performed  by  and  at  the 
expense  of  defendant;  or  if  performed  by  complainant,  a  suitable 
allowance  should  be  made  therefor.   The  chief  issues  are:  (1)  Whether 
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or  not  defendant  violated  its  own  tariff  provisions  applicable  to  the 
traffic  under  consideration  in  effect  prior  to  September  12, 1914;  and 
(2)  whether  or  not  since  that  date  defendant's  roles,  regulations,  and 
practices  have  been  just,  reasonable,  and  nondiscriminatory.  Repara- 
tion is  asked  and  the  establishment  of  reasonable  and  nondiscrimina- 
tory rules,  regulations,  and  practices  for  the  future. 

A  brief  history  of  the  tariff  provisions  involved  herein  will  ocm- 
duce  to  a  clearer  understanding  of  the  first  issue.  Official  classifica- 
tion No.  38,  effective  March  1,  1912,  and  superseding  issues  thereof 
down  to  the  present  time,  which  govern  the  traffic  involved,  contain 
the  following  provision,  commonly  referred  to  as  rule  8B : 

Owners  are  required  to  load  and  unload  all  freight  carried  at  carload  ratings. 

Substantially  the  same  rule  was  carried  in  previous  issues  of  the 
official  classification.  Effective  October  15,  1911,  defendant  pub- 
lished its  tariff  I.  C.  C.  No.  F-412,  which  provided  as  follows : 

Rule  8B,  official  dasslflcation ;  diange  to  read  : 

Owners  will  be  reqnired  to  load  and  unload  freight  in  carloads  when  carried 
at  carload  rates,  except  at  Boston,  Mass.,  and  the  piers  of  the  N.  Y.,  N.  H.  ft 
H.  B.  B.  and  N.  B3.  N.  Co.,  New  York.  N.  Y. 

No  substantial  change  was  made  in  this  item  until  the  publication 
of  supplement  19  to  the  above  tariff,  effective  June  16,  .1914,  whidi 
provided : 

Owners  wiU  be  required  to  load  and  unload  freight  in  carloads  when  car- 
ried at  carload  rates,  except  at  Boston,  Mass.,  and  at  New  York  City  and  Brook- 
lyn stations  of  the  N.  Y.,  N.  H.  &  H.  B.  B.  and  the  New  England  Steamship  Com- 
pany, at  which  stations  freight  in  carloads  other  than  balk  freight,  carried 
at  carload  rates,  received  or  deUvered  at  said  stations,  or  through  carriers* 
warehouses  or  sheds  or  over  carriers'  platforms,  will  be  loaded  or  unloaded 
by  the  carrier.  Oarload  freight  delivered  directly  to  or  received  directly  from 
car  floats,  barges,  or  lighters  of  the  carriers  in  New  York  harbor  (this  does  not 
include  cars  loaded  or  unloaded  on  team  tracks  in  connection  with  float  move- 
ment), wUl  be  loaded  or  unloaded  by  the  carriers  subject  to  New  York  ligfatw- 
age  and  terminal  regulations,  as  per  New  York,  New  Haven  &  Hartford  B.  B. 
tariff  I.  0.  0.  No.  F-1166,  P.  S.  0.  1  N.  Y.  No.  F-86,  P.  S.  O.  2  N.  Y.  No.  F-180, 
supplements  thereto  or  reissues  thereof.  This  arrangement  wUl  not  apply  at 
private  sidings,  nor  on  traffic  switched  to  or  fnmi  connecting  line. 

This  provision  is  carried  without  change  in  succeeding  supplements 
and  tariffs  of  defendant,  including  tariff  I.  C.  C.  No.  F-1811,  effective 
at  the  present  time. 

It  will  be  observed,  however,  that  the  portion  of  supplement  19 
quoted  above  relating  to  carload  freight  delivered  directly  to  or  re- 
ceived directly  from  car  floats,  barges,  or  lighters  is  subject  to 
**  New  YoA  lighterage  and  terminal  regulations,  as  per  N.  Y.,  N.  H, 
&  H.  R.  R.  tariff  I.  C.  C.  No.  F-1166  ♦  ♦  ♦  supplements  thereto 
or  reissues  thereof.^ 
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Supplement  No.  2  to  tariff  I.  C.  C.  No.  F-1166,  effective  June  1, 

1914,  contained  the  following  exception  applicable  to  car-float  seryioe 

in  lieu  of  lighterage: 

Shippers  or  consignees  will  be  required  to  load  and  onload  can,  and  no  aUow- 
ance  for  the  service  will  be  made  therefor. 

Thia  exception  was  carried  without  change  in  subsequent  supple- 
ments to  the  tariff,  including,  supplement  4  referred  to  by  complain- 
ant, until  the  publication  of  supplement  No.  13,  effective  January  21, 
1916,  which  provided : 

Shippers  or  consignees  wiU  be  required  to  load  and  unload  ears  of  perish* 
able  freight,  and  no  allowance  for  the  service  wiU  be  made  therefor. 

With  respect  to  the  tariff  provisions  in  effect  prior  to  September  12, 
1914,  complainant  maintains  that  they  are  susceptible  of  but  one  in- 
terpretation, namely,  that  defendant  was  obligated  to  perform  the 
loading  service  on  cars  on  floats  offered  to  defendant  within  the  light- 
erage limits  of  New  York  harbor.  This  contention  apparentiy  is 
based  on  the  wording  of  supplement  19  to  tariff  I.  C.  C.  No.  F-412, 
referred  to  above,  and  the  erroneous  assumption  that  prior  to  Septem- 
ber 12, 1914,  no  exception  applicable  thereto  existed.  As  heretofore 
indicated,  supplement  19  to  tariff  I.  C.  C.  No.  F-412  did  not  become 
effective  until  June  15,  1914,  fifteen  days  subsequent  to  supplement 
No.  2  to  tariff  I.  C.  C.  No.  F-1166,  which  provided  that  shippers  would 
be  required  to  load  cars.  In  fact,  tomplainant  relies  upon  this  very 
exception,  reissued  without  change  in  supplement  No.  4,  as  the  basis 
for  the  contention  that  on  September  12,  1914,  defendant  canceled 
its  rule  providing  for  loading  cars  on  floats.  Nothing  in  the  tariffs 
quoted  above  justifies  the  construction  contended  for  by  complainant, 
and  it  is  clear  that  prior  to  September  12,  1914,  defendant  did  not 
purport  by  its  tariffs  to  perform  the  loading  service  involved  herein, 
and  that  its  refusal  to  perform  sudi  service  was  not  unlawful. 

Coming  now  to  a  consideration  of  the  propriety  of  defendant's 
rules,  regulations,  and  practices,  complainant's  challenge  of  unrea- 
sonableness is  based  largely  on  the  premise  that  the  publication  of 
supplement  No.  4  to  tariff  I.  C.  C.  F-1165,  referred  to  above,  shifted 
the  burden  of  performing  the  loading  service  from  the  carrier  to  the 
shipper,  and  was  therefore,  in  effect,  an  increase  in  rates  made  subse- 
quent to  January  1,  1910;  and  that  the  burden  of  justifying  such 
increase  rested  upon  defendant.  In  view  of  our  finding  herein  as  to 
the  proper  construction  of  defendant's  tariffs  it  is  apparent  that  the 
various  changes  therein,  quoted  above,  did  not  result  in  an  increase  of 
rates  as  argued  by  complainant. 

Complainant  argues  that  this  case  is  controlled  in  every  respect  by 
the  decision  of  the  Commission  in  Lighterage  and  Storage  Regvla- 
tionJi  at  New  Tark^  35  I.  C.  C,  47.    In  that  case  the  carriers  defend- 

44LO.a 


484  INTEBSTATE  OOMMEBOE  00MMI88I0K  BEPOETS. 

Ant  sought  to  cancel  their  tariff  provisions  providing  for  the  loading 
and  unloading  of  cars  on  floats  or  the  making  of  an  allowance 
therefor  when  performed  by  the  shipper  or  consignee.  The  Commis- 
sion said,  at  page  62 :  « 

In  our  opinion  the  carriers  are  Justified  in  requiring  that  shippers  load  and 
onload  their  freight  to  and  frcmi  cars  on  car  floats  when  ordered  and  placed  at 
vessels  <Hr  outside  piers.  That  is  now  the  usual  practice.  The  reasons  for  such 
a  rule  as  to  carload  freight  on  team  tracks  apply  here  with  nearly  equal  fOTce. 
The  freight  is  switched  between  rails  and  car  float  in  unbroken  carloads,  and  is 
not  ordinarily  handled  by  the  railway  company's  employees.  The  testimony 
shows  no  serious  opposition  to  the  rule  requiring  shippers  to  load  and  unload. 

This  conclusion^  however,  rests  on  grounds  wholly  apart  from  any  considera- 
tion of  compensation.  The  readjustment  of  rules  as  to  service  to  bring  them 
into  harmony  with  the  carriers*  reasonable  transportation  obligations  neces- 
sitates a  corresponding  readjus;tment  of  compensation,  unless  it  be  shown  that 
the  compensation  requires  no  such  readjustment  As  the  railroad  companies 
have  made  an  allowance  to  shippers  for  many  years  out  of  th^  rates,  there  is 
a  presumption  that  the  rates  covered  that  allowance  and  that  its  discontinuance 
should  be  accompanied  by  a  relinquishment  of  revenue  formerly  provided. 
There  is  nothing  in  this  record  to  overcome  that  presumption.  That  the  proposed 
rule  would  result  in  very  substantial  additions  to  transportation  charges  is 
beyond  question. 

Following  this  decision  the  defendants  restored  the  rules  thereto- 
fore  in  effect.  In  the  instant  case  there  has  been  no  discontinuance  of 
a  service  formerly  maintained,  ai^d  in  this  respect  the  two  cases  are 
clearly  distingui^able. 

While  complainant  disclaims  any  intention  in  this  proceeding 
to  assail  defendant's  rates  on  fresh  meat  in  carloads,  it  is  contended 
that  such  rates  are  sufficiently  high  to  contain  within  themselves 
compensation  for  the  loading  service  under  consideration.  Sev- 
eral exhibits  are  offered  in  support  of  this  contention.  One  ex- 
hibit shows  that  prior  to  April  15,  1915,  the  rate  on  fresh  meat 
from  New  York  to  Boston  was  22  cents  per  100  pounds.  On  that 
date  it  was  increased  to  27  cents  per  100  pounds,  which  rate  is 
still  in  effect  as  to  traffic  originating  at  points  within  the  so-called 
lighterage  limits  of  New  York  .harbor  exclusive  of  defendant's 
regular  delivery  stations.  On  January  1,  1910,  the  minimum  for 
the  movement  of  a  car  float  is  stated  to  have  been  one  car;  on  June 
1,  1914,  increased  to  three  cars;  and  on  September  12,  1914,  to 
six  cars,  the  present  minimum.  Another  exhibit  compares  defend- 
ant's rates  on  fresh  meat  in  carloads  from  ship  side  in  New  York 
harbor  to  various  representative  points  in  New  England  with  the 
rates  on  the  same  commodity  from  and  to  the  same  points  main- 
tained by  the  New  York  Central  and  the  West  Shore  railways, 
together  with  the  distances  and  earnings,  both  per  ton  and  car 
mile.    The  point  emphasized  in  this  exhibit  is  that  defendant  re- 
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fuses  to  perfonn  the  loading  service  in  question  under  its  rates 
while  under  rates  the  same  in  amount  the  other  carriers  named 
therein  perform  the  service  or  make  an  allowance  therefor.  Ref- 
erence is  also  made  to  the  fact  that  as  to  each  of  the  points  of 
destination  the  distances  via  defendant's  line  are  the  shortest  and 
the  earnings  per  ton  and  car  mile  greatest.  Still  another  exhibit 
shows  the  rate,  distance,  and  earnings  per  ton  and  car  mile  on 
fresh  meat  in  carloads  from  New  York  harbor  to  Boston  via  de- 
fendant's line  as  compared  with  similar  details  with  respect  to 
rates  on  fresh  meat  for  representative  hauls  in  other  territories. 

Complainant  further  contends  that  the  publication  of  supplement 
18  to  tariff  I.  C.  C.  No.  F-1155,  quoted  above,  which  provides  for  the 
performance  by  defendant  of  the  loading  service  in  connection  with 
all  traffic  except  perishable  freight  has  created  an  unlawful  discrimi- 
nation against  perishable  freight.  It  is  testified  that  no  special  treat- 
ment in  the  movement  and  equipment  of  the  car  floats  is  required  for 
handling  fresh  meat  that  is  not  required  for  handling  other  freight, 
except  that  refrigerator  cars  are  used,  which  are  almost  invariably 
Swift  Refrigerator  Line  equipment,  and  that  such  cars  are  cleaned 
and  iced  at  complainant's  expense. 

It  is  also  contended  that  defendant  makes  an  unwarranted  dis- 
crimination between  traffic  on  car  floats  and  traffic  on  lighters. 
Under  its  present  regulations  defendant  undertakes  to  perform  the 
loading  service  if  the  traffic  is  delivered  to  a  lighter  instead  of  a  car 
float.  It  is  testified  that  the  only  handling  necessary  upon  delivery 
to  a .  car  float  is  the  removal  from  the  vessel  slings  to  the  car ;  that 
where  delivery  is  made  by  lighter  the  carrier  must  unload  each  piece 
of  freight  from  the  sling  into  the  lighter  and  again  unload  the 
freight  from  the  lighter  into  the  car  at  the  land  terminal.  Thus 
there  are  two  separate  handlings  in  the  case  of  lighterage  freight, 
as  against  one  handling  in  the  case  of  car-float  freight. 

Defendant  insists  that  its  carload  rates  were  and  are  made  inde- 
pendent of  loading  service,  and  were  never  intended  to  include  any 
additional  service  beyond  furnishing  the  equipment  But  this  asser- 
tion obviously  is  subject  to  qualification  so  far  as  freight  delivered  to 
defendant  at  its  regular  pier  stations  is  concerned.  Defendant  tes- 
tifies that  it  has  never  loaded  cars  on  floats  in  connection  with  any 
traffic  other  than  nitrate  of  soda.  This  is  said  to  be  competitive 
freight  imported  through  New  York  and  moving  to  points  in  Canada 
in  large  volume  at  compensatory  rates.  It  appears,  however,  that 
defendant's  tariffs  provide  for  the  performance  of  the  loading  service 
in  connection  with  all  shipments  of  this  commodity  regardless  of 
whether  or  not  they  are  destined  to  competitive  pointa 
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Defendant  discusses  at  length  the  difficulties  under  which  it  is 
forced  to  maintain  a  car-float  service  in  New  York  harbor.  Befer- 
ence  is  made  to  the  location  of  its  rail  terminals  in  the  Brcmx;  its 
heavy  interchange  service  with  the  trunk  lines  effected  by  car  floats 
operated  by  and  at  defendant's  expense;  its  regular  pier  station 
service;  and  the  fact  that  it  is  compelled  to  navigate  through  Hell 
Grate,  said  to  be  a  dangerous  body  of  water,  requiring  the  use  of  high 
power  tugs.  The  relevancy  of  such  testimony  is  not  clear.  It  would 
appear  to  apply  with  equal  force  to  all  traffic  whether  perishable  or 
nonperishable. 

As  will  be  observed  from  the  foregoing  summary  of  the  evidence, 
both  complainant  and  defendant  devote  much  attention  to  considera- 
tions which  may  more  properly  be  said  to  affect  the  line-haul  charge 
rather  than  the  loading  service  involved  herein.  But  the  reasonable- 
ness of  the  line-haul  charge  is  not  in  issue.  In  Lighterage  and  Stor- 
age Regulations  at  New  York,  supra^  the  Commission  expressed  the 
opinion  that  carriers  are  justified  in  requiring  shippers  to  load  and 
unload  freight  to  and  from  cars  on  floats  when  ordered  and  placed 
at  vessels  or  outside  piers.  This  rule  is  fundamental  and  generally 
may  be  regarded  as  expressing  a  sound  principle,  from  which  car- 
riers will  not  be  required  to  depart  in  the  absence  of  special  circum- 
stances. The  voluntary  assumption  by  defendant  of  the  obligation 
to  perform  the  loading  service  in  connection  with  nonperishable 
freight  raises  no  presumption  that  its  refusal  to  perform  a  similar 
service  with  respect  to  perishable  freight  is  unreasonable.  Upon  a 
consideration  of  the  whole  record  we  find  that  defendant's  rules, 
regulations,  and  practices  assailed  by  complainant  have  not  been 
shown  to  be  or  to  have  been  unjust  or  unreasonable. 

With  respect  to  the  alleged  violation  of  section  3  arising  out  of 
the  discrimination  in  service  between  perishable  and  nonperishable 
freight,  complainant  argues  that  a  broad  interpretation  of  section  3 
of  the  act  would  not  restrict  its  application  to  strictly  competitive 
conunodities,  and  in  support  of  this  contention  refers  to  L.  dt  N. 
R.  R.  Co,  V.  United  States,  238  U.  S.,  1,  19.  We  are  not  convinced 
of  the  application  of  that  case  to  the  situation  involved  herein  and 
can  not  accept  the  construction  of  section  3  urged  by  complainant, 
but  adhere  to  the  principles  enunciated  in  Board  of  Trade  of  Chicago 
V.  A.,  T.  <6  S.  F.  Ry  Co.,  29  I.  C.  C,  438.  We  are  constrained  to 
hold,  therefore,  that  the  exception  of  perishable  freight  from  the 
provisions  of  defendant's  tariffs  does  not,  under  the  circumstances 
of  this  case,  result  in  such  a  discrimination  as  is  forbidden  by  the  act. 

While  there  may  be  merit  in  complainant's  contention  that 
defendant's  rules  and  practices  result  in  an  unjust  discrimination 
between  traffic  on  car  floats  and  traffic  on  lighters,  this  issue  was  not 
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specifically  raised  by  the  pleadings  and  but  briefly  referred  to  at  the 
hearing.  In  view  of  the  paucity  of  evidence  in  this  respect  we  be- 
lieve the  C!ommission  may  not  be  expected  to  make  a  finding  upon 
that  question  in  this  proceeding. 

By  tariff  effective  December  1, 1914,  defendant  published  a  third- 
class  rate  of  25  cents  per  100  poimds,  applicable  to  beef,  to  Boston 
from  its  **  regular  deliveries  in  New  York  harbor."  From  all  other 
points  within  the  lighterage  limits  of  New  York  harbor  to  Boston  the 
third-class  rate  provided  in  the  same  tariff  was  27  cents  per  100 
pounds.  These  rates  and  provisions  are  still  in  effect.  Although 
most  of  complainant's  shipments  are  said  to  have  been  delivered  to 
defendant  from  vessels  berthed  at  the  piers  of  the  New  York  Dock 
Company,  listed  as  regular  delivery  stations,  it  is  testified  that  with 
respect  to  shipments  moving  subsequent  to  j^pril  15,  1915,  complain- 
ant paid  charges  on  its  traffic  on  the  basis  of  27  cents  per  100  pound& 
Defendant  admits  that  with  respect  to  such  shipments  complainant 
was  overcharged,  and  expresses  willingness  to  make  refund  on  the 
basis  of  the  rate  legally  applicable.  We  find  that  the  rate  charged 
on  complainant's  shipments  moving  on  and  subsequent  to  April  15, 
1915,  and  originating  at  vessels  berthed  at  so-called  regular  delivery 
stations  of  defendant  was  illegal  to  the  extent  that  it  exceeded  25 
cents  per  100  pounds.  Defendant  will  be  expected  promptly  to  re- 
fund the  overcharges,  with  interest  at  the  rate  of  6  per  cent.  If  this 
is  not  done  the  matter  may  be  brought  to  our  attention. 

The  complaint  will  be 
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Rate*  on  rough  sawed  stone  and  rough  stone  in  carloads  from  Bedford,  Ind^ 
and  points  taking  the  same  rate,  to  Toronto  and  Hamilton,  Canada,  not 
shown  to  have  been  or  to  be  unreasonable.    Complaint  dismissed. 

O.  B.  Spence  and  Walter  R.  Work  for  complainants. 

William  F.  Peter  for  Chicago,  Terre  Haute  &  Southeastern  Rail- 
way Company  and  Illinois  Central  Railroad  Company. 

Perry  McCart  for  Chicago,  Indianapolis  &  Louisville  Railway 
Company. 

S.  L.  Strauss  for  Grand  Trunk  Railway  Company  of  Canada  and 
Grand  Trunk  Western  Railway  Company. 

Walter  A.  Dwrmett  for  Canadian  Pacific  Railway  Company. 

Report  of  the  Commission. 

Bt  the  Commission  : 

Complainants  are  corporations,  partnerships,  and  individuals  en- 
gaged in  the  stone  contracting  business  at  Toronto  and  Hamilton, 
Canada.  By  complaint,  filed  February  19,  1916,  they  allege  that 
defendants'  rates  on  rough  sawed  stone  and  rough  stone  from  Bed- 
ford, Ind.,  and  adjacent  points  taking  the  same  rate,  to  Toronto  and 
Hamilton  are  unreasonable  to  the  extent  that  they  exceed  the  sixth- 
class  rates  contemporaneously  applicable  from  and  to  the  same  points. 
Reparation  is  asked  on  shipments  made  within  two  years  prior  to 
the  filing  of  the  complaint.    Rates  are  stated  in  cents  per  100  pounds. 

During  a  portion  of  the  period  involved  the  commodity  rates  on 
rough  sawed  and  rough  stone  from  the  Bedford  district  were  20 
cents  to  Toronto  and  18  cents  to  Hamilton.  These  rates  were  in- 
creased to  21  cents  and  18.9  cents,  respectively,  following  The  Five 
Per  Cent  Case,  31  L  C.  C,  351;  32  I.  C.  C,  326.  The  increased 
rates  are  still  in  effect.  In  the  absence  of  conmiodity  rates  rough 
sawed  and  rough  stone  would  move  from  and  to  the  points  in- 
volved at  the  sixth-class  rates.  Prior  to  the  increase  authorized 
in  The  Five  Per  Cent  Case,  supra,  the  sixth-class  rates  from  the 
Bedford  district  were  17  cents  to  Toronto  and  15  cents  to  Hamilton. 
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Subsequent  to  that  time,  and  at  present,  the  sixth-class  rates  were 
and  are  17.9  cents  and  15.8  cents,  respectively. 

The  Bedford  district,  which  is  approximately  75  miles  long  and 
15  miles  wide,  extends  north  and  south  along  the  Chicago,  Indian- 
apolis &  Louisville  Railway,  hereinafter  called  the  Monon,  and  east 
and  west  along  the  Chicago,  Terre  Haute  &  Southeastern  Railway, 
hereinafter  called  the  Southeastern.  The  lines  of  the  carriers  named 
intersect  at  Bedford,  which  is  located  approximately  in  the  center 
of  the  district  The  average  distance  via  all  routes  from  the  Bed- 
ford district  to  Toronto  is  659  miles;  to  Hamilton,  630  miles.  The 
testimony  with  respect  to  the  loading  of  rough  sawed  and  rough 
stone  is  somewhat  conflicting,  but  it  would  appear  that  a  fair  average 
carload  is  approximately  82,000  pounds,  upon  basis  of  which  the 
21-cent  rate  to  Toronto  yields  6.37  mills  per  ton-mile  and  26.1  cents 
per  car-mile;  Uie  18.9-cent  rate  to  Hamilton,  6  mills  per  ton-mile  and 
24.6  cents  per  car-mile. 

Complainants  rely  principally  upon  the  fact  that  the  commodity 
rates  exceed  the  sixth-class  rates.  They  cited  commodity  rates  from 
a  few  stone-producing  points  in  Missouri,  Minnesota,  Ohio,  and 
Kentucky  to  various  destinations  which  were  lower  than  the  sixth- 
class  rates,  but  admitted  that  these  rates  were  practically  paper  rates. 
They  also  mentioned  several  points  in  central  freight  association 
territory  to  which  it  was  stated  the  commodity  rates  on  stone  from 
the  Bedford  district  were  somewhat  lower  than  the  sixth-class  rates. 
Complainants  testified  that  defendants  maintained  to  Toronto  and 
Hamilton  the  same  rates  on  rough  stone  as  on  finished  stone.  They 
contend  that  as  finished  stone  is  more  valuable  than  rough  stone  Uie 
rates  on  rough  stone  should  be  reduced. 

Defendants  observe  that  the  charging  of  commodity  rates  higher 
than  the  sixth-class  rates  on  stone  from  the  Bedford  district  is  due 
to  the  service  rendered  by  the  carriers  in  connection  with  the  stone 
traffic  prior  to  the  arrival  of  the  shipments  at  the  billing  stations 
and  the  beginning  of  the  line  haul,  which  service  is  not  necessary  in 
connection  with  commodities  ordinarily  taking  the  sixth-class  rate& 
The  Bedford  district  is  situated  in  a  hilly  country,  which  presents 
difficult  operating  conditions.  The  quarries  are  not  located  on  the 
carriers'  main  lines,  but  are  at  points  reached  by  spurs  owned  by  the 
carriers,  some  of  which  are  8  miles  long.  The  stone  is  loaded  on  cars 
at  the  quarries  and  is  switched  to  mills  in  the  Bedford  district  where 
it  is  rough  sawed  or  scabbled.  The  carriers  charge  $2  per  car  for  this 
switching  service.  The  stone  is  then  reloaded  and  switched  to  the 
billing  station,  where  its  transportation  out  of  the  Bedford  district 
begins.    It  was  stated  by  defendants  that  this  service  in  the  Bedford 
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district  involved  on  an  average  10  miles  of  transportation  and 
that  frequently  back  hauls  were  necessary.  The  carriers  maintain  at 
yards  in  the  Bedford  district  a  supply  of  flat  cars  used  in  the  trans- 
portation of  stone,  so  that  they  may  be  immediately  available  when 
needed.  No  charge  is  assessed  for  this  detention,  although  the  aver- 
age detention  per  car  is  15  days.  The  Monon  has  eight  locomotives 
and  the  Southeastern  three  that  are  engaged  solely  in  switching 
cars  in  connection  with  the  stone  business  in  the  district  involved. 
With  the  exception  of  the  $2  switching  charge  above  referred  to,  the 
carriers  receive  no  compensation  in  addition  to  the  transportation 
rate  for  these  services. 

At  the  inception  of  the  stone  business  in  the  Bedford  district  the 
quarries  were  served  by  independent  short  lines  of  railroad  which 
charged  3  cents  for  their  service  prior  to  delivery  of  the  shipments 
to  the  line-haul  carriers.  Subsequently  these  independent  lines  were 
absorbed  by  the  line-haul  carriers  and  the  rates  which  were  formerly 
received  by  the  independent  lines  were  added  to  the  through  rates. 
The  same  basis  was  observed  in  connection  with  shipments  moving 
over  spurs  subsequently  constructed  by  the  line-haul  carriers.  De- 
fendants observe  that  rtone  generally  moves  on  commodity  rates  and 
that  class  rates  have  never  been  observed  as  maxima  in  connection 
with  that  traffic.  To  eastern  trimk  line  territory  stone  rates  from  the 
Bedford  district  are  uniformly  higher  than  the  sixth-class  rates. 
Defendants  stated  that  except  for  the  5  per  cent  increase  the  same 
rates  have  been  maintained  to  trunk  line  territory  for  27  years,  and 
that  the  same  is  true  as  to  the  rates  t6  Hamilton  and  Toronto  for  the 
past  15  years,  or  since  joint  rates  were  first  established  to  these 
points.  It  is  shown  that  the  volume  of  the  stone  traffic  from  the 
Bedford  district  has  greatly  increased  under  these  rates.  Defend- 
ants asserted  that  the  rates  on  stone  from  that  district  to  central 
freight  association  territory  are  generally  higher  than  the  sixth- 
class  rates  although  the  difference  is  not  as  great  as  between  the 
class  and  commodity  rates  to  trunk  line  territory  and  to  Hamilton 
and  Toronto.  Defendants  compared  the  rates  attacked  with  those 
applicable  on  stone  from  the  Bedford  district  to  trunk  line  territory, 
to  the  southeast,  and  to  Mississippi  and  Missouri  river  crossings. 
They  also  stated  that  the  stone  business  was  seasonal,  there  being 
practically  no  movement  during  four  months  in  winter,  and  that 
there  was  a  100  per  cent  empty  return  movement  of  the  equipment 
used  in  this  traffic. 

We  find  that  the  rates  assailed  are  not  shown  to  have  been  or  to  be 
unreasonable,  and  an  order  dismissing  the  complaint  will  be  entered. 
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No.  7688. 
CHAPIN  &  COMPANY 

CHICAGO,  INDIANAPOLIS  &  LOUISVILLE  RAILWAY 

COMPANY  ET  AL. 


Bubmitied  October  19,  1916.    Decided  AprU  28,  1917. 


Former  finding  that  the  rates  on  distillers*  dried  grain  in  carloads  from  Lonis- 
▼ille,  Ky.,  and  corn  oil  meal  .and  corn  oil  cake,  in  carloads,  from  Indian- 
apolis, Ind.,  to  eastern  destinations,  manufactured  into  mixed  feed  at 
Hammond,  Ind.,  were  not  shown  to  have  been  unreasonable,  affirmed  on 
r^earing.    Complaint  dismissed. 

Cassoday^  Butler^  Lamb  <&  Foster;  C.  R.  HUlyer;  and  K.  D.  Loos 
for  complainant. 

A.  O.  Tumy  for  Chicago,  Indianapolis  &  Louisville  Railway  Com- 
pany. 

Oeorge  A.  KeUy  and  James  Webster  for  all  defendants. 

Repobt  of  the  Commission  on  Rehearing. 

Bt  the  Commission: 

Our  original  report  herein  appears  in  38  I.  C.  C,  611.  The  com- 
plaint alleged  that  unreasonable  rates  were  charged  by  defendants 
for  the  transportation  of  41  carloads  of  distillers'  dried  grain  from 
Louisville,  Ky.,  and  63  carloads  of  com  oil  meal  and  com  oil  cake 
from  Indianapolis,  Ind.,  to  various  points  in  Pennsylvania,  New 
York,  New  Jersey,  and  New  England,  manufactured  into  mixed 
live-stock  feed  at  Hammond,  Ind.,  during  the  period  from  October, 
1911,  to  December,  1913.  Reparation  was  asked.  We  found  that 
the  rates  charged  were  not  shown  to  be  unreasonable,  and  an  order 
dismissing  the  complaint  was  entered.  On  July  6,  1916,  the  case 
was  reopened  at  complainant's  request  for  further  hearing,  which 
has  been  had,  and  the  case  is  now  before  us  on  the  whole  record. 
The  principal  defendant,  the  Chicago,  Indianapolis  k  Louisville 
Railway,  will  be  hereinafter  called  the  Monon. 

On  rehearing  complainant  offered  no  material  testimony,  its 
counsel  stating  that  the  record  already  contained  the  essential  facts. 
In  addition,  however,  complainant  contends  that  an  increase  in 
rates  since  January  1, 1910,  is  involved,  and  that,  therefore,  the  bur- 
den of  justifying  their  reasonableness  is  upon  the  defendants. 
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Prior  to  March  1, 1911,  the  Monon's  tariff  publishing  the  throng 
rates  in  issue  contained  the  following  rule: 

AU  other  charges  and  any  rules  or  regulations  that  may  in  any  wise  change, 
affect,  or  determine  any  imrt  of  the  aggregate  of  the  rates  named  herein,  as  well 
as  any  privileges  or  facilities  granted  or  allowed  on  traiBc  handled  between 
points  on  this  company's  lines,  are  published  and  filed  according  to  law.  When 
trafllc  is  destined  to  a  point  beyond  the  tracks  of  this  company,  such  charges, 
rules,  and  regulations  as  are  published  and  lawfuUy  on  file  with  the  Interstate 
Commerce  Commission  by  the  delivering  road,  which  is  a  party  to  this  tariff. 
wiU  govern. 

On  March  1, 1911,  a  provision  was  established  making  all  milling- 
in-transit  rules  inapplicable  on  com  oil  meal,  com  oil  cake,  distillers' 
dried  grain,  and  various  feeds  and  other  by-products  of  grain  and 
seeds,  in  straight  carloads  or  combined  to  make  feed  of  any  kind* 
Prior  to  March  1, 1911,  and  also  at  the  time  these  shipments  moved, 
the  milling-in-transit  tariffs  referred  Co  by  complainant  authorized 
transit  services  at  Hammond  in  connection  with  the  through  rates, 
but  complainant's  shipments  were  destined  to  points  beyond  the 
tracks  of  the  Monon,  and  the  carriers  which  reach  the  destinations 
involved,  with  the  possible  exception  of  one  point  to  whidi  only 
one  shipment  moved,  were  not  parties  to  the  transit  tariffs  in  ques- 
tion. C!onsequently  complainant's  aUegation  that  an  increase  in 
rates  since  January  1, 1910,  is  involved  is  not  sustained. 

The  complaint  names  as  defendants  only  Uie  Monon,  Indiana 
Harbor  Belt,  and  Michigan  Central  railroads,  whereas  the  shipments 
moved  to  eastern  points  on  the  lines  of  other  carriers  which  were 
parties  to  the  rates  applied  beyond  Hammond  and  to  the  through 
rates  sought.  The  facts  submitted  of  record  are  insufficient  to  sup- 
port a  finding  that  the  rates  assailed  were  unreasonable. 

We  find  upon  all  the  facts  now  before  us  that  our  previous  findings 
were  not  erroneous,  and  they  are,  therefore,  affirme4*  An  order 
dismissing  the  complaint  will  be  entered. 

441.  o.a 


No.  8«89. 
PKAIKIE  OIL  &  QAS  COMPANY 

V. 

ATCmSON,  TOPEKA  &  SANTA  FE  RAILWAY 

COMPANY  ET  AL. 


Buhmiited  May  9,  1916.    Decided  AprU  28,  1917. 


Through  rate  on  lumber,  in  carloads,  from  Bridgeport,  IlL,  to  Ramona,  Okla., 
found  unreasonable  to  the  extent  that  the  component  of  the  rate  charged 
for  the  haul  from  St.  Louis,  Mo.,  to  Ramona  exceeded  the  rate  subse- 
quently established  oyer  the  route  of  movement  and  now  in  effect  Repara- 
tion awarded. 

E.  H.  Hogueland  for  complainant. 

/.  B.  Coffey^  F.  E.  Andrews^  and  /.  C.  Burnett  for  Atchison, 
Topeka  A  Santa  Fe  Railway  Company. 

Rkpobt  of  the  Commission. 
Bt  the  Commission  : 

Complainant  is  a  corporation  engaged  in  the  oil  and  gas  business, 
with  its  principal  office  at  Independence,  Kans.  By  complaint,  filed 
February  28, 1916,  it  alleges  that  the  rate  of  87.5  cents  per  100  pounds 
charged  by  defendants  for  the  transportation  of  nine  carloads  of 
lumber  from  Bridgeport,  Bl.,  to  Ramona,  Okla.,  during  the  period 
from  July  23, 1914,  to  October  19, 1914,  inclusive,  was  unreasonable 
and  unjustly  discriminatory  to  the  extent  that  it  exceeded  a  rate  of 
30  cents  per  100  poimds,  and  in  violation  of  the  fourth  section  of  the 
act  in  that  it  exceeded  the  aggregate  of  intermediate  rates  to  and 
from  St.  Louis,  Mo.  Reparation  is  asked.  Rates  are  stated  in  cents 
per  100  pounds. 

The  rate  on  lumber  between  the  points  involved  is  based  on  St. 
Louis.  The  shipments  were  consigned  to  complainant  at  Ramona 
and  moved  as  routed  by  the  shipper :  Baltimore  &  Ohio  Southwestern 
Railroad  to  St  Louis;  Wabash  Railroad,  hereinafter  called  the 
Wabash,  to  Lexingtcm  Junction,  Mo. ;  Atchison,  Topeka  &  Santa  Fe 
Railway,  hereinafter  called  the  Santa  Fe,  through  Kansas  City,  Mo., 
to  destinatioiL  The  shipments  aggregated  710,600  pounds,  and 
freight  charges  were  ultimately  collected  thereon  in  the  sum  of 
$2,664.75  on  basis  of  the  legally  applicable  combination  rate  of  37.5 
cents,  composed  of  7  cents  to  St.  Louis,  11.5  cents  to  Lexington  Junc- 
tion, 5  cents  to  Kansas  City,  and  14  cents  beyond.    Complainant's 
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attack  is  directed  specifically  against  the  charges  west  of  St.  Louis. 
There  was  contemporaneously  in  effect  from  and  to  the  points  in- 
volved a  combination  rate  of  30  cents,  composed  of  the  7-cent  rate  to 
St.  Louis  and  a  23-cent  rate  thence  over  the  Wabash  to  Kansas  City 
and  the  Santa  Fe  beyond.  No  violation  of  the  fourth  section  is  pre- 
sented as  the  28-cent  rate  from  St.  Louis  did  not  th^i  apply  over  the 
route  the  shipments  moved.  Effective  January  1,  1915,  the  23-cent 
rate  was  established  by  way  of  the  Wabash  to  Lexington  Junction 
and  the  Santa  Fe  beyond. 

It  appears  that  Lexington  Jimction  is  a  usual  and  ordinary  junc- 
tion for  delivery  from  the  Wabash  to  the  Santa  Fe,  and  that  it  is  the 
general  practice  of  those  carriers  to  maintain  through  rates  from  St 
Louis  to  Oklahoma  points  by  way  of  Lexington  Jimction  not  in  ex- 
cess of  those  applicable  by  way  of  Ejinsas  City.  The  Wabash  and 
Santa  Fe  expressed  willingness  on  the  special  docket  to  make  repara- 
tion on  basis  of  the  rate  asked,  admitting  that  the  charges  assessed 
were  unreasonable.  At  the  hearing  the  Santa  Fe,  the  only  defendant 
represented,  made  the  same  admission  and  expressed  willingness  to 
make  reparation  accordingly. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
the  component  of  the  rate  charged  for  the  transportation  from  St. 
Louis  to  Bamona  exceeded  23  cents  i)er  100  pounds;  that  com- 
plainant made  the  shipments  as  described  and  paid  and  bore  charges 
thereon;  that  it  has  been  damaged  to  the  extent  of  the  differ- 
ence between  the  charges  paid  and  the  charges  that  would  have  ac- 
crued at  the  rate  herein  found  to  have  been  reasonable  and  that  it  is 
entitled  to  reparation  from  the  Wabash  Railway  Company  and  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company  in  the  sum  of 
$582.95,  with  interest. 

An  order  will  be  entered  awarding  reparation,  but  as  the  rate 
found  reasonable  has  been  in  effect  for  more  than  a  year,  no  order 
for  the  future  is  necessaiy, 
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No.  8674. 
CROWN  COLUMBIA  PAPER  COMPANY 

V. 

PENNSYLVANIA  RAILROAD  COMPANY  ET  AL. 


Suhmmed  Juiy  5, 1916.    Decided  AprU  Z8,  1917. 


Charges  on  three  carloads  of  machinery  and  machines  from  Philadelphia,  Pa., 
to  Camas,  Wash.,  not  shown  to  have  been  unreasonable.  Complaint 
dismissed. 

Thomas  J.  Nestor  for  complainant. 
Charles  Franklin  for  defendants. 

Repobt  of  the  Commission. 

By  tpe  Commission  : 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  paper, 
with  its  principal  office  at  San  Francisco,  Cal.  By  complaint,  filed 
February  23, 1916,  it  alleges  that  the  charges  collected  by  defendants 
for  the  transportation  of  three  carloads  of  machinery  and  machines, 
from  Philadelphia,  Pa.,  to  Camas,  Wash.,  July  11,  1913,  were  un- 
reasonable to  the  extent  that  they  exceeded  charges  that  would  have 
accrued  based  on  a  minimum  weight  of  14,000  pound&  Reparation 
is  asked.  The  claim  was  presented  to  the  Commission  informally 
June  18,  1915. 

Without  specifying  the  size  desired,  the  consignor  requested  the 
initial  carrier  to  famish  three  cars  for  the  transportation  of  the  ship- 
ments, and  executed  therefor  three  bills  of  lading.  Two  of  the  cars 
furnished  were  loaded  with  bag  machines,  crated,  and  machinery  and 
parts,  boxed ;  the  third  with  bag  machines,  crated.  The  first  car,  40 
feet  long,  contained  17,000  pounds;  the  others,  36  feet  long,  contained 
18,500  pounds  and  8,650  poimds,  respectively.  The  shipments  moved 
by  way  of  Pennsylvania  lines,  Chicago  Great  Western  Railroad, 
Great  Northern  and  Spokane,  Portland  &  Seattle  railway&  Charges 
were  collected  <m  the  first  car  at  the  published  commodity  rate  of 
$1.55  per  100  pounds,  based  upon  a  minimum  of  80,000  pounds;  on 
the  second  and  third  at  the  second-class  rate  of  $8i20  per  100  pounds, 
governed  by  the  western  classification,  applicable  to  ^pments  in 
less  than  carloads.  The  application  of  the  second-class  rate  resulted 
in  less  total  charges  on  the  latter  two  cars  than  would  have  accrued 
at  the  carload  rate  and  minimum  weight.    No  complaint  is  made  of 
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the  measure  of  the  rates  charged,  and  the  correctness  of  the  billed 
weights  is  conceded. 

September  2,  1912,  the  minimmn  was  increased  from  24,000  to 
80,000  pounds.  Complainant  maintains  that  it  is  impossible  to  load 
80,000  pounds  of  bag  machines,  machinery  and  parts  into  a  standard 
car,  and  that  the  present  minimum  is  excessive  to  the  extent  that  it 
exceeds  14,000  pounds  for  cars  86  feet  in  length,  with  minima  for 
cars  of  other  sizes  decreasing  and  increasing  in  proportion  to  actual 
lengths  of  cars.  Its  only  witness  was  the  shipper's  traffic  manager, 
who  had  no  personal  knowledge  of  the  facts  relative  to  the  shipments 
or  the  manner  in  which  they  were  loaded.  He  testified,  however, 
that  the  shipments  were  loaded  as  compactly  as  possible,  without 
attempting  to  top  load  because  of  the  likelihood  of  damage  in  transit. 
He  thought  24,000  pounds  could  be  loaded  in  a  50-foot  car,  and  com- 
pared minimum  weights  ranging  from  16,000  pounds  to  24,000 
pounds  applicable  on  furniture,  agricultural  implements,  chairs, 
glass  and  glassware,  lamps  and  fixtures,  refrigerators,  sewing  ma- 
chines, and  stoves,  between  the  points  in  controversy,  but  knew  of  no 
article  analogous  to  the  commodities  in  controversy  upon  which  a 
$1.55  rate,  minimum  14,000  poimds,  applied. 

Defendants  insist  that  the  30,000-pound  minimum  can  be  con- 
veniently loaded;  that  it  is  reasonable  in  comparison  with  minima 
applicable  to  comparable  articles  moving  between  the  same  points; 
that  imder  the  tariffs  in  effect  the  shipper  could  have  utilized  one 
large  car,  loaded  the  excess  above  30,000  pounds  into  another  car  as 
a  "  follow  lot,"  and  forwarded  the  whole  as  a  single  shipment,  under 
one  bill  of  lading,  at  the  carload  rate;  that  the  application  of  the 
present  carload  rate  and  proposed  minimum  would  yield  a  car-mile 
revenue  of  approximately  6.8  cents  for  the  haul  of  about  3,170  miles, 
and  would  be  imremunerative;  and  that  there  should  be  no  reduc- 
tion in  the  minimum  weight  without  a  corresponding  increase  in  the 
rate.  The  rate  and  minimum  in  issue  apply  to  a  variety  of  machines 
and  machinery  in  straight  or  mixed  carloads. 

Upon  the  facts  disclosed  we  are  of  opinion  and  find  that  the 
minimum  in  question  applied  in  connection  with  the  commodity 
rate,  and  the  charges  collected  thereunder,  are  not  unreasonable.  An 
order  dismissing  the  complaint  will  be  entered. 
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No.  8651. 
LA  CROSSE  SHIPPERS'  ASSOCIATION 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY 

COMPANY  ET  AL. 


ButmUted  Beptemher  S5.  19X6.    Decided  AprU  t8,  1917. 

Rate  on  beer  in  carloads  from  La  Crosse,  Wis.,  to  Sioux  Falls,  S.  Dak.,  found 
unduly  prejudicial  as  compared  with  the  rates  contemporaneously  in  effect 
on  the  same  commodity  from  Milwaukee,  Wis.,  and  St  Louis,  Mo.,  to  the 
same  destination.    A  proper  relationship  of  rates  prescribed  for  the  future. 

S.  J.  Boltonsnd  W.  W.  West  for  complaiDant. 
O,  W.  Dynes  and  /•  N.  Davis  for  Chicago,  Milwaukee  &  St.  Paul 
Bailway  Company. 

B.  B.  Scott  and  K.  Z.  Burgess  for  Chicago,  Burlington  A  Quincy 
Railroad  Company. 

C.  O.  Wright  and  Robert  H.  Widdecomhe  for  Chicago  &  North 
Western  Railway  Company. 

Report  of  the  Commission. 

Bt  the  Commission  : 

Ccmiplainant  is  a  corporation  composed  of  shippers  and  manu- 
facturers at  La  Crosse,  Wis.  By  complaint,  filed  February  12, 1916, 
as  amended,  it  alleges  that  defendant's  rate  for  the  transportation  of 
beer,  in  carloads,  from  La  Crosse  to  Sioux  Falls,  S.  Dak.,  is  unrea- 
sonable, unjustly  discriminatory,  and  unduly  prejudicial.  The  estab- 
lishmtot  of  a  reasonable  and  nondiscriminatory  rate  for  the  future 
is  asked.    Rates  are  stated  in  cents  per  100  pounds. 

The  rate  applicable  on  beer  in  carloads  from  La  Crosse  to  Sioux 
Falls  is  the  fifth-class  rate  of  20  cents.  A  rate  of  15  cents  is  asked. 
A  commodity  rate  of  15  cents  was  in  e Act  on  beer,  in  carloads,  from 
La  Crosse  to  Sioux  Falls  during  a  period  of  about  10  years  prior 
to  September  8,  1914,  when  the  20-cent  rate  became  effective  as  a 
result  of  our  finding  in  Beer  and  Other  Malt  Products^  81  I.  C.  C.j 
644.  Complainant's  evidence  in  support  of  the  allegation  of  un- 
reasonableness consisted  of  little  more  than  a  reiteration  of  the  facts 
adduced  in  the  case  cited.  In  fact,  complainant  admitted  that  there 
had  been  no  substantial  change  in  the  transportation  conditions  sur- 
rounding this  traffic  since  the  decision  of  that  case. 
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Complainant's  principal  contention  is  that  the  20-cent  fifth-cl 
rate  is  unduly  prejudicial  to  its  members  and  unduly  preferential 
of  shippers  in  Milwaukee  and  St.  Louis,  at  which  latter  points  com- 
petitors of  complainant's  members  are  located.  For  a  number  of 
years  and  at  the  present  time  commodity  rates  of  23  cents  applied 
and  apply  on  beer  in  carloads  from  Milwaukee  and  St  Louis  to 
Sioux  Falls,  which  rates  are  5  cents  lower  than  the  fifth-class  rates 
and  equivalent  to  class  C  rates  from  and  to  the  same  points.  Sioux 
Falls  is  821  miles  from  La  Crosse  by  way  of  the  Chicago  &  North 
Western  Railway  and  its  connections  and  348  miles  by  way  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railway ;  from  Milwaukee,  515  miles 
by  way  of  the  Chicago  &  North  Western  and  496  miles  by  way  of 
the  Chicago,  Milwaukee  &  St.  Paul ;  and  from  St.  Louis,  570  miles 
by  way  of  the  Chicago,  Burlington  &  Quincy  Railroad  and  Chicago, 
Rock  Island  &  Pacific  Railway. 

Shipments  of  beer  to  Sioux  Falls  from  La  Crosse  and  Milwaukee 
by  way  of  the  Chicago  &  North  Western  traverse  the  same  route 
from  La  Crosse  to  Sioux  Falls.  By  way  of  the  Chicago,  Milwaukee 
&  St.  Paul,  the  short  line  from  Milwaukee  to  Sioux  Falls  is  through 
North  McGregor,  Iowa;  shipments  from  La  Crosse  move  through 
Austin,  Minn.,  and  Mason  City,  Iowa,  and  shipments  from  both 
points  move  over  the  same  route  for  a  distance  of  about  200  miles. 

Complainant  urges  that  the  3-cent  difference  between  the  rates 
on  beer  to  Sioux  Falls  from  La  Crosse,  on  the  one  hand,  and  from 
Milwaukee  and  St.  Louis,  on  the  other,  partially  deprives  La  Crosse 
of  the  advantage  growing  out  of  its  closer  proximity  to  Sioux  Falls ; 
that  on  supplies  from  the  east  its  members  are  required  to  pay  rates 
that  are  substantially  higher  than  the  rates  that  are  paid  by  beer 
shippers  at  Milwaukee  and  St.  Louis;  and  that  therefore  the  com- 
modity rates  on  beer  from  La  Crosse  and  from  Milwaukee  and  St. 
Louis  to  Sioux  Falls  should  bear  the  same  relation  to  each  other  as 
do  the  fifth-class  rates  from  and  to  the  same  points. 

Defendants  explain  that  the  rate  from  Milwaukee  and  St.  Louis 
to  Sioux  Falls  is  established  on  the  basis  of  104  per  cent  of  the 
Chicago-Missouri  River  rate  in  accordance  with  our  opinion  in 
Daniels  v.  C.^  R.  I.  cfe  P.  By.  Co.^  6  I.  C.  C,  458 ;  that  the  22-cent 
rate  from  Chicago  to  the  Missouri  River  is  on  the  basis  of  5  cents 
higher  than  the  St.  Louis-Kansas  City  rate  of  17  cents ;  and  that  the 
last-named  rate  was  established  by  carriers  having  no  voice  in  the 
rates  from  La  Crosse  to  Sioux  Falls. 

Beer  moves  generally  in  western  classification  territory  at  fifth- 
class  rates,  and  defendants  stated  that  Sioux  Falls  is  the  only  point 
in  South  Dakota  to  which  the  rates  on  beer  from  Milwaukee  and 

St.  Louis  are  lower  than  fifth  class. 
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We  find  that  the  rate  assailed  is  not  shown  to  be  unreasonable 
but  that  it  is,  and  for  the  future  will  be,  unduly  pre  judical  to  the 
extent  that  it  exceeds  and  may  exceed  a  rate  6.5  cents  less  than  the 
rates  contemporaneously  in  effect  on  beer  in  carloads  from  Milwaukee 
and  St.  Louis  to  Sioux  Falls.    An  order  will  be  entered  accordingly. 


>  ♦  • 


No.  8667. 
HASKELL  MANUFACTURING  COMPANY  ET  AL. 

V. 

NEW  YORK,  NEW  HAVEN  &   HARTFORD  RAH^ROAD 

COMPANY  ET  AL. 


PORTION  OF  FOURTH  SECTION  APPLICATION  No.  776. 


Submitted  September  16,  1916.    Decided  April  Z8,  1917. 


Charges  on  certain  shipments  of  Iron  and  steel  articles  between  Pawtncket, 
Darlington,  and  Valley  Falls,  R.  I.,  and  points  in  Connecticut  and  Massa- 
chusetts found  to  have  been  unreasonable.    Reparation  awarded. 

Thomas  P.  Corcoran  for  complainants. 
Nathaniel  W.  Smith  for  defendants. 

Report  of  thx  Commissiok. 

Bt  the  CoMBnssioN : 

Complainants  are  Haskell  Manufacturing  Company,  Standard 
Nut  &  Bolt  Company,  Stephans  Nut  &  Bolt  Company,  and  J.  D. 
Crosby  Company,  corporations,  engaged  in  the  manufacture  of  iron 
and  steel  articles  at  Pawtucket,  R.  I.  By  complaint,  filed  February 
19, 1916,  as  amended,  they  allege  that  unreasonable  and  unjustly  dis- 
criminatory rates  were  charged  on  certain  carload  and  less-than- 
carload  shipments  of  hoop  and  band  steely  iron  and  steel  wire,  and 
iron  bolts  and  nuts,  shipped  from  Pawtucket,  Darlington,  and  Valley 
Falls,  R.  I.,  to  points  in  Connecticut  and  Massachusetts  during  the 
period  from  February  20,  1915,  to  October  8,  1915,  both  dates  in- 
clusive. A  violation  of  the  long-and-short-haul  rule  of  section  4  of 
the  act  is  also  alleged.    Reparation  is  asked. 

The  points  of  origin  and  destination  are  located  on  the  New  York, 
New  Haven  &  Hartford  Railroad,  hereinafter  called  the  New  Haven, 
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except  Hopedale,  Mas&,  which  is  located  on  the  Grafton  &  UptcHi 
Bailroad,  and  South  Manchester,  Conn.,  which  is  located  on  the 
South  Manchester  Railroad. 

For  a  number  of  years  prior  to  February  20, 1915,  the  New  Haven, 
under  exceptions  to  the  official  classification,  which  governs,  applied 
to  shipments  of  iron  and  steel  articles,  in  the  territory  involved,  fifth 
and  sixth  class  rates  on  less-than-carload  and  carload  quantities,  re- 
spectively. On  February  20,  1915,  these  exceptions  were  canceled, 
and  the  official  classification  ratings  of  fourth  class,  less  than  carload, 
and  fifth  class,  carload,  thereby  became  applicable.  Effective  Oc- 
tober 9,  1915,  the  New  Haven  established  a  distance  scale  of  com- 
modity rates,  practically  on  a  level  with  the  rates  in  effect  prior  to 
February  20,  1915.  These  latter  rates  are  still  in  effect,  and  have 
proved  satisfactory  to  complainants  generally. 

Complainants  show  that  the  adjustment  of  rates  on  February  20, 
1915,  resulted  in  increases  ranging  from  1  cent  to  6  cents  per  100 
pounds ;  and  that  contemporaneously  with  the  movement  of  the  ship- 
ments here  involved  defendants  applied  lower  rates  for  corresponding 
distances  on  analogous  articles.  The  allegaticm  of  unjust  discrimi- 
nation is  not  sustained  of  record. 

As  the  rates  assailed  represent  increases  since  January  1, 1910,  the 
burden  of  justifying  their  reasonableness  rests  upon  defendants.  De- 
fendants state  that  the  exceptions  to  the  classification  were  with- 
drawn when  it  was  learned  that  rates  thereunder  were  lower  in  many 
instances  than  specific  commodity  rates.  They  contend  that  the  for- 
mer rates  were  unremunerative ;  that  on  account  of  a  revision  of  the 
fourth-class  and  fifth-class  rates  applicable  on  less-than-carload  and 
carload  shipments,  respectively,  which  followed  the  cancellation  of 
the  exceptions,  charges  resulted  which  were  in  many  instances  lower 
than  those  which  accrued  under  the  former  respective  fifth  and  sixth 
class  rates;  and  that  in  view  of  these  compensating  advantages  the 
adjustment,  on  the  whole,  was  fair  and  reasonable  to  all  concerned. 
That  the  rates  in  effect  prior  to  February  20,  1915,  were  actually 
unremunerative  is  not  indicated  by  the  record,  and  the  otiier  conten- 
tions of  defendants  do  not  show  the  increased  charges  collected  on 
complainants'  shipments  to  have  been  just  and  reasonable.  As  a 
matter  of  fact,  a  willingness  to  pay  reparation  was  evidenced. 

There  was  set  for  hearing  in  connection  with  this  case  that  por- 
tion of  Fourth  Section  Application  No.  775,  filed  by  the  New  Haven, 
wherein  authority  is  sought  to  continue  to  charge  on  iron  and  steel 
articles,  carloads  or  less  than  carloads,  from  Mansfield,  Mass.,  or 
farther  distant  points  of  origin,  to  East  Haven,  Conn.,  or  other 
points  of  destination,  rates  which  are  lower  than  rates  contempo- 
raneously maintained  on  Uke  traffic  from  Pawtucket,  B.  I.,  to  the 
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same  points  of  destination.  These  departures  from  the  long-and- 
short-haul  rule  of  the  fourth  section  were  removed  prior  to  the 
filing  of  this  complaint  by  the  establishment  of  the  distance  scale 
of  commodity  rates  above  referred  to. 

We  find  that  the  charges  collected  on  the  shipments  involved 
were  unreasonable  to  the  extent  that  they  exceeded  those  which 
would  have  accrued  on  basis  of  the  rates  in  effect  prior  to  February 
20,  1915;  that  complainants  made  the  shipments  as  described  and 
paid  and  bore  the  charges  thereon  at  the  rates  herein  found  to  have 
been  unreasonable;  that  they  have  been  damaged  to  the  extent  that 
the  charges  paid  exceeded  those  which  would  have  accrued  on  basis 
of  the  rates  in  effect  prior  to  February  20,  1915,  and  are  entitled  to 
reparation,  with  interest,  on  shipments  made  by  them  during  the 
period  from  February  20,  1915,  to  October  8,  1915,  both  dates  in- 
clusive. Statements  of  shipments  filed  by  complainants  are  inac- 
curate in  so  far  as  they  include  shipments  to  intrastate  destinations 
and  shipments  made  subsequently  to  October  8, 1915.  If  charges  were 
collected  in  excess  of  those  legally  applicable  on  and  after  October 
9,  1916,  the  t)vercharges  should  be  refunded.  In  order  to  determine 
the  exact  amount  of  reparation  due  under  our  fiudings  herein,  it 
will  be  necessary  for  complainants  to  prepare  revised  statements 
in  accordance  with  rule  Y  of  the  Rules  of  Practice,  covering  the 
shipments  upon  which  they  paid  and  bore  the  charges  and  claim  rep- 
aration. Upon  receipt  of  the  revised  statements,  verified  by  defend- 
ants, we  will  consider  entering  an  order  awarding  reparation.  As 
the  present  rates,  which  have  been  in  effect  for  more  than  a  year, 
are  substantially  on  a  level  with  the  rates  which  were  in  effect  prior 
to  February  20, 1915,  no  order  for  the  future  is  necessary. 
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No.  8791. 
NATIONAL  PICKLE  &  CANNING  COMPANY 

V. 

PERE  MARQUETTE  RAILROAD  COMPANY  ET  AL. 


PORTION  OF  FOURTH  SECTION  APPLICATION  No.  2060. 


BuhnUtted  July  12,  1916.    Decided  AprU  28, 1917. 


Olaim  for  reparation  on  a  carload  of  pickles,  8hliq;)ed  from  West  Olive,  MiidL, 
to  Chicago,  IlL,  dismissed  for  want  of  prosecution. 

No  appearance  for  complainant. 
R.  P.  Patersan  for  defendant. 

Report  of  the  Comhissiok*. 
By  the  Commission  : 

Complainant  is  a  corporation  engaged  in  the  pickle  and  vinegar 
business,  with  aii  office  at  Chicago,  111.  By  complaint,  filed  April 
5,  1916,  it  alleges  that  defendant's  rate  of  12  cents  per  100  pounds 
charged  for  the  transportation  of  a  carload  of  pickles  shipped 
August  21, 1918,  from  West  Olive,  Mich.,  to  Chicago  was  unreason- 
able, unjustly  discriminatory,  and  in  violation  of  the  long-and-sbort- 
haul  rule  of  the  fourtiti  section  in  that  it  exceeded  a  rate  of  9  cents 
per  100  pounds  contemporaneously  applicable  from  Muskegon,  Midi., 
a  farther  distant  point.  Reparation  is  asked.  The  claim  was  pre- 
sented to  the  Commission  informally  August  7,  1915.  That  portion 
of  Fourtiti  Section  Application  No.  2060  of  J.  F.  Tucker,  agent,  in 
which  authority  is  sought  to  continue  rates  on  pickles  in  carloads 
from  Muskegon  to  Chicago  which  are  lower  than  the  rates  contem- 
poraneously applicable  on  like  traffic  from  West  Olive  and  other 
intermediate  points,  was  heard  with  the  complaint.  « 

The  rate  assailed  was  the  fifth-class  rate.  On  October  26,  1914, 
subsequently  to  the  time  the  shipment  moved,  the  fifth-class  rate 
from  West  Olive  to  Chicago  was  increased  to  12.6  cents,  following 
The  Five  Per  Cent  Caae^  81  I.  C.  C,  861.  At  the  same  time  the 
rate  from  Muskegon  to  Chicago,  which  was  a  commodity  rate,  was 
increased  to  10  cents.  Defendant's  tariff  publishing  these  rates  pro- 
vided and  provides,  conformably  to  rule  77  of  Tariff  Circular  18-A, 
for  the  publication,  upon  reasonable  request  therefor,  of  rates  from 
any  intermediate  point  not  exceeding  those  from  more  distant  pointa 
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This  is  a  sabstantial  compliance  with  the  requirements  of  the  fourth 
section.  Kosse^  Shoe  <6  ScKleyer  Co.  v.  C,  C^  C.  dk  St.  L.  Ry.  Co^ 
41  I.  C.  C,  602. 

Complainant  did  not  appear  at  the  hen  ring  and  no  evidence  was 
offered  in  its  behalf.  The  complaint  will  be  dismissed  for  want  of 
prosecution. 


No.  8697. 
SCOTT  PAPER  COMPANY 

V. 

ATLANTIC  CITY  RAILROAD  COMPANY  ET  AL. 


PORTIONS  OF  FOURTH  SECTION  APPLICATION  No.  1774. 


BMhmiited  September  2S,  1916.    Decided  AprU  tS,  1917. 


Rates  charged  for  tlie  transportation  of  toilet  paper  in  leas  than  carloads  from 
Chester,  Pa.,  to  Hammonton  and  other  points  in  New  Jersey*  found  to  have 
been  nnreasonahle  to  the  extent  that  they  exceeded  the  aggregates  ef  the 
intermediate  rates.     Reparation  awarded. 

Clement  R.  Clements  for  complainant. 

Frederic  L.  Ballard  for  Pennsylvania  Railroad  Company;  Phila- 
delphia, Baltimore  &  Washington  Railroad  Company;  and  West 
Jersey  &  Seashore  Railroad  Company. 

William  L.  Kinter  for  Atlantic  City  Railroad  Company,  Chester 
&  Delaware  River  Railroad  Company,  Philadelphia  &  Reading  Rail- 
way Company,  and  Central  Railroad  Company  of  New  Jersey. 

Rbpobt  of  the  Commission. 

Bt  thb  Commission  : 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  toilet 
paper  and  paper  towels  at  Chester  and  Philadelphia,  Pa.  By  com- 
plaint, filed  March  1,  1916,  as  amended,  it  alleges  that  the  rates 
charged  by  defendants  for  the  transportation  of  toilet  paper  shipped 
fnnn  Chester  to  Hammonton  and  other  points  in  New  Jersey,  during 
the  period  from  March  1, 1914,  to  February  29, 1916,  inclusive,  were 
unreascmable  and  in  violation  of  the  fourth  section  in  that  they  ex- 
ceeded the  aggregates  of  the  intermediate  rates  to  and  from  Paschall 
and  Gibson's  Point,  Pa.    Reparation  is  asked.    Those  portions  of 
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Fourth  Section  Application  No.  1774  of  C.  C.  McCain,  agent,  in 
which  authority  is  sought  to  continue  to  charge  a  greater  compensa- 
tion for  the  transportation  of  toilet  paper  from  Chester  to  Hammon- 
ton  and  other  points  on  defendants'  lines  in  New  Jersey,  as  a  through 
route,  than  the  aggregates  of  the  intermediate  rates  to  and  from 
Paschall  or  Gibson's  Point,  were  set  for  hearing  with  the  complaint. 
Rates  are  stated  in  cents  per  100  pounds. 

Chester  is  on  the  Philadelphia,  Baltimore  &  Washington,  Chester 
&  Delaware  River  (affiliated  with  the  Philadelphia  &  Reading  Rail- 
way), and  Baltimore  &  Ohio  railroads.  The  destination  points  are 
on  the  Pennsylvania,  Atlantic  City,  and  West  Jersey  &  Seashore 
railroads,  and  Central  Railroad  of  New  Jersey.  Paschall^  inter- 
mediate to  Hammonton  from  Chester  over  the  Pennsylvania,  and 
Gibson's  Point  is  intermediate  thereto  over  the  Philadelphia  & 
Reading.    Hammonton  will  be  used  as  a  representative  destination. 

The  official  classification  rates  toilet  paper  fifth  class  iii  carloads 
and  third  class  in  less  than  carloads.  Prior  to  February  23,  1916, 
and  as  early  as  1899,  the  through  class  rates  on  toilet  paper  from 
Chester  to  Hammonton  were  13  cents  in  carloads  and  20  cents  in 
less  than  carload&  Effective  February  23, 1915,  following  our  deci- 
sions in  The  Five  Per  Cent  Casey  31  L  C.  C,  351 ;  32  I.  C.  C,  325, 
these  rates  were  increased  to  13.7  cents  and  21  cents,  respectively,  the 
present  rates.  Prior  to  February  15,  1916,  the  combination  fifth- 
class  rates  to  Hammonton,  based  on  Paschall  and  Gibscm's  Point, 
were  14.8  cents  and  13.7  cents,  respectively,  and  the  combination 
third-class  rates  were  17.9  cents  and  16.9  cents,  respectively.  Effec- 
tive February  15,  1916,  prior  to  the  filing  of  the  complaint  in  tiiis 
case,  the  combination  fifth-class  rates  to  Hammonton,  based  on 
Paschall  or  Gibson's  Point,  were  increased  to  17.9  cents,  and  the 
third-class  rates  to  22.1  cents,  thereby  making  the  aggregates  of  the 
intermediate  third-class  rates  higher  than  the  through  class  rates 
from  Chester.  The  correction  of  the  fourth  section  departure  ren- 
ders any  finding  with  respect  to  it  unnecessary.  Correeponding 
changes  were  contemporaneously  made  in  the  combination  rates  to 
the  various  destinations  in  controversy.  No  change  was  made  in  the 
through  ratea  An  inspection  of  the  tariffs  on  file  with  the  Com- 
mission discloses  that  the  through  fifth-class  rates  from  and  to  the 
points  in  controversy  were  not  and  are  not  in  excess  of  the  abro- 
gate of  the  intermediate  rates  based  on  Paschall  or  Gibson's  Point 

C<»nplainant  made  numerous  less-than-carload  diipments  over 
defendants'  lines  prior  to  the  date  on  which  the  combination  rates 
were  increased,  some  of  which  moved  through  Paschall  and  others 
through  Gibson's  Point.  The  shipments  were  sold  f.  o.  b.  destina- 
tion.   Charges  thereon  were  coUected  from  the  consignees  on  the 
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basis  of  the  through  class  rates  from  Chester,  legally  applicablsi 
and  were  deducted  by  the  consignees  from  complainant's  invoices. 
The  complaint  does  not  attack  the  rates  charged  as  inherently  un- 
reasonable, nor  does  the  record  disclose  any  objection  to  the  present 
ratea  The  case  rests  solely  upon  the  departiures  from  the  rule  of 
the  fourth  section. 

We  find  that  the  rates  charged  on  the  shipments  in  question  were 
unreasonable  to  the  extent  that  they  exceeded  the  aggregates  of  the 
intermediate  rates  contemporaneoudy  in  effect  to  and  from  Paschall 
or  Gibson's  Point;  that  complainant  made  the  shipments  as  de- 
scribed and  paid  and  bore  charges  thereon  at  the  rates  herein  found 
to  have  been  unreasonable;  that  it  has  been  damaged  to  the  extent 
that  the  charges  collected  exceeded  the  charges  that  would  have 
accrued  on  basis  of  the  rates  herein  found  to  have  been  reasonable; 
and  that  it  is  entitled  to  reparation,  with  interest  The  exact 
amount  of  reparation  due  can  not  be  determined  on  this  record,  and 
complainant  should  prepare  a  statement  showing  the  details  of  the 
shipments  in  accordance  with  rule  Y  of  the  Bules  of  Practice,  which 
statement  should  be  submitted  to  defendants  for  verification.  Upon 
receipt  of  a  statement  so  prepared  and  verified  we  shall  omsider 
the  entry  of  an  order  awarding  reparation. 

44 1. 0.  a 


No.  9347. 
CHAMBER  OF  COMMERCE  OF  LA  CROSSE  ET  AL. 

V, 

GREAT  LAKES  TRANSIT  CORPORATION  ET  AL. 


Submitted  AprU  tO,  1917.    Decided  May  1,  1917. 


Rall-and-lake  rates  on  iDterstate  traffic  from  trunk  line  territory  and  from 
Buffalo,  N.  Y.,  Brie,  Pa.,  and  Detroit,  Mich.,  to  La  Crosse,  Wis.,  and 
Winona  and  Bed  Wing,  Biinn.,  by  way  of  tlie  Great  Lakes  Transit  Cor- 
poration, found  to  be  unduly  prejudicial.  Defendants  required  to  establish 
joint  through  raiMake-and-rail  and  lake-and-rall  rates  from  and  to  the 
points  involved  ttiat  stiali  not  exceed  tiie  rail-lake-and-rail  and  lake-and- 
rail  rates  contemporaneously  maintained  on  like  traffic  from  die  same 
points  to  St  Paul  and  Minneapolis,  Minn. 

8.  J.  BoUon  and  W.  W.  West  for  complainanta 
haac  H.  Mayer  and  F.  A.  Stardey  for  Gi*eat  Lakes  Transit  Cor- 
poration. 

Report  of  the  Commission. 

Dakieub,  Conmuasioner: 

Complainants,  civic  organizations  of  La  Crosse,  Wis.,  and  Winona, 
Minn.,  and  two  manufacturers  of  Red  Wing,  Minn.,  by  their  com- 
plaint, filed  November  24,  1916,  as  amended,  allege  that  defendants' 
class  and  commodity  rail-lake-and-rail  and  lake-and-rail  rates  from 
points  in  trunk  line  territory  and  from  Buffalo,  N.  T.,  Erie,  Pa.,  and 
Detroit,  Mich.,  to  La  Crosse,  Winona,  and  Red  Wing  are  unreason- 
able and  unduly  prejudicial  to  the  extent  that  they  exceed  the  corre- 
sponding class  and  commodity  rates  from  the  same  points  of  origin 
to  St  Paul  and  Minneapolis,  Minn.,  hereinafter  called  the  twin 
cities.  An  order  is  asked  requiring  defendants  to  establish  joint 
through  rail-lake-and-rail  and  lake-and-rail  rates  from  and  to  the 
points  in  question  not  in  excess  of  those  contemporaneously  main- 
tained to  the  twin  cities.  The  allegation  of  unreasonableness  is 
merely  perfunctory.  What  complainants  really  seek  is  to  be  placed 
on  a  rate  parity  with  the  twin  cities. 

La  Crosse,  Winona,  and  Red  Wing  are  located  196,  221,  and  284 
miles,  respectively,  west  of  Milwaukee,  Wis.,  and  129,  102,  and  40 
miles,  respectively,  south  of  St.  Paul.  La  Crosse  is  served  by  the 
Chicago  A  Nortii  Western,  Chicago,  Burlington  ft  Quincy,  and 
Green  Bay  &  Western  railroads,  and  the  Chicago,  Milwaukee  &  St. 
Paul  Railway ;  Winona  by  the  same  carriers  and  also  by  the  Chicago 
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Oreat  Western  Kailroad ;  and  Bed  Wing  by  the  Chicago,  Milwaukee 
&  St.  Paul  and  Chicago  Great  Western.  Prior  to  the  year  1916, 
the  Erie  &  Western  Transportation  Company,  the  Western  Transit 
Company,  the  Mutual  Transit  Company,  the  Erie  Railroad  Lake 
line,  the  Lackawanna  Transportation  Company,  and  the  Rutland 
Transit  Company,  in  connection  with  defendant  rail  carriers,  main- 
tained joint  through  rail-lake-and-rail  and  lake-and-rail  rates  from 
the  territory  of  origin  in  question  to  the  complaining  cities  by  way 
of  the  Lake  ACchigan  ports,  Chicago  and  Milwaukee,  which  were  the 
same  as  the  rates  contemporaneously  maintained  by  them  to  the  twin 
cities  by  way  of  Duluth,  Minn.,  and  also  by  way  of  the  Lake  Michi- 
gan ports.  Following  the  divorcement  of  these  water  lines  from  their 
owning  rail  lines  under  the  Panama  Canal  act,  the  defendant  Great 
Lakes  Transit  Corporation,  hereinafter  called  the  transit  corpora- 
tion, which  came  into  being  March  22,  1916,  acquired  the  boats  for- 
merly operated  by  certain  of  the  lake  lines  above  named,  and  during 
the  same  year  published  joint  through  rates  to  the  twin  cities  by  way 
of  Duluth  on  the  same  basis  as  obtained  prior  to  its  existence.  No 
jcdnt  rates  were  established  to  the  complaining  cities  by  way  of  the 
transit  corporation  and  its  connections,  and  the  combination  rates  now 
in  effect  through  the  Lake  Michigan  ports  are  considerably  higher 
than  the  joint  rates  maintained  to  those  points  prior  to  1916.  Joint 
through  rates  to  the  complaining  cities  the  same  as  to  the  twin  cities 
still  exist  by  way  of  the  Lehigh  Valley  Transportation  Company  and 
the  Canada  Atlantic  Transit  line.  However,  rates  are  not  named  in 
ccmnection  with  these  lake  lines  fnnn  points  served  by  the  New  York 
Central,  Pennsylvania,  Baltimore  A  Ohio,  or  Boston  &  Albany  rail- 
roads; from  Erie  or  Detroit;  or  from  most  points  on  the  Delaware. 
Lackawanna  &  Western,  the  Erie,  or  the  Rutland  railroads. 

For  many  years  La  Crosse,  Winona,  and  Red  Wing  have  been 
grouped  with  the  twin  cities  (m  rail-lake-and-rail  traffic  from  trunk 
line  territory,  and  it  is  conceded  in  this  proceeding  that  they  are 
entitled  to  the  same  rates.  The  transit  corporation,  the  only  defend- 
ant represented  at  the  hearing,  stated  that  it  and  the  eastern  trunk 
lines  are  willing  to  establish  the  rates  asked  by  way  of  Chicago  and 
Milwaukee,  the  (mly  Lake  Michigan  ports  served  by  the  transit 
corporation;  but  that  the  defendant  carriers  operating  between 
Chicago  and  Milwaukee  and  the  twin  cities  refused  to  concur  in  the 
establishment  of  the  rates  asked  unless  those  rates  are  also  estab- 
lished to  the  twin  cities  by  way  of  the  Lake  Michigan  ports.  This 
the  transit  corporation  declines  to  do  for  the  reason  that  it  would 
result  in  short  hauling  the  lake  line  on  traffic  destined  to  the  twin 
cities  which  now  moves  through  Duluth.  The  record  indicates  that 
the  real  difficulty  lies  in  the  &ct  that  the  rail  carriers  west  of 
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Chicago  and  Milwaukee  and  the  lake  line  are  unable  to  agree  upon 
divisions. 

As  illustrative  of  the  present  rate  situation,  complainants  show 
that  the  first-class  rate  by  way  of  the  transit  corporation  and  con- 
nections from  New  York,  a  representative  point,  to  La  Crosse,  is  a 
combination  rate  of  $1,158,  composed  of  66.8  cents  to  Chicago  (at 
Milwaukee)  and  50  cents  beyond ;  the  fifth-class,  44.5  cents,  26.5  cents 
to  Chicago  (or  Milwaukee)  and  18  cents  beyond.  The  joint  throuj^ 
first-class  rail-lake-and-rail  rate  to  the  twin  cities  from  New  York  is 
86.8  cents ;  the  fifth  class,  88.5  cents ;  or  a  difference  in  favor  of  the 
twin  cities  of  29  cents  on  first  class  and  11  cents  on  fifth  class.  The 
contention  made  is  that  the  twin  cities  are  unduly  preferred  and  tiie 
complaining  cities  unduly  prejudiced  to  the  extent  that  the  combi- 
nation rail-lake-and-rail  and  lake-and-rail  rates  to  the  latter  points 
exceed  the  joint  through  rail-lake-and-rail  and  lake-and-rail  rates 
to  the  former.  Complainants  also  observe  that  subsequent  to  the 
filing  of  their  complaint  the  defendants  established  joint  through 
rail-lake-and-rail  and  lake-and-rail  rates  from  trunk  line  territory 
to  the  Mississippi  Biver  crossings,  Burlington,  Clinton,  and  Du- 
buque, Iowa,  and  Bock  Island,  HI.,  on  substantially  the  same  basis 
that  existed  prior  to  1916,  plus  a  5  per  cent  increase,  and  lower  than 
the  rates  maintained  to  the  complaining  cities  and,  for  the  most 
part,  lower  than  the  rates  sought. 

We  are  of  opinion  and  find  that  the  present  combination  rail-lake- 
and-rail  and  lake-and-rail  rates  from  trunk  line  territory  and  Buf- 
falo, N.  Y.,  Erie,  Pa.,  and  Detroit,  Mich.,  by  way  of  the  Great  Lakes 
Transit  Corporation  and  connections  to  La  Crosse,  Wis.,  and  Winona 
and  Bed  Wing,  Minn.,  are,  and  for  the  future  will  be,  unduly  preju- 
dicial to  the  extent  that  such  rates  exceed  the  joint  through  rail-lake- 
and-rail  and  lake-and-rail  rates  contemporaneously  maintained  from 
the  same  points  to  St.  Paul  and  Minneapolis,  Minn.  An  order  will 
be  entered  requiring  the  defendants  to  establii^  joint  rail-lake-and- 
rail  and  lake-and-rail  rates  from  the  points  of  origin  involved  to 
La  Crosse,  Winona,  and  Bed  Wing  that  shall  not  exceed  the  joint 
through  rail-lake-and-rail  and  lake-and-rail  rates  contemporane- 
ously maintained  by  defendants  to  St.  Paul  and  Minneapolis. 
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No.  8684. 
JOHN  P.  SQUIRE  &  (X)MPANT 

V. 

ATLANTIC  SOUTHERN  RAILROAD  COMPANY  ET  AL. 


SuUtnitted  March  27,  1916,    Decided  AprU  28,  1917. 


Charges  on  hogs  from  Lyman,  lowu,  to  Calumet  Park,  DL,  stopped  in  transit 
at  Valley  Jonctlon,  Iowa,  found  to  have  been  unreasonable.  Reparation 
awarded. 

Calvin  P.  Cook  for  complainant. 
No  appearances  for  defendants. 

Report  of  tHs  Commissiok. 
Bt  the  Commission: 

Complainant  is  a  corporation  engaged  in  the  packing-house  business, 
with  its  principal  office  at  Boston,  Mass.  By  c<xnplaint,  filed  Decem- 
ber 17,  1915,  it  alleges  that  the  charges  collected  by  defendants  on 
six  carloads  of  hogs  shipped  from  Lyman,  Iowa,  to  Calumet  Park, 
ni.,  in  February,  1911,  were  unreasonable.  Reparation  is  asked.  The 
claim  was  presented  to  the  Commission  informally  December  20, 1912. 
Rates  are  stated  in  cents  per  100  pounds. 

The  shipments  were  delivered  to  the  Atlantic  Northern  &  Southern 
Railway  at  Lyman,  February  10,  1911,  consigned  to  complainant  at 
Calumet  Park,  and  were  moved  by  the  initial  carrier  in  six  single- 
deck  cars  north  to  Atlantic,  Iowa,  16  miles,  and  thence  by  the  Chicago, 
Rock  Island  &  Pacific  Railway,  hereinafter  called  the  Rock  Island, 
to  Valley  Junction,  Iowa,  where  they  were  stopped  for  feeding, 
watering,  and  sorting.  The  hogs  were  subsequently  reloaded  into 
seven  single-deck  cars  and  forwarded  by  the  Rock  Island  to  Blue 
Island,  ni.,  and  by  the  Indiana  Harbor  Belt  Railroad  thence  to 
Calumet  Park.  The  aggregate  weight  of  the  shipments  into  Valley 
Junction  was  106,130  pounds,  eadi  of  the  inbound  cars  containing 
more  than  17,000  pounds.  The  aggregate  weight  outbound  was 
106,070  pounds,  loaded,  apparently  for  the  convenience  of  the  ship- 
pers, as  follows :  16,960  pounds  in  each  of  five  cars ;  16,170  and  5,100, 
pounds,  respectively,  in  the  remaining  two  cars.  Into  the  latter  two 
cars  there  were  also  loaded  790  and  11,860  pounds,  respectively,  of 
hogs,  consigned  to  complainant  at  Calumet  Park.  These  hogs  origi- 
nated at  points  on  the  Rock  Island  in  Iowa  taking  a  28.5-cent  carload 
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rate  to  Calumet  Park  and  are  not  involved  in  the  claim  for  reparation. 
Charges  were  collected  on  the  shipments  in  question  in  the  sum  of 
$820.33,  based  on  a  weight  of  106,070  pounds,  and  a  supposed  com- 
bination rate  of  30.2  cents,  composed  of  a  rate  of  6.7  cents  to  Atlantic 
and  a  rate  of  23.5  cents  beyond.  A  minimum  of  17,000  pounds  was 
applied  on  each  of  the  seven  cars  out  of  Valley  Junction  and  addi- 
tional charges  were  collected  in  the  sum  of  37  cents,  based  on  a  weight 
of  280  pounds  and  a  charge  of  13.2  cents,  which  charge  is  equal  to  the 
difference  between  the  local  rate  of  10.3  cents  from  Atlantic  to  Valley 
Junction,  and  the  23.5-cent  compon^it  from  Atlantic  to  destination. 
The  tariffs  of  the  Bock  Island  and  the  Atlantic  Northern  &  Southern 
provided  that  carload  shipments  of  hogs  from  stations  on  the  Bock 
Island  in  Iowa,  including  Atlantic,  and  from  all  stations  on  the 
Atlantic,  Northern  &  Southern,  destined  to  points  east  of  the  Missis- 
sippi Biver,  could  be  stopped  at  VaUey  Junction  for  the  purpose  of 
feeding,  watering,  sorting,  and  double-decking,  and  that  the  through 
rate  would  be  protected  from  original  point  of  shipment  to  ultimate 
destination.  But  these  tariffs  did  net  provide  for  mixing  shipments 
of  hogs  originating  at  Lyman  with  like  shipments  originating  at 
other  points. 

At  the  time  of  movement  the  portion  of  the  Atlantic  Northern  & 
Southern  extending  south  of  Atlantic  had  been  recently  constructed 
and  no  joint  rates  in  connection  with  the  Bock  Island  were  applicable 
on  interstate  traffic.  The  6.7-cent  component  applied  for  the  haul 
from  Lyman  to  Atlantic  apparently  was  the  local  distance  rate  of 
the  Atlantic  Northern  &  Southern  for  a  distance  of  16  miles.  The 
local  rates  of  that  carrier  were  not  on  file  with  this  Commission  and 
its  participation  in  the  movement  of  the  traffic  in  question  was  with- 
out tariff  authority.  As  no  rate  was  specifically  applicable  it  becomes 
necessary  to  determine  whether  the  charges  collected  were  reasonable, 
and  if  not,  what  would  have  been  reasonable  charges.  Memphii 
Freight  Bureau  v.  K.  C.  S.  Ry.  Co.^  17  I.  C.  C,  90. 

During  the  period  of  movement  a  rate  of  23.5  cents  applied  on  hogs 
in  carloads  to  Calumet  Park  from  Atlantic  and  all  points  on  the 
Bock  Island  in  Iowa  west  of  Des  Moines,  including  Valley  JuncticHi, 
to  the  Missouri  Biver.  A  joint  carload  rate  of  23.5  cents  also  ap- 
plied from  Kimballton,  Iowa,  a  station  on  the  Atlantic  Northern 
&  Southern  17  miles  north  of  Atlantic.  Effective  February  23, 1911, 
18  days  after  the  shipments  moved,  the  23.5-cent  rate  was  established 
from  Lyman.  In  each  instance  a  minimum  of  17,000  pounds  applied 
on  cars  of  the  dimensions  used  to  transport  the  shipments  here  in 
question. 

Defendants  were  not  represented  at  the  hearing,  but  an  application 
was  filed  by  the  Bock  Island  and  the  Atlantic  Northern  ft  Southern 
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on  our  special  docket  for  authority  to  make  reparation  to  complain- 
ant on  the  basis  of  the  subsequently  established  joint  through  rate. 

We  find  that  the  charges  collected  were  unreasonable  to  the  extent 
that  they  exceeded  the  charges  that  would  have  accrued  at  a  rate  of 
28.5  cents  per  100  pounds,  minimum  17,000  pounds,  based  on  the 
weight  of  the  shipments  as  forwarded  from  Valley  Junction.  We 
further  find  that  complainant  made  the  shipments  as  described  and 
paid  and  bore  charges  thereon  in  the  sum  of  $820.70 ;  that  it  has  been 
damaged  to  the  extent  of  the  difference  between  the  charges  paid 
and  the  charges  that  would  have  accrued  on  the  basis  herein  found 
to  have  been  reasonable;  and  that  it  is  entitled  to  reparation  in  the 
sum  of  $41.05,  with  interest. 

Def^idant  Atlantic  Southern  Railroad,  which  succeeded  the  At- 
lantic Nortitiem  &  Southern  Railway  in  the  operation  of  that  por- 
tion of  the  line  south  of  Atlantic,  is  no  longer  in  existence.  The 
Rock  Island  observes  that  collection  from  the  Atlantic  Southern  is 
therefore  impossible,  and  urges  that  the  Rock  Island  should  not  be 
required  to  pay  more  than  its  proportion  of  any  reparation  that  may 
be  awarded.  Following  our  decision  in  Riverside  Mills  y.  A.<6  S.  S. 
B.  Co.j  40  I.  C.  C,  501,  in  whidi  we  held  that  where  a  throu^ 
rate,  joint  or  combination,  is  found  unreasonable  and  reparation  is 
awarded  the  order  entered  runs  against  the  carriers  collectively  that 
participated  in  the  transportation,  our  order  for  reparation  herein 
will  run  against  all  the  carriers  defendant 

An  appropriate  order  will  be  entered. 
44 1.0.  a 


No.  7248. 
LA  CROSSE  SHIPPERS'  ASSOCIATION  ET  AL. 

V. 

CHICAGO  &  NORTH  WESTERN  RAILWAY  COMPANY 

ET  AL. 


Bubmmed  September  25,  1916.    Decided  May  i,  1917. 


Upon  supplemental  bearing,  allegation  that  class  rates  maintained  by  tbe  Gbi- 
cago,  Milwaukee  ft  St  Paul  Railway  Company  from  La  Crosse,  Wia,  t* 
points  on  its  line  in  tbe  state  of  Minnesota  are  unduly  prejudicial  not  sus- 
tained.   Complaint  dismissed. 

3.  J.  Bolton  and  W.  W.  West  for  La  Crosse  Shippers'  Association. 
O.  W.  Dynes,  J.  N,  Davis,  and  C.  A.  Lahey  for  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company. 

Report  of  the  Commission  on  Supplbhental  Heahinq. 

Daniels,  Commissioner: 

In  the  original  report  in  this  case,  38  I.  C.  C,  458,  the  dass  rates 
from  La  Crosse,  Wis.,  to  points  in  the  southern  half  of  ^Minnesota 
were  found  not  to  be  unreasonable,  but  the  record  was  held  open  in 
order  that  complainants  might  be  afforded  an  opportunity  to  present 
a  supplemental  petition  upon  the  issue  of  whether  or  not  tjie  rates 
attacked  unjustly  discriminate  against  La  Crosse. 

A  supplemental  petition  was  accordingly  filed,  by  one  of  the 
original  complainants,  the  La  Crosse  Shippers'  Association,  against 
but  one  of  the  original  defendants,  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  alleging  that  the  rates  from  La  Crosse 
to  points  on  the  Milwaukee's  line  in  the  state  of  Minnesota  are 
unduly  discriminatory  as  compared  with  the  rates  from  St.  Paul, 
Ifinneapolis,  and  Winona,  Minn.,  Dubuque,  Iowa,  Chicago,  HL, 
and  Milwaukee,  Wis.,  to  the  same  points.  The  evidence  submitted 
in  support  thereof  is  not  materially  different  from  that  considered 
in  our  former  report;  those  witnesses  who  testified  at  the  first 
hearing  contented  themselves  merely  with  a  reiteration  at  the  sup- 
plemental hearing  of  testimony  previously  offered;  the  testimony 
of  other  witnesses  is  cumulative;  while  the  exhibits  filed  are  in 
the  nature  of  a  composite  of  the  rate  situation  as  developed  at  the 
original  hearing.  The  complainants  were  put  on  notice  by  our  dis- 
position of  the  case  on  the  first  hearing  that  evidence  they  might 
subsequently  proffer  to  support  the  allegation  of  unjust  discrimina- 
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tion  or  undue  prejudice  against  La  Crosse  must  be  clear,  convincing, 
and  definite.  A  careful  analysis  of  the  evidence  fails  to  disclose 
proof  of  the  character  required.  Much  of  it  was  general  and  much 
of  it  was  purely  cumulative,  and  where  rates  to  specific  destinations 
on  particular  items  of  traffic  were  cited  the  absence  of  persuasive 
evidence  as  to  the  totality  of  relative  transportation  or  traffic  condi- 
ti<ms  from  other  competing  points  was  noticeable.  It  follows,  there- 
fore, that  the  allegation  of  unjust  discrimination  has  not  been  sus- 
tained, and  an  order  will  be  entered  dismissing  the  complaint 
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No.  8776. 

COFFETVILLE  VITRIFIED  BRICK  A  TILE   COMPANY 

v. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY. 


BufmUted  August  7,  1916.    Decided  AprU  £8,  1917. 


Bate  charged  on  various  carloads  of  brick  shipped  over  an  interstate  route 
from  Oollinsyille,  Okla.,  to  Stillwater,  Okla.,  not  shown  to  have  been 
unreasonable  or  otherwise  in  violation  of  the  act    Oomplaint  difimiaaed. 

Rogers  McCray  for  complainant. 
J.  P.  WahZe  for  defendant. 

Report  of  the  Commissiok. 

Bt  the  Commissiok: 

Complainant  is  a  corporation  engaged  in  the  manufacture  and 
sale  of  brick,  with  a  plant  at  Collinsville,  Okla.  By  complaint, 
filed  April  1,  1916,  it  alleges  that  the  rate  of  7  cents  per  100 
pounds  charged  on  58  carloads  of  brick  shipped  over  an  inter- 
state route,  from  Collinsville  to  Stillwater,  Okla.,  during  the  period 
from  August  to  December,  1912,  was  unreasonable  and  unjustly 
discriminatory  to  the  extent  that  it  exceeded  a  rate  of  5}  cents 
per  100  pounds.  Reparation  is  asked.  The  claim  was  presented 
to  the  Commission  informally  July  16,  1914.  Rates  are  stated  in 
cents  per  100  pounds. 

The  shipments  were  delivered  to  the  defendant  unrouted  and 
moved  over  its  line  from  Collinsville  to  Stillwater  through  Inde- 
pendence and  Winfield,  Kana.,  264  milea    Charges  were  collected 
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at  the  rate  of  7  cents,  legally  applicable.  The  short-line  distance 
from  and  to  the  points  in  question  by  way  of  the  Atchison,  Topeka 
&  Santa  Fe  Railway  to  Tulsa,  Okla.,  St.  Louis  &  San  Francisco 
Railroad  to  Pawnee,  Okla.,  and  Atchison,  Topeka  &  Santa  Fe  Rail- 
way beyond,  an  intrastate  route,  is  97.1  miles.  The  rate  contem- 
poraneously applicable  over  this  route  was  stated  to  be  a  combi- 
nation distance  scale  rate  of  12^  cents.  The  Corporation  Com- 
mission of  Oklahoma  prescribed  certain  Oklahoma  intrastate  dis- 
tance rates  on  brick  in  carloads  to  become  effective  September  30, 
1911,  the  rate  prescribed  for  a  distance  of  97.1  miles  over  two  lines 
being  5^  cents.  But  these  rates  were  not  established  until  De- 
cember 30,  1912,  their  prior  establishment  having  been  enjoined 
at  the  instance  of  the  interested  carriers. 

It  is  not  contended  that  the  shipments  were  misrouted,  and  no 
evidence  was  offered  tending  to  show  that  the  rate  over  the  route  of 
movement  was  unreasonable  per  se.  Complainant's  case  is  based  on 
the  assimiption  that  but  for  the  injunction  referred  to  a  rate  of  5^ 
cents  would  have  been  in  effect  at  the  time  the  shipments  moved  by 
way  of  the  short-line  route  over  which  the  shipments  could  have 
moved. 

We  find  that  the  rate  assailed  is  not  shown  to  have  been  unreason- 
able or  unjustly  discriminatory.  The  CiMumission  is  empowered 
to  award  reparation  only  for  violations  of  the  act  to  regulate  com- 
merce. No  violation  of  the  act  can  be  predicated  upon  the  particu- 
lar facts  in  this  case,  and  an  order  dismissing  the  complaint  will  be 
entered. 
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No.  8471. 
THOMSON,  DIGGS  COMPANY  ET  AL. 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


Buhmiited  June  SO,  1916.    Decided  April  »8,  1917. 


1.  Bates  •!!  animal  mussles  and  calf  weaners,  nested,  in  boxes,  in  less  than 

carloads  from  points  in  Indiana,  Illinois,  and  Ohio  to  Sacramento,  Gal., 
not  shown  to  have  been  or  to  be  vnreasonable,  unjustly  discriminatory, 
or  unduly  prejudicial. 

2.  Rates  on  animal  muzzles,  nested,  in  crates,  in  less  than  carloads,  from  Cin- 

cinnati, Ohio,  and  Michigan  City,  Ind.,  to  Sacramento,  Gal.,  were,  are,  and 
for  the  future  will  be  unreasonable  to  the  extent  that  they  exceeded  and 
may  exceed  the  rates  contemporaneously  applicable  on  the  same  com- 
modity, nested,  in  boxea    Reparation  awarded. 

O.  J.  Bradley  for  OMnplainants. 
i?.  C.  Fyfe  for  defendants. 

Report  of  the  Commission, 

By  the  Commission  : 

Complainants  are  corporations  engaged  in  mercantile  business  at 
Sacramento,  Cal.  By  complaint,  filed  November  22, 1915,  they  allege 
that  the  rates  charged  by  defendants  on  certain  less-than-carload 
shipments  of  animal  muzzles  in  boxes  and  crates,  and  calf  weaners  in 
boxes,  shipped  from  La  Fayette  and  Michigan  City,  Ind.,  Chicago, 
HI.,  and  Cincinnati,  Ohio,  to  Sacramento,  Cal.,  during  the  period 
from  November  17, 1913,  to  July  21,  1915,  inclusive,  were  unreason- 
able, unjustly  discriminatory,  and  unduly  prejudicial.  Separation 
is  asked  and  the  establishment  of  reasonable  rates  for  the  future. 
Bates  are  stated  in  cents  per  100  pounds,  values  in  amounts  per  cubic 
foot,  and  weights  in  pounds  per  cubic  foot. 

Horse  and  dog  muzzles  were  included  in  these  shipments.  Samples 
of  two  varieties  of  horse  muzzles  were  submitted.  One  is  made  of 
large  mesh  wire  netting  attached  to  a  heavy  wire  ring,  and  the  other 
of  a  framework  of  narrow  steel  ribs  around  which  wire  is  wound  at 
intervals  of  about  five-eighths  of  an  inch.  They  are  about  10  inches 
in  diameter  and  8  inches  deep.  The  weaners  and  dog  muzzles  are 
smaller.  One  type  of  weaner  involved  is  made  of  wire  netting  and 
the  other  of  wire  framework  with  several  sharp  prongs  protruding 
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therefrom.  Hie  dog  muzzIeB  are  made  of  wire  framework.  Hm 
shipments,  whidi  were  nested  and  packed  in  boxes  or  crates,  were 
governed  by  the  western  classification,  whidi  rated  and  rates  animal 
muzzles,  nested  or  flat,  in  boxes,  first  dasB,  in  less  than  carloads;  and 
calf  weaners,  in  barrels  or  boxes,  second  class,  in  less  tiian  carload& 
Under  a  rule  of  the  classification  when  a  rating  is  published  on  a 
commodity  in  boxes  but  not  in  crates  the  next  higher  rating  will  apply 
when  the  commodity  is  shipped  in  crates.  Charges  were  collected 
based  on  the  following  legally  applicable  class  rates:  On  the  only 
shipment  from  Chicago,  consisting  of  muzzles,  boxed,  first  daas, 
$8.40;  on  all  the  other  shipments  of  muzzles,  boxed,  first  dass,  $3.50; 
on  the  shipments  of  muzzles,  crated,  one  and  one-half  times  first 
class,  $5.25;  and  on  the  shipments  of  calf  weaners,  boxed,  second 
class,  $b.03. 

Complainants  essayed  to  show  that  a  rating  cm  the  commodities 
involved  higher  than  third  class  was  unreasonable,  and  that  the  rates 
charged  were  unreasonable  to  tiie  extent  that  they  exceeded  com- 
modity rates  on  alleged  analogous  articles.  They  testified  that  one 
of  the  types  of  horse  muzzles  above  referred  to,  nested,  weighed  17.68 
pounds  and  the  other  28.05  pounds,  and  that  their  values  were  $1.09 
and  $2.28,  respectively.  Of  two  types  of  weaners  one  was  said  to 
weigh  6.03  pounds,  and  to  be  valued  at  $1.06;  ^e  other  to  weigh 
10.87  pounds  and  to  be  valued  at  $2.53.  These  weights  and  values 
were  contrasted  with  the  weights  and  values  of  the  following  articles, 
in  rolls,  which  are  rated  third  class  in  less  than  carloads:  Poultry 
netting,  18.18  pounds,  $1.04;  hardware  cloth,  68.57  pounds,  $8.23; 
opal  wire  cloth,  69.49  pounds,  $9.91.  The  latter  two  commodities 
are  fine  wire  netting.  Complainants  also  referred  to  the  third-class 
rating  applicable  on  less-than-carload  shipments  of  hens'  nests,  oiher 
than  trap,  k.  d.,  in  boxes,  bundles,  or  crates,  and  on  baskets,  iron  or 
steel,  closely  nested.  They  contend  that  muzzles  may  be  shipped  in 
bundles  without  inclosing  them  in  a  container  and  that  when  so 
shipped  they  are  no  more  liable  to  damage  in  transit  than  is  wire 
netting  in  rolls.  None  of  these  shipments  moved  in  bundles,  and  the 
rates  cm  muzzles  so  shipped  are  not  attacked. 

Defendants  reply  that  animal  muzzles,  nested,  in  boxes,  in  less  than 
carioads,  are  rated  first  class  throughout  the  United  States.  They 
contend  that  the  weights  and  values  of  the  commodities  above  re- 
ferred to  are  not  representative  of  the  articles  included  in  the  descrip- 
tions given,  and  in  support  thereof  quoted  statements  from  numerous 
manufacturers  of  muzzles  and  wire  netting  to  the  effect  that  muzzles 
weigh  from  8}  pounds  to  14  pounds  and  are  valued  at  from  45  cents 
tp  S6.32  j  and  that  some  wire  netting  weighs  as  much  as  80  and  100 
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pounds,  and  varies  widely  in  value.  Defendants  observe  that  wire 
hens'  nests,  which  are  somewhat  similar  to  the  muzzles  here  involved, 
are  rated  first  class,  set  up,  in  boxes  or  crates,  in  less  than  carloads ; 
and  that  they  weigh  from  16  to  18  pounds  and  range  in  value  from 
80  cents  to  $1.  It  was  testified  that  the  item  ^^  iron  baskets ''  referred 
to  by  complainants  covered  heavy  bar  and  band  iron  baskets.  This 
item  has  been  eliminated  from  the  current  classification.  Bef erence 
was  also  made  to  the  first-class  rating  on  less-than-carload  shipments 
of  wire  baskets  which  are  said  to  be  analogous  to  muzzle&  Defend- 
ants aver  that  the  second-class  rating  on  weaners,  which  is  also  ap- 
plicable to  hardware,  was  established  to  apply  on  flat  weaners  made  of 
cast  iron,  but  that  the  weaners  here  under  consideration  are  similar 
to  muzzles  and  should  properly  be  rated  first  class.  They  disputed 
the  statement  that  muzzles  in  bundles  would  be  no  more  liable  to 
damage  than  wire  netting  in  rolls,  and  stated  that  the  classification 
descriptions  and  packing  requirements  were  in  accordance  with  the 
recommendations  of  the  Committee  on  Uniform  Classification.  Since 
the  hearing  the  recommendations  of  that  committee  have  been 
amended  to  include  animal  muzzles  ^  nested  or  flat,  in  barrels,  boxes 
or  bundles  ^  in  one  entry.  A  rule  of  the  classification  provides  that 
when  a  rating  is  provided  on  an  article  in  boxes  or  bundles  but  not  in 
crates,  that  rating  will  apply  to  the  same  article  in  crate& 

Complainants  compared  the  rates  on  these  commodities  with  less- 
than-carload  commodity  rates  applicable  on  wire  netting  and  fencing 
and  animal  traps  from  transcontinental  territory  to  California  ter- 
minals, which  were  $1.76  at  the  time  these  shipments  moved,  but 
were  subsequently  reduced  to  $1.60.  Defendants  observe  that  these 
commodity  rates  were  forced  by  water  competition,  which  does  not 
obtain  in  connection  with  the  traffic  here  involved;  also  that  the 
great  majority  of  animal  traps  are  compact  and  load  heavily,  and 
that  the  cmly  ones  which  are  analogous  to  muzzles  and  calf  weaners 
are  wire  basket  traps,  which  constitute  a  very  small  proportion  of 
the  animal  traps  transported.  Wire  fencing  moves  in  enormous 
volume  and  competes  with  plain  and  barbed  fence  wire  and  with 
woven  wire  and  wood  fencing,  which  are  relatively  cheap  articles. 

There  is  no  competition  between  muzzles  or  weaners  and  any  of 
the  other  articles  referred  to  by  complainants,  and  no  evidence  of 
unjust  discrimination  or  undue  prejudice  was  adduced. 

We  find  that  the  rates  charged  on  all  the  above-described  shipments 
except  the  muzzles  in  crates  are  not  shown  to  have  been  or  to  be  un- 
reascmable,  unjustly  discriminatory,  or  unduly  prejudicial ;  but  that 
the  rates  assessed  on  the  shipments  of  muzzles  in  crates  were,  are,  and 
for  the  future  will  be  unreasonable  to  the  extent  that  they  exceeded 
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and  may  exceed  the  rates  contemporaneously  applicable  £rom  and  to 
the  same  points  on  less-than-carload  shipments  of  animal  muzzles, 
nested,  in  boxes. 

There  were  two  shipments  of  muzzles  in  crates  that  moved  over  de- 
fendants' lines:  One  from  Cincinnati  to  the  Thomson,  Diggs  Com- 
pany, on  March  27, 1914,  and  the  other  from  Michigan  City  to  A.  A. 
Van  Voorhies  &  Company,  on  April  15,  1916.  The  weights  of  each 
was  210  pounds,  and  charges  were  collected  in  the  sum  of  $11.02  on 
the  shipment  to  the  Thomson,  Diggs  Company,  and  $11.03  on  the  one 
to  A.  A.  Van  Voorhies  &  Company. 

Certain  freight  allowances  were  made  to  complainants  on  these 
shipments  by  the  consignors.  The  record  is  clear,  however,  that  com- 
plainants paid  the  freight  charges  as  such,  and  we  will  not  go  into 
the  matter  of  these  allowances  between  the  partie&  Sanford-Day 
Iron  Works  v.  i.  dk  N.  B.  B.  Co,^  41 1.  C.  C,  10.  In  addition  to  tiie 
allowances  above  referred  to  the  consignor  of  the  shipment  to  the 
Thomson,  Diggs  Company  refunded  to  that  company  $2.16  to  re- 
imburse it  for  additional  freight  charges  which  resulted  from  the 
consignor's  error  in  shipping  the  muzzles  in  crates  instead  of  boxes. 
But  the  difference  between  the  charges  collected  and  those  which 
would  have  accrued  had  the  shipment  been  in  boxes  was  $3.67 ;  and  it 
appears,  therefore,  that  the  charges  finally  borne  by  the  Thomson, 
Diggs  Company  on  the  shipment  in  question  exceeded  by  $1.52  the 
charges  which  would  have  accrued  had  it  been  boxed.  We  find  that 
complainants  have  been  damaged  to  the  extent  of  the  difference  be- 
tween the  charges  paid  and  borne  on  the  shipments  of  muzzles  in 
crates  and  those  which  would  have  accrued  at  the  rates  herein  found 
reasonable ;  and  that  the  Thomson,  Diggs  Company  is  entitled  to  rep- 
aration in  the  sum  of  $1.52,  with  interest ;  and  that  A.  A.  Van  Voor- 
hies &  Company  is  entitled  to  reparation  in  the  sum  of  $3.68,  with 
interest. 

An  appropriate  order  will  be  entered. 
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enlarges  collected  on  certain  carload  shipments  of  linseed  oil  in  tank  cars  firom 
Minneapolis,  Minn.,  and  Si4>erior,  Wis.,  to  San  Francisco,  Sacramento,  and 
Los  Angeles,  Cal.,  found  to  have  beea  based  on  excessive  weights.  Repara- 
tion awarded. 

O.  J.  Bradley  for  complainant 

E.  W.  Campy  George  D.  Squires^  and  T.  J.  Norton  for  defendants. 

Report  of  the  Commission. 

Bt  the  Commission  : 

Complainant  is  a  corporation  engaged  in  the  paint  and  oil  busi- 
ness, with  its  principal  office  at  San  Francisco,  Cal.  By  complaint, 
filed  January  4, 1916,  it  alleges  that  the  charges  collected  by  defend- 
ants for  the  transportaticm  of  carloads  of  linseed  oil  in  tank  cars 
from  Minneapolis,  Minn.,  and  Superior,  Wis.,  to  San  Francisco, 
Sacramento,  and  Los  Angeles,  CaL,  between  December  31,  1913,  and 
April  29, 1915,  inclusive,  were  unreasonable,  unjustly  discriminatory, 
and  unduly  prejudicial  in  that  they  were  computed  on  the  basis  of 
excessive  weights.  Reparation  is  asked  and  the  establishment  of  a 
reasonable  basis  of  weights. 

In  accordance  with  tariffs  legally  applicable,  charges  were  assessed 
based  on  weights  ascertained  by  multipljring  the  gallonage  capacities 
of  the  cars,  as  shown  in  the  tariffs,  by  7.8,  the  estimated  number  of 
pounds  per  gallon  of  linseed  oil,  also  crtated  in  the  tariffs.  There  was 
some  question  with  regard  to  a  straight  overcharge  in  weight  on  at 
least  one  shipment,  but  the  evidence  in  this  respect  is  not  clear. 
Neither  the  rate  charged  nor  the  provision  in  defendants'  tariffs  that 
the  weights  and  charges  on  shipments  in  tank  cars  will  be  based  upon 
the  fuU  gallonage  capacity  of  the  tank,  subject  to  the  carrying  ca- 
pacity of  the  car  trucks,  is  attacked.  Complainant's  sole  Contention 
is,  in  substance,  that  the  cars  used  would  not  hold  the  quantity  of 
linseed  oil  upon  the  basis  of  which  the  freight  charges  were  assessed. 

Complainant  testified  that  with  one  exception  all  of  the  shipments 
were  loaded  to  the  capacities  of  the  cars  used  and  that  they  were 
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weighed  at  points  of  origin  by  Minnesota  and  Wisconsin  state  w^|^- 
masters.  The  actual  weights  thus  obtained  were  the  basis  for  settle- 
ment between  the  consignors  and  complainant  and  were  in  every  in- 
stance less  than  the  carrier's  weights.  The  car  which  it  is  stated  was 
not  loaded  to  capacity  was  one  for  which  the  carrying  capacity  of 
the  trucks  was  less  than  the  carrying  capacity  of  the  tank. 

Complainant's  statement  that  the  cars  were  loaded  to  capacity  is 
based  merely  on  an  inspection  by  complainant's  employees  of  the  in- 
terior of  the  cars,  through  the  domes,  upon  their  arrival  at  destina- 
tions, and  is  not  the  result  of  actual  measurements.  There  are  nu- 
merous elements  which  might  affect  the  accuracy  of  the  method  em- 
ployed. 

Complainant  referred  to  a  western  trunk  line  tariff  naming  rates 
on  linseed  oil  from  Chicago  and  Peoria,  111.,  St.  Louis,  Mo.,  St 
Paul,  Minn.,  and  related  territories  which  provides,  in  substance, 
that  the  carload  minimum  on  linseed  oil,  in  tank  cars,  shall  be  the 
capacity  of  the  tank,  except  that  on  shipments  from  Minnesota  which 
are  weighed  by  the  state  weighmaster  the  carload  minimum  shall  be 
the  weight  certified  by  him,  provided  the  cars  are  loaded  to  capacity. 

It  is  and  long  has  been  the  general  practice  of  carriers  through- 
out the  United  States  to  provide  that  the  carload  minima  on  liquids 
shipped  in  tank  cars  shall  be  the  capacity  of  the  tank  and  to  assess 
charges  upon  basis  of  the  weights  ascertained  by  multiplying  the 
capacity  of  the  tank  by  an  estimated  weight  per  unit  of  volume  of 
the  commodity.  This  practice,  defendants  assert,  insures  uniformity 
in  the  assessment  of  freight  charges  and  the  maximum  use  of  equip- 
ment, not  otherwise  obtainable. 

The  tank  cars  used  in  the  linseed  oil  traffic  are,  as  a  rule,  confined 
to  that  service  and  are  owned  principally  by  the  shippers.  When 
these  cars  are  first  placed  in  service  the  carriers  accept  affidavits  of 
the  owners  as  to  their  gallonage  capacities  and  publish  such  capaci- 
ties in  their  tariffs.  As  soon  as  possible  thereafter  the  carriers 
gauge  the  cars  and  the  gallonage  capacities  thus  ascertained  are  sub- 
stituted in  the  tariffs  for  the  capacities  furnished  by  the  owners. 
This  gauging  is  effected  by  ascertaining  the  cubic  capacity  of  the 
shell,  deducting  therefrom  the  volume  of  interior  braces,  etc,  and 
dividing  the  remainder  by  the  cubical  contents  of  a  gallon. 

The  density  of  linseed  oilis  not  a  fixed  quantity;  it  varies  with 
different  makes,  with  changed  in  temperature,  and  with  methods  of 
treatment.  Defendants  stated  that  the  estimated  weight  of  7.8  pounds 
per  gallon  is  the  actual  weight  as  nearly  as  any  average  can  be 
ascertained,  and  is  supported  by  government  tests  and  by  standard 
books  and  analyses  dealing  with  that  subject.  They  refer  to  a  publi- 
cation of  the  Bureau  of  Standards  entitled  ^  Density  and  Thermal 
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Expansion  of  Linseed  Oil  and  Turpentine,"  which  shows  that  the 
weight  of  linseed  oil  of  various  densities  at  a  temperature  of  20  de- 
grees centigrade,  which  corresponds  to  68  degrees  Fahrenheit,  ranges 
from  7.66  to  7.79  pounds  per  gallon.  The  western  and  southern 
classifications  prescribe  7.8  pounds  as  the  estimated  weight  of  a  gallon 
of  linseed  oil. 

It  appears  that  prior  to  the  time  these  shipments  moved  there  had 
been  some  ccmtroversy  between  the  carriers  and  owners  of  oil  tank 
cars  with  respect  to  weights,  in  the  course  of  which  some  of  the  car 
owners  adopted  the  practice  of  making  frequent  changes  in  car  num- 
J[)ers  without  advising  the  carriers.  This  resulted  in  the  carriers 
canceling  out  of  their  tariffs  the  equipment  of  at  least  one  company, 
which  owned  the  majority  of  the  cars  in  which  the  oil  here  involved 
moved.  Subsequently  the  cars  of  this  company  were  restored  to  the 
tariffs,  the  capacities  shown  in  the  tariffs  being  based  upon  an  affi- 
davit of  the  owner.  They  have  since  been  gauged  by  the  carriers. 
These  shipments  moved  after  the  cars  had  been  restored  to  the  tariffs, 
biit  before  they  were  gauged.  There  is  nothing  of  record  to  indicate 
that  the  numbers  of  these  cars  were  changed  subsequently  to  the  time 
these  shipments  started  to  move,  and  we  think  it  may  be  fairly  as- 
sumed that  the  car  numbers  shown  in  the  tariffs  at  present,  and  at 
the  time  of  movement,  refer  to  the  same  cars. 

Some  of  these  shipments  moved  in  cars,  the  capacities  of  which, 
as  determined  by  the  carriers'  gauge,  were  available.  Charges  were 
assessed  on  weights  based  on  those  capacities,  and  the  claims  on  nearly 
all  such  cars  are  relatively  small.  On  most  of  the  shipments  upon 
which  charges  were  assessed  on  weights  based  on  capacities  fur- 
nished by  the  car  owners  the  claims  are  materially  larger,  the  differ- 
ences between  the  weights  claimed  by  complainant  and  those  upon 
which  charges  were  assessed  running  as  high  as  8,400  pounds  per 
car.  From  an  examination  of  the  tariffs  it  appears  that,  generally 
speaking,  the  capacities  of  these  cars,  as  subsequently  ascertained 
by  carriers'  gauge,  are  materially  lower  than  those  upon  the  basis 
of  which  charges  were  collected  and  slightly  in  excess  of  those 
claimed  by  complainant. 

We  find  that  neither  the  general  method  employed  by  defendants 
in  assessing  charges  on  linseed  oil  shipments  from  and  to  the  points 
involved,  nor  the  estimated  weight  per  gallon  of  linseed  oil  is  shown 
to  have  been  or  to  be  unreasonable  or  otherwise  in  violation  of  the 
act  We  are  of  opinion,  however,  that  the  charges  collected  on 
weights  based  on  car  capacities  other  than  those  determined  by  the 
carriers'  gauge  were  unreasonable  to  the  extent  that  they  exceeded 
charges  which  would  have  accrued  on  weights  based  upon  capaci- 
ties determined  by  the  carriers'  gauge.    We  further  find  that  com- 
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plainant  made  the  shipments  as  described  and  paid  and  bore  tiie 
charges  thereon ;  that  it  has  been  damaged  to  the  extent  of  the  dif- 
ference between  the  diarges  paid  and  those  that  would  have  accrued 
on  the  basis  herein  f  omid  to  have  been  reasonable ;  and  that  it  is  en- 
titled to  reparation  with  interest  The  exact  amount  of  reparaticm 
due  can  not  be  determined  on  this  record,  and  c<»nplainant  should 
prepare  a  statement  showing  as  to  each  shipment  upon  which  repara- 
tion is  claimed  the  date  of  delivery,  car  initial  and  number,  points 
of  origin  and  destination,  route,  commodity,  rate  applied,  weight 
upon  basis  of  which  charges  were  collected,  amount  of  charges  col- 
lected, weight  upon  basis  of  which  charges  should  have  been  coU 
lected  under  our  findings  herein,  charges  that  would  have  accrued 
and  amount  of  reparation  payable  on  that  basis,  which  statement 
should  be  submitted  to  defendants  for  verification.  This  statement 
may  include  any  outstanding  overdiarges.  Upon  receipt  of  a  state- 
ment so  prepared  and  verified,  we  will  consider  the  entry  of  an  order 
awarding  reparation* 
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No.  8722. 
ROY  &  ROY  MILL  COMPANY 

V. 

BOSTON  &  MAINE  RAILROAD. 


Suhmitted  November  t,  1916.    Decided  AprU  28,  1917. 


"L  Charges  assessed  by  the  delivering  carrier  for  the  storage  of  two  carloads 
of  shingles  at  Lowell,  Mass.,  not  shown  to  have  been  unreasonable 
Shipments  found  to  have  been  overcharged  and  reparation  awarde^^ 

2.  Defendant's  scale  of  storage  charges  found  justified. 

E.  W.  Bundy  for  complainant. 

W.  A.  Cole  and  F.  M.  BarkwiU  for  Boston  &  Maine  Railroad. 

Repobt  of  the  Commission. 
Br  THE  Commission  :  . 

Complainant  is  a  corporation  engaged  in  the  wholesale  Imnber  and 
shingle  business  at  Seattle,  Wash.  By  complaint,  filed  February  23, 
1916,  it  alleges  that  the  storage  charges  collected  by  defendant  on  a 
shipment  of  shingles  forwarded  June  19,  1914,  from  lone.  Wash.,  to 
Lowell,  Mass.,  and  there  stored  in  defendant's  warehouse,  were  unrea- 
sonable.   Reparation  is  a^ed. 

The  shipment  of  diingles,  weighing  89,500  pounds,  was  loaded 
into  one  car  at  lone.  At  Buffalo  the  shipment  was  transferred  into 
two  cars  and  so  moved  to  destination,  where  it  arrived  August  6, 
1914.  It  was  refused  by  the  consignee,  and,  on  September  6,  1914, 
after  24  days'  demurrage  had  accrued,  was  unloaded  into  defendant's 
warehouse.  On  August  18,  1916,  defendant  collected  $224.16  stor- 
age and  $48  demurrage,  and,  at  shipper's  diredaons,  forwarded  the 
diipment  to  Ashland,  N.  H.  Defendant's  storage  tariff  provided  for 
72  hours'  free  time,  exclusive  of  Sundays  and  holidays.  September 
6,  1914,  was  a  Sunday,  and  September  7,  1914,  a  holiday.  Storage 
charges  were  assessed  on  the  basis  of  1  cent  per  100  pounds  for  each 
period  of  10  days  from  September  10, 1914,  to  December  1, 1914.  By 
tariff  effective  on  the  latter  date  the  following  scale  of  charges  be- 
came effective  and  was  applied: 

For  the  first  10  days,  1  cent  par  100  pounds. 
For  the  second  10  days,  li  cents  per  100  pounds. 
For  the  third  10  days,  1}  cents  per  100  pounds. 
For  each  succeeding  10  days,  2  cents  per  100  pounds. 
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Defendant  ag^rts  that  $228.90  storage  charges  should  have  been 
collected  and  that  the  diipment  was  undercharged  $4.74.  There  is 
an  admitted  overcharge  of  $24  in  demurrage  whidi  arose  through 
the  error  of  charging  for  two  cars  instead  of  one. 

Following  C<mf erence  Baling  No.  473,  in  which  we  held  that  "  off- 
track  storage  by  a  carrier  at  destination  in  its  warehouse  or  other- 
wise, is  controlled  by  the  tariff  in  effect  at  the  time  sudi  storage  be- 
gins,''  charges  for  the  entire  period  during  whidi  the  shipment  was 
stored,  332  days,  should  have  been  assessed  <m  basis  of  1  cent  per 
100  pounds  for  each  period  of  10  days,  or  fraction  thereof,  which  was 
the  charge  provided  by  defendant's  tariff  in  effect  at  the  time  the 
storage  began.  On  this  basis  the  storage  charges  legally  applicable 
were  $134.30,  and  the  shipment  was  accordingly  overcharged  $89.86. 

Complainant  avers  that  shingles  may  be  stored  at  Minnesota  Trans- 
fer, Minn.,  Keithsburg,  IlL,  Toledo,  Ohio,  and  Oelwein,  Iowa,  at  a 
rate  of  3  cents  per  1,000  shingles  for  the  first  month  and  1  cent  per 
1,000  shingles  for  each  succeeding  month,  and  contends  that  the 
storage  charges  collected  were  unreasonable  to  the  extent  that  they 
exceeded  charges  based  on  the  rates  cited.  No  other  testimony  was 
offered  with  respect  to  the  measure  of  the  rates. 

In  justification  of  the  increased  storage  nU»s  defendant  relies  on 
our  finding  in  New  Orleam  Storage  Rtdes  and  ReffulaHana,  28 
I.  C.  C,  605,  wherein  we  approved  increased  storage  rates  similar  to 
those  established  at  Lowell  December  1, 1914. 

Complainant  also  contends  that  storage  charges  should  not  have 
been  assessed  for  the  reason  that  it  was  prevented  from  making  dis- 
position at  an  earlier  date  because  of  the  damaged  condition  of  the 
shingles  upon  arrival  at  destination.  It  admitted,  however,  that  it 
was  promptly  notified  of  the  consignee's  refusal  to  acc^t  the  ship- 
ment, and  that  the  refusal  was  primarily  based  upon  the  fact,  verified 
by  later  inspections,  that  the  shingles  were  not  of  the  grade  con* 
tracted  for. 

We  find  that  defendant's  storage  charges,  effective  December  1, 
1914,  have  been  justified.  We  further  find  that  the  storage  charges 
legally  applicable  on  the  shipment  involved  are  not  shown  to  have 
been  unreasonable,  but  that  complainant  was  overcharged  to  the 
extent  of  $89.86  for  storage  and  $24  for  demurrage ;  that  it  paid  and 
bore  the  charges ;  that  it  has  been  damaged  to  the  extent  of  the  ov^- 
charge  and  is  entitled  to  reparation  in  the  sum  of  $113.86,  with 
interest. 

An  appropriate  order  will  be  entered* 
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No.  8721. 
SCOTT  PAPER  COMPANY 

V. 

PENNSYLVANIA  RAILROAD  COMPANY  ET  AL. 


PORTIONS  OF  FOURTH  SECTION  APPLICATIONS  Noa. 

704,  1647, 1662,  1678,  AND  1780. 


BuhmUted  September  J4,  1916,    Decided  April  t8,  1917. 


1.  Rates  on  toilet  paper  in  carloads  and  in  less  than  carloads  from  Chester 

and  Philadelphia,  Pa.,  to  Atlanta,  6a.,  and  Tarioas  points  in  North 
Oandlna,  South  Oarolina,  Georgia,  and  Alabama,  not  shown  to  hare 
been  unreasonable  or  unjustly  discriminatorj.    Complaint  dismissed. 

2.  Fourth  section  relief  denied. 

Clement  B.  Clements  for  oomplainant. 

Harry  C.  Staufer  for  Philadelphia  &  Reading  Railway  Company. 

Frederic  L.  Ballard  for  Pennsylvania  Railroad  Company;  Phila- 
delphia, Baltimore  &  Washington  Railroad  Company;  and  New 
York,  Philadelphia  &  Norfolk  Railroad  Company. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainant  i^a  corporation  engaged  in  the  manufacture  of  toilet 
paper  and  paper  towels  at  Chester  and  Philadelphia,  Pa.  By  com- 
plaint, filed  March  14,  1916,  it  alleges  that  the  rates  charged  by  de- 
fendants for  the  transportation  of  toilet  paper  in  carloads  and  less 
than  carloads,  from  Chester  and  Philadelphia,  to  Atlanta,  6a.,  and 
yarious  points  in  North  Carolina,  South  Carolina,  Georgia,  and 
Alabama,  since  June  15,  1915,  were  unreasonable  and  unjustly  dis- 
criminatory to  the  extent  that  they  exceeded  the  aggregates  of  the 
intermediate  rates  contemporaneously  in  effect  to  and  from  Norfolk, 
Va.    Reparation  is  asked. 

Complainant  submitted  bills  of  lading  covering  a  carload  and  a 
less-than-carload  shipment  from  Chester  to  Atlanta,  which  ship- 
ments are  said  to  be  typical  of  all  those  involved.  The  carload  ship- 
ment, consisting  of  81,780  pounds  of  toilet  paper  and  105  pounds  of 
)iardware,  moved  as  routed  by  the  shipper:  Philadelphia  &  Read- 
ing Railway  to  Park  Junction,  Pa.;  Baltimore  &  Ohio  RaiLroad  to 
Potomac  Yard,  Va. ;  Washington  Southern  Railway  and  Richmond, 
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Frederick^urg  &  Potomac  Railroad  to  Richmond,  Va.;  Seaboard 
Air  Line  to  destination.  Charges  were  collected  at  the  joint 
through  class  A  rate  of  41  cents  per  100  pounds,  minimnm  26,000 
pounds,  governed  by  the  southern  classification.  The  aggr^ate 
of  the  intermediate  rates  contemporaneously  in  effect  over  the  route 
of  movement  was  and  now  is  in  excess  of  the  through  rate.  A 
through  class  A  rate  of  41  cents,  which  applied  from  Chester  to 
Atlanta  by  way  of  Norfolk,  exceeded  and  now  exceeds  the  aggregate 
of  the  intermediate  rates  to  and  from  Norfolk.  This  deviati(m  from 
the  rule  of  the  fourth  section  was  protected  by  appropriate  fourth 
section  applications,  which  were  heard  with  the  complaint. 

The  less-than-carload  shipment,  consisting  of  1,260  pounds  of 
toilet  paper  and  60  pounds  of  holders,  moved  February  2,  1916,  as 
routed  by  the  ^pper :  Philadelphia  &  Reading  to  Hagerstown,  Md. ; 
Norfolk  &  Western  and  Southern  railways  to  destination.  Charges 
were  collected  at  the  joint  through  fifth-class  rate  of  62  cents  per 
100  pounds,  governed  by  the  southern  classification  applicable  on 
shipments  in  less  than  carloads.  The  aggregate  of  the  intermediate 
rates  applicable  on  this  commodity  in  less  than  carloads  over  the 
route  of  movement  was  and  is  in  excess  of  the  through  rate.  The 
aggregate  of  the  intermediate  rates  to  and  from  Norfolk  was  and  is 
less  than  the  through  rate.  This  deviaticm  from  the  rule  of  the 
fourth  section  was  sJso  protected  by  appropriate  fourth  section  ap- 
plications, which  were  likewise  heard  with  the  complaint 

No  evidence  was  offered  to  show  that  the  rates  assailed  were  un- 
reasonable or  unjustly  discriminatory  other  than  that  the  aggregates 
of  the  intermediate  rates  to  and  from  Norfolk  were  lower  than  the 
through  rates  charged  on  the  shipments  which  moved  through  Rich- 
mond and  not  through  Norfolk. 

Since  complainant  specifically  routed  these  shipments  over  routes 
other  than  by  way  of  Norfolk,  defendants  were  not  at  liberty  to 
forward  them  through  that  point.  No  presumption  of  unreason- 
.  ableness  attaches  to  a  joint  through  rate  applicable  over  a  par- 
ticular route  because  a  lower  combination  rate  applies  over  another 
route.  Paine  Limber  Co.  v.  C^.,  (7.,  C.  cfe  St.  L.  By.  Co.^  24  I.  C.  C, 
626. 

We  find  that  the  rates  charged  are  not  shown  to  have  been  un- 
reasonable or  unjustly  discriminatory,  and  the  complaint  will  be 
dismissed. 

Those  portions  of  Fourth  Section  Applications  Nos.  704,  1547, 
1562,  1573,  and  1780,  by  which  authority  is  sought  to  charge  a 
greater  compensation  for  the  transportation  of  toilet  paper  and 
paper  towels,  in  carloads  and  less  than  carloads,  from  Chester  and 
Philadelphia  to  points  of  destination  in  North  Carolina,  South 
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Carolina,  Georgia,  and  Alabama,  as  a  through  route,  than  the 
aggregates  of  the  intermediate  rates,  were  heard  with  the  com- 
plaint. Defendants  offered  no  testimony  in  justification  thereof, 
and  the  applications  will  be  denied  to  the  extent  that  they  are 
involved. 
Appropriate  orders  will  be  entered. 


>♦> 


Invbstioation  and  Suspension  Docket  No.  919. 
BAGS  AND  BAGGING  MINIMUM  WEIGHTS. 


BuhmUied  November  &f,  1916.    Decided  AprU  28,  1917. 


Proposed  increase  from  SO.OOO  to  86,000  pounds  in  the  minimam  weight  on  bags 
and  bagging  from  St  Louis,  Mo.,  and  other  defined  territories  to  points  in 
Oklahoma,  and  from  Patterson,  Okla.,  to  East  St.  Louis,  111.,  for  beyond, 
found  not  justified.    Suspended  schedules  ordered  canceled. 

Robert  N.  Nash  for  St.  Louis  &  San  Francisco  Railroad  Company. 
F.  R.  DalzeU  for  Gulf,  Colorado  &  Santa  Fe  Railway  Company ; 
Atchison,  Topeka  &  Santa  Fe  Railway  Company,  and  others. 
W.  V.  Bardie  for  Oklahoma  Traffic  Association. 
H.  L.  Bennett  for  Corporation  Commission  of  Oklahoma. 
C.  Z.  Widney  for  Chickasha  Cotton  Oil  Company. 
/•  H.  Johnston  for  Oklahoma  Cotton  Seed  Crushers'  Association. 

Report  of  the  Commission. 

By  the  Commission  : 

By  schedules,  filed  to  take  effect  September  15,  1916,  and  later 
dates,  respondents  proposed  to  increase  the  minimiun  on  bags  and 
bagging,  made  of  cotton,  clayed  cotton,  burlap,  gunny  or  jute,  ap- 
plicable from  St.  Louis,  Mo.,  and  other  defined  territories  to  points 
in  Oklahoma  and  from  Patterson,  Okla.,  to  East  St.  Louis,  111.,  for 
beyond,  from  80,000  pounds  to  86,000  pounds.  Upon  protest  by  the 
Oklahoma  Traffic  Association  and  the  Oklahoma  Cotton  Seed  Crush- 
ers' Associntion,  of  Oklahoma  City,  Okla.,  and  by  the  Chase  Bag 
Company  of  St  Louis,  the  schedules  were  suspended  until  July  13, 
1 917.  The  Chamber  of  Commerce  of  Houston,  Tex.,  intervened,  but 
entered  no  appearance.    Rates  are  stated  in  cents  per  100  pounds. 

The  minimum  weight  provided  in  the  western  classification  for 
bags  and  bagging  made  of  cotton,  clayed  cotton,  burlap,  gunny  or 
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jute  is  8O9OOO  pounds.  CSommodity  nttes,  with  a  miTiiiniiin  of  80,000 
pounds,  have  been  in  effect  for  several  years  on  these  omimodities 
from  and  to  the  points  involyed,  and  also  from  defined  territories, 
IdQssouri  Biver  p<Hnts,  and  New  Orleans,  La.,  to  points  in  Texas, 
Kansas,  and  Arlmngftflj  and  from  Arkansas  points  to  Memphis,  Temu, 
St  Louis,  and  East  Si.  Louis.  No  increases  are  proposed  to  Texas 
common  points  or  to  points  in  Kansas.  Effective  September  8, 1916, 
and  later  dates,  the  minimum  on  burlap  bags  and  bags  made  of  various 
materials  was  increased  frcun  30,000  to  36,000  pounds,  applicable  in 
connection  with  commodity  rates  from  d^ned  territories,  Kansas 
City,  Mo.,  and  New  Orleans,  to  various  points  in  Arkansas,  and  from 
Chicago,  BL,  to  Memphis. 

Bespondents  explain  that  the  proposed  increased  minimum  is  pri- 
marily intended  to  remove  discrimination  against  Houston  bag  ship- 
pers, who  have  a  minimum  of  86,000  pounds  to  Oklahoma  City,  whidi 
it  is  urged  we  approved  in  CorporaHon  CanvnUssion  of  OMahoma  v. 
A.,  O.  <6  W.  R.  R.  Co.,  27  I.  C.  C,  210.  A  distance  schedule  of  rates 
on  cotton  and  burlap  bags,  in  carloads,  from  Oalveston,  Tex.,  to  Okla- 
homa points  was  prescribed  in  that  case.  For  example,  a  rate  of  50 
cents  was  prescribed  for  515  miles,  the  distance  to  Oklahoma  City. 
The  minimum  under  the  commodity  rate  of  60  cents  in  effect  on  cotton 
and  burlap  bags  from  Oalveston  to  Oklahoma  City  prior  to  the  estab- 
lishment of  the  distance  scale  of  rates  was,  and  still  is,  86,000  pounds. 
The  minimum  was  not  under  attack  m  the  case  cited,  but  we  did 
comment  on  the  per  car  earnings  at  the  minimum  of  86,000  pounds, 
applicable  under  the  60-cent  rate,  and  condemned  that  rate.  The 
reasonableness  of  the  rate  from  Houston  to  Oklahoma  points  was  not 
there  in  issue.  In  order  to  observe  the  long-and-short-haul  provision 
of  the  fourth  section  from  Galveston  to  Oklahoma  City  respondents 
established  a  rate  of  50  cents,  minimum  86,000  pounds,  from  Houston 
to  Oklahoma  City,  for  application  over  two  or  more  lines. 

The  proposed  increased  minimum  would  create  several  depar- 
tures from  the  long-and-short-haul  rule  of  the  fourth  section.  The 
rate  on  bagging  and  bags  of  various  kinds  from  St.  Louis  to  Texas 
common  points  is  60  cents,  minimum  80,000  pounds,  while  respond- 
ents propose  to  increase  the  minimum  from  80,000  to  86,000  pounds 
under  the  present  rate  of  60  cents  from  St.  Louis  to  many  points  in 
Oklahoma  that  are  intermediate  from  St.  Louis  to  Texas  common 
points.  Similar  departures  from  the  fourth  section  would  be  created 
from  other  defined  territories.  A  minimum  of  80,000  pounds  also 
applies  on  various  kinds  of  bags  from  New  Orleans  to  Arkansas 
City  and  Wichita,  Kans.,  from  and  to  which  Tulsa,  Shawnee,  Okla- 
homa City,  and  other  points  in  Oklahoma  are  intermediate  over  cer- 
tain route& 
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The  rates  to  the  Kansas  points  named  are  lower  than  the  rates  to 
the  intermediate  Oklahoma  points,  but  the  maintenance  of  the  lower 
rates  to  the  farther  distant  points  is  covered  by  appropriate  f oorth 
section  applicaticHis  not  set  for  hearing  with  this  proceeding.  To 
increase  the  minimum  from  New  Orleans  to  Oklahoma  points  to 
86,000  pounds  would  constitute  an  unauthorized  departure  from  the 
provisions  of  the  fourth  section  and  therefore  would  be  unlawful. 
It  is  observed  that  there  is  no  specific  protest  against  the  proposed 
increased  minimum  on  cement  bags,  but  it  appears  that  they  are 
embraced  within  many  of  the  items  in  controversy  and  many  fourth 
section  departures  would  result  if  these  increases  were  allowed  to 
take  effect.  Respondents  explain  that  they  overlooked  the  fact  that 
a  lower  minimum  applies  to  farther  distant  points,  and  offered  no 
justification  in  respect  thereof. 

Protestants  insist  that  the  discrimination,  if  any  exists,  should 
be  removed  by  establishing  a  30,000-pound  minimum  from  Houston 
to  Oklahoma  points  rather  than  by  increasing  the  minimum  from 
the  many  territories  involved.  They  further  contend  that  the  pro- 
posed 86,000-pound  minimum  to  Oklahoma  points  would  constitute 
a  discrimination  in  itself  in  view  of  the  present  80,000-pound  mini- 
mum to  many  farther  distant  point& 

No  satisfactory  evidence  was  introduced  to  show  whether  the  pro- 
posed minimum  reasonably  comports  with  the  average  loading  of 
bags,  nor  was  it  otherwise  shown  that  the  proposed  minimum  would 
be  reasonable. 

We  find  that  respondents  have  not  justified  the  proposed  increased 
minimum,  and  an  order  will  be  entered  requiring  the  cancellation  of 
the  schedules  under  suspension. 
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Sulnnined  September  1,  1916.    Decided  AfirU  £8,  1917. 


Oharges  od  two  carloads  of  baled  hay  firom  Mount  Vernon,  (Wo,  to  Nortii 
Philadelphia,  Pa.,  not  found  to  have  been  based  on  an  ernmeous  weight 
Complaint  dismissed. 

Harold  S,  Shert3  for  complainants. 
Frederic  L,  Ballard  for  defendants. 

Report  of  the  Commission. 
By  the  Commission  : 

Complainants  are  Lucy  K.  Woolman,  Walker  K.  Woolman,  and 
Clarence  S.  Woolman,  copartners,  formerly  engaged  in  the  grain, 
hay,  and  feed  business  at  Philadelphia,  Pa.,  under  the  name  of  S.  C. 
Woolman  ^  Company.  By  complaint,  filed  March  20,  1916,  they 
allege  that  the  charges  collected  by  defendants  on  two  carloads  of 
baled  hay,  shipped  August  25,  1916,  from  Mount  Vernon,  Ohio,  to 
Altoona,  Pa.,  and  reconsigned  to  North  Philadelphia,  Pa.,  were 
unlawful  and  unreasonable  in  that  they  were  computed  on  the  basis  of 
erroneous  weights.    Reparation  is  asked. 

The  shipments  moved  over  the  lines  of  the  Pennsylvania  Company 
and  the  Pennsylvania  Railroad.  Charges  were  collected  at  a  rate 
of  21.9  cents  per  100  pounds  on  43,700  pounds,  the  weight  registered 
by  the  track  scales  of  the  Pennsylvania  Railroad  at  North  Phil- 
adelphia. 

Complainants  state  that  the  shipments  were  unloaded  at  destina- 
tion by  the  Keystone  Elevator  &  Warehouse  Company,  in  whose 
warehouse  the  hay  was  stored  for  some  time;  that  it  was  subse- 
quently drayed  from  the  warehouse  and  weighed  on  wagon  scales; 
that  one  shipment  weighed  21,180  pounds,  the  other  19,555  pounds; 
and  that  settlement  on  basis  of  those  weights  was  made  by  com- 
plainants with  the  shipper  and  purchasers  of  the  hay.  No  one  with 
actual  knowledge  of  the  weight  of  the  shipments,  or  who  was  pres- 
ent when  the  cars  were  unloaded,  or  who  could  testify  as  to  the  perti- 
nent facts  concerning  the  shipments,  appeared  at  the  hearing. 
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Defendants  show  that  the  cars  containing  the  shipments  were 
weighed  loaded  and  empty,  that  the  scales  used  had  been  inspected 
and  minor  variations  adjusted  two  weeks  previously  to  the  weighing, 
and  that  the  scales  were  again  inspected  two  months  later  and 
found  to  be  correct. 

We  find  the  evidence  introduced  by  complainants  insufficient  to 
justify  a  disregard  of  the  scale  weights,  and  an  order  will  be  entered 
dismissing  the  complaint 


No.  8768. 
E.  I.  DU  PONT  DE  NEMOURS  POWDER  COMPANY 

V. 

PHILADELPHIA  &  READING  RAILWAY  COMPANY 

ETAL. 


Buhmitted  July  S,  1916.    Decided  AprU  28, 1917. 


FonowiDg  Du  Pont  de  Nemours  Powder  Co.  v.  L.  d  N.  R.  R.  Co.,  33  I.  G.  O.,  288, 
reparatloD  awarded  on  a  carload  of  high  explosives  from  Thompeona  Point, 
N.  J.,  to  Yellow  Rock,  Ky. 

Harvey  S.  Farrow  for  complainant 
No  appearance  for  defendants. 

Repobt  of  the  Commission. 
By  the  Commission  : 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  high 
explosives  in  New  Jersey  and  other  states,  with  its  principal  office  at 
Wilmington,  Del.  By  complaint,  filed  March  28,  1916,  as  amended, 
it  alleges  that  the  charges  collected  by  defendants  for  the  trans- 
portation of  a  carload  of  high  explosives  shipped  December  4,  1914, 
from  Thompsons  Point,  N.  J.,  to  Yellow  Rock,  Ky.,  were  unreason- 
able.   Reparation  is  asked. 

The  shipment  consisted  of  408  cases  of  high  explosives  and  weighed 
24,216  pounds.  It  moved  by  way  of  Philadelphia  &  Reading  Rail- 
way to  Lurgan,  Pa.;  Western  Maryland  Railway  to  Hagerstown, 
Md. ;  Norfolk  &  Western  Railway  to  Basic,  Va. ;  Chesapeake  &  Ohio 
Railway  to  Winchester,  Ky.;  Louisville  &  Nashville  Railroad  to 
destination.  No  joint  rate  was  applicable  and  charges  were  collected 
in  the  sum  of  $370.50  on  basis  of  a  combination  rate  of  $1.53  per  100 
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pounds,  c<Hnposed  of  the  firstrcla43S  rate  of  69  cents,  Tninimnm  20,000 
pounds,  governed  by  the  official  classification,  to  Winchester,  and  the 
double  first-class  any-quantity  rate  of  84  cents  from  Winchester  to 
destination,  governed  by  exceptions  to  the  southern  classification. 

Complainant  contends  that  the  through  charge  was  unreasonable 
to  the  extent  that  the  rate  charged  for  the  movement  beyond  Win- 
chester exceeded  the  first-class  rate,  and  bases  its  case  solely  upon  our 
decision  in  Du  Pont  de  Nemau/ra  Powder  Co.  v.  L.  dk  N.  R,  R.  Co^ 
33  I.  C.  C,  288.  In  that  case  we  held  that  the  double  first-class  rat- 
ing, provided  in  defendant's  exceptions  to  the  southern  classification, 
for  the  transportation  of  high  explosives  in  carloads  from  New 
Jersey  and  Pennsylvania  points  to  Yellow  Rock  and  other  Kentucky 
points,  was  unreasonable  to  the  extent  that  it  exceeded  first  class, 
and  awarded  reparation  on  shipments  which  moved  from  Thompsons 
Point  and  Emporimn,  Pa.,  through  Winchester  to  Yellow  Rock. 

At  the  time  the  shipment  in  issue  moved  the  first-class  rate  from 
Winchester  to  Yellow  Rock  was  42  cents  per  100  pounds.  On  March 
1, 1915,  following  the  opening  of  a  new  line  which  shortened  the  dis- 
tance frcHu  Winchester  to  Yellow  Rock,  the  first-class  rate  was  re- 
duced to  37  cents  per  100  pounds.  Defendants  were  not  represented 
at  the  hearing,  but  have  expressed  willingness  on  our  informal 
docket  to  make  reparation  on  the  basis  of  the  42-cent  rate. 

Following  our  decision  in  Du  Pont  de  Nemowa  Powder  Co.  v. 
L.  dk  N.  R.  R.  Co.^  suprOj  and  on  the  facts  of  record  in  this  case,  we 
find  that  the  rate  assailed  was  imreasonable  to  the  extent  that  the 
rate  charged  for  the  transportation  from  Winchester  to  Yellow  "EUxk 
exceeded  42  cents  per  100  pounds;  that  complainant  made  the  ship- 
ment as  described  and  paid  and  bore  the  charges  thereon  at  the  rate 
herein  found  to  have  been  imreasonable;  that  it  was  damaged  to  the 
extent  of  the  difference  between  the  charges  paid  and  the  charges 
that  would  have  accrued  at  the  rate  herein  found  to  have  been  rea- 
sonable ;  and  that  it  is  entitled  to  reparation  in  the  sum  of  $101.70, 
with  interest. 

An  order  awarding  reparation  will  be  entered. 

UhCLQ. 


No.  8927. 
DREWES  SUGAR  COMPANY  ET  AL. 

V. 

SOUTHERN  PACIFIC  COMPANY  ET  AL. 


PORTIONS  OF  FOURTH  SECTION  APPLICATIONS  Nos. 

628  AND  677. 


Bubmitted  December  20,  1916.    Decided  May  1,  1917. 


1.  Rate  of  25  cents  per  100  pounds,  minimum  40,000  pounds,  on  raw  sugar  in 

carloads  from  New  Orleans  and  other  Louisiana  points  to  Sugarland, 
Tex.,  not  found  unreasonable  or  unduly  preJudiciaL  Complaint  dis- 
missed. 

2.  Fourth  section  relief  denied  lines  participating  in  present  through  rates  on 

raw  sugar  from  New  Orleans,  La.,  to  Galveston,  Tex.,  but  granted  iiH 
direct  lines  participating  in  rate  to  Sugarland.  Tex. 

Foster,  MiUing,  Saal  dk  MHUng  for  complaiDants. 

S.  C.  Orifpm,  for  Imperial  Sugar  Company,  intervener. 

Fred  H.  Wood;  Denegre,  Leovy  dk  Ghaffe;  and  Baker,  Potts, 
Parker  dk  Garwood  for  Southern  Pacific  Company  and  allied  lines. 

R.  0.  Fidbright  for  New  Orleans,  Texas  &  Mexico  Railway  Com- 
pany. 

Esmond  Phelps  and  Frank  Koch  for  Texas  &  Pacific  Railway 
Company;  International  &  Oreat  Northern  Railway  Company  and 
its  receiver ;  and  Gulf,  Colorado  &  Santa  Fe  Railway  Company. 

N.  M.  Leach  for  Texas  &  Pacific  Railway  Company. 

Report  of  the  Commission. 

Meysh,  Com/nUssioner: 

This  complaint  is  brought  by  a  corporation  engaged  in  sugar 
brokerage  at  New  Orleans,  Lia.,  and  by  13  producers  of  sugar  at 
▼arious  other  points  in  that  state.  In  their  complaint,  filed  June  8, 
1916,  they  attack  the  carload  rate  of  25  cents  per  100  pounds  on  raw 
sugar  from  New  Orleans  and  other  Louisiana  points  to  Sugarland, 
Tex.,  alleging  that  it  is  unreasonable  per  se  and  unduly  prejudicial 
as  against  rates  on  the  same  commodity  from  interior  Louisiana 
points  to  New  Orleans. 

The  sugar-producing  district  of  Louisiana  is  in  the  southern 
part  of  the  state,  extending  about  150  miles  west  and  175  miles  north- 
west of  New  Orleans.  A  majority  of  the  shipping  points  are  within 
100  miles  of  New  Orleana     Nearly  all  of  the  raw  sugar  produced 
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in  Louisiana  is  shipped  to  refineries  located  at  New  Orleans  and  at 
Gramercy,  La.,  about  40  miles  from  New  Orleans. 


^    bJ 


The  complainants»desire  to  ship  to  the  refinery  of  the  Imperial 
Sugar  Company,  at  Sugarland,  Tex.    That  company  intervened  in 
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support  of  the  complaint  and  has  taken  an  active  part  in  the  pro- 
ceedings. 

Sugarland  is  on  the  Galveston,  Harrisburg  &  San  Antonio  Rail- 
way and  the  Sugar  Land  Railway,  27  miles  west  of  Houston,  Tex., 
and  389  miles  from  New  Orleans.  The  short-line  route  from  New 
Orleans  and  from  much  of  the  Louisiana  sugar  district  is  via  the 
Southern  Pacific.  Another  route  is  over  the  New  Orleans,  Texas  & 
Mexico  to  Sabine  River,  La.,  Beaumont,  Sour  Lake  &  Western  to 
Houston,  Tex.,  International  &  Great  Northern  to  House,  Tex.,  and 
Sugar  Land  Railway  to  destination.  A  third  route  is  by  way  of  the 
Texas  &  Pacific  to  Longview^  Te^.,  International  &  Great  Northern 
to  House,  and  Sugar  Land  to  destination.  The  locations  of  the  prin- 
cipal points  and  routes  involved  are  shown  by  the  accompanying  map. 

For  a  considerable  time  prior  to  April  1,  1916,  joint  through  car- 
load rates  on  sugar,  either  refined  or  raw,  were  maintained  from  New 
Orleans  and  certain  interior  Louisiana  points  to  Sugarland  equal 
to  the  combination  of  the  commodity  rate  of  17  cents  from  New 
Orleans  to  Houston  and  the  fifth-class  rate  of  11  cents  beyond. 
Effective  on  that  date  defendants  published  a  rate  of  25  cents  on  raw 
sugar  from  all  points  in  Louisiana.  This  rate  is  said  by  defendants 
to  be  merely  the  application  in  reverse  direction  of  the  rate  on 
refined  sugar  to  New  Orleans,  established  upon  the  opening  of  the 
Sugarland  refinery  in  1902.  It  appears,  however,  that  little  sugar 
has  moved  from  Louisiana  to  Sugarland,  and  that  the  Imperial 
Sugar  CJompany  up  to  the  time  of  the  hearing  has  drawn  its  sup- 
ply from  Cuba  and  Porto  Rico  as  it  did  previous  to  the  establish- 
ment of  the  25-cent  rate. 

In  attacking  the  rate  of  25  cents  complainants  and  the  intervener 
cite  the  rates  on  raw  sugar  from  Louisiana  points  to  New  Orleans 
and  submit  the  following  comparisons  of  rates,  distances,  and  ton- 
mile  earnings,  certain  miPDr  errors  having  been  corrected: 


; 

Fifoni— 

Distance. 

Rate. 

Ton-inne 
earnings. 

Addis,  Ia.,  Uy- 

Nffw  On«iM .,, .^ r,,T- 

mui. 

00 
304 

08 
802 

386 

14ft 
248 

138 
140 

Ctnts, 
7.6 
25 

7.6 
26 

8.6 
26 

13.3 
26 

10.3 
36 

mi$. 

10.0 

Bngirland 

17 

•'"vSSSi'r. 

16.8 

gggarliiid 

16.6 

Tanm^lj^,  to— 

NrirOrlMi» 

11.3 

Rnnrlaiid 

14 

New  OiiMHf 

18 

BiMHtand 

30.6 

NfwOrieaas a 

16.5 
30.8 
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Defendants  objected  to  these  comparisons  as  not  fairly  represmta- 
tive  of  the  producing  territory.  Franklin,  La.,  is  said  by  defendants 
to  be  a  central  point  in  sngar-producing  territory  (m  the  Southern 
Pacific,  from  which  point  the  distance  to  New  Orleans  is  101  miles 
and  to  Sugarland  286  miles';  the  rates  10.8  cents  and  25  cents;  and 
the  ton-mile  earnings  20.4  milk  and  17.5  mills,  respectively.  A 
further  fact  to  be  considered  in  making  these  comparisons  is  that 
traffic  originating  on  defendants'  lines  must  cross  the  Missisfiippi 
River  to  reach  New  Orleans.  From  the  11  points  of  location  of  com- 
plainants'  factories  to  New  Orleans  the  average  distance  is  105  miles 
and  the  average  short-line  distance  to  Sugarland  about  850  mile& 
The  average  rate  to  New  Orleans  is  10  cents  as  against  the  rate  of  25 
cents  to  Sugarland,  and  the  ton-mile  earnings  19  mills  and  14.3 
mills,  respectively. 

Defendants  claim  that  their  rates  from  Louisiana  points  to  New 
(Means  are  below  normal,  and  that  they  were  originally  established 
to  meet  water  competition  on  the  numerous  rivers  and  bayous  inter- 
secting the  sugar  district.  While  this  competiti(m  is  not  so  active 
as  formerly,  it  is  still  actual  as  well  as  potentiaL  Defendants  sub- 
mitted in  evidence  the  map  of  Louisiana  issued  for  the  Louisiana 
Railroad  Commission,  which  shows  4,794  miles  of  navigable  water- 
ways in  that  state,  mucJi  of  which  is  in  the  sugar  district.  It  was 
testified  that  practicaUy  all  of  the  sugar  produced  on  lines  of  the 
Southern  Pacific  in  Louisiana  is  subject  to  water  OMnpetiticm.  A 
considerable  number  of  plantations  on  the  Texas  &  Pacific  ship  their 
raw  sugar  by  water,  and  more  are  in  position  to  do  so.  Sufficient 
detailed  testimony  regarding  water  competition  was  presented  to 
establish  substantially  the  facts  alleged.  Without  expressing  an 
opinion  as  to  the  reasonableness  of  the  rates  to  New  Orleans,  we  are 
unable,  upon  the  evidence  before  us,  to  find  that  such  disparity  as 
exists  between  the  rates  on  raw  sugar  to  New  Orleans  and  to  Sugar- 
land,  respectively,  is  unlawfuL 

Complainants  and  intervener  cite  also  the  rates  on  refined  sugar 
from  New  Orleans  and  other  Louisiana  points  to  Galveston,  Houston, 
and  Alvin,  Tex.  No  refinery  is  located  at  any  of  these  points,  and 
this  citation  of  rates  bears  only  upon  the  charge  of  unreascmableness 
in  the  rate  on  raw  sugar  to  Sugarland.  The  carload  fninimnm  on 
refined  sugar,  Louisiana  to  Texas,  is  80,000  pounds;  on  raw  sugar  to 
Sugarland,  40,000  pounds.  Following  is  a  comparison  of  distances, 
rates,  and  earnings  from  New  Orleans  and  Franklin,  La.,  to  the 
points  named: 
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From^ 

DiltaDM. 

Bali. 

mlto 
Mrata^ 

Ow-mllt 

•tmbBCi, 
mini. 

earload. 

K«w  Orleans  to— 

Hooston 

iliZct. 

863 
886 

1480 
•864 

880 

901 

886 

1818 

•888 

886 

Ctmt. 
17 
18 

g 

•86 

18 
18 
18 
18 
•86 

Mmt, 

9.4 
9.8 
6.7 
8.8 

18.9 

18.8 
18.8 
U.8 
14.8 
17.6 

Omit. 
14.1 

Ahin 

14 

QalwtoQ. 

8.8 

Do 

10.8 

SnMrlaiMl 

86.8 

Franklnto— 

Houston 

90.7 

JUvin , ^. » . ..i ii ^  ai.i    i  *  4,      4. 

19.1 

OalvestOQ. 

17 

Do 

81.8 

flofitrluid ,  X  ^ ^ . 

86 

1  Via  SouUieni  Padfle. 

•  VU  Southern  Paciac  to  Beanmont,  Santa  Fa-Taxaa  Unea. 

•▲ppllii  on  raw  sugar  ooty. 

Defendants  testified  that  the  rate  of  12  cents  New  Orleans  to  Oal- 
veston  was  established  by  the  rail  carriers  to  meet  the  ocean  rate  of 
15  cents,  New  York  to  Oalveston,  which  includes  absorption  of  8 
cents  per  100  pounds  for  lighterage  in  New  York  harbor.  That  rate 
is  carried  not  only  by*  the  Southern  Pacific  Steamship  lines,  owned 
by  the  Southern  Pacific  Company,  but  by  other  ocean  lines  operating 
between  New  York  and  Galveston,  among  which  were  mentioned  the 
Mallory  Steamship  Company,  the  Southern  Steamdiip  Company, 
and  the  Texas  City  SteamsUp  Company.  During  the  year  ended 
June  80, 1916,  334  tons  of  refined  sugar  were  transported  from  New 
York  to  Ghtlveston  by  the  Southern  Pacific  Steamship  lines  and 
2Mi  tons  by  the  Mallory  line.  Apparently  none  was  handled  by  the 
other  lines.  Defendants  also  filed  an  eidiibit  showing  29  sailings 
from  New  Orleans  to  Oalveston  and  Brownsville,  Tex.,  during  the 
period  from  July  23, 1904,  to  June  23,  1906,  and  4  sailings  between 
May  31  and  October  1,  1915.  A  tariff  of  the  Boca  Grande  Steam- 
ship Company,  effective  July  1, 1915,  showing  a  rate  of  12  cents  per 
100  pounds  on  sugar  in  barrels.  New  Orleans  to  Galveston  and 
Houston,  was  also  filed.  Steamer  service  between  New  Orleans  and 
Galveston  had  been  discontinued  for  the  reason,  as  understood  by 
defendants,  that  owing  to  the  European  war  the  vessels  found  more 
profitable  business  elsewhere.  However,  no  water  service  between 
these  points  had  been  maintained  for  several  years  prior  to  the 
opening  of  the  war. 

In  view  of  the  small  movement  of  sugar  from  New  Yoik  by 
water,  the  higher  water  rate,  including  an  absorpticm  of  lighterage 
charges,  and  the  absence  of  active  water  competition  between  New 
Orleans  and  Galveston,  the  present  necessity  of  maintaining  a  rail 
rate  as  low  as  12  cents  between  these  points  is  not  clear.  It  is 
evident,  however,  that  we  can  not  accept  this  rate  as  the  measure 
of  a  reasonable  rate  on  raw  sugar  from  New  Orleans  to  Sugarland, 
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as  we  are  requested  to  do.    Apparently  there  is  no  movement  of 
raw  sugar  from  New  York  by  water. 

The  rate  of  17  cents  New  Orleans  to  Houston  is  fixed  by  using  as 
factors  the  12-cent  rate  to  Ghdveston  and  a  rate  of  5  cents  Ghdveston 
to  Houston.  The  latter  is  said  to  be  also  water  compelled,  as  Hous- 
ton is  situated  on  Buffalo  Bayou  which  affords  navigable  water  com- 
munication with  the  Gulf.  Alvin  is  on  the  Gulf,  Colorado  &  Santa 
Fe  line  between  Galveston  and  Houston  and  in  common  with  other 
stations  on  that  line,  defendant  says,  is  subject  to  the  cross-country 
competition  of  Buffalo  Bayou.  Competition  at  Alvin  is  less  acute 
than  at  Houston  and  the  rate  is  made  1  cent  higher.  Alvin  is  con- 
sidered by  the  carriers  to  be  in  the  Houston-Galveston  group  as  dis- 
tinguished from  Texas  common-point  territory.  Sugarland,  on  the 
other  hand,  although  less  distant  from  New  Orleans  via  the  short 
lines,  is  not  intermediate  to  Galveston.  Defendants  claim  that  by 
reason  of  its  proximity  to  Houston  and  Ghtlveston,  Sugarland  en- 
joys much  lower  rates  than  it  otherwise  would.  Were  it  not  for  the 
influence  of  water  competition,  Houston  and  4JI  neighboring  points, 
it  is  claimed,  would  take  the  Texas  common-point  rate  of  44  cents 
on  sugar  from  Louisiana.  The  distance  from  New  Orleans  to  Sugar- 
land  is  approximately  the  same  as  from  New  Orleans  to  Waskom 
and  other  Texas  points  to  which  the  rate  of  44  cents  applies.  Under 
western  classification  sugar  in  carloads  takes  fifth-class  rates.  The 
fifth-class  rate  New  Orleans  to  Houston  is  44  craits,  and  in  New 
Orleans-Texas  Rates^  38  I.  C.  C,  1,  we  approved  a  fifth-class  rate 
of  45  cents  New  Orleans  to  Houston  and  GhJveston.  Following  is  a 
comparison  of  commodity  rates  on  sugar  with  fifth-class  rates  from 
New  Orleans  to  various  points: 
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Complainants  contend  further  that  raw  sugar  is  entitled  to  lower 
rates  than  refined  sugar,  since  it  is  less  valuable,  less  liable  to  dam- 
age, and  loads  more  heavily.  It  is  ordinarily  transported  in  cottcm- 
lined  burlap  sacks,  loads  to  car  capacity,  and  is  not  damaged  by 
wetting.  The  difference  in  value  between  raw  sugar  and  refined 
sugar  is  about  1  cent  per  pound  regardless  of  the  level  in  prices.  A 
^pper  testified  that  he  usually  loads  60,000  to  80,000  pounds,  and 
frequently  as  much  as  100,000  pounds,  of  raw  sugar  per  car.  The 
usual  car  loading  of  refined  sugar  is  100  barrels,  or  about  37,000 
pounds,  including  wei^t  of  ccmtainers.  The  rates  on  refined  sugar, 
moreover,  are  also  applicable  to  mixed  carloads  of  sugar  and 
molasses.  As  already  shown,  however,  the  rates  on  raw  sugar  to 
Sugarland  are  3  cents  and  4  cents  less  than  on  refined  sugar  from 
New  Orleans  and  from  interior  Louisiana,  respectively. 

Complainants  further  argue  tiiat  in  fixing  rates  on  raw  sugar  con- 
sideration should  be  given  to  the  fact  that  the  carriers  secure  the 
additional  haul  of  the  refined  sugar  from  the  refinery,  the  benefit  of 
which  in  this  case  necessarily  accrues  to  defendants.  This  fact  was 
not  considered  in  fixing  the  rate  to  Sugarland;  but  although  the 
relation  of  rates  to  and  from  transit  points  is  frequently  a  matter  of 
importance  to  carriers  in  its  bearing  upon  the  control  of  traffic,  it  is 
not  a  matter  which  we  can  take  into  account  in  judging  the  reason- 
ableness of  the  rate  now  before  us.  Neither  the  outbound  rate  nor 
the  relationship  of  inbound  to  outbound  rates  is  in  issue. 

Defendants  sbow  that  rates  are  commonly  constructed  by  combi- 
nation on  Houston  from  points  in  Louisiana  to  points  in  the  terri- 
tory surrounding  Houston  whenever  such  combination  is  less  than 
the  Texas  common-point  rate.  As  examples  they  cite  the  rate  of  38 
cents  on  sugar.  New  Orleans  to  Brenham,  Tex.,  438  miles;  37  cents  to 
Wharton,  Tex.,  428  miles,  and  41  cents  to  Bay  City,  Tex.,  449  miles. 
It  appears  evident  that  Sugarland,  notwithstanding  its  greater 
proximity  to  the  Houston-Galveston  group,  is  related  to  the  rate 
territory  of  which  these  points  are  representative. 

Defendants  also  show  that  the  rate  on  raw  sugar,  New  Orleans  to 
Sugarland,  compares  favorably  with  the  rates  on  other  commodities 
between  the  same  points,  and  among  others  give  the  following 
examples: 
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The  influenoeB  which  have  oontribated  to  make  relatively  lower 
rates,  referred  to  by  ccHnplainants,  from  New  Orleans  to  Memphis, 
NaiAville,  St  Louis,  Kansas  City,  Qiicago,  and  neighboring  points 
than  to  Texas  have  been  so  fully  discussed  in  other  proceedings  that 
farther  reference  in  this  report  is  unnecessary.  We  do  not  find  that 
the  rate  of  25  cents  per  100  pounds  on  raw  sugar  in  carloads,  mini- 
mum 40,000  pounds,  Louisiana  points  to  Sugarland,  is  materially 
out  of  line  with  other  rates  to  Sugarland  or  rates  to  other  Texas 
points,  or  that  it  has  been  shown  unreasonable  or  unduly  prejudiciaL 
An  order  will  therefore  be  entered  dismissing  the  complaint. 

Such  portions  of  Fourth  Section  Applications  Nos.  628  and  677  as 
seek  authority  to  continue  to  charge  for  the  transportation  of  raw 
sugar  from  New  Orleans  to  Ghdveston  rates  which  are  lower  tiian 
the  rates  contemporaneously  maintained  on  like  traflSc  to  Houston 
and  other  intermediate  points,  were  set  for  hearing  with  this  com- 
plaint The  rates  on  sugar  from  New  Orleans  to  Ghtlveston  make  no 
distinction  between  raw  sugar  and  refined  sugar,  and  this  appears 
to  be  the  general  rule.  The  record  indicates  that  there  is  no  sugar 
refinery  in  Texas  other  than  that  at  Sugarland,  and  there  is  no 
evidence  of  any  movement  of  raw  sugar  to  any  other  Texas  point. 
Inasmuch  as  their  sugar  rates,  as  now  published,  would  be  applicable 
to  any  movement  of  refined  sugar  to  Galveston  or  intermediate 
points,  defendants  undertook  to  justify  their  fourth  section  devi- 
ations between  New  Orleans  and  Galveston  on  sugar  generally. 

The  most  direct  rail  route  from  New  Orleans  to  Galveston  is 
over  the  Southern  Pacific  to  Beaumont  and  Santa  Fe-Texas  lines 
beyond,  a  distance  of  354  miles.  The  usual  routing  is  over  the 
Southern  Pacific  via  Houston,  420  miles,  which  distance  will  be 
used  in  our  comparisons.  As  already  stated,  the  rate  on  sugar,  in- 
cluding raw  sugar,  New  Orleans  to  Galveston,  is  12  c^its,  to  Houston 

17  cents,  and  to  other  intermediate  points,  as  far  east  as  Beaumont, 

18  cents.  The  carriers'  explanation  of  this  adjustment  has  already 
been  given.  The  rates  from  New  York  to  Houston,  fixed  by  the 
ocean  carriers,  are  usually  higher  than  to  Galveston.  The  rail  rates 
from  New  Orleans,  on  classes  and  generally  on  commodities,  are  the 
same  to  Houston  as  to  Galveston.  In  New  OHeans-Tewcn  Ratesj 
auproy  we  approved  equiEtl  class  rates  from  New  Orleans  to  Houston 
and  Galveston  and  to  intermediate  points  west  and  north  of  Beau- 
mont We  are  not  convinced  of  the  necessity  of  excepting  refined 
sugar  from  this  adjustment  and  there  is  clearly  no  substantial  rea- 
son for  excepting  raw  sugar. 

Following  are  the  indirect  rail  routes  from  New  Orleans  to 
Houston  and  Ghtlveston,  with  distances  and  earnings  aa  sugar  com- 
pared with  short-line  distances  and  earnings.    The  car-mile  earnings 
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are  computed  at  the  Tninimiim  weight  of  80,000  pounds.  In  Ameri- 
can Beet  Sugar  Co.  v.  S.  P.  Co.y  41  I.  C.  C,  681,  it  was  testified  that 
the  usual  loading  of  refined  sugar,  Louisiana  to  Texas,  .was  about 
80,000  i>ounds  per  car.  The  minimum  has  since  Been  raised  from 
24,000  pounds  to  80,000  pounds,  from  which  it  may  be  assumed  that 
the  present  loading  is  somewhat  heavier. 


Sugar,  raw  or  raflntd,  Naw  Orleans  to— 

Boutc 

■ 

Houaton. 

GalTaaton. 

ICUaa. 

Bata. 

Ton-mUa 
aaminga. 

OaMnila 
aaminga. 

Mllaa. 

Bata. 

ToD-mlla 
6amiiig& 

Car-mlla 
aamliiSBi 

BO.FM 

862 

604 

836 
862 

648 

789 

866 

Cent*, 

MOOa, 
9i4 
&6 

4.1 

3.9 

6.2 
4.8 
8.9 

Ottitt, 
14.1 
&4 

6L1 
6.8 

las 

6.6 
&9 

420 
662 

886 

866 

606 

837 
916 

OtnU, 
12 
12 

12 
12 

12 

12 

12 

M1U9, 
&7 
8.7 

2.7 
2L8 

4 

2.9 
X6 

OtfUt,  . 
&6 

T.  A  P.,  LooffTlfW,  L  A  0.  N. 
T.  A  P.,  Dtflin,  K.,K.  A  T. 
crfT. 

&6 
4.1 

T.  A  P.,  I>ftUa%  O.,  a  A  &  F. 
T.  A  P.,  Shrtvtport,  H.  S.  A 
W.  T 

4.2 

6.8 

T.  A  P.,  It.  Wortli,  T.  A  B. 

4.3 

K.  AT.  oiT 

8.9 

The  assistant  freight  traffic  manager  of  the  Texas  &  Pacific,  who 
testified  for  all  of  the  indirect  lines,  stated  that  his  company  had 
discontinued  the  solicitation  of  business  to  Galveston  at  the  12-cent 
rate  and  was  considering  the  withdrawal  of  both  that  rate  and  the 
17-cent  rate  to  Houston.  Nevertheless,  he  requested  authority  on 
behalf  of  all  indirect  lines  to  continue  both  rates  at  the  carriers^ 
option.  He  urged  that  it  was  in  the  public  interest  to  have  available 
additional  routes  in  view  of  the  possibility  that  the  short-line  routes 
might  be  closed  by  floods  which  sometimes  prevail  in  Louisiana ;  also 
that  shipments  routed  via  the  indirect  lines  are  often  reconsigned  to 
other  destinations.  These  lines  pass  through  Texas  common-point 
territory,  to  which  the  rate  of  44  cents  applies  except^where  combi- 
nations on  Houston  are  lower.  The  rates  here  in  question  to  Houston 
and  Ghdveston  can  hardly  be  regarded  as  remimcrative  via  the  in- 
direct lines,  in  view  of  the  rates  maintained  via  these  lines  to  Texas 
common-point  territory  and  in  view  of  the  fact  that  the  transporta- 
ticm  is  over  two  lines  and  through  territory  of  relatively  low  traffic 
density.  The  burden  of  showing  that  an  adjustment  in  violation  of 
the  fourth  section  results  in  reasonable  and  nondiscriminatory  rates 
is  upon  the  carriers,  and  that  burden  they  have  not  here  sustained. 
The  authority  sought  will,  therefore,  be  denied. 

Foortii  section  violations  in  the  rates  on  refined  sugar  were  not 
q>ecifically  set  for  hearing,  and  our  order  will  apply  to  rates  on  raw 
sugar  only.    Our  conclusion,  however,  based  upon  the  evidence  sub- 
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mitted,  is  that  similar  dispositioii  sbould  be  made  of  the  rates  in  their 
application  to  refined  sugar.  The  carriers  will  be  expected  to  adjust 
their  rates  accordingly.  Should  they  fail  to  do  so,  further  investiga- 
ticMi  wiU  be  had,  if  deemed  necessary,  and  an  appropriate  order 
issued. 

This  traffic  from  Louisiana  to  Sugarland  passes  through  Houston 
and  up  to  that  point  over  the  same  routes  as  when  destined  to  Gal- 
veston. Sugarland  is  27  miles  from  Houston  via  the  Southern 
Pacific  and  86  miles  via  the  International  &  Great  Northern  and 
Sugar  Land  Railway.  Following  is  a  comparison  of  distances  and 
earnings  on  raw  sugar,  minimum  40,000  pounds,  over  direct  and  in- 
direct routes: 
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Authority  will  be  given  the  carriers  participating  in  the  rate  via 
indirect  routes  to  maintain  higher  rates  on  raw  sugar  from  Louisiana 
to  intermediate  points  than  to  Sugarland,  subject  to  complaint  and 
investigation. 
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Supplemental  Fourth  Section  Orders  Nos.  4960  and  5322. 

PROPORTIONAL  RATES  ON  CLASSES  AND  COMMODI- 
TIES  FROM  CINCINNATI,  OHIO,  LOUISVILLE,  KY.,  JEF- 
FERSONVILLE  AND  NEW  ALBANY,  IND.,  TO  DESIG- 
NATED GULF  PORTS  FOR  EXPORT. 


BulmUted  November  i,  1916,    Decided  May  1,  1917. 


Petition  to  resdiid  supplemental  Fourth  Section  Orders  Nos.  40eo  and  5822 

denied. 

Edward  Barton^  F.  G.  LantZj  O.  S.  LevnSj  and  S.  0.  Matthews  for 
petitioners. 
R.  Walton  Moore  for  southern  carriers. 

Report  of  the  Comhissiom. 

By  th^  Commission  : 

The  carriers  operating  from  points  in  central  freight  association 
territory  to  the  Ohio  River  crossings,  hereinafter  referred  to  as  the 
northern  lines,  have  presented  a  petition  asking  the  Commission  to 
rescind  its  supplemental  Fourth  Section  Order  No.  4960,  issued 
June  5,  1915,  in  response  to  Fourth  Section  Application  No.  10082, 
of  E.  B.  Boyd,  agent,  and  supplemental  Fourth  Section  Order  No. 
6822,  issued  January  4, 1916,  in  response  to  Fourth  Section  Applica- 
tion No.  10470,  of  E.  B.  Boyd,  agent,  for  and  on  behalf  of  carriers 
parties  to  said  applications.  The  applications  were  made  primarily 
on  behalf  of  the  carriers  operating  from  Ohio  River  crossings  to  New 
Orleans,  Lia.,  and  other  Gulf  ports,  hereinafter  referred  to  as  the 
southern  lines,  but  the  relief  granted  by  said  orders  went  to  the 
carriers  composing  the  through  lines  or  routes  from  points  in  central 
freight  association  territory  to  the  Oulf  ports. 

By  these  orders  the  carriers  were  granted  temporary  relief  from  the 
operation  of  the  long-and-short-haul  rule  to  establish  class  and  com- 
modity rates  from  Cincinnati,  Ohio,  Louisville,  Ky.,  and  New  Albany 
and  JeffersonviUe,  Ind.,  on  traffic  originating  at  points  north  thereof 
when  destined  to  Gulf  ports,  for  export,  pending  the  action  of  the 
Commission  upcm  the  applications  for  relief  filed  by  the  carriers  or 
their  agents  on  or  before  February  17,  1911,  respecting  export  rates 
on  classes  and  commodities  from  Ohio  River  crossings  to  diip  side, 
Gulf  ports.  This  relief  was  deemed  necessary  in  order  to  enable 
the  southern  carriers  to  participate  in  export  traffic  originating  in 
central  freight  association  territory. 
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The  reasons  assigned  for  the  relief  prayed  were  tiiat  considerable 
export  business  was  being  offered  in  the  territory  nortii  of  the  Ohio 
River,  but  that  on  account  of  the  tiirough  export  rates  to  the  Gulf 
ports  from  this  territory  being  higher  than  export  rates  on  like 
traffic  to  the  Atlantic  ports  practically  all  of  the  business  was  being 
moved  through  the  Atlantic  seaboard,  and  especially  throu^  the 
port  of  New  York.  It  was  stated  that  the  lines  serving  the  Oulf 
ports  had.  been  unsuccessful  in  inducing  the  roads  north  of  the  river 
to  publish  through  export  rates  to  Gulf  ports  properly  aligned  with 
the  rates  to  New  York,  and  therefore  the  lines  soutii  of  the  river 
considered  some  reduction  necessary  in  the  rates  south  of  the  river 
in  order  to  meet  the  competitive  conditions  of  the  lines  operating 
from  points  in  central  freight  association  territory  to  the  Atlantic 
seaboard.  This  was  to  be  accomplished  by  a  scheme  of  applying 
from  the  Ohio  River  crossings  named  above  graduated  proportional 
rates  which  when  added  to  the  local  rates  from  points  in  central 
freight  association  territory  would  have  the  effect  of  equalizing  (he 
total  rates  to  the  Gulf  ports  with  the  export  rates  to  New  York. 

The  general  plan  of  constructing  rates  between  points  in  central 
freight  association  territory,  on  the  one  hand,  and  southern  territory, 
on  the  other,  is  by  combination  on  the  Ohio  River.  The  rates  in 
central  freight  association  territory  are  made  generally  on  a  distance 
basis;  and  therefore,  Cleveland,  for  instance,  being  nearer  to  north 
Atlantic  ports  than  is  Dayton  or  Toledo,  properly  enjoys  lower  rates 
to  those  ports  than  either  Dayton  or  Toledo.  By  the  plan  of 
equalization  it  was  not  intended  to  disturb  the  long-existing  re- 
lationship in  rates  between  points  in  this  territory,  but  by  the 
graduated  scale  of  proportional  rates  to  be  made  applicable  from 
the  said  Ohio  River  crossings  on  traffic  from  beyond  the  rate 
from  Cleveland,  Dayton,  Toledo,  or  any  other  point  in  central 
freight  association  territory  would  be  the  same  to  the  Gulf  ports  as 
to  the  north  Atlantic  ports,  subject  to  a  specified  minimum.  As  an 
illustration,  Dayton  takes  a  higher  rate  than  Cleveland  on  traffic 
moving  through  Cleveland  to  New  York,  and  under  the  plan  of 
equalization  Dayton  would  likewise  take  a  higher  rate  than  Cleveland 
on  traffic  moving  from  Cleveland  through  Dayton  to  the  Gulf  ports. 
Tn  this  way  a  departure  frcmi  the  long-and-short-haul  rule  is  created 
and  to  this  extent  fourth  section  relief  was  granted  by  the  above- 
numbered  orders. 

The  petition  to  rescind  is  based  on  the  ground  that  the  Commis- 
sion is  without  jurisdiction  to  grant  exemption  from  the  provisions 
of  the  amended  fourth  section  of  the  act  without  the  affirmative  ap- 
plication or  concurrence  of  all  of  the  carriers  parties  to  the  throu^ 
route  involved.   The  contention  of  the  northern  lines  is  that  they  did 
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not  desire  nor  request  leave  to  depart  from  the  long-and-shovt-haul 
provision  of  the  amended  fonrUi  section  with  respect  to  points  of 
origin  asked  by  agent  Boyd,  as  such  departures  would  involve  an 
innovation  with  respect  to  rates  from  those  pcnnts  in  every  direc- 
ti<m  which  would  be  utterly  inconsistent  with  their  scheme  of  rate 
making  which  has  been  in  effect  since  long  prior  to  the  establish- 
ment of  the  act.  They  further  contend  that  this  Cixnmission  is  with- 
out  jurisdiction  to  grant  relief  from  the  fourth  section  when  the 
originating  carriers  involved  have  not  specifically  asked  for  such 
relief,  and  are  not,  therefore,  proper  parties  to  agent  Boyd's  appli- 
cation; that  the  law  contemplates  that  an  applicaticm  under  the 
fourth  section  must  be  made  by  the  carrier  on  whose  line  the  fourth 
section  departures  occur;  and  that  by  the  relief  granted  the  north- 
em  lines  are  made  subject  to  suits  for  damages  from  shippers  at  the 
higher  rated  intermediate  points.  The  position  of  the  southern  car- 
riers is  that  our  jurisdiction  is  beyond  question.  Briefs  were  filed 
and  argument  had. 

The  fundamental  question  involved  in  this  proceeding  is  whether 
or  not  this  Commission  has  the  power  under  the  fourth  section  of 
the  act  as  amended  June  18,  1910,  to  grant  exemption  from  the  op- 
eration of  the  long-and-short-haul  rule  without  the  affirmative  ap- 
plication or  concurrence  of  all  the  carriers  parties  to  the  through 
routes  involved. 

The  amended  fourth  section  of  the  act  provides^  among  other 
things,  tiiat — 

*  *  *  it  shall  be  anlawfnl  for  any  common  carrier  subject  to  the  pro- 
vlsiona  of  this  act  to  charge  or  receive  any  greater  compensation  In  the  aggre- 
gate for  the  transportation  of  passengers,  or  of  like  kind  of  property,  for  a 
sbortor  than  for  a  longer  distance  over  the  same  line  or  route  in  the  same 
direction,  the  shorter  being  included  within  the  longer  distance  •  *  •  Pro- 
vided, howeveft  that  upon  application  to  the  Interstate  Commerce  Commission 
such  common  carrier  may  in  special  cases,  after  investigation,  be  authorized 
to  charge  less  for  longer  than  for  sliorter  distances  for  the  transportation  of 
passengers  or  property ;  and  the  Commission  may  from  time  to  time  prescribe 
the  extent  to  which  such  designated  conmion  carrier  may  be  reUeved  from  the 
operation  of  this  section. 

As  will  be  observed  from  the  language  of  the  statute,  the  prohibi- 
tion of  the  law  is  against  any  common  carrier  charging  more  for  the 
shorter  than  for  the  longer  haul  over  the  same  line  or  route  of  one 
carrier  or  over  the  line  or  route  of  all  the  carriers  composing  the 
vyhcle  of  a  through  route^  except  in  special  cases.  Therefore,  in 
passing  upon  the  said  applications  the  Commission  did  not  consider 
that  it  was  dealing  separately  with  either  the  line  or  route  of  the 
carriers  north  of  the  river,  or  the  line  or  route  of  the  carriers 
south  of  the  river,  but  with  the  whole  of  the  through  line  or 
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route  involved  from  points  of  origin  to  the  point  of  destination 
composed  of  the  two  or  more  separate  carriers. 

Section  15  of  the  act  empowers  this  Commission  either  on  com- 
plaint or  on  its  own  initiative,  without  complaint,  to  establish 
through  routes  and  joint  rates  and  classifications.  In  view  of  these 
broad  powers  it  is  hardly  conceivable  that  the  Congress  could  have 
intended  that  the  fourth  section  ^of  the  act  should  be  so  construed 
and  administered  as  jto  preclude  relief  that  otherwise  would  result 
from  a  situation  such  as  that  here  in  question  unless  all  of  the  car- 
riers parties  to  the  through  route  involved  were  voluntary  parties  to 
the  application  requesting  relief.  Such  a  construction  would  make 
unworkable  and  defeat  the  purposes  of  the  amendment  and  is  at 
variance  with  the  broad  discr^on  vested  in  the  Commission  and  the 
prevailing  practice  of  administrative  tribunals.  In  construing  the 
powers  of  the  Commission  under  the  amended  fourth  section  the 
Supreme  Court  in  United  States  v.  Merchants^  ete.^  Asso.^  242  U.  S., 
178,  said : 

The  clause  in  amended  fourth  section  which  declares  *'that  upon  appUca- 
tion  to  the  Interstate  Ck>mmerce  Commission  such  common  carrier  may  in 
special  cases,  after  investigation,  be  authorized  by  the  Ck>mmission  to  charge 
less  for  longer  than  for  shorter  distances "  was  designed  to  guard  against  the 
issue,  by  the  Ck>mmi88lon,  of  general  orders  suspending  the  long-and-short-haul 
clause  and  to  ensure  action  by  it  separately  in  respect  to  particular  carriers 
and  only  after  consideration  of  the  special  circumstances  existing.  Whatever 
such  consideration  has  been  given — "the  Commission  may  from  time  to  time 
prescribe  the  extent  to  which  such  designated  common  carrier  may  be  r^leved 
from  the  operation  of  this  section." 

It  may  be  doubted  whether  application  by  the  carrier  is  a  prerequisite  to  the 
granting  of  relief.  As  was  said  in  Intermountak^  Rate  Cases,  2S4  U.  S.,  476, 
485.  section  4  vests  in  the  Commission  the  ''primary  instead  of  a  reviewing 
function  **  to  determine  the  propriety  of  a  lesser  rate  for  a  longer  distance ;  and 
section  13  declares  that  the  Commission  "shall  have  the  same  powors  and 
authority  to  proceed  with  any  inquiry  instituted  on  its  own  motion  as  though 
it  had  been  appealed  to  by  complaint  or  petition  under  any  of  the  provisions  of 
this  act,  including  the  power  to  make  and  enforce  any  order  or  orders  in  the 
case,  or  relating  to  the  matter  or  thing  concerning  which  inquiry  is  had  ex- 
cepting; orders  for  the  payment  of  money.**  Unless  formal  application  be  an 
indispensable  prerequisite  to  the  exercise  by  the  Commission  of  the  power 
granted  by  the  fourth  section,  its  absence  or  a  defect  in  it  could  be  waived ;  and 
it  would  be  waived  by  the  filing  of  tarifEs  under  the  OTder  entered.  For  the 
order  is  permissive  mer^. 

Under  the  circumstances  as  set  out  in  the  a{>plications  it  is  mani- 
fest that  it  was  necessary  for  the  southern  lines  to  shrink  their  rates 
south  of  the  Ohio  River  if  they  were  to  participate  at  all  in  traffic 
from  points  in  central  freight  association  territory  to  the  Gulf  ports 
for  export,  and  they  adopted  the  only  course  left  open  to  them  in 
order  to  participate  in  this  traffic 
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As  heretofore  stated,  the  general  method  of  constructing  rates 
between  the  southern  and  central  freight  association  territories  is 
by  combination  on  the  Ohio  Biver.  For  many  years  the  rates  of 
the  lines  south  of  the  Ohio  River  have  deviated  from  the  pro- 
visions of  the  fourth  section,  both  northbound  and  southbound; 
and  the  fourth  section  applications  of  the  carriers  north  of  the* 
river  filed  in  accordance  with  the  amendment  of  June  18,  1910, 
to  continue  rates  in  contravention  of  the  rule  of  the  amended 
fourth  section  were  made  for  themselves  and  on  behalf  of  their  con- 
nections to  participate  in  rates  which  contravened  the  provisions  of 
the  law.  It  is  true  that  the  departures  occurred  on  the  lines  of  their 
connections  south  of  the  river  over  which  the  northern  carriers  had 
no  control ;  and  in  those  instances  where  the  Commission  has  granted 
relief  from  the  provisions  of  the  fourth  section  to  the  southern  lines 
to  continue  to  charge  lower  rates  to  New  Orleans,  for  instance,  than 
to  intermediate  points  on  domestic  trafSc  from  the  Ohio  River,  the 
northern  lines  in  participating  in  traffic  from  central  freight  asso- 
ciation territory  to  New  Orleans  based  on  the  combination  on  the 
Ohio  River  are  no  more  liable  to  suits  for  damages  from  shippers  at 
the  higher  rated  intermediate  points  to  New  Orleans  than  they  would 
be  subject  to  such  suits  for  damages  from  shippers  at  the  higher 
rated  intermediate  points  in  central  freight  association  territory, 
where  the  Commission  has,  in  the  exercise  of  the  powers  granted  by 
Congress,  granted  fourth  section  relief  to  all  of  the  carriers  compos- 
ing the  through  routes  from  central  freight  association  territory  in 
the  instant  case.  There  does  not  seem  to  be  merit  in  the  contention 
of  the  lines  north  of  the  river  in  this  respect 

In  view  of  all  the  circumstances  we  hold  that  the  fourth  section 
as  amended  in  1910  should  be  ccmstrued  as  applying  to  carriers  par- 
ticipating in  a  through  route ;  and  that  the  through  route,  being  con- 
sidered as  a  unit,  must  be  dealt  with  as  such,  and  that  the  Commission 
has  not  exceeded  its  powers  in  granting  the  fourth  section  exemption 
herein  involved.  Therefore,  in  the  absence  of  a  showing  of  error  in 
the  issuance  of  said  orders  we  are  of  the  opinion  that  the  ordars 
should  stand.  The  petition  to  rescind  the  above-numbered  orders  is 
therefore  denied.    An  appropriate  order  will  be  entered. 
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Rates  charged  on  certain  carloads  of  rough  hardwood  lumber  from  Okolona, 
Ark.,  to  Morehouse,  Mo.,  there  unloaded,  sorted,  end  squared,  and  stacked* 
and  within  the  transit  period  reshipped  to  St  Louis,  Mo.,  and  other  pointi^ 
found  unreasonable  to  the  extent  that  they  exceeded  the  so-called  net 
rate  from  point  of  origin  to  Morehouse,  plus  the  local  rates  thence  t» 
destinations,  contemporaneously  in  effect,  which  rates  would  have  applied 
under  defendant's  subsequently  established  transit  rule.  Reparation 
awarded. 

Z.  S,  McDonald  for  complainant. 

Fred  O.  Wright  and  Henry  G.  Herbel  for  defendant. 

Report  of  the  Commission. 
Br  THE  Commission: 

Complainant  is  a  corporation  engaged  in  the  lumber  business, 
with  its  principal  office  at  Cape  Girardeau,  Mo.,  and  a  sawmill  at 
Morehouse,  Mo.  By  complaint,  filed  September  22,  1915,  it  alleges 
that  by  reason  of  a  rule  in  defendant's  transit  tariff  restricting  out- 
bound shipments  it  was  subjected  to  the  payment  of  unreasonable 
and  unjustly  discriminatory  charges  for  the  transportation  of  41 
carloads  of  rough  hardwood  lumber  from  Okolona,  Ark.,  to  More- 
house, during  January,  June,  and  July,  1914.  Reparation  is  a^ed. 
Rates  are  stated  in  cents  per  100  pounds. 

The  shipments,  aggregating  1,907,520  pounds,  moved  on  local  bills 
of  lading  into  Morehouse,  where  the  lumber  was  unloaded,  sorted, 
end  squared,  and  stacked,  and  within  one  year  reshipped,  for  the 
most  part,  over  defendant's  line  to  St  Louis,  Mo.  The  outbound 
tonnage  equaled  85  per  cent  of  the  weight  of  the  inbound  rough 
material.  Charges  were  collected  on  the  inbound  shipments  at  tiie 
applicable  local  rate  of  18  cents  and  on  the  outbound  finished  product 
at  the  local  rates  applying  from  Morehouse  to  final  destinatioii& 
At  the  time  of  movement  the  rate  on  lumber  from  Morehouse  to 
St.  Louis  was  10  cents.  The  through  rate  contemporaneoudy  in 
effect  on  lumber  from  Okolona  to  St.  Louis  was  16  cents.    The  local 
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rate  from  Okolona  to  Morehouse  wSpS  later  increased  to  16  cents  and 
the  through  rate  from  Okolona  to  St.  Louis  to  19  cents,  following  our 
decisions  in  NartKbownd  Rates  en  Hardwood  from  Southvoest^  82 
I.  C.  C,  521,  and  Rates  on  Lvmber  from  Southern  Points^  84 
I.  C.  C,  652. 

At  the  time  the  shipments  moved  defendant  maintained,'  and  at 
present  maintains,  a  transit  arrangement  on  rough  material,  viz, 
rough  lumber,  logs,  bolts,  etc.,  for  stacking,  dressing,  or  manufacture 
at  points  on  its  line  and  reshipment  over  its  line,  applicable  be- 
tween stations  in  Arkansas  and  Missouri,  under  a  system  of  ^^  gross  " 
and  ^^  net "  rates.  The  gross  rate,  which  was  the  same  as  the  local 
rate  on  lumber,  was  collected  on  the  rough  material  to  the  milling 
point  in  the  first  instance.  Upon  shipment  of  the  finished  product 
from  the  milling  point  within  one  year  from  the  date  of  the  ex- 
pense bills  covering  the  inbound  shipment  of  rough  material  the  dif- 
ference between  the  gross  and  the  net  rate  was  to  be  refunded.  It 
was  also  necessary  that  the  tonnage  of  stacked  material  from  the 
transit  point  should  equal  85  per  cent  of  the  inbound  rough  materiaL 
The  net  rates  were  made  upon  a  distance  scale  basi&  A  net  rate  of 
2  cents  was  named  for  distances  of  25  miles  and  under,  with  an 
increase  of  one-half  cent  for  each  additional  25  miles  up  to  and 
including  175  miles,  and  an  increase  of  1  cent  thereafter  for  each 
additional  25  miles  up  to  and  including  400  miles.  The  net  rate  for 
312  miles,  the  distance  from  Okolona  to  Morehouse,  was  11  cents. 

Upon  reshipment,  a  claim  for  refund  was  filed  by  complainant 
for  the  difference  between  the  local  rate  charged  on  the  rough  ma- 
terial into  Morehouse  and  the  net  rate  named  in  defendant's  tariff, 
but  the  claim  was  declined  on  the  ground  that  under  a  rule  in  de- 
fendant's tariff  no  authority  existed  for  a  refund  when  the  rate  on 
the  outbound  product  from  the  transit  point  to  final  destination  was 
less  than  the  through  rate  from  point  of  origin  of  the  rough  ma- 
terial to  final  destination.    The  rulfe  read  as  follows: 

IBSTBIOnONS  AS  TO  OUTBOUin)  SHXPICKNTS. 

The  through  rate  on  the  finished  product  in  effect  from  the  point  of  origin 
of  the  crude  material  or  from  the  milling  point,  whichever  is  higher,  at  the 
time  It  originates  to  final  destination  of  the  finished  product  wlU  be  protected 
on  the  weifi^t  from  mUUng  point,  and  in  addition  thereto  the  rate  shown  in 
item  No.  16  [the  net  rate]  for  the  distance  specified  therein  wiU  be  assessed 
on  the  inbound  weifl^t  of  the  crude  material  to  the  miUing  point 

Inasmuch  as  at  the  time  the  shipments  moved  the  through  rate  on 
lumber  from  Okolona  to  St.  Louis,  viz,  16  cents,  was  higher  than 
the  local  rate  from  Morehouse  to  St  Louis,  viz,  10  cents,  the  charges 
applicable  under  the  transit  arrangement  should  have  been  based 
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on  a  rate  of  13  cents  on  the  rough  material  from  Okolona  to  More- 
house, and  a  rate  of  16  cents  on  the  finished  product  thence  to  St. 
Louis,  less  the  difference  between  the  charges  at  the  gross  rate  and 
net  rate,  or  2  cents,  on  the  rough  material  into  Mordiouse.  On  that 
basis  the  shipments  in  question  were  undercharged. 

Contemporaneously  with  the  movement  of  the  shipments  in  ques- 
tion defendant  maintained,  and  now  maintains^  on  rough  material 
shipped  between  points  in  Arkansas,  for  stacking,  dressing,  or  manu- 
facture and  reshipment  over  its  line  to  points  outside  of  the  state, 
a  rate  of  2  cents  for  distances  up  to  and  including  25  miles,  with  an 
increase  of  one-half  cent  for  each  additional  26  miles  up  to  and  in- 
cluding 400  miles.  The  rate  for  a  distance  of  312  miles  was  and  is 
8  cents.  These  rates  are  in  no  wise  dependent  upon  the  measure  of 
the  rate  outbound  from  the  milling  point.  However,  the  shipper 
must  sign  a  contract  which,  among  other  things,  requires  him  to 
pay  the  local  rate  on  the  inbound  material  in  the  event  that  the  out- 
bound product  is  not  reshipped  over  defendant's  line  within  one 
year.  Subsequent  to  the  movement  of  the  shipments  defendant  re- 
duced the  net  rates  on  rough  material  between  stations  in  Arkansas 
and  Missouri  to  the  basis  applicable  between  stations  in  Arkansas  on 
interstate  trafSc.  The  present  net  rate  on  rough  material  from 
Okolona  to  Morehouse,  tiierefore,  is  8  cents.  The  rule  assailed  was 
changed  subsequently  to  the  movement  of  the  shipments.  On  May 
6,  1916,  it  was  further  amended  to  provide  in  substance,  and  again 
on  August  7, 1916,  to  read  specifically,  as  follows : 

APPUCATION   OF   HATES   ON    BOUQH    MATERIAL   FBOM   POINT   OF   OKiaiN   TO   laLURQ 

POINT. 

Upon  presentatioD  of  claim  containing  evidence  as  per  roles  herein,  that  the 
required  percentage  of  manufactured  product,  as  per  Item  No.  8,  has  been 
reslUpped  from  milling  point  via  the  St  Ix>uis,  Iron  Mountain  &  Southern  By., 
witliin  one  year  after  date  of  original  paid  freight  bill,  covering  movement 
from  point  of  origin  of  rough  material  to  milling  point,  the  difference  between 
the  charges  paid  to  milling  point  and  the  charges  on  basis  of  the  rates  named 
in  item  No.  16  [the  net  rate]  wiU  be  refunded  by  agent  on  authority  of  auditor 
of  freight  receipts,  except  where  the  rate  named  herein  from  point  of  origin  of 
rough  materia]  to  the  milling  point,  plus  the  rate  on  the  manufactured  product 
from  the  milling  point  to  final  destination,  makes  less  than  the  through  rate 
from  the  point  of  origin  of  the  rough  material  to  final  destination  of  the  manu* 
factured  product,  the  rate  from  the  point  of  origin  of  the  rough  material  to 
the  milling  point  will  be  increased  sufficiently  to  protect  the  through  rate  from 
point  of  origin  of  the  rough  material  to  the  final  destination  of  the  finished 
product,  in  effect  on  the  date  the  rou^  material  <^glnate8. 

The  present  transit  arrangement  is  apparently  satisfactory  to  com- 
plainant 
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*  Complainant  contends  that  the  rate  of  18  cents  charged  on  the 
rough  lumber  in  question  from  Okolona  to  Morehouse,  in  connection 
with  the  local  rate  outbound,  was  unreasonable  to  the  extent  that  it 
exceeded  the  subsequently  established  net  rate  of  8  cents;  and  that  the 
rule  involved  was  unreasonable  and  unjustly  discriminatory. 

Defendant  observes  that  in  times  past  carriers  thought  that  a 
limitation  should  be  put  in  transit  tariffs  to  prevent  long  hauls  on 
rough  material  into  transit  points,  for  the  reason  that  a  longer  haul 
on  the  rough  material  of  heavy  tonnage  and  a  shorter  haul  on  the 
finished  product  of  reduced  tonnage  increased  the  cost  to  the  carrier 
over  a  shorter  haul  of  the  rough  material  and  a  longer  haul  of  the 
finished  product ;  and  insists  that  Morehouse  was  in  no  different  situ- 
ation than  any  other  point  which  secured  rough  material  from  distant 
interstate  points. 

In  Vandenboam-SHmson  Lurnher  Co.  v.  St.  Z.,  /.  M.  cfe  8.  Ry.  Co.y 
88  I.  C.  C,  432,  we  had  under  consideration  defendant's  rates  for 
the  transportation  of  hardwood  bolts  and  logs  in  carloads  from 
points  on  its  lines  in  the  states  of  Arkansas,  Louisiana,  and  Okla- 
homa to  Memphis,  Tenn.  In  that  case  we  prescribed  for  distances 
of  825  miles  and  over  800  miles  a  rate  of  10.5  cents,  which  rate 
includes  a  bridge  toll  of  1  cent  per  100  pounds.  Following  our  deci- 
sion in  that  case,  defendant  reduced  the  rates  on  hardwood  bolts  and 
logs  from  points  in  Arkansas  to  Memphis,  but  did  not  make  any  re- 
ductions in  the  rates  on  rough  lumber.  For  many  years  defendant  has 
applied  between  points  in  Arkansas  and  Missouri  equal  rates  into 
transit  points  on  rough  lumber,  logs,  bolts,  etc.,  for  stacking,  dress- 
ing, or  manufacture  and  reshipment  over  its  line.  We  are  not 
convinced  that  8  cents  would  have  been  the  maximum  reasonable 
rate  to  apply  on  this  traffic  from  Okolona  to  Morehouse  in  con- 
nection with  the  outbound  local  rate.  No  evidence  was  offered  to 
show  that  complainant  was  damaged  in  any  specific  sum  by  reason 
of  the  lower  rates  in  effect  on  rough  material  milled  in  t]:iuisit  within 
the  state  of  Arkansas,  the  product  of  which  was  shipped  to  inter- 
state destinations.  We  find,  however,  that  the  rule  attacked  was 
unreasonable  to  the  extent  that  it  provided  for  the  assessment  of 
higher  total  charges  than  would  have  accrued  under  the  present 
rule  at  the  rates  in  effect  at  the  time  the  shipments  moved.  We  fur- 
ther find  that  the  charges  legally  applicable  to  the  shipments  in 
question  were  unreasonable  to  the  extent  that  they  exceeded  those 
which  would  have  accrued  on  the  basis  of  our  conclusions  herein; 
that  complainant  made  the  shipments  as  described  and  paid  and 
bore  charges  thereon  at  the  rate  herein  found  to  have  been  unrea- 
sonable; that  it  has  been  damaged  to  the  extent  of  the  difference 
between  the  charges  legally  applicable  and  the  charges  which  would 
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have  accrued  on  the  bams  of  our  conclusion  herein;  and  that  H  is 
entitled  to  reparation  with  interest.  The  exact  amount  of  repara- 
tion due  can  not  be  determined  on  this  record.  Complainant  should 
prepare  a  statement  showing  the  details  of  the  shipments  in  accord- 
ance with  rule  V  of  the  Rules  of  Practice,  which  statement  should  be 
submitted  to  defendant  for  verification.  Upon  receipt  of  a  statement 
so  prepared  and  verified  we  shall  consider  the  entry  of  an  order 
awarding  reparation.  Defendant  may  waive  collection  of  Uie  out- 
standing undercharges.    No  order  for  the  future  is  necessary. 


>♦• 


No.  8762. 
WILCOX  MERCANTILE  COMPANY 

V. 

WABASH  RAILWAY  COMPANY. 


Suhmitied  July  17, 1916.    Decided  April  28,  1917. 


Oharges  collected  on  a  carload  of  wheat  from  WUcox,  Mo.,  to  Chicago,  TSL, 
not  found  to  have  be^i  lUegal  and  not  shown  to  have  been  onreaaonable. 
Oomplaint  dismissed. 

Wmiam  Ritchie  for  complainant.  , 

W.  A.  Hopkins  for  defendant. 

Report  of  the  CoMiassioK. 

By  the  Commission  : 

Complainant,  William  Ritchie,  a  resident  of  St.  Joseph,  Mb.,  was 
formerly  engaged  in  the  grain  business  at  Wilcox,  Mo.,  under  the 
name  of  the  Wilcox  Mercantile  Company.  By  complaint,  filed  March 
29,  1916,  he  alleges  that  the  charges  collected  by  defendant  for  the 
transportation  of  a  carload  of  bulk  wheat  from  Wilcox  to  Chicago, 
111.,  in  July,  1915,  were  unreasonable  and  illegal.  Reparation  is 
asked. 

The  shipment,  weighing  TOjlTQ  potmds,  was  loaded  in  a  car  the 
marked  capacity  of  which  was  80,000  poimds.  Charges  were  col- 
lected at  a  rate  of  15|  cents  per  100  pounds  and  a  weight  of  76,000 
pounds,  under  a  rule  in  defendant's  tariff  providing  a  minimum  of 
4,000  pounds  less  than  marked  capacity  of  the  car  used.  The  rate 
applied  was  legally  applicable  and  is  not  attacked,  complainant's 
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contention  being  that  the  charges  should  have  been  based  on  the 
actual  weight. 

Complainant  testified  that  prior  to  making  the  shipment  he  ad- 
vised defendant's  agent  that  he  had  about  72,000  poimds  of  wheat 
to  ship  and  was  informed  that  defendant  did  not  own  or  have  in  its 
possession  airy  cars  of  marked  capacity  between  60,000  and  80,000 
pounds;  that  it  was  not  permissible  to  load  a  60,000-poimd  capacity 
car  over  66,000  pounds,  and  that  it  would  be  necessary  to  use  an 
80,000-pound  capacity  car  for  the  shi^pent  A  car  of  that  capacity 
was  accordingly  ordered. 

Defendant  states  that,  while  it  owns  no  cars  of  less  than  80,000 
pounds  marked  capacity  in  which  the  shipment  could  have  been  loaded, 
various  other  lines  have  cars  of  70,000  pounds  capacity  which  could 
have  accommodated  the  shipment,  and  that  had  such  a  car  been 
ordered  by  complainant  it  would  have  been  necessary  for  defendant 
under  its  rules  either  to  furnish  a  car  of  that  capacity  or  to  assess 
charges  on  basis  of  the  actual  weight  of  the  shipment  if  a  car  of 
greater  capacity  was  furnished.  Complainant  testified  that  he  had 
no  knowledge  of  the  rule  mentioned,  and  that  he  did  not  order  a 
70,000-pound  capacity  car  because  he  knew  defendant  owned  no 
such  cars.  Complainant  appears  not  to  have  been  certain  as  to  the 
amount  of  wheat  he  intended  to  ship,  his  estimate  having  been  based 
upon  statements  made  to  him  by  the  vendor  farmers.  A  weight  of 
88,000  pounds,  subject  to  correction,  was  inserted  in  the  bill  of 
lading. 

The  fact  that  complainant  may  have  been  misled  by  defendant's 
agent  into  believing  that  it  was  necessary  for  him  to  order  a  larger 
car  than  was  required  affords  no  ground  for  reparation. 

We  find  that  the  charges  collected  were  legally  applicable,  and  are 
not  shown  to  have  been  unreasonable.  An  order  dismissing  the  com- 
plaint will  be  entered. 
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No.  8592. 
LA  CROSSE  SHIPPERS'  ASSOCIATION 

V. 

CHICAGO,  BURLINGTON  A  QUINCY  RAILROAD 

COMPANY  ET  AL. 


FOURTH  SECTION  APPMCATIONS  Noa.  458,  642,  1548,  1952, 

2045,  AND  3965. 


BubmUied  June  t,  i9J6.    Decided  AprU  tS,  1917. 


L  Rates  on  pig  iron  in  carloads  from  Bfrmingharo,  Ala.,  Chattanooga,  Tenn^ 
and  grouped  points  taking  the  same  rates,  to  ^^a  Crosse,  Wis.,  found  to 
be  onreasonable  and  nndoly  preJndiciaL 

2.  Foorth  section  relief  denied. 

S.  J.  Bolton  and  TF.  W.  West  for  complainant. 

R.  B,  Scott  and  Kenneth  F.  Burgess  for  Chicago,  Burlington  A 
Quincy  Railroad  Company. 

C.  C.  Wright  and  R.  H.  Widdicombe  for  Chicago  A  North  Western 
Railway  Company. 

O.  W.  Dynes  and  /.  N,  Davis  for  Chicago,  Milwaukee  A  St.  Paul 
Railway  Company. 

WiUia/m  Burger  for  Louisville  A  Nashville  Railroad  Company. 

A.  W.  GUI  for  Alabama  Great  Southern  Railroad  C<Hnpany  and 
Cincinnati,  New  Orleans  A  Texas  Pacific  Railway  Company. 

Report  of  the  Commissiok. 

Bt  the  CoMinssioN : 

Complainant  is  a  corporation  composed  of  individuals,  firms,  and 
corporations,  located  at  La  Crosse,  Wis.  By  complaint,  filed  Janu- 
ary 13, 1916,  it  alleges  that  defendants'  rates  on  pig  iron  in  carloads 
to  La  Crosse,  from  Birmingham,  Ala.,.  Chattanooga,  Tenn.,  and  La 
FoUette,  Tenn.,  and  grouped  points  taking  the  same  rates,  are  un- 
reasonable and  unduly  prejudicial.  The  establishment  of  reascxiablc 
and  nonprejudicial  rates  for  the  future  is  asked.  Rates  are  stated  in 
amounts  per  long  ton. 

La  Crosse,  located  on  the  Mississippi  River  in  western  Wisconsin, 
is  served  by  the  Chicago,  Burlington  A  Quincy,  Chicago  A  North 
Western,  and  Chicago,  Milwaukee  A  St.  Paul  railroad&  At  the  time 
the  ccHnplaint  was  filed  the  following  rates  applied  on  pig  iron  in 
carloads  to  La  Crosse:  From  Birmingham,  $5.35;  from  Chattanooga, 
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$5.10;  and  from  La  Follette,  $4.85.  Beferenoe  to  these  points  em- 
braces the  groups  which  they  represent.  A  reduction  of  35  cents  in 
each  of  the  rates  was  asked.  On  March  10,  1916,  a  rate  of  $4.50 
was  made  applicable  from  La  Follette,  and  at  the  hearing  the  com- 
plaint was  withdrawn  with  respect  to  this  group.  Contemporane- 
ously the  rate  from  Chattanooga  was  reduced  to  $5.  Prior  to  the 
reduction  in  the  rate  from  Chattanooga  the  rates  on  pig  iron  from 
that  point  to  points  on  the  Ohio  Biver  and  beyond  were  fixed  at  a 
differential  under  the  rate  from  Birmingham.  Subsequently  the 
spread  was  increased  by  10  cents,  the  amount  by  which  the  rate  from 
Chattanooga  was  reduced.  For  the  purposes  of  this  case  it  will  suf- 
fice to  consider  merely  the  rate  from  Birmingham. 

In  Slo88'Sheifield  Steel  d  Iron  Co,  v.  L.  dk  N.  R.  R.  Co.,  30 1.  C.  C, 
597, 85 1.  C.  C,  460,  we  ordered  a  reduction  of  35  cents  in  the  rates  on 
pig  iron  from  Alabama  and  Tennessee  points  to  points  on  the  Ohio 
River  and  in  central  freight  association  territory.  In  adjusting  their 
rate  structures  defendants  made  a  similar  reduction  to  points  in 
northern  Elinois,  in  wh^t  is  known  as  proratmg  territory;  to  upper 
Mississippi  Biver  crossings  in  Iowa ;  and  to  certain  points  in  eastern 
Wisconsin.  Complainant  contends  that  a  comparison  of  the  rates  to 
these  points  with  the  rate  to  La  Crosse  demonstrates  that  the  latter 
rate  is  unreasonable  and  unduly  prejudicial.  The  following  table  is 
illustrative : 


From  BirmlnghAm  to— 


Disteneo. 

Rate. 

Mae$. 

801 

S6.86 

860 

4.00 

770 

4.40 

785 

4.40 

708 

4.00 

711 

4.00 

781 

4.00 

Earniiigs 
p«r  ton- 
mile. 


LftCroae,  Wis.. 
OreenBay,  Wis. 

8toDfhton/F^- 
MafffiooTWis.... 

Rooklalaiid.ni. 

naTenpKVt,  Iowa 

Dabuqoe,  Iowa. 


Mm. 
0 
6.41 

b.n 
6.oa 

5.06 
6.03 
6.12 


Complainant  also  compares  the  joint  rate  to  La  Crosse  with  the 
combination  rate  on  St.  Louis,  Mo.,  of  $5.40,  and  stresses  the  fact 
that  there  is  a  bridge  charge  of  67.2  cents  at  that  point,  leaving  to 
the  line-haul  carriers  a  net  revenue  of  but  $4,728.  The  tariffs  show 
the  local  bridge  toll  to  be  60  cents.  It  is  stated  that  the  rate  assailed 
equals  the  combination  of  rates  to  and  from  the  Ohio  Biver,  while 
the  rates  to  the  territory  represented  by  the  points  in  the  above  table 
are  lower  than  the  combination  rates  by  frcmi  43  cents  to  85  cents. 
It  is  contended  that  as  the  rates  from  La  Follette  and  Chattanooga 
have  been  reduced  no  reason  exists  for  not  lowering  the  rate  from 
Birmingham     It  is  observed  that  in  several  instances  the  rate  to 
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La  Crosse  produces  ton-mile  eamings  which  are  in  excess  of  earn- 
ings accruing  under  rates  to  intermediate  point& 

A  member  of  the  complainant  averred  that  he  met  oompetition 
of  manufacturers  located  at  points  within  central  freight  associatioii 
territory,  many  of  whom  receive  their  pig  iron  from  the  territory 
of  origin  here  involved. 

Defendants  state  that  the  difference  between  the  La  Crosse  rate 
and  the  eastern  Wisconsin  rate  is  due  to  the  fact  that  the  lake 
points  and  contiguous  interior  related  points  are  embraced  within 
the  Illinois  prorating  territory  which  is  considered  a  part  of  o^itral 
freight  association  territory,  and  that  Bock  Island  and  Davenport, 
points  cited  by  complainant,  are  treated  as  within  c^itral  freight 
association  territory.  Madison,  also  cited,  is  not  within  that  terri- 
tory, nor  is  it  in  prorating  territory,  but  defendants  state  that  ihe 
rate  to  that  point  is  forced  by  the  Illinois  Central  Bailroad,  which 
carrier  has  a  direct  line  from  Birmingham  and  maintains  Madison 
on  the  Milwaukee,  Wis.,  basis.  Also  that  the  reductions  in  the 
through  rates  from  La  FoUette  and  Chattanooga  followed  the  re- 
ductions in  the  rates  to  the  Ohio  River,  which  reductions  made  com- 
bination rates  based  on  the  Ohio  River  lower  than  the  joint  through 
rates.  Exhibits  were  submitted  by  defendants  comparing  the  rate 
assailed  with  rates  from  Birmingham  and  other  producing  terri- 
tories to  points  in  Wisconsin,  Minnesota,  and  Iowa.  However,  the 
rates  referred  to  were  not  affected  in  any  wise  by  our  decision  in 
8lo88'Sheifield  Steel  <&  Iron  Co,  v.  L.  <&  N,  R.  R.  Co,^  supra.  Some 
testimony  was  adduced  with  a  view  of  showing  a  dissimilarity  of 
circumstances  and  conditions  surrounding  rates  to  La  Crosse  and 
those  into  central  freight  association  territory.  The  difference  shown 
is  too  slight  to  merit  consideration. 

Upon  the  facts  of  record  we  find  that  the  rates  assailed  are,  and 
for  the  future  will  be,  unreasonable  and  unduly  prejudicial  to  die 
extent  that  they  exceed  or  may  exceed  rates  of  $5  per  long  ton  from 
Birmingham  and  $4.75  per  long  ton  from  Chattanooga  and  grouped 
points  taking  the  same  rates,  to  La  Crosse. 

Rates  to  certain  points  in  Wisconsin  intermediate  to  La  Croflse 
from  Birmingham,  Chattanooga,  and  La  Follette  are  in  contra venti<Hi 
of  the  long-and-^ort-haul  rule  of  the  fourth  section  of  the  act,  and 
portions  of  fourth  section  applications  protecting  the  departures  were 
assigned  for  hearing  with  this  case.  Defendants  offered  no  justifica- 
tion for  the  higher  intermediate  rates  and  stated  that  the  violatic»i8 
would  be  corrected.  The  applications  will  be  doued  to  the  extent 
that  they  are  involved. 

Appropriate  orders  will  be  entered. 
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CLEVELAND  EXCELSIOR  COMPANY 

V. 

SOUTHERN  RAILWAY  COMPANY  ET  AL. 


Bufmitted  November  IS,  1916.    Decided  AprU  28,  1917. 


Rate  OD  excelsior  in  carloads  from  Oleveland,  Tenn.,  to  Oinciimati,  Ohio,  not 
shown  to  be  unjustly  discriminatory  or  unduly  prejudicial.  Complaint 
dismissed. 

S.  N.  Vamell  for  complainant 

Alexander  M.  BuU  for  Southern  Railway  Company. 

Report  of  the  Comiossion. 
By  the  CoMiossiOK : 

Complainant  is  a  corporation  engaged  in  manufacturing  excel- 
sior at  Cleveland,  Tenn.  By  complaint,  filed  March  18,  1916,  as 
amended,  it  alleges  that  defendants'  rate  of  17  cents  per  100  pounds 
on  excelsior,  in  carloads,  from  Cleveland  to  Cincinnati,  Ohio,  is 
unjustly  discriminatory  and  unduly  prejudicial  as  compared  with 
rates  on  like  trafSc  from  Mobile,  Ala.,  of  19  cents  per  100  pounds  to 
Cincinnati,  and  17  cents  per  100  pounds  to  Louisville,  Ky.  At  the 
hearing  it  was  shown  that  defendant  Louisville  &  Nashville  Rail- 
road does  not  participate  in  the  movement  of  excelsior  from  Cleve- 
land to  Cincinnati,  and  the  allegations  of  unjust  discrimination  and 
undue  prejudice  as  to  that  defendant  were  abandoned. 

Cleveland  is  a  local  point  on  the  Southern  Railway,  29  miles  north- 
east of  Chattanooga,  Tenn.  Excelsior  from  Cleveland  to  Cincinnati 
moves  over  the  Southern  in  connection  with  the  Cincinnati,  New  Or- 
leans A  Texas  Pacific  Railway,  367  miles.  The  distance  from  Mobile 
to  Cincinnati  over  the  lines  of  the  same  carriers  is  776  miles.  Com- 
plainant's contention  is  that,  distances  considered,  the  rate  to  Cin- 
cinnati from  Cleveland  is  too  high  as  compared  with  the  rate  from 
Mobile  to  the  same  point. 

Subsequently  to  the  hearing  the  commodity  rates  on  excelsior 
applicable  in  connection  .with  the  Southern  from  Mobile  to  Cincin- 
nati and  Louisville  were  canceled,  thereby  making  applicable  by  way 
of  the  Southern  and  the  Cincinnati,  New  Orleans  &  Texas  Pacific 
class  D  rates,  governed  by  the  southern  classification,  of  23  cents  per 
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100  pounds  to  Louisville  and  25  cents  per  100  pounds  to  CSindniuiti. 
These  ntes  mre  now  in  effect 

No  evidence  was  adduced  in  sapport  of  the  allegation  of  unjust 
discriminati<HL  Any  undue  prejudice  which  may  have  existed  in 
favor  of  Mobile  has  been  removed  by  the  cancellation  of  the  com- 
modity rates  in  question.  An  order  diRmissing  the  complaint  will  be 
entered. 


•  »• 


Na86M. 
ACME  MILLS 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY. 


PORTION  OF  FOURTH  SECTION  APPLICATION  Na  1962- 

Bu^mUted  jMly  t8, 1916.    Decided  AprU  tS,  1917. 

Ohargea  on  a  tank-car  load  of  bUuAstrap  molasses  from  HobUe,  Ala.,  to  Hop- 
Idnarllle,  Ky.,  found  to  baye  be&k  mueasonable.    BeparaUon  awarded. 

/.  B.  MeLemore  for  complainant 
WUUam  Burger  for  defendant 

RePOBT  of  the   COMMIBaiON. 

Bt  the  Commission  : 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  flour, 
poultry  feed,  and  stock  feed  at  Hoptdnsville,  Ky.  By  complaint, 
filed  February  11,  1916,  it  alleges  that  the  charges  collected  by  de- 
fendant on  a  tank-car  load  of  molasses  shipped  from  Mobile,  Ala.,  to 
Hopkinsville,  February  28,  1914,  were  unreascmable,  unduly  preju- 
dicial and  in  violation  of  the  fourth  section. 

Reparation  is  asked  and  the  establishment  of  a  rate  for  the  future 
not  in  excess  of  the  rate  to  Evansville,  Ind.,  and  Henderson,  Ky. 
Rates  are  stated  in  cents  per  100  pounds. 

The  shipment  consisted  of  imported  blackstrap  molasses,  worth 
not  more  than  8  cents  per  gallon,  and  moved  over  defendant's  line 
through  Nashville,  Tenn.  It  weighed  98,900  pounds,  and  charges 
were  collected  in  the  sum  of  $558.71  at  the  fifth-class  rate  of  69  cents, 
plus  a  wharfage  charge  at  Mobile  of  one-half  cent    Defendant's 

44l.aG. 


ACME  MILLS  t;.   L.  A  K.  B.  B.  00.  559 

tariff  provided  for  the  absorption  of  all  charges  entailed  in  the  move- 
ment from  wharves  in  Mobile  to  its  tracks.  The  shipment  was  over- 
charged $4.70,  the  amount  of  the  Mobile  &  Ohio  Railroad's  wharfage 
charge  which  defendant  failed  to  absorb. 

Hopkinsville  is  553  miles  from  Mobile  over  defendant's  line.  At 
the  time  of  movement  a  through  rate  of  21  cents  applied  from  Mobile 
and  New  Orleans,  La.,  to  Henderson  and  Evansville.  Hopkinsville 
is  intermediate  from  Mobile  to  Henderson  and  Evansville.  The 
aggregate  of  intermediate  rates  to  and  from  Nashville  was  37  cents : 
21  cents  to  Nashville  and  16  cents  beyond.  These  departures  from 
the  provisions  of  the  fourth  section  were  protected  by  appropriate 
fourth  section  application  that  was  heard  with  the  complaint  C!on- 
temporaneously  a  rate  of  19  cents  applied  from  Mobile  to  Clarks- 
viUe,  Tenn.,  a  point  not  intermediate  over  the  route  of  movement, 
and  a  rate  of  14  cents  from  Clarksville  to  Hopkinsville.  In  the 
absence  of  a  through  rate  this  combination  of  rates  would  have  ap- 
plied under  rule  5  (6)  of  Tariff  Circular  18- A.  Effective  October  15, 
1916,  defendant  established  commodity  rates  on  blackstrap  molasses 
in  tank-car  loads  from  Mobile  to  all  points  on  its  line  between  Nash- 
ville and  Evansville  on  basis  of  the  lowest  combination,  thereby  con- 
forming to  the  rule  of  the  fourth  section  prohibiting  the  charging 
of  a  through  rate  in  excess  of  the  aggregate  of  the  intermediate  rates 
subject  to  the  act.  At  the  present  time  there  are  rates  on  the  com- 
modity involved  from  Mobile  to  Hopkinsville  of  38  and  35  cents,  de- 
pendent upon  declared  values  of  8  cents  or  less  per  gallon  or  in  excess 
of  8  cents  per  gallon.  These  rates  are  applicable  over  the  lines  of  the 
defendant  and  exceed  the  sum  of  the  rates  of  16  cents,  also  applicable 
over  its  rails  to  Clarksville,  and  the  local  rate  of  14  cents  beyond. 
The  present  rates,  therefore,  are  in  excess  of  the  lowest  combination 
and  defendant  should  correct  them  at  once.  A  rate  of  25  cents  also 
applied  from  New  Orleans  to  Hopkinsville,  to  which  Mobile  is  inter- 
mediate over  defendant's  line.  The  latter  departure  from  the  long- 
and-short-haul  rule  of  the  fourth  section  is  likewise  protected  by  an 
appropriate  fourth  section  application  that  was  not  heard  with  the 
complaint. 

Complainant  contends  that  the  rate  charged  was  unreasonable 
and  unduly  prejudicial  to  the  extent  that  it  exceeded  21  cents.  It 
submits  for  comparison  the  rates  and  per  car  and  per  car-mile 
revenue  on  grease,  acid,  turpentine,  wood  alcohol,  and  cottonseed 
foots,  in  tank-car  loads,  from  Gulf  ports  to  Ohio  River  crossings, 
Nashville  and  Chattanooga,  Tenn.,  and  between  other  points  in  the 
southeastern  states.  It  is  admitted  that  these  commodities  are  not 
competitive  with  blackstrap  molasses,  their  principal  point  of  simi- 
larity thereto  being  their  transportation  in  tank-car  loads. 
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Blackstrap  moImsBes  is  one  of  the  ingredients  of  animal  and  ponhry 
feeds  whidi  complainant  manofactares  at  Hopkinsville,  and  markets 
in  oompetiti(m  with  other  manufacturers  of  these  commodities  located 
at  Nashville,  Si.  Ixrais,  Ma,  Evansville,  Henderson,  and  Cairo,  IIL 
Omiplainant^s  prices  are  largely  controlled  by  the  prevailing  prices 
of  its  competitors.  At  the  time  the  shipment  in  questicm  moved  com- 
plainant was  on  a  pari^  with  its  competitors  with  respect  to  rates 
on  all  ingredients  of  the  feeds  except  molasses.  But  as  complainant 
puts  300  pounds  of  blackstrap  molasses  into  each  tcm  of  feed  it 
claims  that  its  competitors  had  an  advantage  of  38  cents  in  the  rates 
on  blackstrap  molasses,  which  meant  a  disadvantage  to  it  of  $1.14 
per  ton  on  the  feed  in  which  this  molasses  was  used.  However, 
neither  the  other  ingredients  used  by  complainant  nor  those  used  by 
competing  manufacturers  are  shown,  and  we  can  not  assume  that 
they  are  the  same,  or,  if  they  are,  that  they  are  used  in  identical  pro- 
portions. There  is  no  showing  that  complainant  had  to  shrink  its 
profits  on  all  or  any  particular  portion  or  portions  of  the  feeds  in 
which  this  molasses  was  used  in  order  to  effect  sales  in  competition 
with  manufacturers  at  Nashville,  Henderson,  Evansville,  St.  Louis, 
or  Cairo. 

Defendant  admits  that  the  rate  charged  was  unreasonable  to  the 
extent  that  it  exceeded  33  cents,  the  combination  of  local  rates  con- 
temporaneously maintained  to  and  from  ClarksviUe,  and  is  willing 
to  make  reparation  on  that  basis,  which,  it  insists,  affords  Hopkins- 
ville  reasonable  rates.  It  compares,  with  favorable  results,  the 
present  rates  to  Hopkinsville  with  rates  on  the  same  commodity  from 
Mobile  to  numerous  equidistant  or  less  distant  points  in  the  south- 
eastern states  applying  over  its  line  and  over  the  lines  of  other 
camera.  , 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  33  cents  per  100  pounds;  that  complainant  made  the 
shipment  as  described  and  paid  and  bore  the  charges  thereon  at  the 
rate  herein  found  to  have  been  unreasonable ;  that  it  has  been  dam- 
aged to  the  extent  of  the  difference  between  the  charges  paid  and  the 
charges  that  would  have  accrued  at  the  rate  herein  found  to  have 
been  reasonable ;  and  that  it  is  entitled  to  reparation  in  the  sum  of 
$248.84,  with  interest.    This  sum  includes  the  overcharge  menticmed. 

Those  portions  of  Fourth  Section  Application  No.  1962,  filed  by 
the  Louisville  &  Nashville  Railroad  Company,  wherein  authority  is 
sought  to  continue  lower  rates  on  molasses  in  tank  cars  from  Mobile 
to  Henderson  and  Evansville  than  to  Hopkinsville,  and  from  or  to 
other  intermediate  points,  and  also  to  continue  rates  on  molasses  in 
tank  cars  from  Mobile  to  Hopkinsville  that  exceed  the  aggregate  of 
the  intermediate  rates,  were  heard  with  the  complaint. 
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The  rates  from  Mobile  to  Evansville  and  Henderson  are  the  same 
as,  or  are  made  with  relation  to,  the  rates  to  other  Ohio  River  cross- 
ings and  St.  Louis,  and  the  rates  from  Mobile  to  these  destinations 
are  made  with  relation  to  the  rate  from  New  Orleans  and  other  Gulf 
ports.  It  is  contended  that  the  rates  on  all  molasses  from  Mobile 
and  other  Oulf  ports  to  the  Ohio  Biver  crossings  and  St.  Louis  have 
been  depressed  below  normal  because  of  actual  and  potential  water 
competition  on  the  Gulf  of  Mexico,  Mississippi  Sound,  Mississippi 
and  Ohio  rivers.  It  is  further  maintained  that  the  rates  on  molasses 
in  tank-car  loads  are  controlled  by  the  rates  on  molasses  in  barrels, 
and  while  molasses  in  tanks  may  not  move  by  water,  still  any  increase 
in  the  rates  on  molasses  in  tank-car  loads  might  result  in  the  move- 
ment of  the  traffic  in  barrels.  The  rates  on  molasses  in  carloads  from 
New  Orleans  and  Mobile  to  the  Ohio  Biver  crossings  and  St.  Louis 
are  not  observed  as  maxima  at  intermediate  points  on  the  lines  of 
other  carriers  operating  between  these  points.*  These  departures 
from  the  provisions  of  the  fourth  section  are  protected  by  appro- 
priate applications  pending.  Complainant  has  not  shown  that  it  has 
been  damaged  by  reason  of  the  alleged  discrimination  in  favor  of 
its  competitors  at  Evansville,  Henderson,  St.  Louis,  Cairo,  or  Nash- 
ville, and,  considering  all  the  circumstances,  we  do  not  deem  it 
advisable  to  undertake  at  this  time  and  upon  the  record  in  this  case 
to  determine  the  fourth  section  question  presented.  That  question 
will  be  reserved  for  decision  in  a  more  comprehensive  proceeding 
involving  the  fourth  section  applications  of  all  carriers  operating 
between  Gulf  ports  and  Ohio  Biver  crossings,  Nashville,  and  St. 
Louis.  In  view  of  the  fact  that  the  Louisville  &  Nashville  Bailroad, 
as  well  as  the  other  carriers  operating  between  the  Gulf  ports  and  the 
Ohio  Biver  crossings,  is  readjusting  rates  on  classes  and  commodities 
to  conform  to  the  principles  announced  by  the  Commission  in  Fovrth 
Section  Violations  in  ttie  Southeast^  30  I.  C.  C,  153,  no  order  for  the 
future  will  be  entered. 

An  appropriate  order  will  be  entered. 
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No.  867L 
ALUMINUM  MANUFACTURING  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


BmkmUted  J«ly  SJ,  2916.    Decided  AprU  t8,  1917. 


Ratings  iirescrlbed  in  weetem  cUBSification  on  cast  aluminum  kitch^i  utensUs 
in  less  than  carloads,  not  found  to  be  unreasonable  or  unjustly  discrimi- 
natory.   Complaint  dismfawed. 

J.  H.  Henderson  and  DwigJU  N.  Lewu  for  complainant. 
R.  C.  Fyfe  for  defendants. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  cast 
almninum  kitchen  utensils  at  Des  Moines,  Iowa.  By  complaint,  filed 
February  21, 1916,  it  attacks  as  imreasonable  and  unjustly  discrimi- 
natory ratings  on  cast  alummum  kitchen  utensils  in  less  than  car- 
loads, prescribed  in  the  western  classification.  The  establishment  of 
reasonable  and  nondiscriminatory  ratings  for  the  future  is  asked. 

The  western  classification  rates  aluminum  ware,  undecorated, 
nested,  in  barrels  or  boxes,  in  less  than  carloads,  first  class;  not 
nested,  one  and  a  half  times  first  class.  These  ratings  apply  to 
cast  aluminum  articles  as  well  as  sheet  aluminum  ware.  Cast  alumi- 
num ware  is  molded  in  one  piece  from  pig  aluminum;  sheet  alumi- 
num ware  is  stamped  or  spun  from  sheet  metal. 

The  official  and  southern  classifications  rate  cast  and  sheet  alumi- 
num ware,  undecorated,  nested,  in  barrels  or  boxes,  in  less  than  car- 
loads, second  class;  not  nested,  first  class. 

Complainant  markets  its  products  chiefly  at  St.  Louis,  Mo.,  Peoria 
and  Chicago,  111.,  Milwaukee,  Wis.,  and  St.  Paul,  Minneapolis,  and 
Duluth,  Minn.,  and  other  points  on  the  Mississippi  River  and  east 
thereof,  only  a  very  small  quantity  being  sold  at  western  points.  In 
1915  it  shipped  40  tons  of  cast  aluminiun  ware  to  points  on  and  east 
of  the  Mississippi  River  and  about  8  tons  to  Kansas  City,  Mo.,  and 
San  Francisco,  Cal.  Its  shipments  average  about  500  pounds  each. 
To  all  of  these  points  traffic  from  Des  Moines  is  governed  by  the 
western  classification;  from  Erie,  Pa.,  Cleveland  and  Sidney,  Ohio, 
at  which  points  complainant^s  principal  competitors  are  located,  the 
official  classification  governs.    The  gravamen  of  the  complaint  is  that 
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by  reason,  of  these  different  ratings  complainant's  competitors  in 
official  classification  territory  can  ship  to  Chicago  and  points  west 
as  far  as  the  Mississippi  Biver  at  rates  relatively  lower  than  those 
applicable  to  complainant's  shipments.  The  rates  on  aluminum  ware 
to  Chicago  frcnn  Des  Moines,  Erie,  and  Sidney  are  as  follows :  From 
Des  Moines,  868  miles,  90  cents,  not  nested,  and  60  cents,  nested; 
from  Erie,  435  miles,  47.3  cents,  not  nested,  and  41  cents,  nested :  and 
from  Sidney,  246  miles,  38.9  cents,  not  nested,  and  33.6  cents,  nested. 
To  Peoria  the  rates  from  Des  Moines,  250  miles,  are  82.5  cents,  not 
nested,  and  55  cents,  nested;  from  Erie,  528  miles,  53.6  cents,  not 
nested,  and  46.7  cents,  nested ;  and  from  Sidney,  308  miles,  43.1  cents, 
not  nested,  and  86.8  cents,  nested. 

Complainant  contends  that  because  of  the  higher  ratings  pre- 
scribed on  aluminum  ware  by  the  western  clasafication  than  by  the 
official  classification  it  is  subjected  to  the  payment  of  unreasonable 
and  unjustiy  discriminatory  charges.  It  shows  that  both  the  western 
and  the  official  classifications  rate  aluminum  in  pigs  or  slabs,  in  less 
than  carloads,  third  class,  and  sheet  or  plate  aluminum  second  clas& 
It  states  that  its  eastern  competitors  have  an  advantage  due  to  loca- 
tion in  that  they  are  nearer  the  source  of  supply  of  raw  aluminum, 
which  is  obtained  from  New  Kensington,  Pa.,  Niagara  Falls,  N.  Y., 
and  Marysville,  Tenn. 

Generally  speaking,  cast  aluminum  ware  is  worth  tmce  as  much 
as  and  weighs  three  times  more  than  sheet  aluminum  ware.  Cast 
aluminum  ware  is  practically  indestructible,  while  sheet  aluminum 
ware  is  easily  damaged  in  transit  Complainant  does  not  manufac- 
ture dieet  aluminum  ware  and  makes  no  complaint  as  to  the  ratings 
applicable  thereto.  It  urges,  however,  that  if  the  ratings  on  dieet 
aluminum  ware  are  reasonable  cast  aluminum  ware  may  properly 
take  a  lower  rating  because  of  its  greater  weight  and  less  transpor- 
tation risk.  The  witness  for  the  Western  Classification  Committee 
testified  that  in  making  these  ratings  the  committee  dealt  with  the 
entire  line  of  aluminum  ware,  which  includes  not  only  cast  and  light 
household  ware  but  also  the  so-called  hotel  ware  which  is  made  of 
extra  heavy  sheet  aluminum  and  asserted  that  a  separate  classifica- 
tion of  light  dieet  ware  would  justify  even  higher  ratings  on  that 
conmiodity  than  at  present  in  effect. 

Complainant  requests  the  same  ratings  on  cast  aluminum  ware 
as  apply  upon  enameled  ware,  tinware,  and  sheet  iron  or  steel  ware, 
which  are  rated  first  class,  not  nested,  and  second  dass,  nested. 
Cast  aluminum  ware  is  from  two  to  three  times  more  valuable  than 
the  best  grade  of  enameled  ware  and  greatly  in  excess  of  the  value 
of  the  ordinary  run  of  enameled  ware  and  of  tinware.  Complainant 
contends,  however,  that  the  differences  in  values  between  tiiese  ar- 
ticles are  offset  by  the  greater  liability  to  damage  of  enameled  ware 
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and  tinware,  and  that  tinware  averages  much  less  in  w^ij^  than 
cast  aluminum  ware.  The  volume  of  movement  of  aluminum  ware 
is  small  as  compared  with  that  of  enameled  ware  and  tinware. 

Complainant  cites  a  number  of  other  articles  which  are  rated  lower 
than  cast  aluminum,  such  as  galvanized  iron  and  copper  wash  boilers, 
japanned  ware,  pottery,  earthenware,  stoneware,  and  glassware. 
No  evidence  was  offered,  however,  to  show  the  relative  transporta- 
tion conditions  as  between  the  articles  cited  and  cast  aluminum  ware. 

The*  entire  line  of  aluminum  ware,  including  cast,  light  househcdd 
sheet,  and  heavy  hotel  sheet,  averages  11  pounds  per  cubic  foot,  and 
in  normal  times  is  valued  at  $2.75  per  cubic  foot,  or  25  cents  per 
pound.  Defendants  show  that  the  second-class  rating  asked  by  com- 
plainant on  cast  aluminum  ware,  nested,  is  the  same  as  that  now 
applicable  on  plate  and  sheet  aluminum,  angles,  bars,  and  rods, 
which  range  in  weights  from  60  to  120  pounds  per  cubic  foot  and 
in  value  from  22  to  25  cents  per  pound.  They  also  show  that  scrap 
sheet  aluminum,  which  weighs  about  44  pounds  per  cubic  fooU 
and  scrap  aluminum  borings,  which  weigh  55  pounds  per  cubic  foot, 
are  rated  second  class;  and  that  aluminum  rivets,  which  weigh  from 
65  to  75  pounds  per  cubic  foot,  and  pipe  fittings,  which  weigh  from 
40  to  60  pounds  per  cubic  foot  and  are  valued  at  from  26  to  30  c^ita 
per  pound,  are  rated  first  class.  Defendants  assert  that  the  articles 
in  question  are  analogous  to  and  are  rated  the  same  as  copper 
cooking  utensils. 

The  fact  that  lower  ratings  apply  on  these  articles  in  the  official 
than  in  the  western  classification  does  not  of  itself  justify  a  find- 
ing that  the  ratings  in  question  are  unreasonable  or  unjustly  dis- 
criminatory. In  Stewart  <&  Clark  Mfg.  Co.  v.  A^  T.  <6  S.  F.  Ry. 
Co.^  26  I.  C.  C,  861,  we  said : 

It  is  a  weU-known  ftict,  however,  that  in  the  different  classification  tori- 
toriet  conditions  of  transportation  vary  materially.  For  this  and  other  rea- 
sons a  rating  in  one  dasslflcation  \b  not  of  itself  a  matter  of  controlling 
importance  in  determining  the  reasonableness  of  a  rating  in  another  dassl- 
flcation on  the  same  article.  Besides,  it  is  generally  true  that  somewhat 
higher  rates  prevail  in  western  than  in  official  classification  territory.* 

The  ratings  in  question  were  considered  in  the  Western  Clasri- 
ficaiUon  Casey  25  I.  C.  C,  442.  Western  classification  No.  51  in- 
creased the  rating  on  aluminum  cooking  utensils,  not  nested,  less 
than  carloads,  from  first  class  to  one  and  a  half  times  first  class, 
western  classification  No.  50  having  provided  for  them  at  first 
class,  less  than  carload,  boxed,  either  nested  or  not  nested.  We 
permitted  the  increased  rating  to  become  effective. 

The  evidence  before  us  does  not  justify  a  finding  that  the  present 
ratings  are  unreasonable  or  unjustly  discriminatory,  and  an  order 
dismissing  the  complaint  will  be  entered* 
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No.  8270. 
H.  M.  STOCKING 

MINNEAPOLIS,  ST.  PAUL  &  SAULT  STE.  MARIE 

RAILWAY  COMPANY. 


SubmUted  October  5,  1916.    Decided  AprU  28,  1917. 


Rate  of  7.5  cents  per  100  pounds  charged  on  14  carloads  of  wood  bolts  from 
Black  River  Spur,  Wi&,  to  Minnesota  Transfer,  Minn.,  found  to  have  been 
unreasonable.    Reparation  awarded. 

Stamley  B.  Hauck  for  complainant 
A,  H.  LosBovD  for  defendant. 

Report  of  the  Commission. 

Bt  the  Commission  : 

Complainant  is  engaged  in  the  manufacture  and  sale  of  box  shooks 
and  wooden  specialties  at  Minneapolis,  Minn.,  under  the  trade  name 
of  H.  M.  Stocking  &  Company.  By  complaint,  filed  August  27, 1915, 
he  alleges  that  the  rate  of  7.5  cents  per  100  pounds  charged  by  de- 
fendant for  the  transportation  of  14  carloads  of  wood  bolts  from 
Black  River  Spur,  Wis.,  to  Minnesota  Transfer,  Minn.,  during  Feb- 
ruary, 1914,  was  unreasonable  to  the  extent  that  it  exceeded  4.75  cents 
per  100  pounds.  Reparation  is  asked.  Rates  are  stated  in  cents  per 
100  pounds. 

The  shipments  aggregated  757,000  pounds  and  moved  over  de- 
fendant's line,  153  miles.  Charges  were  collected  in  the  sum  of 
$567.77,  based  on  a  rate  of  7.5  cents,  legally  applicable.  On  July  1, 
1914,  a  rate  of  4.75  cents  was  established  from  Black  River,  Wis.,  to 
Minnesota  Transfer,  and  subsequently,  on  July  27,  1915,  the  same 
rate  was  established  from  Black  River  Spur. 

Complainant  contends  that  the  rate  charged,  which  also  applied 
on  lumber  in  carloads,  was  unreasonable  to  the  extent  that  it  exceeded 
4.75  oentB.  Defendant  admits  that  the  rate  charged  was  unreason- 
able and  expresses  willingness  to  make  reparation  on  basis  of  the 
4.75-cent  rata. 

The  ccxnmodity  shipped  consisted  of  wood  bolts,  principally  hem- 
lock, 4(  feet  long  and  from  6  to  14  inches  in  diameter,  and  was  used 
in  manufacturing  box  material.  They  were  of  a  very  low  grade 
and  value,  constituting  about  one-half  of  a  quantity  for  which  com- 
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plainant  paid  $188.  Bftsed  on  fAfiOO  poonds,  the  average  loading  of 
the  cars  med,  the  rate  charged  yidded  9^  mills  per  ton-mile  and 
26u5  coits  per  car-mile.  Complainant  cited  carload  rates  maintained 
by  defiendant  of  Swl  cents  on  saw  logs  and  bcdts,  in  Wisconsin,  intra- 
state, for  155  miles,  and  A3  cents  on  pulp  wood  in  Minnesota,  intra- 
state, for  155  mile&  At  the  time  of  moTonent  a  rate  of  4  cents  ap- 
plied on  fuel  wood  in  carloads  from  and  to  the  points  inyolved. 

In  Pidp  db  Paper  Mfrt.  Trafe  Am90.  y.  C^  M.  <&  St.  P.  Ry.  Co., 
S7  L  C  C^  83,  inyohing  rates  on  pulp  wood  from  Minnesota  to 
Wisconsin  and  the  upper  peninsula  of  Michigan,  we  prescribed  a 
scale  of  maximum  prc^KNrtional  distance  rates  under  whidi  the  rate 
for  155  nules  is  4.48  cents. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  4.75  cente  per  100  pounds;  we  further  find  that  com- 
plainant made  the  shipmente  as  described  and  paid  and  hoire  the 
diarges  thereon  at  the  rate  herein  found  to  have  been  unreasonable; 
that  it  has  been  damaged  to  the  extent  of  the  difference  between  the 
diarges  paid  and  the  diarges  that  would  have  accrued  at  the  rate 
herein  found  to  have  been  reasonable;  and  that  it  is  entitled  to 
reparation  in  the  sum  of  $808.20,  with  interest 

An  order  awarding  reparation  will  be  entered,  but  as  the  rate 
herein  found  reascmable  has  been  in  effect  for  more  than  two  years 
no  order  for  the  future  is  neceasazy. 
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No.  8108. 
ROY  CAMPBELL 

SI'.  LOUIS,  BROWNSVILLE  &  MEXICO  RAILWAY 

COMPANY  ET  AL. 


Suhmiited  February  t,  1916.    Decided  AprU  28,  1917. 


Defendants'  rule,  under  yhich  stated  refrigeration  ciiarges  are  assessed  notwith- 
standing shippers  furnish  initial  icing  and  request  that  no  further  ice  be 
furnished,  not  diown  to  have  been  or  to  be  vnreasonable.  Oomplaint  dis- 
missed. 

Frank  H,  Wash  for  complainant. 

R.  0.  FvJhrigM  for  St.  Louis,  Brownsville  &  Mexico  Railway  Com- 
pany and  its  receiver. 

G,  D.  SKafer  and  Joseph  M.  Bryson  for  Missouri,  Kansas  &  Texas 
Railway  Company  and  Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas  and  its  receiver. 

Report  of  the  Commission. 
By  the  Commission  : 

Complainant,  a  resident  of  San  Antonio,  Tex.,  is  engaged  in  the 
produce  business.  By  complaint,  filed  June  22,  1915,  he  alleges  that 
defendants'  rule  relative  to  the  assessment  of  refrigeration  charges 
on  cabbages  and  other  vegetables  in  refrigerator  cars,  the  tanks  of 
which  contain  ice,  notwithstanding  shipper's  instructions  not  to  re-ice 
in  transit,  is  unreasonable  and  subjects  complainant  to  the  pay- 
ment of  unreasonable  charges.  At  the  hearing  complainant  requested 
that  the  defendants  be  authorized  to  waive  collection  of  a  refrigera- 
tion charge  of  $61.50  which  they  are  seeking  to  collect  on  a  carload 
of  cabbages  shipped  March  18,  1914,  from  San  Benito,  Tex.,  to  St. 
Louis,  Mo.  The  establishment  of  a  rule  under  which  shippers  will 
be  required  to  pay  only  for  ice  and  refrigeration  actually  requested 
by  them  and  actually  furnished  by  the  carriers  is  asked. 

The  shipment,  which  was  initially  iced  by  complainant,  was  origi- 
nally consigned  to  Waco,  Tex.,  with  instructions  on  the  bill  of  lading, 
"  Do  not  re-ice,''  and  was  diverted  en  route  to  Denison,  Tex.,  with  the 
same  instructions.  Upon  arrival  at  Denison  it  was  reconsigned  to 
St.  Louis  with  instructions  ^^Do  not  ice.  Keep  vents  sealed  open. 
Ice  plugs  out  Strictly  ventilation."  It  moved :  St.  Louis,  Browns- 
ville &  Mexico  Railway  to  Sinton,  Tex.;  San  Antonio  &  Aransas 
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Pass  Railway  to  Waco;  Missouri,  Kansas  &  Texas  Sfystem  to  St  Louis. 
The  San  Antonio  &  Aransas  Pass  Railway  is  not  a  party  defendant 
The  freight  charges  collected  are  not  in  issue.  A  refrigeration  charge 
of  $61.50  was  assessed  in  accordance  with  the  defendants'  tariffs, 
which  provided  in  connection  with  this  charge  that — 

No  InstrucUoDS  from  shippers  as  to  icing  or  re-icing  are  necessary  on.o(Mn- 
modities  subject  to  this  tariff.  The  acceptance  of  any  special  instmctionB 
restricting  the  carriers  will  be  optional  with  the  carriers,  and  when  tendereo 
with  shipments  by  the  sliippers,  shall  bear  on  the  shipping  order  and  on  l>ill 
of  lading,  under  the  signature  of  the  sliipper,  notation  as  follows :  '*  Shipper^ 
instructions.** 

When  the  shippers  instruct  that  commodities  loaded  in  cars,  the  tanks  of 
which  contain  ice,  are  not  to  be  re-iced  in  transit,  the  full  refrigeration  rates 
published  herein  shall  apply. 

This  rule,  revised  in  part  subsequently  t^  the  movement,  now 
provides  that  shippers  must  declare  in  writing  whether  shipments 
are  tendered  by  them  for  transportation  under  refrigeration  or  ven- 
tilation, and  that  no  instructions  whatever  will  be  accepted  from 
shipper,  owner,  or  consignee  for  the  re-icing  of  cars  at  any  inter- 
mediate stop  or  consigning  point,  or  at  final  destination  before  ship- 
ment is  in  process  of  unloading. 

Complainant  does  not  attack  the  charge  of  $61.50  when  refrigera- 
tion service  is  performed  by  defendants,  but  contends  that  charges 
should  be  based  upon  the  actual  cost  of  ice  requested  by  shipper  and 
furnished  by  the  carriers,  and  that  when  the  shipper  furnishes  the 
initial  ice  and  requests  that  no  ice  be  supplied,  no  refrigeration 
charge  should  be  assessed.  It  does  not  clearly  appear  of  record 
whether  or  not  the  car  involved  was  in  fact  re-iced  in  transit  Com- 
plainant assumes  that  the  instructions  not  to  re-ice  were  followed. 
He  states  that  the  shipment  arrived  at  St.  Louis  with  ice  plugs  out 
and  vents  open,  but  admits  that  he  did  not  personally  handle  the 
shipment  at  destination.  Defendants  maintain  that  it  is  imma- 
terial whether  the  car  was  or  was  not  re-iced  in  transit  Their 
witnesses  testified  that  they  did  not  know  whether  this  shipment 
was  re-iced  or  not,  but  that,  regardless  of  shipper^s  instructions  to 
the  contrary,  all  cars  are  examined  and  re-iced  at  all  regular  re-icing 
stations,  if  necessary. 

In  Arlington  Heights  Fruit  Emch.  v.  S.  P.  Co.,  20  I.  C.  C,  106,  we 
said: 

Both  the  courts  and  the  Commission  have  decided  that  carriers  must,  under 
such  circumstances,  be  prepared  to  furnish  reasonable  refrigeration  upon  rea- 
sonable request.  Now  if  it  is  the  duty  of  these  defendants  to  furnish  tiiis 
refrigeration  service,  then  they  may  insist  upon  performing  the  entire  service. 
The  shipper  has  no  right  to  provide  refrigeration  himself  to-day,  and  caU  upon 
the  railroad  company  for  that  service  to-morrow.    To  permit  such  a  course  is 
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to  Ueiuorallze  the  service  of  the  defendants  and  prevent  them  from  discharging 
their  duty  with  economy  and  efficiency. 

The  record  shows  that  ample  facilities  are  provided  by  defendants 
at  San  Benito  for  furnishing  ice  and  refrigeration  service. 

Complainant's  contention  that  carriers  are  entitled  to  charge  only 
for  the  cost  of  ice  actually  furnished  is  concluded  by  Railroad  Com- 
mission of  Calif omia  y.  A,  O,  S.  R.  R.  Co.^  32  I.  C.  C,  17,  and 
other  cases,  in  which  we  held  that  carriers  are  entitled,  in  addition 
to  the  actual  cost  of  ice  furnished,  to  compensation  for  the  haulage 
of  the  ice,  the  cost  of  suniervision,  repairs  to  bunkers,  extra  switch- 
ing, and  to  an  allowance  for  depreciation  of  cars,  damage  claims, 
and  profit.  In  Refrigeration  Charges  on  Fruits  and  Vegetables^  29 
L  C.  C,  653,  involving  refrigeration  charges  on  fruits  and  vegetables 
from  points  in  Colorado  to  points  in  Kansas,  we  permitted  the  dis- 
'continuance  of  the  so-called  ^^  shippers'  icing  plan  "  and  the  substi- 
tution of  a  flat  refrigeration  charge. 

Complainant  admits  that  his  shipments  are  usually  forwarded  to 
interstate  points  under  full  refrigeration,  and  that  the  shipment  in 
question  was  an  exceptional  one. 

We  find  that  neither  the  rule  assailed  nor  the  diarges  applicable 
thereunder  are  shown  to  have  been  or  to  be  unreasonable,  and  an 
order  will  be  entered  dismissing  the  complaint 
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No.  9076. 
C.  ELTON  JAMES  ET  AL. 

WASHINGTON  &  OLD  DOMINION  RAILWAY  ET  AL. 


Bubmiited  January  6,  1917,    Decided  May  6,  ISrt. 


Upon  complaint  that  the  withdrawal  of  the  transfer  arrangement  heretofore 
existing  between  the  Washington  &  Old  Dominion  Railway  and  the  Capital 
Traction  Company  subjects  complainants  to  unjust,  unreasonable,  and 
discriminatory  fares ;  Held,  The  Capital  Traction  Company  is  not  subject 
to  the  Jurisdiction  of  this  Commission.    Case  held  open  for  16  days. 

E.  Hilton  Jackaonj  James  T.  Sherier^  and  R.  H.  Turner  for  com- 
plainants. 
G.  Thomas  Durdop  for  Capital  Traction  Company. 
WiUon  J.  Lambert  for  Washington  &  Old  Dominion  Railway. 

Bepobt  of  the  Commibsiok. 
Hall,  Chairman: 

Complainants  are  residents  of  various  communities  in  Virginia 
served  by  the  Washington  &  Old  Dominion  Railway,  hereinafter 
referred  to  as  the  Washington  &  Old  Dominion,  and  use  that  railway 
and  the  railway  of  the  Capital  Traction  Company  in  going  to  and 
from  their  respective  places  of  business  in  Washington,  D.  C.  By 
complaint,  filed  August  12,  1916,  they  allege  that  the  withdrawal  of 
the  transfer  arrangement  theretofore  existing  between  the  defendants 
the  WashingUm  &  Old  Dominion  and  the  Capital  Traction  Company 
subjects  them  to  the  payment  of  fares  which  are  unjust  and  unreason- 
able and  unjustly  discriminatory  in  violation  of  sections  1  and  2  of 
the  act.  By  an  amended  complaint,  filed  August  18, 1916,  reparation 
is  asked.  The  general  situation  of  the  defendant  lines  with  respect 
to  the  city  of  Washington  is  shown  by  the  accompanying  map.  It 
will  be  noted  that  there  is  no  connection  between  the  lines  of  the 
Capital  Traction  Company  and  the  Washington  &  Old  Dominion, 
but  the  terminal  of  the  latter,  Thirty-sixth  and  M  streets,  in  Wadi- 
ington  is  only  a  few  feet  from  the  line  of  the  former. 

Prior  to  August  9, 1916,  the  fares  paid  by  complainants  were  com- 
bination fares  based  either  on  Cherrydale,  Va.,  or  Thrifton,  Va. 
Passengers  living  on  the  Great  Falls  division  of  the  Washington  & 
Old  Dominion  purchased  tickets  to  and  from  Cherrydale,  while  those 
living  on  the  Bluemont  division  purchased  tickets  to  and  from 

570  44I.C.C. 


MLae 


572 


INTERSTATE  OOMHBROB  OOHlOSBIOir  BEFORTS. 


ThriftOD.  The  tariff  canTing  the  fares  between  WaahingttHi  and 
Thrift«m  contained  the  following  proTiaon : 

Oapltal  Traction  Company  transfers  will  be  honored,  wltbin  their  time  limit, 
tor  pssng«  betweui  Thiity-alxth  and  H  streets,  Washington,  D.  a,  and  sU 
Btatlocs  to  and  Inctodlng  llirlftoa,  Ta. 

CoDdactors  will  IsBoe,  on  application,  tlmfr^lmlted  transfers  to  Capital  Trac- 
tion Company's  lines,  to  passengvs  holding  tickets  to  Washington,  D.  C.  or 
paying  fare  to  WasUngton,  D.  C. 

A  similar  provisiMt  was  contained  in  the  tariff  carrying  the  fai«s 
between  Washington  and  Cherrydale.  The  cancellation  of  these  pro- 
visions, effective  August  9, 1916,  led  to  the  institution  of  the  present 
proceeding. 

Effective  August  9,  1916,  through  commutation  fares  to  Washing- 
ton, Thirty-sixtb  and  M  streets,  were  published  by  the  Washing- 
ton &  Old  Dominion  from  points  on  both  its  Bluemont  and  Great 
Falls  divisions.  These  fares  are  shown  below  with  the  combination 
fares  formerly  in  effect  In  the  case  of  the  latter  fares  between 
Cherrydale  or  Thrifton  and  Washington  are  figured  on  the  baas  of 
six  tickets  for  25  cents : 


BMWMD  Washloiloii,  D.  C, 


BMWMD  Wublii(ton,  D.  C, 


BooUand  UalsbU,  Vm..., 


Itolawood,  Va 

U^Wbnia  H*l|bts,  Vi 

Lyonnunt,  Va 

Biuniiilt,Va 

BUn.Va 

J(ir«U,V> 

VaodwwvkHi,  Va 

Frank  Ud  P«k,  V* 


Ia>lvLd*,Va 
BdliBilLVi 
HttaflvTva. 


'  ntrea  aSectl**  prior  to  Ads.  *,  IMa 


■FarM  affaetiT*  ai 
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It  will  be  noted  that  the  through  fares  to  the  Waddngton  A  Old 
Dominion's  terminal  in  Washington  are  considerably  lower  than  the 
combination  fares  formerly  applicable.  While  the  combination  fares 
were  in  effect  passengers  were  entitled  to  transfers  over  the  Capital 
Traction  Company's  line  which  carried  them  on  into  the  city.  The 
transfer  arrangement,  as  already  stated,  was  discontinued  when  the 
through  fares  were  established.  This  change  resulted  in  an  increase 
in  the  total  charges  paid  by  commuters  whose  business  brings  them 
into  the  city.  From  Paeonian  Springs  and  Franklin  Park,  repre- 
sentative points  on  the  Bluemont  and  Oreat  Falls  divisions,  re- 
spectively, of  the  Washington  &  Old  Dominion,  this  increase  amounts 
to  $1.05  for  52  monthly  commutation  trip& 

Complainants  seek  in  this  proceeding  either  the  restoration  of  the 
transfer  arrangement  formerly  in  effect  between  the  Washington  A 
Old  Dominion  and  the  Capital  Traction  Company,  or  a  determina- 
tion that  the  new  rates  published  by  the  Washington  A  Old  Do- 
minion are  unreasonable. 

Under  the  present  state  of  the  pleadings  the  sole  issue  before  us 
is  the  jurisdiction  of  this  Commission  to  grant  the  relief  sought. 
Both  defendants  deny  that  the  Capital  Traction  Company  is  subject 
to  the  jurisdiction  of  this  Commission,  asserting  that  it  is  -amply 
a  street  railway  company. 

The  Capital  Traction  Company  does  a  street  to  street  business 
in  the  city  of  Washington,  and  has  a  line  running  out  to  Chevy 
Chase  Lake,  in  the  state  of  Maryland.  There  appears  to  be  nothing 
in  the  business  done  by  this  carrier,  which  is  limited  to  the  trans- 
portation of  passengers,  to  distinguish  it  from  the  business  conducted 
by  other  street  railways  in  the  various  cities  of  the  country.  We  are 
of  opinion  that  jurisdiction  over  this  company  has  not  been  conferred 
upon  the  Commissicm.  Omaha  Street  Ry.  v.  Int.  Cam.  Convm.^  230 
U.  S.,  324.  It  follows  that  we  have  no  power  to  require  the  restora- 
tion of  the  transfer  arrangement  previously  existing  between  this 
railway  and  the  Washington  A  Old  Dominion. 

Our  jurisdiction  over  the  new  rates  made  effective  August  9, 1916, 
by  the  Washington  A  Old  Dominion  is  not  questioned,  and  we  c<msider 
that  transportation  over  this  line  is  subject  to  our  jurisdiction.  No 
evidence  that  the  fares  for  transportation  over  its  line  are  unreason- 
able has  been  offered.  Unless  a  further  hearing  for  this  purpose  is 
requested  by  complainants  within  15  days  from  the  service  of  this 
report  the  complaint  will  be  dismissed. 
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No.  5584. 
CAMPBELL'S  CREEK  RAILROAD  COMPANY 

V. 

ANN  ARBOR  RAILROAD  COMPANY  ET  AL. 


Submitted  April  8,  1916.    Decided  April  t4,  1917. 


The  Ounpbell's  Creek  Railroad  Oompany  is  entitled  to  receive  a  diviaicm  on  ootl 
deliveied  to  the  Kanawha  &  Michigan  Bailway,  figured  upon  the  baala  of  a  mile- 
age prorate  of  28  miles,  200  per  cent  of  the  actual  mileage  of  its  line. 

Francis  B.  James  and  E.  E.  WiOMLmBcn  for  complainant. 
Leroy  AUeback  and  TT.  jY.  Rng  for  Kanawha  &  Michigan  Railway 
Company. 

Supplemental  Report  of  the  Commission. 

Meter,  Chramissumer: 

The  complainant  herein,  on  November  10,  1915,  petitioned  the 
Commission  to  prescribe  the  divisions  to  which  it  is  entitled  of  joint 
through  rates  on  coal  maintained  with  the  Elanawha  &  Michigan 
Railway,  hereinafter  called  the  defendant,  and  its  connections;  and 
also  the  divisions  to  which  it  has  been  entitled  since  the  installation 
of  joint  rates  effective  July  1,  1915. 

In  Oamphea*%  Creek  Coal  Co.  v.  A.  A.  R.  B.  Co.,  29  I.  C.  C,  682, 
we  found  that  the  maintenance  by  the  defendant  of  main-line  rates 
from  points  on  the  Kanawha  &  West  Virginia  and  Coal  &  Coke 
raibx)ads,  and  denying  them  from  points  on  the  Campbell's  Creek 
Railroad,  was  unduly  prejudicial  to  complainants.  Following  the 
order  of  the  Commission  requiring  the  removal  of  the  undue  preju- 
dice found  to  exist,  the  defendant  indicated  its  intention  to  cancel 
the  main-line  rates  from  points  on  the  Coal  &  Coke  and  the  Kanawha 
&  West  Virginia  railroads.  Before  such  tariffs  were  filed,  however, 
these  roads,  and  the  operators  located  thereon,  protested  and  induced 
the  defendant  to  petition  for  a  reopening  of  the  case.  This  petition 
was  granted,  and  upon  rehearing  the  Commission  entered  a  further 
report  therein,  CamjibeWs  Creek  Coal  Co.  v.  A.  A.  B.  B.  Co.,  33 
I.  C.  C,  558,  and  required  the  defendant  and  its  connections  to 
establish  through  rout^  and  joint  rates  not  in  excess  of  the  district 
rates  with  the  Campbell's  Creek  Railroad.  Such  rates  have  been 
in  effect  since  July  1,  1915.  Being  imable  to  agree  with  respect 
to  divisions,  the  parties  to  this  proceeding  have  appealed  to  us  to 
establish  the  same. 
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The  Campbell's  CSreek  RaUroad  is  a  line  some  13  or  14  miles  long 
running  from  Putney,  W.  Va.,  to  Dana,  W.  Va.,  the  latter  a  point 
6  miles  south  of  Charleston,  W.  Ya.,  on  the  main  line  of  defendant. 
Coal  furnishes  at  least  98  per  cent  of  complainant's  traffic.  Not 
all  of  the  coal  transported  by  the  complainant  is  delivered  to  the 
defendant.  The  Campbell's  Creek  Coal  Company  owns  and  main- 
tains a  tipple  on  the  Kanawha  River  near  Dana,  and  a  considerable 
amount  of  the  coal  is  delivered  at  this  tipple  for  movement  by 
bai^.  The  balance  is  delivered  to  the  defendant  at  Dana  for 
shipment  to  Toledo  and  points  in  Ohio,  Indiana,  and  Illinois.  In 
handling  coal  from  the  Kanawha  district,  defendant  delivers  the 
traffic  to  the  Toledo  &  Ohio  Central  Railway  at  Coming,  Ohio, 
or  the  Hocking  Valley  Railway  at  Armitage,  Ohio,  which  lines  will 
hereinafter  be  called  the  Toledo  lines.  Coming  is  131  miles  and 
Armitage  110  miles  from  Dana. 

The  service  performed  by  complainant  in  connection  with  coal 
delivered  by  its  line  to  defendant  consists  of  picking  up  empty  cars 
from  the  interchange  track  of  defendant  at  Dana,  hauling  these  cars 
to  Putney  and  placing  them  at  the  tipples  of  the  mine  and  of  hauling 
the  loaded  cars  to  Dana  and  placing  them  on  the  interchange  tracks 
of  defendant  at  that  point. 

Practically  all  the  coal  transported  by  complainant  originates  at 
mines  1  and  3  of  the  Campbell's  Creek  Coal  Company  at  Putney. 
There  has  been  some  coal  mined  at  the  plant  of  the  New  Ebcport 
Coal  Company,  located  at  Perryville,  a  point  7  miles  from  Dana,  but 
operations  at  that  mine  have  ceased. 

The  movement  of  coal  via  the  line  of  complainant  during  the 
calendar  years  1911  to  1915,  inclusive,  is  set  forth  below: 


VliK.dtM 
Vlirtvw... 
I^oobL 

ToUL 


1911 


Tom. 
78,017 
2S2,581 
3,078 


884,371 


19ia 


Tont. 
188,486 
288,121 
8,870 


877,456 


1918 


Tont, 
117,400 
866,113 
8,161 


888,788 


1914 


Tont, 
102,677 
236,868 
8,308 


332,748 


1918 


Tont. 
134,928 
255,645 
5.106 


885^179 


ToUL 


Tont, 
589,177 
1,230,287 
18,418 


1,816,1117 


Of  the  coal  moving  via  the  line  of  defendant  the  tonnages  of  lake 
cargo  and  commercial  coal  for  the  same  years  are  set  forth  below: 


Ukt. 

Oommgctfcl... 
TotaL... 

441.0.0. 


1911 


Tont. 
28,117.50 
56,890.50 


78,017.00 


1912 


Ttnt. 
40,346.32 
85,218.68 


186,466.00 


1918 


Tont, 
45,664.42 
71,826.58 


417,490.00 


1914 


T&nt, 
30,754.06 
71,922.95 


103,877.00 


1915 


Tomt, 
56,268.75 
66,689.25 


134,928.00 


ToUL 


Tont, 
195,051.04 
863,525.96 


559,677.00 
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It  will  be  nated  th&t  approximately  36  per  cent  of  complainant's 
tonnage  has  been  lake  cargo  coal  to  which  it  is  contended  by  de- 
fendant an  unreasonably  low  rate  applies. 

Prior  to  the  filing  of  Uie  petition  herein  the  complainant  demanded 
16  cents  per  ton  while  defendant  offered  8  cents  per  ton  when  cars 
were  furnished  by  it  and  10  cents  per  ton  when  cars  were  furnished 
by  complainant.  At  the  hearing  complainant  asked  for  a  division  of 
17^  cents. 

The  complainant  introduced  extensive  exhibits  to  show  the  cost 
of  construction  of  the  Campbell's  Creek  Raibx)ady  the  cost  of  the 
operation,  and  the  amount  of  the  investment.  Complainant  con- 
tends for  a  division  sufficient  to  pay  operating  expenses,  a  reasonable 
return  upon  its  investment,  and  a  fair  profit.  Figures  introduced 
tend  to  show  that  for  the  fiscal  year  1914  the  cost  to  complainant 
of  performing  the  service  was  18.6  cents  per  ton;  for  1915,  19.8 
cents  per  ton,  with  an  average  for  the  four  years  1912  to  1915,  in- 
clusive, of  18.7  cents  per  ton. 

As  indicating  that  17^  cents  would  be  a  reasonable  division, 
complainant  states  that  it  files  tariffs  with  the  Commission  winch 
name  a  proportional  rate  of  17^  cents  per  ton  on  coal  from  stations 
on  its  line  to  Dana  when  for  shipment  beyond  via  river  and  a  local  rate 
of  40  cents  per  ton  on  coal  from  Putney  to  Dana. 

Defendant  alleges  that  while  the  rates  from  the  Kanawha  district 
were  voluntarily  established  they  were  made  to  meet  competition. 
Before  the  mines  in  the  Kanawha  district  were  opened  the  mines  in 
the  Pittsburgh  district  were  shipping  coal  to  the  destinations  in- 
volved in  this  proceeding.  In  order  to  place  operators  on  its  line 
on  a  competitive  basis  with  the  Pittsburgh  operators,  defendant 
published  the  Pittsburgh  rates  from  the  Kanawha  district,  although 
the  hauls  from  that  district  are  much  longer,  and  insists  that  the 
complainant  should  be  wilUng  to  bear  its  proper  share  of  the  burden 
of  maintaining  such  extremely  low  rates. 

Defendant  states  that  the  lines  north  and  west  of  Toledo  and  the 
cross  lines  south  of  Toledo  as  a  rule  demand  a  specified  minimum  as 
their  division  which  is  generally  the  same  amount  as  that  received  <m 
coal  from  the  Pittsburgh  fields,  and  that  as  a  result  defendant  and 
the  Toledo  lines  receive  abnormally  low  divisions.  The  balance  of 
the  rate,  after  deducting  the  division  accorded  lines  north  and  west 
of  Toledo  or  cross  lines,  is  divided  between  defendant  and  the  Toledo 
lines  upon  a  mileage  basis.  In  making  this  division,  defendant  is 
allowed  in  addition  to  its  actual  mileage  to  its  junction  point  with 
the  Toledo  lines  a  constructive  mileage  of  30  miles  for  its  bridge 
across  the  Ohio  River.  The  bridge  is  three-fourths  of  a  mile  long. 
Defendant  insists  that  whatever  division  is  accorded  complainant  be 
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allowed  *ovLt  of  the  amount  accruing  for  the  haul  to  Toledo  or  to  the 
junction  points  of  the  Toledo  lines  with  the  cross  lines  south  thereof. 

Complainant  contends  that  it  should  not  be  made  to  suffer  because 
the  lines  beyond  Toledo  and  the  cross  lines  south  thereof  demand 
excessive  divisions  and  argues  that  it  is  entitled  to  a  fair  division 
BTen  though  it  may  necessitate  a  change  in  the  amoiu^t  which  car- 
riers beyond  Toledo  receive. 

The  division  allowed  the  Kanawha  &  West  Virginia  Railway  is 
figured  upon  an  arbitrary  mileage  of  60  miles,  whereas  its  length  of 
line  is  34  miles,  resulting  in  a  division  to  that  road  on  a  basis  of  170 
per  cent  of  its  actual  mileage.  Divisions  with  the  Coal  &  Coke  are 
arrived  at  by  dividing  the  road  into  blocks  and  allowing  arbitrary 
mileages  of  from  60  to  75  miles,  whereas  the  longest  actual  haul  over 
this  road  is  51  miles.  This  results  in  an  allowance  of  from  120  to  150 
per  cent  of  its  actual  mileage. 

Defendant  is  willing  to  accord  complainant  divisions  based  upon 
double  the  actual  mileage. 

Defendant  emphasizes  the  close  relationship  between  complainant 
4nd  the  Campbell's  Creek  Coal  Company,  and  refers  to  Chicago^ 
West  PvUman  <k  Southern  R.  R.  Case,  37  I.  C.  C,  408,  where  we  said, 
at  page  409 : 

Although  these  two  conceniB  are  separate  and  distinct  corporations,  the  majority  of 
the  ftock  of  each  is  held  by  the  same  stockholders.  We  have,  therefore,  a  situation 
irhere  at  least  one,  if  not  two,  of  the  industries  served  by  this  carrier  are  in  the  posi- 
tion of  proprietary  industries.  The  amount  of  switching  allowances  accorded  the 
West  Pullman  must  therefore  be  determined  not  only  from  the  standpoint  of  what  is 
fair  among  conmion  carriers,  but  also  from  the  standpoint  of  equality  and  justice 
among  shippers. 

Upon  consideration  of  all  the  facts  of  record  we  are  of  the  opinion 
that  divisions  upon  basis  of  a  constructive  mileage  of  28  miles  are 
reasonable. 

Some  of  the  coal  originating  on  complainant's  line  is  carried  to 
destination  entirely  over  roads  which  are  parts  of  the  New  York 
Central  lines.  That  system  therefore  can  control  the  division  of  the 
rates  to  such  points  among  its  subsidiary  companies.  In  those 
instances  it  is  expected  that  the  divisions  will  be  computed  on  a 
basis  of  28  miles  for  complainant  and  the  actual  distance  from  Dana 
to  destination  for  the  New  York  Central  lines,  including  defendant, 
with  an  allowance  of  30  miles  for  the  bridge  across  the  Ohio. 

A  different  situation  exists,  however,  with  respect  to  shipments 
destined  to  points  on  foreign  lines.  No  good  reason  for  changing 
the  divisions  accorded  cross  lines  and  lines  beyond  Toledo  has  he&a 
shown;  neither  has  it  been  shown  that  the  amounts  accorded  are 
excessive.    The  amount  of  division  to  be  paid  complainant  on  ship- 
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ments  to  points  on  foreign  lines  shall  tiierefore'  be  computed  b; 
prorating  the  divisions  received  by  defendant  and  the  Toledo  lines 
for  the  haul  up  to  junction  points  with  the  cross  lines  or  with  lines 
beyond  Toledo  on  the  basis  of  28  miles  for  complainant  and  the  actual 
mileage  from  Dana  to  the  jimction  point  with  an  allowance  of  30 
miles  for  the  Ohio  River  bridge.  An  appropriate  order  will  be 
entered. 

No  divisions  have  been  received  by  complwiant  since  the  joint 
rates  were  estabUshed.  The  complainant  is  entitled  to  divisions 
since  that  date  figured  upon  the  bases  outlined  above.  It  is  expected 
that  defendant  will  promptly  pay  to  complainant  the  amount  found 
duo  on  shipments  which  have  moved  since  July  1,  1915. 


• » • 


No.  8617. 
SILK  ASSOCIATION  OF  AMERICA 

V. 

PENNSYLVANIA  RAILROAD  COMPANY  ET  AL. 


SufmiUed  October  26,  1916.    Decided  May  5,  1917. 


Ratings  in  the  official  classification  on  less-than-carload  shipments  of  raw  silk, 
thrown  or  spun,  whether  or  not  on  wooden  spools,  bobbins,  or  warp  beams, 
when  of  a  value  in  excess  of  $1  per  pound,  of  one  and  a  half  times  first 
<da8S ;  and  of  first  class  on  such  raw  sills  of  a  value  not  in  excess  of  $1  per 
pound,  and  on  silk  waste,  found  to  be  neither  unreasonable  nor  unjustly 
discriminatory.    Gomplaint  dismissed. 

Austin^  McLanahan  dk  Merritt  and  JohnB.  DaUh  for  complainant 
Stewart  C.  Pratt^  Jackson  E.  Reynolds^  Douglas  Swift^  and 
John  L.  Seager  for  defendants. 

Report  of  the  Commission. 

Meter,  CofMmssioner: 

Raw  silk  may  consist  of  the  silk  thread  as  imported;  the  thrown 
silk,  which  is  several  threads  combined  by  what  is  known  as  the 
process  of  throwing;  or  spun  silk,  sufficiently  described  by  its  name. 
There  is  a  small  amount  of  artificial  raw  silk,  which  is  not  differen- 
tiated from  other  raw  silk.  Silk  waste  consists  of  fiber  from  the 
cocoon  from  which  silk  is  taken  which  can  not  be  reeled,  fiber  left 
in  the  process  of  manufacturing  spun  silk  and  which  is  called  noils, 

44  1.  a  a 


SILK  ASSOCIATION   OF  AMERICA  V.   P.   B.   R.   CO. 


579 


or  cocoon  remnants  and  punctured  or  pierced  cocoons.  Complainant, 
a  corporation  organized  not  for  profit  but  for  the  protection  of  the 
interests  of  its  800  members,  asks  in  this  proceeding  that,  regardless 
of  value,  the  rating  in  the  official  classification  of  raw  silk  on  wooden 
spools,  bobbins,  or  warp  beams,  and  waste  silk  in  bags,  bales,  or 
boxes,  less  than  carload,  be  made  second  class;  and  of  other  raw  silk 
first  class.  The  present  ratings  aissailed  as  imjust  and  unreasonable 
and  unjustly  discriminatory  and  prejudicial  are  first  class  on  silk 
waste  and  on  raw  silk  of  a  value  not  in  excess  of  $1  per  pound  and 
one  and  a  half  times  first  class  on  raw  silk  in  excess  of  that  value. 
As  all  raw  silk,  except  a  negligible  quantity  called  Tussah  silk,  is 
worth  more  than  $1  per  pound,  the  practical  effect  of  the  present 
classification  is  a  rating  of  one  and  a  half  times  first  class  on  raw 
silk  throughout  official  classification  territory.  Prior  to  1903  raw 
silk  was  not  rated  in  official  classification  but  was  accepted  for  trans- 
portation by  special  agreement  only.  In  that  year  raw  silk  and 
waste  silk  were  accorded  a  rating  of  first  class  when  released  to  a 
value  of  $1  per  pound;  and  three  times  first  class  when  not  so 
released.  Upon  the  passage  of  the  first  Cummins  amendment  the 
present  tariff  rating  on  raw  silk  was  filed  to  become  effective  June  2, 
1915.   The  rating  on  silk  waste  has  not  been  changed  since  1903. 

Under  the  tariffs  prior  to  June  2, 1915,  shippers  of  raw  silk  could 
pay  the  first-class  rate  at  the  released  value  and  obtain  insurance  for 
the  full  value  at  a  cost  not  in  excess  of  10  per  cent  of  that  rate. 
The  present  rating  results  in  an  increased  rate,  the  burden  of  proof 
to  justify  which  is  on  the  carriers.  No  increase  has  been  made  in  the 
ratings  on  silk  waste  since  January  1, 1910. 

The  average  value  of  raw  silk  is  $3.84  per  pound.  The  value  per 
shipping  pound  of  the  different  kinds  of  raw  silk  and  silk  waste  is 
as  follows : 


Commodity. 


JHodtj  or  wdght  per  oablo  foot, 

poonda. 

VfthM  per  groM  ihlppliiK  pound 


lUw 
silk. 


22 
$3.20 


nuown  Span 


silk. 


15 
13.76 


sOk. 


12.80 


Wtfto. 


Asi- 
Atlc 


80 

taes 


pean. 


0 
to.  60 


NoOs. 


8 
8a  28 


Thrown 
■Ok  on 
spools. 


20 
82.00 


Span 
sflkon 
spools. 


20 
81.25 


The  ^  flipping  poimd"  includes  the  weight  of  the  package  in 
which  the  silk  is  shipped;  and,  when  used,  the  spool,  bobbin,  warp 
beam,  or  cone  on  which  it  is  woimd. 

Baw  silk  is  transported  from  importer  to  throwster,  thence  to  the 
dyer,  and  back  to  the  importer,  so  that  the  carriers  obtain  three,  some- 
times more,  hauls  of  the  same  commodity.    However,  much  of  thk 

44Laa 


680 


IKTBB8TATB  OOMMBBOB  00MMI88I0H  BBPOBIB. 


transportation  is  by  express,  on  which  shipments  the  carriers  reoeiye 
from  the  express  companies  more  than  when  shipments  are  made  by 
freight  Shipments  are  made  in  well  packed  bales  weighing  from  106 
to  240  pomids,  the  average  shipment  of  the  raw  article  being  from 
10  to  15  bales,  and  of  thrown  silk  1  to  2  bales. 

Th^  ccmcentration  of  value  in  shipments  of  raw  silk  and  silk  waste 
makes  such  shipments  hazardous  to  the  carrier.  This  is  illustrated 
by  an  exhibit  of  record  showing  one  diipment  of  20  bales  of  a  value 
of  $11,136,  22  ^ipments  consisting  of  139  bales  valued  at  $77,510.40, 
and  24  shipments  of  147  bales  valued  at  $84,940.80.  One  wreck  cost  a 
carrier  in  payments  for  loss  of  these  commodities  $10,680.70,  as  mudi 
as  its  revenues  fr<mi  the  traffic  thereon  for  two  years.  The  loss  and 
damage  claims  paid,  taking  all  the  shipments  on  which  the  record 
shows  such  payments,  are,  however,  not  in  excess  of  1  per  cent  of  the 
revenue  paid  thereon  and  are  less  than  the  percentage  of  loss  and 
damage  payments  to  revenue  received  from  all  commodities.  Insur- 
ance against  all  loss  could  be  obtained  at  a  cost  amounting  to  from 
5  to  10  per  cent  of  the  first-class  rate,  but  the  insurer  reserves  tiie 
right  of  subrogation  against  the  carrier  in  case  of  loss. 

The  increase  of  50  per  cent  in  the  rating  on  raw  silk  can  not  be  jus- 
tified and  is  not  sought  to  be  justified  solely  because  of  the  increased 
hazard  resulting  from  the  full  liability  required  by  the  first  Cummins 
amendment.  The  increase  in  the  hazard  is  not  the  only  fact  to  be 
considered  in  prescribing  rates  for  the  transportation  of  highly 
valued  commodities.  The  Supreme  Court  in  N.  P.  Ry.  v.  North 
Dakota^  286  XT.  S.,  585, 599,  in  giving  some  of  the  many  factors  whidi 
diould  be  considered  in  making  rates,  names  ^'  the  risk  assumed  '^  and 
also  ^^  the  value  of  the  service."  This  Commission  has  throughout  its 
history  given  consideration  to  the  value  of  a  commodity  when  deter- 
mining what  is  a  reasonable  rate  thereon. 

Illustrative  of  the  value  of  service  is  the  percentage  that  the  rate 
paid  bears  to  the  value  of  the  article.  This  percentage  on  raw  silk  is 
less  than  0.15  of  1  per  cent,  while  such  percentages  on  other  articles 
of  necessity  and  daily  use  are  much  higher.'  Below  is  a  table  intro- 
duced in  evidence  by  the  chairman  of  the  official  classification  blow- 
ing such  percentages : 


Per  cent. 

Butter 0. 9 

Clover  seed 1.2 

Ootton 1. 6 

Eggs 1. 8 

Apples 13. 6 

Corn 9. 2 

Average  for  all  grains 7. 7 

Live  poultry 4.5 


Per  cent 

Beans 4. 8 

Potatoes 14. 8 

Sweet  potatoes 5.0 

Oats a.  0 

Barley  and  rye 7.8 

Hay 15, 8 

Cattle  and  hogs 2.5 

Wood a  • 
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Silk  is  one  of  the  commodities  of  the  highest  value  in  proportion 
to  the  ratio  which  the  charges  bear  to  the  value  of  the  commodity. 

Because  of  the  ^'  less  value  per  shipping  poimd  "  of  the  commodity 
when  shipped  on  spools,  bobbins,  etc.,  complainant  contends  that 
there  should  be  lower  rates  on  such  shipments.  This  contention  is 
based  on  the  one  element  of  ratio  of  value  to  density  and  disregards 
the  value  of  the  service.  Such  an  extreme  differentiation  is  not  prac- 
ticable, especially  on  a  commodity  like  spun  or  thrown  silk  when 
shipped  in  less-than-carload  quantities.  Some  such  silk  is  wound  gn 
cones  or  paper  coils,  as  to  which  no  relief  is  asked.  To  make  the 
rates  on  silk  wound  on  spools  and  bobbins  different  from  the  rates 
on  silk  wound  on  cones  and  paper  coils  would  lead  to  an  imprac- 
ticable multiplication  of  rates.  While  in  the  general  description  of 
dry  goods,  classified  first  class  in  less-than-carload  shipments,  there 
are  included  some  commodities  like  velvet  of  a  value  somewhat 
similar  to  that  of  silk,  no  unjust  discrimination  or  undue  preference 
results.  The  dry  goods  list  must  be  considered  as  a  whole  and  this 
record  presents  no  justificaticm  for  including  raw  silk  in  that  classi- 
fication. 

From  all  the  facts  of  record  we  find  and  conclude  that  the  rates 
assailed  are  neither  unreasonable  nor  unjustly  discriminatory,  and 
the  complaint  will  be  dismissed. 
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No.  8444. 

R.  S.  HILL,  DOING  BUSINESS  UNDER  THE  STYLE  OF 

HILL  PRODUCE  COMPANY, 

tr. 

NASHVILLE,   CHATTANOOGA   &   ST.   LOUIS   RAILWAY 

ET  AL. 


FOURTH  SECTION  APPLICATION  No.  3912. 


Bubmitted  AprH7, 1916,    Decided  May  1, 1917, 


1  Ratei  on  egga,  live  poultry  and  dressed  poultry  from  L^anon  and  Water* 
town,  Tenn.,  to  Baltimore,  Philadelphia,  New  York,  and  other  eastern 
points  found  neither  unreasonable  nor  unduly  preferential. 

2.  Rates  on  eggs,  live  poultry  and  dressed  poultry  from  L^>anon  and  Water- 
town  to  points  in  the  southeast  for  local  consumption  and  for  export  to 
Havana,  Cuba,  found  neither  unreasonable  nor  unduly  preferential. 

8.  Rates  on  eggs,  live  poultry  and  dressed  poultry  from  points  on  and  north  of 
the  Ohio  River,  including  St  Louis  and  Chicago,  to  points  in  the  south- 
east for  local  consumption  and  for  export  to  Havana  found  neither 
unreasonable  nor  unduly  pref^rentiaL 

4.  Publication  of  s^;>arate  charges  for  icing  in  the  territory  involved  soath  of 

the  Ohio  River  held  not  unreasonable 

5.  Present  method  of  publishing  idng  and  re-idng  charges  on  eggs  and  dressed 

poultry  to  territory  south  of  the  Ohio  River  found  unreasonable;  car- 
riers required  to  reshape  their  tariffs  publishing  a  flat  tn«-rimnm  charge 
to  cover  the  total  service. 

6.  Allegation  of  exaction  by  the  carrier  of  charges  not  warranted  by  tariff  not 

sustained  by  proof. 

7.  Authority  granted  under  the  fourth  section  to  the  Tennessee  Central  Rail- 

road Company  and  connections  to  continue  rates  on  eggs  and  poultry 
from  Nashville  to  eastern  destinations  lower  than  the  rates  contempo- 
raneously applicable  on  like  traffic  from  Lebanon,  Watertown,  and  otiier 
intermediate  points  to  the  same  destinations. 

Perkins  Baxter  and  0.  P.  Anderson  for  complainant 

B.  Walton  Moore  and  Edward  W.  Hart  for  Nashville,  Chattanooga 
&  St  Louis  Railway;  Tennessee  Central  Kailroad  Company,  and 
others. 

WUUam  Burger  for  Louisville  &  Nashville  Kailroad  Company. 
WUUam  W.  Collin^  jr.^  for  Pennsylvania  lines. 
0.  S.  Lewis  for  Baltimore  &  Ohio  Southwestern  Bailroad  Com- 
pany. 

C,  P.  Stewart  for  Cleveland,  Cincinnati,  Chicago  &  St  Louis  Bail- 
way  Company, 
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RePOBT  of  the   COMMI88IOK. 

DANnu,  CommisHan^: 

The  complainant  is  engaged  in  buying  eggs  and  dressed  and  live 
poultry  at  Watertown,  Lebanon,  and  Nashville,  Tenn.,  and  shipping 
principally  to  eastern  points,  such  as  New  York,  Philadelphia,  and 
New  England  cities.  He  also  purchases  at  Chicago  and  St.  Louis 
and  ships  to  the  southeast  and  to  Cuba.  The  complaint  in  this 
case  is  exceedingly  comprehensive.  The  evidence  offered  in  support 
of  man^of  the  numerous  averments  is  meager,  and  consisted  for  the 
most  part  of  categorical  answers  by  the  complainant  to  questions 
framed  from  these  averments.  Consequently,  this  report  primarily 
will  deal  only  with  those  phases  of  the  complaint  which  are  ade- 
quately covered  by  the  evidence  of  record. 

Formally  attacked  as  unreasonable  are: 

(1)  The  carload  and  less-than-carload  rates  on  eggs  and  dressed 
poultry,  and  the  carload  rates  on  live  poultry  from  Nashville, 
Lebanon,  and  Watertown,  Tenn.,  to  Boston,  Providence,  New  York, 
and  Philadelphia,  which  points  with  others  in  this  region  will  be 
referred  to  as  eastern  destinations. 

(2)  The  rates  on  eggs  from  Chicago,  St.  Louis,  Louisville,  Nash- 
ville, Lebanon,  and  Watertown  to  points  in  the  southeast,  such  as 
Charleston,  Savannah,  Jacksonville,  Tampa,  New  Orleans,  and 
Havana,  Cuba,  the  latter  including — 

(3)  Rates  for  car-ferry  service  from  Florida  ports  to  Havana  and 
for  terminal  switching  at  destination. 

(4)  The  charges  and  practices  as  to  refrigeration  of  eggs  and 
dressed  poultry  from  Nashville,  Lebanon,  and  Watertown  to  eastern 
destinations. 

(5)  The  charges  and  practices  as  to  refrigeration  of  eggs  from 
Chicago,  St.  Louis,  and  other  points  north  of  the  Ohio  River  to 
southeastern  and  southern  points,  and  to  Havana. 

The  complaint  also  alleges : 

(6)  Undue  preference  of  Chicago  and  St.  Louis  as  against  Nash- 
ville, Lebanon,  and  Watertown. 

(7)  That  certain  charges  were  collected  not  authorized  by  the 
tariffs. 

(8)  That  the  present  method  of  publishing  refrigeration  charges  is 
unreasonable,  a  request  being  made  for  a  flat  refrigeration  rate  to 
cover  the  total  service  from  point  of  origin  to  destination. 

(9)  Certain  departures  from  the  fourth  section  in  the  rates  of  the 
Tennessee  Central. 

Fourth  Section  Application  No.  3912,  covering  the  above-men- 
tioned departures,  was  heard  with  the  complaint 
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The  issues  may  be  roughly  classified  into  those  dealing  with  (1) 
shipments  from  Lebanon,  Watertown,  and  Nashville  to  eastern  desti- 
nations; (2)  shipments  from  Lebanon,  Watertown,  and  Nashville  to 
the  southeast  and  to  Havana,  Cuba;  and  (3)  shipments  from  p<nnts 
on  and  north  of  the  Ohio  River,  including  St.  Louis  and  Chicago,  to 
the  southeast  and  Havana,  Cuba. 

About  90  per  cent  of  the  complainant's  business  is  in  eggs,  and  95 
per  cent  of  these  eggs  move  from  Nashville,  Lebanon,  and  Water- 
town  to  eastern  destinations.  Nearly  all  of  his  shipment  to  the 
south  are  cold  storage  eggs,  purchaseni  at  Chicago  or  St.  Louis  and 
shipped  to  Havana. 

From  Lebanon  and  Watertown  to  the  southeast  the  southern  classi- 
fication governs  the  ratings  of  eggs,  while  from  Nashville  to  eastern 
destinations,  and  from  points  on  and  north  of  the  Ohio  River  to  tbe 
southeast  and  to  Havana,  official  classification  governs.  In  both 
southern  and  official  classifications  eggs  are  rated  second  class,  and 
the  rates  here  involved  are  either  second-class  rates  or  commodity 
rates  which  in  amount  conform  to  second  class.  Second  class  in  official 
classification  is  an  any-quantity  rating,  and  when  a  minimum  is  re- 
ferred to  in  this  report  it  signifies  the  minimum  weight  of  the  com- 
modity from  one  consignee  to  one  consignor  for  which  a  car  will  be 
furnished  for  exclusive  individual  use.  Under  official  classification 
eggs  move  in  carload  quantities;  but  no  specific  carload  rating  is 
accorded.  While  the  complainant  offered  no  evidence  tending  to 
show  that  the  classification  rating  on  eggs  is  improper  or  that  the 
commodity  rates  lower  than  class  rates  should  be  established,  or  that 
the  15,000-pound  minimum  can  not  be  loaded,  the  defendants'  evi- 
dence in  support  of  the  existing  rating,  rates,  minimum,  and  practices 
is  fairly  comprehensive. 

REFRICDBBATIOK   FROM    KASHVILLE,  LEBANON,   AND   WATERTOWN   TO  THS 

EAST. 

On  shipments  of  these  commodities  from  Nashville,  Lebanon,  and 
Watertown  to  eastern  destinations,  the  initial  icing  for  many  years 
has  been  paid  for  by  the  shipper  as  a  separate  charge.  Prior  to 
August  1, 1915,  all  re-icing  charges  were  included  in  the  rate.  Since 
that  time,  however,  in  addition  to  the  initial  icing,  re-icing  charges 
also  have  been  separately  assessed  upon  the  shipper.  Acccnrding  to 
the  complainant,  the  charge  for  this  re^icing  en  route  varies  in 
amount  from  $10  to  $24  per  car.  The  carriers  at  Chicago  and  St 
Louis  include  the  initial  icing  in  the  rate.  This  is  the  discrimination 
alleged  to  be  unlawful  and  unduly  prejudicial  to  shippers  at  Nash- 
ville, Lebanon,  and  Watertown,  Tenn.,  on  shipments  to  eastern 
destinations. 
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Eggs  from  Nashville,  Lebanon,  and  Wateitown  to  eastern  destina- 
tions may  move  either  over  the  Tennessee  Central  to  Harriman, 
Tenn.,  thence  over  the  Southern  Railway  and  its  connections;  or  over 
the  Tennessee  <]!entral  to  Emory  Gap,  Tenn.,  thence  over  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway  through  Cincinnati;  or 
over  the  Nashville,  Chattanooga  &  St.  Louis  Railway  to  Chattanooga, 
and  thence  over  the  Southern  and  its  connections;  or  over  the  Louis- 
ville &  Nashville  by  way  of  the  Ohio  River  routes.  Before  March  20, 
1915,  the  lines  in  central  freight  association  territory  and  eastern  trunk 
line  territory  made  no  icing  charges  in  addition  to  the  rate  on  eggs 
and  poultry  on  shipments  of  15,000  pounds  or  more.  One  of  the  de- 
fendants' witnesses,  speaking  for  the  Southern  Railway,  testified 
that  the  first  inclusion  of  an  icing  service  of  any  kind  in  the  ^ate  on 
dairy  products,  as  far  as  its  records  showed,  began  in  1896,  when  it 
developed  that  certain  lines  from  the  Ohio  River  were  including  an 
icing  service  in  the  rate.  Since  those  lines,  operating  as  a  part  of 
the  route  through  the  Ohio  River,  did  not  publish  a  separate  charge 
for  re-icing,  lines  operating  over  the  routes  cited  through  the  Vir- 
ginia gateways  and  Potomac  Yard,  to  compete  with  these  lines 
from  the  Ohio  River  points,  likewise  published  no  separate  charge  for 
re-icing.  On  March  20, 1915,  the  central  freight  association  lines  and 
the  trunk  lines  began  to  publish  separately  a  charge  for  re-icing 
based  on  $2.50  a  ton  for  ice  on  car-lot  traffic  in  these  commodities. 
Thereupon,  the  Nashville,  Chattanooga  &  St.  Louis,  the  Tennessee 
Central,  and  the  Southern,  also  published  a  re-icing  charge  upon  the 
same  basis.  The  carriers  contend  that  this  $2.50  a  ton  charge  does 
not  cover  the  cost  of  the  ice. 

The  addition  of  these  re-icing  charges  to  the  rate  for  carriage,  in  so 
far  as  central  freight  association  lines  and  the  trunk  lines  are  con- 
cerned, was  dealt  with  in  National  Poultry^  Butter  ds  Egg  Asso.  v. 
B.  ds  O.  S.  W.  R.  R.,  43  I.  C.  C,  392,  where  it  was  held  that  on  eggs 
and  other  perishable  products  rated  third  class  or  higher  in  official 
classification,  the  carriers  involved  had  not  justified  the  separate 
stated  charge  for  refrigeration  in  addition  to  the  rate.  Since  the 
defendants  herein  insist  that  they  were  compelled  to  include  the  re- 
icing  charges  in  the  rate,  when  the  movement  was  to  eastern  destina- 
tions, because  of  the  central  freight  association  and  tnmk  lines'  prac- 
tice, the  holding  in  the  above  case, — ^that  the  lines  there  defendant  are 
not  justified  in  imposing  the  separately  stated  charge  for  the  re- 
frigeration service, — would  imply  that  the  lines  here  involved,  if  they 
are  to  continue  ta  compete  for  the  traffic,  will  discontinue  the  sepa- 
rately stated  charge  for  refrigeration  and  will  hereafter  indnde  the 
re-icing  charge  in  the  rate  for  carriage. 
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REFKIOERATIOK  TO  THE  SOUTH. 

On  eggs  from  Chicago,  St  Louis,  and  points  on  and  north  of  the 
Ohio  River  to  south  Atlantic  ports  and  points  in  the  south  and  south- 
east, the  icing  charge  is  included  in  the  rate  by  the  Nashville,  Chatta- 
nooga &  St  Louis  and  Southern,  but  not  by  the  Louisville  &  Nashville 
for  that  part  of  the  transportation  south  of  the  Ohio  and  east  of  the 
Mississippi  The  defendants  contend  that  where  the  refrigeration 
charges  are  included  in  the  rate  it  is  done  because  of  competition,  the 
practice  having  been  begun  by  some  lines  competing  for  this  busi- 
ness. However,  the  practice  of  including  icing  charges  under  the 
rate  for  carriage  is  not  general  in  the  territory  south  of  the  Ohio 
Biver,  and  may  be  said  to  be  the  exception  rather  than  the  rule. 

REFRIGERATION  TO  HAVANA. 

On  traffic  from  Nashville,  Lebanon,  and  Watertown  neither  the  ini- 
tial nor  the  re-icing  charges  are  included  in  the  through  rate  for 
carriage.  Competition,  which  compelled  the  inclusion  of  icing 
charges  when  the  traffic  originated  at  and  north  of  the  Ohio  River, 
does  not  exist  on  traffic  to  the  southeast  from  these  points.  The 
Louisville  &  Nashville  never  included  either  initial  or  re-icing  charges 
in  the  rates  in  any  direction  except  to  the  eastern  cities;  and  for  a 
period  previous  to  January  15,  1914,  in  the  rates  to  Havana.  The 
principal  re-icing  stations  on  the  Louisville  &  Nashville  for  diipment 
to  the  south  are  Nashville,  where  the  cost  of  the  ice  to  the  Louisville 
&  NashviUe  is  given  as  $8  a  ton,  and  at  Montgomery,  Ala.,  where  the 
cost  is  given  as  $3.50  a  ton.  At  points  on  lines  of  other  carriers  the 
cost  per  ton  occasionally  rises  higher  than  these  figures.  The  com- 
plainant testified  that  $4  a  ton  is  common  for  re-icing.  These  are 
the  charges  that  the  defendants  make  to  the  shipper  for  icing. 

The  complainant  makes  the  following  showing  of  the  ordinary 
charges  for  refrigeration  (icing  and  re-icing)  of  a  carload  of  eggs 
from  Chicago  to  Havana: 

Initial  icing,  5  tons $15. 00 

Re-idng  at  NashviUe,  2  tons 7.00 

Be-icing  at  Macon,  2  tons 8.00 

Re-icing  at  Miami,  8  tons 7. 50 

Total 37.60 

If  the  time  consumed  in  transit  is  more  than  the  shortest  scheduled 
time,  charges  in  addition  to  these  listed  above  not  infrequently  accme 
from  Chicago  and  St.  Louis  to  Havana  of  from  $8  to  $16,  and  from 
Nashville,  Lebanon,  and  Watertown  to  Havana  of  $8  per  car. 

The  complainant  contends  that  the  rates  on  the  commodities  here 
involved  must  be  held  to  have  taken  refrigeration  into  account    The 
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defendants  deny  that  refrigeration  was  considered  when  the  rates 
were  originally  constructed. 

The  complainant's  contention  that  the  charge  for  refrigeration 
which  is  to  be  made  in  addition  to  the  rate  for  carriage  diould  be  pub- 
lished in  the  tariff  as  a  maximum  sum  per  100  pounds  or  per  car  is  not 
adequately  answered  by  the  carriers.  The  complainant  showed  a 
wide  variation  in  the  re-icing  charges  to  these  destinations  where  the 
tariffs  provide  that  re-icing  is  to  be  paid  for  on  the  basis  of  the 
Amount  of  ice  used.  The  complainant  gives  the  refrigeration  charges 
per  car  between  the  following  points  ^rhen  the  trains  move  on  sched- 
ule time: 

Ohicago  to  Atlanta $37.50 

St  Louis  to  Atlanta 87.60 

Nashvme  to  Atlanta 41.00 

L^Minon  to  Atlanta 41.00 

The  defendants  objected  that  it  was  not  fair  to  take  the  shortest 
time  in  which  the  runs  were  made  and  assume  that  the  refrigera- 
tion on  such  runs  is  the  normal  amount;  they  pointed  out  that  fre- 
quently the  missing  of  a  connection  entails  necessary  delay.  Delay 
in  prompt  movement  obviously  increases  the  amount  of  ice  necessary 
and  consequently  the  charges.  It  is  no  sufficient  reply  to  point  to 
the  fact  that  the  tariffs  provide  that  the  shipper  may  specify  the 
amount  of  ice  actually  to  be  used.  Should  there  be  delay  from  what- 
ever cause  it  is  apparent  that  he  would  desire  ample  refrigeration 
for  his  shipment  and  hence  would  hesitate  in  exercising  this  option 
to  specify  only  an  amount  of  ice  which  would  be  sufficient  for  the 
scheduled  time  of  movement  but  not  sufficient  in  case  of  delay.  The 
facts  as  to  the  necessities  of  refrigeration  en  route  lie  peculiarly 
within  the  knowledge  of  the  carriers  as  do  the  ordinary  occasions  of 
delay,  and  it  is  no  hardship  to  require  the  carriers  to  establish  and 
carry  in  their  tariffs  a  maximum  sum  for  the  service  of  refrigera- 
tion beyond  which  the  carrier  must  pay  for  excess  refrigeration  costs, 
if  any.  To  permit  the  present  method  of  billing  for  extra  ice,  some- 
times, according  to  the  testimony,  in  considerable  sums  and  on  bills 
rendered  long  after  the  shipment,  tends,  to  say  the  least,  to  remove 
incentive  to  expedited  service.  On  fruit  and  vegetables  flat  refrigera- 
tion charges  are  made,  and  the  defendants'  effort  to  distinguish  this 
traffic  from  that  in  the  products  here  involved  is  not  sufficient  to 
exempt  them  from  publishing  a  reasonable  maximum  flat  refrigera- 
tion charge. 

Elaborate  exhibits  as  to  the  cost  of  refrigeration  on  the  Pennsyl- 
vania lines  were  introduced  by  the  defendants.  Though  these  dealt 
with  the  general  territory  not  involved  in  this  proceeding,  they  tend 
to  show  that  the  charges  for  icing  and  re-icing  here  concerned  yield 
the  carriers,  at  least  in  most  instances,  not  more  than  the  cost  of 
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the  serriee.    The  PennsylTuiia  pays  $4  a  tcm  for  ioe  at  CiiHaiiittti 
and  $3L25  a  too  at  Tiatoniaj  Ky^  and  charges  the  shipper  $2M. 


TO  HATAKA. 

Not  kng  sinoe  a  car-ferry  service  from  Key  West  to  Harana  was 
esUUiahed.  PreTioosly  diipments  of  eggs  had  bem  unloaded  by 
the  carrier  at  Key  West  and  rdoaded  without  a  charge  in  addition 
to  the  rate.  Following  the  institaticm  of  the  ferry  service,  besida 
the  rate  an  eggs  from  Chicago,  St.  Louis,  Nashville,  Watertown, 
and  Tiebanon,  a  charge  of  10^  cents  per  100  pounds  is  made  vdwD 
the  ferry  is  used  and  5  cents  per  100  pounds  for  switdiing  at 
Havana.  The  defendants  deny  the  jurisdicticHi  of  this  QMnmissiaD 
over  these  rates  and  diaxges  and  explain  that  they  show  in  their 
tariffs  the  rate  for  ocean  carriage  merely  as  a  convenience  for  ship- 
pers, since  they  are  permitted  to  do  so  by  our  tariff  regulations. 

In  Ljfhes  Steamship  Line  v.  Coftymerdal  Unions  18  L  C.  C,  310, 
we  said  that — 

The  word  "adjacent**  as  used  in  the  act  to  modify  the  words  ** foreign 
couitrlea  **  would  seem  to  mean  adjacent  In  the  a^iae  of  the  poasftUity  of  sub- 
stantial continuity  of  rails. 


It  was  there  held  that  Cuba  was  not  an  adjacent  foreign  country, 
and  it  is  settled  that  the  Commission  has  not  jurisdiction  over  traffic 
from  a  point  in  the  United  States  to  a  point  in  Cuba. 

The  complainant  alleges  that  certain  diarges  were  exacted  by  the 
defendants  which  were  not  warranted  in  the  tariffs.  He  did  not, 
however,  furnish  sufficient  information  to  determine  this  point. 

We  are  of  opinion  and  find  (1)  that  the  present  charges  for  icing 
and  re-icing  attacked  in  this  proceeding  are  neither  unreasonable 
nor  unduly  preferential;  (2)  that  the  rates  attacked  in  this  pro- 
ceeding are  not  unreasonable  or  unduly  preferential;  (3)  that -the 
defendants  should  alter  their  practice  in  regard  to  the  manner  of 
constructing  and  stating  icing  and  re-icing  charges,  and  should  pub- 
lid  from  Watertown,  Lebanon,  and  Nashville  to  the  points  of 
destination  here  involved  other  than  eastern  destinations  a  maximum 
sum  for  the  entire  icing  service  when  at  least  15,000  pounds  are 
loaded  in  the  car,  fixed  at  either  so  much  per  100  pounds  of  freight 
or  so  much  per  car.  Our  finding  in  this  matter  is  not  to  be  under- 
stood as  disapproving  the  present  rates  or  charges  imposed  for  ioe 
per  ton  actually  furnished,  but  the  requirement  herein  is  that  io 
addition  to  the  icing  and  r6-icing  charges  per  ton  the  carriers  shall 
be  required  to  name  in  the  tariffs  a  definite  maximum  sum  per  car 
or  per  100  pounds  which  shall  limit  the  aggregate  charges  exacted 
for  icing  or  re-icing  by  the  carriers  during  the  carriage  of  the  ship- 
ment to  destination;  and  such  maximum  charges  which  are  herein 
required  shall  not  substantially  exceed  tiie  charges  which  now  ordi- 
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narily  accrue  when  the  regular  freight  schedule  is  made  upon  the 
movement  of  the  traflSic  here  involved.  We  can  not  determine  from 
the  data  submitted  upon  this  record  the  reasonable  nmiriTmiTn  charge 
per  100  pounds  or  per  car  for  this  service;  (4)  that  the  allegation  of 
exaction  by  the  carrier  of  charges  not  warranted  by  tariffs  is  not 
sustained  by  proof  on  this  record. 

FOURTH  SECrnOK. 

The  rates  from  Lebanon  and  Watertown  to  eastern  destinations 
are  higher  than  from  Nashville  to  the  east.  These  departures  from 
the  fourth  section  provision  occur  on  traffic  tendered  to  the  Tennessee 
Central  as  the  originating  line.  On  this  line  traffic  moves  from 
Nashville  32  miles  through  Lebanon  and  45  miles  through  Water- 
town  on  its  way  east,  fmd  can  be  delivered  by  that  carrier  to  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  at  Emory  Gap,  or  to 
the  Southern  Railway  at  Harriman,  for  its  further  transpor- 
tation to  destination.  The  basis  for  the  rates  on  eggs  in  carloads 
from  Lebanon  and  Watertown  to  the  east  is  the  combination  on 
Nashville,  subject  to  a  maximum  rate  of  15  cents  per  100  pounds  in 
carload  quantities  over  the  rate  from  Nashville.  The  basis  for  the 
rates  on  eggs  in  less  than  carloads  from  Lebanon  and  Watertown 
to  the  east  is  combination  on  Nashville,  with  no  provision  for  the 
15-cent  maximum  differential  over  the  rate  from  Nashville. 

The  complainant's  allegation  of  discrimination  arising  from  the 
relationship  between  the  carload  and  less-than-carload  rates  on  eggs 
from  Watertown  to  eastern  destinations  and  the  issues  arising  under 
the  fourth  section  are  somewhat  related  upon  the  facts  of  this  record. 
The  complaint  is  that  the  less-than-carload  rate  is  7  cents  higher 
than  the  carload  rate.  This  arises  from  the  fact  that  this  15-cent 
maximum  differential,  just  described,  is  observed  on  carload  traffic 
but  is  not  observed  on  less-than-carload  traffic.  In  other  words,  the 
any-quantity  rate  from  Watertown  to  Nashville  is  22  cents,  but 
observing  the  maximum  differential  of  15  cents  over  Nashville  on 
carload  traffic  and  not  observing  it  on  less-than-carload  traffic  brings 
about  the  7-cent  difference  between  the  carload  and  less-than-carload 
rates.  The  situation  as  between  the  traffic  from  Lebanon  and  Water- 
town  is  different.  The  any-quantity  rate  from  Lebanon  to  Nash- 
ville is  15  cents,  and  inasmuch  as  the  maximum  differential  over 
Nashville  on  carload  traffic  is  not  therefore  exceeded,  a  difference 
between  the  carload  and  less-than-carload  rates  from  Lebanon  is  not 
in  issue. 

The  Tennessee  Central  maintains  that  the  maximum  differential 
basis,  above  described,  as  to  Watertown,  came  to  it  by  succession  from 
the  Southern  Railway  and  the  Illinois  Central  Railroad,  which 
operated  the  Tennessee  Central  during  the  three  years  prior  to  July  1, 
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1908,  the  date  on  which  it  passed  under  the  saoceeding  managemem, 
and  that  the  discrimination  should  be  removed,  if  found  to  be  undue 
in  this  proceeding,  by  canceling  the  maximum  differential  provisicm 
as  to  carload  traffic  from  their  tariffs  and  by  making  the  carload  rate, 
as  well  as  the  less-than-carload  rate,  on  through  traffic,  by  the  addi- 
tion  to  the  rate  from  Na^ville  of  the  any-quantity  rate  of  22  cents 
from  Watertown  to  Na^ville.  This  is  an  undue  prejudice  against 
less-than-carload  traffic  from  Watertown,  which  the  carriers  will  be 
expected  to  remove. 

It  is  testified  on  behalf  of  the  Tefinessee  Central  that  while  the 
Tennessee  Central  and  connections  constitute  the  short  route  from 
Nashville  to  certain  eastern  port  cities,  they  do  not  form  the  short 
route  from  Nashville  to  interior  eastern  cities  such  as  Albany,  Syim- 
cuse,  and  Troy,  and  that  if  the  carriers  via  these  routes  should  be  com- 
pelled to  observe  the  requirements  of  the  fourth  section  as  to  the  port 
cities  and  not  as  to  the  interior  points,  the  result  would  be  an 
anomalous  situation  as  between  the  port  cities  and  the  cities  farther 
inland. 

It  is  contended,  however,  that  even  as  to  the  eastern  port  cities 
fourth  section  relief  should  be  granted.  It  is  stated  on  behalf  of  the 
Louisville  &  Nashville  that  the  rates  from  Nashville  to  the  east  are 
depressed  by  reason  of  the  competition,  actual  or  potential,  of  the 
water  route  afforded  by  the  Cumberland  and  Ohio  rivers  between 
Nashville  and  the  Ohio  River  crossings,  in  connection  with  the  low 
rates  of  the  trunk  lines  thence  to  the  east.  It  is  testified  that  the 
Cumberland  River  boats  formerly  exchanged  freight  with  boat  lines 
operating  between  Nashville  and  Ohio  River  points,  such  as  Cin- 
cinnati and  Pittsburgh,  and  with  boat  lines  operating  between  Nash- 
ville and  New  Orleans,  and  that  these  other  boat  lines  wit^  which 
this  exchange  was  made  exchanged  freight  with  trunk  lines  operat- 
ing between  Cincinnati  and  Pittsburgh  and  the  northern  and  east- 
em  manufacturing  centers,  and  with  steamship  lines  operating  be- 
tween New  Orleans  and  the  northern  Atlantic  ports,  or  between  New 
Orleans  and  foreign  countries.  It  is  testified  that  when  the  Louis- 
ville &  Nashville  built  into  Nashville  from  Louisville,  in  1859,  it 
found  the  competition  of  the  water  routes  operating  on  the  Cum- 
berland River  ^^  between  Nashville  and  the  various  markets  and  ship- 
ping points  on  or  reached  through  the  Ohio  River  so  acute  that  its 
ascending  mileage  scale  of  rates  was  abandoned,  and  class  rates 
approximating  those  of  the  boat  lines  was  adopted  for  the  haul  be- 
tween the  Ohio  River  and  Nashville.'' 

Another  influence  that  is  said  to  have  depressed  the  rates  from 
Nashville  to  the  east  is  the  relationship  of  Nashville  as  a  market  to 
the  markets  of  Memphis,  St.  Ix)uis,  and  Chicago.  Beginning  with 
Chicago,  it  is  contended  that  the  rates  between  Chicago  and  the  east 
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iprere  fixed  years  ago  with  relation  to  the  rates  in  effect  over  the  lake 
and  canal  routes,  resulting  in  the  trunk  line  adjustment  now  in  effect. 
As  a  part  of  that  general  adjustment  the  rates  from  St.  Louis  to 
the  east  were  made  on  the  basis  of  117  per  cent  of  the  rates  from 
Chicago  to  New  York.  It  is  pointed  out  that  in  making  this  adjust- 
ment from  St.  Louis  it  was  taken  into  account  that  St.  Louis  had 
connections  with  the  east  by  water  lines  operating  on  the  Mississippi 
River  to  New  Orleans  and  on  the  ocean  beyond,  and  by  rail,  lake  and 
rail  routes  leading  from  St  Louis  to  the  north. 

The  rates  from  Memphis  to  the  east  are  alleged  to  have  been  made 
on  the  basis  of  low  differentials  over  the  rates  from  St.  Louis.  Mem- 
phis, like  St.  Louis,  is  a  Mississippi  River  crossing  and  competes 
with  St.  Louis  as  a  market  and  as  a  gateway  for  transcontinental 
business.  It  is  pointed  out  that,  in  fixing  the  basis  from  Memphis, 
the  fact  was  taken  into  account  that  traffic  could  and  did  move  from 
Memphis  to  the  east  via  water  lines  operating  on  the  Mississippi 
River  to  New  Orleans  in  connection  with  ocean  steamships  beyond, 
or  via  water  lines  operating  on  the  Mississippi  and  Ohio  rivers  to  the 
upper  Ohio  River  crossings  in  connection  with  rail  lines  thence  to 
destination. 

It  is  further  testified  that  the  bases  of  rates  thus  established  from 
St.  Louis  and  Memphis  to  the  east,  which  were  depressed  by  the 
force  of  the  competitive  routes  described,  affected  in  turn  the  basis 
applicable  from  Nashville  to  the  east.  It  is  testified  that  until  about 
1890  the  rates  from  Nashville  to  the  east  were  made  on  basis  of  Ohio 
River  ocMubination,  but  that  thereafter  it  was  foimd  necessary 
to  give  impo^ant  consideration,  in  connection  with  the  adjustment 
from  Nashville,  to  the  location  of  Nashville  compared  with 
that  of  Memphis  and  St.  Louis,  and  that  finally  the  rates  from  Nash- 
ville came  to  be  made  differentials,  beginning  9  cents  on  first  class, 
under  the  rates  from  Memphis.  It  is  explained  that  in  finally 
arriving  at  this  basis  consideration  was  given  to  the  facts  that 
there  were  available  water  routes  and  water-and-rail  routes  from 
Nadiville ;  that  Nashville's  natural  location  was  favorable  compared 
with  that  of  Memphis,  St  Louis,  and  Ohio  River  points,  all  of  which 
are  situated  on  navigable  rivers;  and  that  the  rail  haul  from  Nash- 
ville to  the  east  is  shorter  than  the  rail  haul  from  Memphis  to  the 
east 

Reference  is  made  to  some  of  our  previous  decisions  in  which  we 
discussed  the  situation  at  Nashville  with  respect  to  the  competition 
of  the  various  routes  from  there,  and  attention  is  called  to  expendi- 
tures by  Congress  for  improvement  of  navigation  on  the  Cumber- 
land River. 

Our  attention  is  also  invited  to  a  comparison  of  the  rates  from 
Nashville  to  New  Yoik  with  the  rates  from  other  important  oommar- 
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cial  centers  in  the  soaiheast  to  New  York,  which  is  herewith  r^ro- 
duced: 


Mllfls. 

1 

1 

8 

4 

8 

0 

A 

B 

C 

D 

S 

H 

P 

NadiTlIlef  Temi. 

060 
8«0 
786 
876 
960 

1.061 
068 

1,0U 

90.1 

U4 
100 
116 
196 
116 
110 
116 

82.9 

98 

86 

108 
108 
108 
100 
100 

04.4 

80 

70 

00 

00 

00 

88 

88 

47.1 

78 

66 

81 
81 
81 
78 
78 

80.0 

60 

48 

66 

66 

66 

08 

eai 

88.8 

40 
40 
04 
04 
04 
SI 
SI 

Knoxyflto,  Tnui ......... 

86 

80 
41 
41 

a 

88 
88 

48 

40 
68 
68 

68 
60 
60 

40 
86 
46 
46 
46 
43 
42 

30 
30 
44 
44 
44 
41 
41 

fi6 
48 
04 
04 
04 
00 
00 

68 
66 
70 
70 
70 
70 
70 

Atlaate,  <fft 

Blnnincham,  Ala 

ICooteonMrr,  Ala 

Pfcanir,  An.  tttttt..... 

BiMffMdi  Ala 

• 

It  is  contended  that  these  same  conditions  which  have  thus  op- 
erated to  depress  the  rates  from  Nashville  have  not  obtained  in 
connection  with  traffic  from  Lebanon  and  Watertown,  and  that  the 
circumstances  and  conditions  affecting  the  transportation  from  Na^- 
yiUe  and  from  those  points,  respectively,  are  therefore  substantially 
dissimilar. 

It  is  testified  on  behalf  of  the  Tennessee  Central  that  although 
the  Tennessee  Central  and  connections  form  the  short  routes  from 
Nashville  to  the  eastern  port  cities  as  explained,  the  carriers  over 
these  routes  did  not  originally  establish  the  existing  basis  of  rates 
from  Nashville  to  the  east,  but  that  they  only  adopted  the  rates  made 
by  other  lines,  operating  under  better  conditions  than  the  Tennessee 
Central,  when  the  Tennessee  Central  was  opened  for  operation  in 
1902.  It  is  stated  on  behalf  of  the  Tennessee  Central  that  the  op- 
erating conditions  on  its  line  are  adverse,  and  exhibits  are  filed 
depicting  the  grades  encountered. 

It  is  further  shown  that  the  engine  capacity  on  the  Tennessee 
Central  is  light  compared  with  that  of  other  roads  having  difficult 
operating  conditions  in  the  same  general  territory. 

It  is  further  represented  that  the  Tennessee  Central  is  a  road  of 
low  density  of  tonnage,  it  having,  with  the  exception  of  Nadiville, 
only  two  points  on  its  rails,  Uopkinsville  and  Clarksville,  with  a 
population  of  more  than  5,000,  and  only  four  other  points,  Lebanon, 
Cookeville,  Monterey,  and  Harriman,  with  a  population  in  excess 
of  1,000. 

The  financial  condition  of  the  Tennessee  Central  is  also  shown 
to  be  poor.  At  the  time  of  the  hearing  it  was  in  the  hands  of  a 
receiver  and  has  been  operating  at  a  deficit,  which  during  the  fiscal 
year  ended  June  80,  1915,  was  more  than  $688,000.  It  was  testified 
that  if  the  Tennessee  Central  observed  literally  the  long-and-short- 
haul  clause  of  the  fourth  section  from  all  intermediate  points  cm  its 
line,  on  all  commodities,  the  probable  result  of  an  adverse  ruling 
with  respect  to  the  commodities  and  points  now  being  considered, 
its  very  existence  would  be  threatened. 

Figures  are  presented  to  sbow  that  a  literal  compliance  with  the 
foorth  section  with  respect  to  the  commodities  here  involved,  shipped 
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fr<»ii  all  points  on  the  Tennessee  Central  between  Nashville  and  Har- 
riman  to  all  eastern  and  interior  eastern  destinations  for  the  fiscal 
year  ended  June  80, 1915,  would  have  reduced  that  carrier's  revenues 
somewhat  in  excess  of  $500  per  month;  and  that  the  reduction  in 
revenues  on  lumber  and  forest  products  for  the  fiscal  year  ended 
June  30, 1914,  would  have  been,  based  on  the  ascertained  reduction 
of  $2,180  for  the  two  representative  months  August  and  March  of 
that  year,  in  excess  of  $18,000,  a  total  of  about  $20,000  on  these 
commodities  alone;  and  this  reduction  would  not  be  shared  by  the 
connections  of  the  Tennessee  Central  in  the  through  routes.  For  the 
fiscal  year  ended  June  80,  1915,  the  ratio  of  operating  expenses  to 
operating  revenues  on  the  Tennessee  Central  was  85  per  cent. 

It  is  further  represented  by  the  Tennessee  Central  that  while  the 
rates  from  Lebanon  and  Watertown  to  the  east  are  not  directly 
affected,  as  already  stated,  by  the  competitive  conditions  which  oper- 
ate to  depress  the  level  of  the  rates  from  Nashville  to  the  east,  the 
rates  from  those  points  are  indirectly  affected  by  those  influences, 
because  they  are  depressed  by  reason  of  the  low  basii;  applying  from 
Nashville.  This  relationship  between  the  rates  from  Nashville,  Leb- 
anon, and  Watertown  to  representative  eastern  points,  on  the  com- 
modities here  in  question,  is  reflected  in  the  figures  shown  in  the 
following  table: 


From  NadiTint. 

From  Lobonon. 

From  Watertown. 

C.L. 

L.O.L. 

O.L. 

L.C.L. 

0.U 

L.  0.  L. 

SOBto- 

70.9 
80l9 
9X9 
88L9 
88L9 

9&2 
91.3 
03.3 

loas 
ioa3 

79.9 
80l9 
82.9 
88L9 
88L9 

79.9 
80l9 
83.9 
88L9 
88L9 

9&S 
91.3 
93.3 

loaa 
loas 

919 

96.9 

97.9 

103.9 

103.9 

1013 
1(0.3 
106.3 
1U.3 
1U.3 

919 

96.9 

97.9 

108.9 

108.9 

919 

96.9 

97.9 

103.9 

103.9 

106^3 
106.3 
108L3 
116.3 
ll&S 

919 

96.9 

97.9 

103.9 

108.9 

108LS 
109.3 
1U.3 
11&3 
11&3 

919 

96.9 

97.9 

108.9 

108.9 

10L9 

Philadehihla 

1019 

Vmw  York., „......,. 

1019 

PlrorUltoiOt ^. 

iia9 
iia9 

Drtntd  poultry  to— 

1113 

Pt|flA44llphlfta  a  4 

113.2 

V9W  York,. /,.....,...,.... 

116.3 

Pro  VMODOO 

1212 

Bofton. 

1212 

Lhrtpoiittry  to— 

BkltlmoffO. 

P1ifhMl«lpli<« .                

Now  York 

Proyidaot.. .......X. 

Boiton 

It  is  suggested  on  behalf  of  the  Tennessee  Central  that  were  it  not 
for  this  influence  on  the  rates  from  Lebanon  and  Watertown  of  the 
low  basis  applying  from  Nashville  an  alternative  way  to  construct 
the  through  rates  from  Lebanon  and  Watertown  would  be  to  com- 
bine the  rates  to  and  from  Harriman,  the  Tennessee  CentraPs  junc- 
tion point  with  the  Southern  Railway  in  the  through  route  to  the 
east  It  is  shown  that  rates  so  constructed  would  be  materially 
higher  than  the  present  rates  which  base  on  Nashville,  not  only  from 
Lebanon  and  Watertown,  but  from  stations  east  thereof  to  within  a 
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very  diort  distance  of  Hairiman,  as  is  evidenced  by  the  figures 
sdiown  in  the  following  table: 


Ens: 

nkashYille 

LebttDon , 

Watartown 

BnfUoVftUey. 

CookeyUle 

UxmUnj 

ChMSTttM 

Dressed  poQltry: 

NashviDe 

Lebanon , 

Watertown — 
Baflklo  Valley. 

Cookerille 

Monterey 

OrossTilM 


Distance 
flrooi 
Nash- 
Tille. 


MUet. 


32 
45 
70 
91 
100 
ISl 


S2 
45 
70 
01 
100 
181 


Distance 
toHar- 
riman. 


MUm, 

106 

184 

121 

06 

75 

57 

85 

166 
134 
121 
06 
75 
57 
85 


Carloads. 


Present 
rates. 


80.820 
.079 
.979 
.979 
.979 
.979 
.070 

.032 
1.052 
1.112 
L17 
1.13 
1.07 

.04 


combt- 
nation. 


$1.54 
L43 
L38 
1.30 
1.26 
1.20 


L16 
L17 
1,17 
L13 
1.07 
.94 


Less  than  carloads. 


rates. 


80.829 
.979 
L040 
1.120 
L 
L 
L20 


L 

L152 

L272 

L432 

L41 

L27 


8L54 
L43 
1.88 
LOO 
L8I 
L8B 


LSI 
L55 
L5i 
L48 
L41 
L87 


The  rates  on  live  poultry,  in  carloads,  from  the  above  points  to 
New  York,  in  cents  per  100  pounds,  are  as  follows: 

Nashville 82. 9 

Lebanon 97. 9 

Watertown ^  97. 9 

Buffalo  VaUey 97.5 

OookeyiUe 97. 9 

Monterey 97. 9 

OrossvUIe 97.9 

It  is  testified  that  the  local  rates  of  the  Tennessee  Central  from 
Lebanon  and  Watertown  to  Nashville  compare  favorably  with  the 
rates  of  other  and  stronger  lines  in  the  southeast  for  similar  distances, 
as  is  shown  by  the  following  table  of  rates^  from  points  in  Tennessee : 

Rates  on  eggs. 


From— 

To- 

Miles. 

C.L. 

UC.L. 

Lebanon  * 

Nashvllle 

82 
82 
80 
84 
82 
82 
88 
85 
35 
82 
45 
45 
45 
45 
46 
45 
44 
45 
48 
45 

15 
20 
21 
25 
20 
15 
28 
28 
28 
28 
22 
26 
25 
80 
20 
22 
80 
80 
80 
80 

u 

Hnrfreesboro  * 

do •. 

» 

White  Bluff* 

do 

SI 

Sonth  Tunnel  ■ 

do 

21 

Kwellff  » 

do 

28 

Dortcn^ 

Harriman , , .  , , 

15 

GraysviOe  * 

Q^<4tAnooga ........  ^    .    .    . 

88 

fVURfO* ......u    .. 

do...r. 

28 

Talbott* 

KnoYvtll« , . . 

28 

PMI^Alph^  ». .        

.... .do ............................ 

88 

Watertown » 

KwFh^U^ 

88 

Fosterville « 

do 

21 

Pood* 

do 

85 

llitdiellyilles 

do 

88 

Cohimbift  • 

do 

85 

Pomona^  ^^^ 

HwrimftTi 

28 

KTansyille^ 

niAttanooga .................  . .  . 

18 

Banford  • 

.... .do  ............................ 

88 

Rnsstllvllle  • 

KnoT^lle 

18 

ft^^MQ  K         .                        

do 

18 

I  Tennessee  Central. 

i  Nashville,  Chattanooga  &  St.  Louis. 

I  LouisviUe  &  NashvUto. 


<  rindnnatt.  New  Orleaas  A 

*  Southern  Kailway. 


TazasPaelfie. 
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It  ia  farther  testified  that  the  local  rates  of  the  Tennessee  Central 
compare  favorably  with  the  rates  prescribed  by  the  railroad  commis- 
sions of  certain  of  the  southern  states,  as  illustrated  by  the  following 
table: 


Mitos. 

1 

1 

8 

4 

5 

13 
14 
13 
18 
18 
17 
14 
30 

• 

I/ittxiicfi  to  NfwhviU^ 

33 
83 
83 
83 
45 
46 
46 
46 

18 
34 
9» 
88 
35 
3» 
88 
88 

15 
11 
35 
81 
33 
38 
37 
84 

14 
10 
31 
37 
33 
34 
83 
80 

13 
17 
17 
34 
18 
31 
10 
38 

Qwjnia  standard  scale ... 

Nortli  Carolina  uoalt 

Soath  Carolina  aoalfO' for  lanalinis") 

WM«rtowff  to  N«ihTin» 

n^OTfia  standard  soala , 

18 

Nortli  Carolina  scalt 

11 

SoathCarobnasoala  ("lor  lam  lints") 

10 

Whatever  may  have  been  the  effect  of  the  competition  of  the  water 
lines,  above  referred  to,  on  the  general  level  of  rates  from  Nashville 
to  the  eastern  points  here  involved,  the  facts  adduced  upon  this 
record  lead  to  the  conclusions  that:  (1)  The  rates  now  in  effect  from 
Nashville  to  points  on  the  Atlantic  seaboard  are  not  within  the  con- 
trol of  the  Tennessee  Central  Railroad;  (2)  the  statements  of  the 
operating  expenses  and  earnings  of  the  Tennessee  Central  Railroad 
for  the  past  several  years,  as  shown  by  its  reports  to  this  Commis- ' 
sion,  indicate  clearly  that,  aside  frcmi  all  questions  of  interest  on 
bonds  and  investments,  it  has  had  great  difficulty  in  meeting  its  actual 
operating  expenses  out  of  its  earnings;  (8)  the  persons  and  com- 
munities along  the  line  of  the  Tennessee  Central  and  served  by  it  are 
interested  in  its  maintenance  as  a  channel  of  commerce  for  their 
use,  and  any  orders  of  this  Commissicm  looking  toward  reductions  in 
its  rates,  under  the  circumstances  now  shown  to  exist,  in  view  of  its 
small  volume  of  traffic,  difficult  operating  conditions,  and  propor- 
tionately large  expenses  of  operation,  would  be  unjustified;  (4)  the 
rates  here  in  question  from  Lebanon  and  Watertown  are  not  unrea- 
sonable in  and  of  themselves,  nor  under  the  circumstances  shown 
here  to  exist  unduly  prejudicial  to  Lebanon  and  Watertown  and 
unduly  preferential  of  Nashville.  We  shall,  however,  expect  the 
defendants  to  remove  the  anomaly  whereby  the  carload  and  less-than- 
carload  rates  from  Watertown  to  eastern  destinations  are  the  same, 
while  the  carload  rates  from  Lebanon  are  lower  than  the  less-than- 
carload  rate;  (5)  upon  all  the  facts,  the  relief  asked  for  under  the 
fourth  section  should  be  granted. 

An  order  will  be  entered  dismissing  the  complaint  and  granting 
the  fourth  section  relief  prayed. 
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No.  7868. 
NITRO  POWDER  COMPANY 

V. 

WEST  SHORE  RAILROAD  COMPANY  ET  AL. 


Sulmitted  October  7,  1916.    Decided  April  28,  1917. 


Following  original  report,  reparation  awarded  on  shipments  of  liigh  ezplodyes 
from  Kingston  and  Port  Ewen,  N.  Y.,  to  Boston,  Mass.,  and  other  points 
in  New  England. 

J.  D.  Gray  for  complainant. 

J.  M,  Sterr^fuigen^  C.  L.  AndruSy  and  Madison  C.  Gonterman  for 
defendants. 
George  Cassidy  for  Rutland  Railroad  Company. 

Report  of  the  Commission  on  Rehearing. 

By  the  Commission  : 

In  the  original  report  in  this  case,  35  I.  C.  C,  77,  we  found  that 
defendants'  carload  and  less-than-carload  rates  on  high  explosives 
from  Eongston  and  Port  Ewen,  N.  Y.,  to  Boston,  Mass.,  and  other 
points  in  New  England  were  and  for  the  future  would  be  unreason- 
able, to  the  extent  that  they  exceeded  and  might  exceed  joint  rates 
in  excess  of  the  first-class  rates  and  double  first-class  rates,  respec- 
tively, contemporaneously  maintained  from  and  to  Uie  points  in- 
volved. Reparation  was  found  due  on  shipments  moving  subse- 
quently to  October  6, 1912,  but  no  order  for  reparation  was  entered, 
as  the  record  was  insufficient.  The  customary  statement  from  com- 
plainant relative  to  the  shipments  and  its  verification  by  defendants 
was  required.  Upon  petition  filed  by  defendants  the  case  was  re- 
opened for  the  purpose  of  determining  the  amount  of  reparati<m  due 
and  the  party  or  parties  entitled  thereto. 

After  our  original  report  was  made  the  complainant  assigned  its 
claim  for  reparation  to  the  National  Ulster  County  Bank  of  Kings- 
ton, which  subsequently  reassigned  it  to  complainant  Complain- 
ant presented  statements  covering  354  shipments  which  originated 
on  the  West  Shore  Railroad  and  689  which  originated  on  the  New 
York,  Ontario  &  Western  Railroad,  all  of  which  moved  to  New 
England  points  over  the  defendants'  lines.  At  the  hearing  complain- 
ant withdrew  its  claim  for  reparation  on  numerous  shipments  either 
because  they  were  barred  by  the  statute  of  limitations  or  because  of 
an  agreement  had  with  defendants.  There  remain  for  consideration 
approximately  800  shipments  which  originated  on  the  West  Shore 
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and  525  which  originated  on  the  New  York,  Ontario  &  Western. 
C!omplainant  offered  in  evidence  paid  freight  bills  covering  only 
about  50  per  cent  of  these  shipments.  Following  our  practice,  the 
freight  bills  were  not  received  in  evidence.  The  statements  filed  by 
complainant  in  support  of  its  claim  for  reparation  indicate  the  ship- 
ments with  respect  to  which  it  is  in  possession  of  the  paid  freight 
bills.  Complainant's  witnesses  testified  that  its  accounts  had  been 
assigned  to  a  firm  of  bankers  other  than  that  mentioned  above  as 
collateral  security  for  moneys  advanced;  that  the  shipments  in 
question  were  sold  f.  o.  b.  destination,  and  in  a  few  instances  com- 
plainant had  prepaid  the  freight  charges;  that  the  bankers  credited 
complainant's  consignees  with  the  amount  of  freight  paid  by  them, 
collected  the  balance  of  the  invoice  price,  and  transmitted  the  paid 
freight  bills  to  complainant;  and  that  in  those  instances  where  no 
paid  freight  bills  were  produced,  an  allowance  was  made  to  the  con- 
signees without  requiring  the  production  of  the  paid  freight  bills. 
No  evidence  was  offered  to  show  that  the  freight  charges  had  been 
paid  on  shipments  for  which  the  paid  freight  bills  were  not  pro- 
duced, nor  was  any  explanation  made  as  to  why  they  were  not  in 
possession  of  complainant  other  than  a  statement  that  no  effort  has 
been  made  to  obtain  them.  As  to  those  shipments  the  facts  of  record 
are  insufficient  to  base  an  award  of  reparation. 

Defendants  contend  that  in  order  to  prove  damage  complainant 
must  show  that  the  price  at  which  the  goods  were  sold  did  not  in- 
clude the  freight  charges  for  which  an  allowance  was  made  to  the 
consignee.  While  that  question  is  concluded  by  our  original  decision, 
it  may  be  said  that  a  complainant  is  not  required  to  negative  the 
possibility  of  having  been  reimbursed  the  freight  charges  through 
the  selling^price  of  the  goods.  No  award  of  reparation  can  be  made 
except  to  the  person  to  the  contract  of  carriage  who  paid  and  bore 
the  transportation  charges.  Hygienic  Ice  Co.  v.  C.  cfe  N.  W.  By.  Go.j 
37 1.  C.  C,  884. 

We  find  that  the  shipments  for  consideration  were  made  as  stated ;  , 
that  complainant  paid  and  bore  the  charges  thereon  and  was  damaged 
to  the  extent  of  the  difference  between  the  charges  paid  and  the 
charges  which  would  have  accrued  at  the  rates  found  to  have  been 
reasonable  in  our  original  report  herein,  and  that  it  is  entitled  to 
reparation,  with  interest.  Complainant  should  prepare  a  statement 
showing  the  details  of  the  shipments  upon  which  reparation  has  been 
found  to  be  due,  in  accordance  with  rule  V  of  the  Rules  of  Practice, 
which  statement  should  be  submitted  to  defendants  for  verification. 
Upon  receipt  of  a  statement  so  prepared  and  verified  we  will  con- 
sider the  entry  of  an  order  awarding  reparation. 

Hall,  Chainnany  dissents. 
44  I.  G.  G. 


No.  8494. 
BRUNSWICKBALKE-COLLENDER  COMPANY 

V. 

TOLEDO,  SAGINAW  &  MUSKEGON  RAILWAY  COMPANY 

ET  AL. 


Submitted  March  17, 1916.    Decided  AprU  rt,  1917. 


Refusal  of  defendant  carriers  to  refund  pr^Mdd  freight  charges  on  a  carload 
of  billiard  table  parts  shipped  from  Muskegon,  Mich,  in  August,  1913,  to 
Mexico  City,  Mexico,  and  damaged  by  fire  after  being  loaded  on  board  the 
exporting  steamer  at  New  Orleans,  La.,  not  shown  to  be  in  violation  <rf 
•  the  pro7i(^ons  of  the  act  to  r^^ilate  commerce.  Oause  of  action.  If  any.  Is 
one  for  loss  and  damage,  cognisable  in  the  courts.    Ck>mplaint  dismissed. 

James  J.  Mullin  for  complainant. 

Fred  O.  Wright  for  St.  Louis,  Iron  Mountain  A  Southern  Railway 
Company  and  its  receiver ;  and  Texas  &  Pacific  Railway  Company. 

James  Cameron  for  Toledo,  Saginaw  &  Muskegon  Railway  Com- 
pany; Orand  Trunk  Railway  system;  and  Wabash  Railway  Com- 
pany and  its  receivers. 

Report  of  the  Commission* 

Clements,  CorrmUssioner. 
The  facts  in  this  case  are  not  disputed  and  are  as  follows: 
On  August  22, 1918,  the  complainant,  a  corporation  with  principal 
office  at  Chicago,  111.,  caused  to  be  forwarded  from  its  factory  at 
Muskegon,  Mich.,  one  carload  of  billiard  table  parts,  including  five 
boxes  of  varnish,  consigned  to  the  Brunswick-Balke-Collender  Com* 
pany,  Mexico  City,  Mexico. 

The  shipment  was  routed  via  the  Grand  Trunk  Railway  system, 
Wa&ash  Railway,  St.  Louis,  Iron  Mountain  &  Southern  Railway, 
Texas  &  Pacific  Railway,  Wolvin  line  steamer  at  New  Orleans,  La., 
c/o  D.  Lousteau  &  Co.,  Vera  Cruz,  Mexico.,  and  freight  charges 
prepaid  in  the  sum  of  $639.05  at  joint  through  rates  under  F.  A. 
Leland,  agent's,  I.  C.  C.  849,  which  tariff  provided : 

Rates  ahowD  herein  are  subject  to  the  conditions  of  carriers*  biU  of  lading. 
Rates  via  rail  and  water  shown  herein  include  marine  insurance. 

By  proper  reference  and  concurrence  this  tariff,  and  the  carriers 
parties  thereto,  became  subject  to  the  provisions  of  the  western 
classification  which  embodied  the  terms  and  conditions  of  the  so- 
called  uniform  straight  bill  of  lading  issued  by  the  initial  carrier. 
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The  shipment  was  transported  and  delivered  to  the  Wolvin  line  at 
(7ew  Orleans,  and  $367.63  of  the  total  freight  charges  was  paid  that 
company  by  the  rail  carriers  to  the  port  to  cover  the  movement  thenoe 
to  destination.  After  being  loaded  on  the  steamer  and  before  it 
left  the  dock  the  shipment  appears  to  have  been  damaged  by  fire 
and  water  to  the  extent  of  becoming  practically  worthless,  and 
consequently  was  not  forwarded  to  destination.  The  property  was 
covered  by  insurance  in  the  amount  of  $4,016.56,  representing  the 
cost  of  production,  as  shown  on  the  consignor's  invoice  to  its  Mexican 
branch  house,  which  sum  has  been  paid  to  complainant  by  the  in- 
surance adjusters.  The  steamship  company,  however,  declined  com- 
plainant's claim  for  refund  of  the  prepaid  freight  charges,  or  any 
portion  thereof,  on  the  ground  that  its  bill  of  lading  provided  that 
^  freight  prepaid  shall  not  be  returned,  goods  or  vessel  lost  or  not 
lost"  Upon  similar  refusal  on  the  part  of  the  rail  carriers  the  com- 
plainant filed  this  complaint,  based  on  the  applicability  of  the  fol- 
lowing provision  contained  in  the  bill  of  lading  issued  by  the  initial 
line: 

The  amount  of  any  loss  or  damage  for  which  any  carrier  is  liable  shaU  be 
computed  on  the  basil  of  the  value  of  the  property  (being  the  bona  fide  invoice 
price,  if  any,  to  the  consignee,  including  the  freight  charges,  if  prepaid)  at 
the  place  and  time  of  shipment; 

alleging  that  the  action  of  the  defendants  in  retaining  the  frei^t 
charges  is  unjust,  unreasonable,  and  in  violation  of  the  act  to  regu- 
late commerce.  This  bill  of  lading  was  within  a  few  days  after  its 
issuance  at  Muskegcm  tendered  to  the  agent  of  the  Wolvin  line  at 
Chicago  by  complainant's  representative  at  that  point  in  exchange 
for  the  steamship  company's  export  bill  of  lading,  for  the  purpose 
of  clearing  the  shipment  at  New  Orleans  and  negotiating  custom 
duties  with  the  republic  of  Mexico. 

There  is  no  allegation  either  that  the  rates  on  which  the  charges 
were  assessed  or  the  conditions  of  the  rail  carriers'  bill  of  lading  were, 
or  are,  unreasonable,  but  it  is  urged  that  under  the  terms  of  this 
bill  of  lading  and  the  provisions  of  the  Carmack  amendment  to  the 
act  to  regulate  commerce  the  initial  carrier  is  liable  to  the  owner  of 
the  property  for  the  value  thereof,  and  the  prepaid  freight  charges, 
by  reason  of  the  failure  to  deliver  the  shipment  to  the  consignee  at 
destination. 

The  statute  referred  to  as  determining  the  liability  of  the  carriers 
was  enacted  in  1906  and  provided: 

That  any  common  carrier,  railroad,  or  tradkportation  company  receiving 
property  for  transportation  from  a  point  in  one  state  to  a  point  in  anotlter 
state  shall  issue  a  receipt  or  biU  of  lading  therefor,  and  shaU  be  liable  to  the 
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lawful  holder  thereof  for  any  Iobs,  damage,  or  Injury  to  snch  property  caused  bj 
it  or  hy  any  common  carrier,  railroad,  or  transportation  company  to  which  such 
property  may  be  deliyered  or  oyer  whose  line  or  lines  snch  property  may  pass, 
and  no  contract,  receipt,  mle,  or  r^^nlation  shall  eitempt  such'  common  carrier, 
railroad,  or  transportation  company  from  the  UaUlity  her^y  inqKMed. 

This  provision  was  extended  by  the  Cummins  amendment,  effectiTe 
June  2,  1915,  so  as  to  include  and  apply  to  property  received  for 
transportation  ^from  any  point  in  the  United  States  ttr  a  point  m 
an  adjacent  foreign  country.^ 

It  is  clear  from  the  wording  of  the  pertinent  provisions  of  these 
acts  of  Congress,  considered  as  of  the  time  of  their  taking  effect, 
that  when  the  shipment  in  question  moved,  during  the  yeu>  1913, 
the  initial  carrier  receiving  property  at  a  point  in  the  United  States 
for  transportation  to  a  foreign  coimtry  was  not  liable  for  loss, 
damage,  or  injury  thereto  when  caused  by  carriers  parties  to  the 
transportation  beyond  our  ports  or  borders.  While  it  is  true  that 
this  shipment  moved  from  a  point  in  one  state  to  a  point  in  another 
state  of  the  United  States  in  reaching  the  port  of  export,  its  essential 
character  was  that  of  "  foreign  commerce,''  or  property  received  for 
transportation  to  an  adjacent  foreign  country;  and  that  Congress 
did  not  regard  the  Carmack  amendment  as  applicable  to  such  ship- 
ments may  be  inferred  from  the  fact  above  indicated  that  the  provi- 
sions of  that  amendment  were  extended  by  the  Cummins  amendment 
to  specifically  apply  to  commerce  to  an  adjacent  foreign  country. 
In  Handen  <&  Sons  Co.  v.  Illinois  Central  R.  R.  Co.^  212  Fed.,  324,  a 
case  involving  somewhat  similar  questions,  the  United  States  district 
court  for  the  eastern  district  of  Arkansas  stated : 

*  *  *  as  the  Carmack  amendment  applies  only  to  transportation  between 
the  states,  and  not  to  foreign  countries,  the  defendant  is  clearly  not  liable  under 
the  bill  of  lading,  even  if  it  had  been  the  initial  carrier  which  had  issued  the 
bill  of  lading,    ♦    ♦    ♦. 

In  our  report  In  re  Cv/mmins  Amendment^  33  I.  C.  C,  682,  in  re- 
spect to  the  applicability  of  the  provisions  of  that  amendment  to 
commerce  between  the  United  States  and  a  nonadjacent  foreign  coun- 
try, we  said : 

8.  Does  the  amendment  to  the  act  apply  to  export  and  import  shipments  to 
and  from  foreign  countries  not  adjacent  to  the  United  States? 

This  must  be  answered  in  the  negative,  in  view  of  the  fact  that,  while  spe- 
dflcally  stating  that  its  terms  shall  apply  to  property  received  for  transporta- 
tion from  certain  points  to  certain  other  points,  it  makes  no  reference  to  ship- 
ments from  a  point  in  the  United  States  to  a  point  in  a  nonadjacent  foreign 
country,  or  from  a  nonadjacei^f  foreign  country  to  a  point  in  the  United  States. 

The  refund  of  the  freight  charges,  provided  for  in  the  first  bill  of 
lading,  is  incident  to  and  connected  with  the  loss  resulting  from  the 
physical  damage  to  the  property,  and  had  any  of  the  defendant 
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carriers  parties  to  the  transportation  within  the  United  States  been 
shown  to  have  been  responsible  for  such  loss  it  is  seen  that  they  hold 
themaelyes  out  by  duly  established  bill  of  lading  and  tariff  provisions 
to  refund  the  transportation  charges.  It  will  also  be  noted  that  the 
provision  above  quoted  from  the  bill  of  lading  first  issued  for  this 
shipment,  upon  Which  complainant  largely  rests  its  case,  while  fixing 
the  measure  of  damages  where  the  carrier  is  under  the  law  liable 
therefor,  does  not  undertake  to  prescribe  the  conditions  under  which 
it  will  be  liable.  The  same  bill  of  lading  also  includes  the  f  pUowing 
provision : 

Sia  9.  Bzc^t  in  case  of  diversion  from  ran  to  water  route,  wlilcli  la  pro- 
Tided  for  in  section  8  hereof,  if  aU  or  any  part  of  said  pn^ertj  Is  carried  by 
water  over  any  part  of  said  route,  such  water  carriage  shaU  be  performed 
subject  to  the  liabiUtiee,  limitations,  and  exemptions  provided  by  statute  and 
to  the  conditions  contained  in  this  biU  of  lading  not  inconsistent  with  such 
statutes  or  this  aectton,    ^    ^    ^ 

In  this  connection  the  defendants  in  their  brief  call  attention  to 
the  following  from  the  laws  of  the  United  States  affecting  water 
carriers: 

Sbo.  4282.  No  owner  of  any  vessel  ahaU  be  liable  to  answer  for  or  make 
0ood  to  any  perscm  any  loss  or  damage  which  may  happen  to  any  merchandise 
whatsoevtf  ,  which  shaU  be  shipped,  taken  in,  or  put  on  board  any  such  vessel, 
by  reason  or  by  means  of  any  fire  happening  to  or  on  board  the  vessel,  unless 
such  fire  is  caused  by  the  design  or  neglect  of  such  owner.  (U.  S.  Oomp,  Stat« 
1001,  p.  2848.) 

However,  this  Commission  is  without  jurisdiction  to  determine 
either  the  legal  liability  of  the  Wolvin  line  for  the  physical  damage 
to  the  property  in  question  or  the  propriety  of  the  bill  of  lading 
provision  relied  upon  by  that  carrier  in  declining  to  refund  the 
freight  charges,  the  whole,  in  our  view,  constituting  a  single  cause 
of  action  or  claim,  the  one  being  an  integral  part  of  the  other. 

While  it  is  well  settled  that  we  may  award  damages  for  reparation 
of  injuries  resulting  from  violations  of  the  act  to  regulate  commerce, 
it  is  equally  well  settied  that  we  have  no  authority  to  award  dam- 
ages due  to  other  causes.  It  therefore  seems  dear  that  if  com- 
plainant has  a  valid  cause  of  action  it  is  one  for  loss  and  damage 
cognizable  in  the  courts  and  not  by  this  Commission. 

No  violation  of  any  of  the  provisions  of  the  act  having  been  dis- 
closed upon  this  record,  it  follows  that  the  complaint  must  be  dis- 
miflsed,  and  it  will  be  so  ordered. 


McChobd,  Oommiision&r^  dissentSL 
44Laa 
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Buhmitted  June  7,  1916.    Decided  April  25,  1917. 


In  these  cases  compUinants  attack  class  rates,  and  in  some  instances  com- 
modfty  rates,  applicable  between  certain  Wisconsin  cities  and  points  in 
official  classification  territory  east  of  the  Indiana-Illinois  state  line.  Fol- 
lowing the  submission  of  the  cases  the  carriers  canceled  their  joint  class 
rates  applicable  from  central  freight  association  territory  to  that  part  of 
the  state  of  Wisconsin  to  which  those  rates  exceeded  the  lowest  combina- 
tions, and  made  certain  other  clianges  responsive  to  the  matters  complained 
of.  Upon  all  the  evidence;  Held,  That  the  class  rates  applicable  to  and 
from  certain  cities  in  southern  Wisconsin  are  unreasonable  and  unduly 
prejudical.  Reasonable  maximum  class  rates  prescribed  for  the  future. 
Complaints  filed  by  other  Wisconsin  cities  dismissed. 

S.  J.  Bolton^  W.  W.  Westy  and  F.  M.  ElMnton  for  La  Crosse 
Shippers'  Association. 

Joh^  S.  Burchmore^  Luther  M.  Walter^  and  Scun  T.  Swansen  for 
southern  Wisconsin  cities. 

J.  N.  Tittemore^  Frank  Lyon^  F.  M.  Elkinton^  and  H.  N.  McEwen 
for  central  Wisconsin  cities. 

F.  M.  ElMnton  for  eastern  Wisconsin  towns. 

C.  C.  Wright,  Robert  H.  Widdicomhe,  D.  P.  CowneU,  W.  W.  Col- 
liny  jr.y  O.  W.  Dynes,  J.  N.  Davis,  R.  B.  Scott,  K.  F.  Burgess,  Ernest 
S.  Ballard,  A.  H.  Lossow,  and  W.  D.  Burr  for  various  defendants. 

Carl  D.  Jackson,  T.  A.  McOrath,  Henry  C.  Barlow,  Felix  J. 
Streycknums,  Frank  Barry,  WilUam  H.  Pauly,  J.  E.  Bryan,  Frank 
A.  Larish,  John  S.  Burchmore,  F.  M.  Elkinton,  and  S.  J.  BoUon  for 
various  interveners. 

Report  of  the  Commission. 

Meter,  Conwussioner: 

The  cases  with  which  Uiis  report  deals  put  in  issue  rates  between 
points  in  Wisconsin  and  points  in  official  classification  territory  east 
of  the  Indiana-Illinois  state  line.  Each  of  these  cases  was  accorded 
a  separate  hearing,  and  with  a  single  exception  they  were  separately 

» Thli  report  embraces  complaints  In — No.  7897,  La  Crosse  Shippers*  AstocUtlon  et  aL 
V,  Ann  Arbor  Railroad  Company  et  al. ;  No.  8808,  Madison  Board  of  Commerce  et  aL  v. 
Chicago  k  North  Western  RaUway  Company  et  al. ;  No.  8611,  Wisconsin  Freight  Relief 
Association  et  aL  v.  Chicago  ft  North  Western  RaUway  Company  et  al. ;  No.  8526, 
La  Crosse  Shippers*  Association  et  al.  v.  Ann  Arbor  Railroad  Company  et  al. ;  and  No. 
8681,  Cedarburg  Adyancoment  Association  et  al.  p,  Ann  Arbor  Railroad  Company  et  al. 
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submitted  on  oral  argument  By  reason,  however,  of  the  necessary 
relation  between  the  rates  from  and  to  the  complaining  cities  and 
of  the  general  similarity  in  the  evidence  offered  in  the  voluminous 
records,  all  of  Uiese  cases  will  be  considered  in  one  report 

The  several  complaints  were  brought  in  behalf  of  shippers  located 
at  the  following  points :  In  No.  7897,  involving  westbound  rates,  and 
in  No.  8625,  involving  eastbound  rates,  at  La  Crosse,  Wis.;  in  Na 
8853,  at  Madison,  Beloit,  Janesville,  Stoughton,  and  Watertown,  Wis., 
hereinafter  referred  to  as  the  southern  Wisconsin  cities;  in  No.  8511, 
at  Oshkosh,  Fond  du  Lac,  Appleton,  Neenah,  and  Menasha,  Wis., 
hereinafter  referred  to  as  the  Fox  River  Valley  group ;  at  Wausau, 
Merrill,  Rhinelander,  Antigo,  Grand  Rapids,  Stevens  Point,  Marsh- 
field,  Athens,  Edgar,  Marathon  City,  and  Mosinee,  Wis.,  hereinafter 
referred  to  as  the  Wisconsin  River  Valley  group;  at  Eau  Claire, 
Chippewa  Falls,  and  Menomonie,  hereinafter  referred  to  as  the  Chip- 
pewa Valley  group;  in  No.  8581,  at  Cedarburg,  Grafton,  Plymouth, 
Sheboygan  Falls,  Thiensville,  and  West  Bend,  hereinafter  referred 
to  as  the  eastern.  Wisconsin  towns.  When  considered  collectively  all 
of  the  Wisconsin  points  embraced  in  No.  8511  will  be  referred  to 
as  the  central  Wisconsin  cities.  The  Wisconsin  cities  and  towns 
named  in  these  complaints  are  shown  on  the  accompanying  map, 
with  their  railroad  connections. 

THE   ISSUES. 

The  principal  allegations  of  the  several  complaints  stated  in 
general  terms  are  these: 

1.  That  the  class  rates  applicable  between  Wisconsin  points  and 
points  in  trunk  line  and  New  England  territories  are  unreasonable 
and  unduly  prejudicial. 

2.  That  the  cla^  rates  applicable  between  Wisconsin  points  and 
points  in  central  freight  association  territory  are  unreasonable  and 
unduly  prejudicial. 

3.  That  such  commodity  rates  as  are  published  ^  for  application  be- 
tween the  Wisconsin  points  and  points  in  trunk  line,  New  England, 
and  central  freight  association  teri:itories  are  unreasonable  and  un- 
duly prejudicial. 

4.  That  the  defendant  carriers  fail  to  conform  to  various  pro- 
visions of  the  act  in  that  they  do  not  publish  and  maintain  reason- 
able and  nondiscriminatory  joint  through  class  and  commodity  rates 
between  points  in  Wisconsin  and  points  in  the  above-named  terri- 
tories. 


1  The  complaints  of  Uie  central  Wisconsin  cities  do  not  attack  commodltj  rates  nor  Is 
complaint  made  of  commodity  rates  from  La  Crosse  eastbound.    - 
44  I.  C.  O. 
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5.  That  joint  through  class  rates  should  be  establi^ed  fcnr  appli- 
cation between  trunk  line  territory  and  certain  Wisconsin  cities 
made  upon  stated  percentages  of  the  New  York-Chicago  rates. 

Certain  fourth  section  departures  are  also  alleged.  In  connec- 
tion with  these  cases  there  were  set  for  hearing  the  following  fourth 
section  applications: 

6.  Such  portions  of  applications  No.  2045,  filed  by  the  Illinois 
Central  Raibroad  Company,  Nos.  2060  and  2065,  filed  by  J.  F. 
Tucker,  agent,  and  No.  3786,  filed  by  the  Chicago  &  North  Weetem 
Railway  Company,  by  which  authority  is  sought  to  continue  to  charge 
for  the  transportation  of  articles  moving  under  class  rates  from 
points  in  central  freight  association  territory  to  points  in  Wisconsin 
a  greater  compensation  as  a  through  rate  than  the  aggregate  of  the 
intermediate  rates  to  and  from  Chicago  and  Milwaukee  and  other 
intermediate  points. 

BASIS   OF  THE  AliLEGATIONS  OF   UNBBASONABLBNESS   AND   UNDUB 

PREJUDICE. 

The  attack  upon  the  rates  in  issue  centers  in  a  comparison  of  those 
rates  with  rates  to  and  from  upper  Mississippi  River  crossings,  such 
as  Dubuque  and  Clinton,  Iowa,  points  in  northern  Illinois,  such  as 
Kockford  and  Freeport,  and  certain  so-called  100  per  cent  points, 
such  as  Chicago,  Milwaukee,  and  Manitowoc.  While  some  of  the 
records  contain  other  comparisons,  it  is  upon  the  rates  to  and  from 
the  points  named  that  complainants  chiefly  rely  to  establish  their 
allegations  of  unreasonableness  and  undue  prejudice.  In  this  con- 
nection  it  is  pointed  out  that  the  present  rates  between  the  upper 
Mississippi  River  crossings  and  points  east  of  the  Indiana-Illinois 
state  line  are  the  result  of  the  Commission's  orders  in  The  Mississippi 
River  Case^  28  I.  C.  C,  47,  with  certain  increases  which  followed  our 
decision  in  Tlie  Five  P&r  Cent  Case^  32  I.  C.  C,  8^5,  and  that  Rock- 
ford  and  Freeport  have  been  accorded  their  present  respective  p^- 
centages  of  the  New  York-Chicago  rates  in  consequence  of  the  C<Mn- 
mission's  decision  in  Chamber  of  Commerce  of  Freeport^  IU.y  v.  By. 
Co.,  33  I.  C.  C,  673. 

The  record  in  those  cases  and  in  others  considered  by  the  Com- 
mission shows  that  the  complaint  of  the  southern  Wisconsin  cities 
was  foreseen.  Thus,  in  The  Mississippi  RiAxer  Case^  supra^  with  ref- 
erence to  the  effect  upon  the  carriers'  revenues  of  applying  the  th^i 
effective  St.  Louis  basis,  or  88-cent  scale,  to  the  upper  crossings,  the 
Commission  said  that  ^^  the  effect  would  probably  extend  to  northern 
Missouri,  southern  Minnesota,  and  southern  Wisconsin,"  ib.,  page  57. 
In  Chamber  of  Commerce  of  Freeport^  IU.j  v.  By.  Co.j  suproj  we 
stated,  at  page  678,  that— 
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Defendants  call  attention  to  the  fact  that  any  redaction  whldi  is  made  in 
the  Freeport  and  Rockford  rates  will  increase  the  disparity  between  their  rates 
and  those  prevailing  at  Janesville  and  Beloit,  and  other  points  immediately 
north  of  Freeport  and  Rockford,  to  and  from  which  the  class  rates  are  now 
made  by  combination  on  Chicago. 

With  reference  to  this  contention  and  others  of  a  similar  character 
we  said,  at  page  679 : 

Nor  are  we  impressed  with  the  possible  bearing  which  this  decision  may  have 
on  the  rates  to  and  from  other  points  in  Illinois  or  upon  the  rates  to  and  from 
points  immediately  north  of  Freeport  and  Rockford  which  are  not  now  In- 
cluded in  prorating  territory. 

The  class  rates  to  and  from  Beloit  which  are  here  in  issue  were 
attacked  in  Bosenblatt  <6  Sons  v.  A.  A.  R.  R.  Co.^  S3  I.  C.  C,  824, 
and  it  was  there  held  that  the  complainants  had  not  sustained  the 
burden  of  showing  the  rates  in  issue  to  be  unreasonable  or  unduly 
prejudicial 

INTERVENTIONS. 

In  one  or  more  of  these  cases  petitions  of  intervention  were  filed 
by  the  Railroad  Commission  of  Wisconsin,^  the  Minneapolis  Civ^c 
&  Commerce  Association  of  Minneapolis,  Minn.,  the  Freight  Traffic 
Committee  of  the  Chicago  Association  of  Commerce,^  the  Merchants 
and  Manufacturers'  Association  of  Milwaukee,^  ^  *  the  Citizens'  Asso- 
ciation of  Manitowoc,*  and  the  Manitowoc  Retailers'  Association,' 
the  Pulp  &  Paper  Manufacturers'  Traffic  Association,^  the  Cheese 
Shippers'  Traffic  Association,*  *  ^  the  Merchants  and  Manufacturers' 
Association  of  Beaver  Dam,  Wis.,^  the  Horicon  Advancement  Asso- 
ciation of  Horicon,  Wis.,^  the  Michigan  Paper  Mills  Traffic  Associa- 
tion,^ the  Northern  New  York  Traffic  Association,^  the  American 
Freight  Traffic  Bureau  of  Milwaukee,^  the  La  Crosse  Shippers'  As8o» 
elation,^  and  the  complainants  in  the  southern  Wisconsin  cities  case.^ 

The  Railroad  Commission  of  Wisconsin  intervened  in  response  to 
the  request  of  the  complainants  in  the  central  Wisconsin  cities  case, 
as  required  by  state  statute,  but  took  no  active  part  in  the  hearing.* 
In  b^alf  of  Beaver  Dam  and  Horicon  the  petition  of  intervention 
is  substantially  the  same  as  the  complaint  of  the  Fox  River  Valley 
group.  The  complainants  in  the  La  Crosse  and  the  southern  Wis- 
consin cities  cases  intervened  in  the  case  of  the  central  Wisconsin 
cities  because  of  the  relation  of  the  issues  in  the  several  cases,  but 
without  supporting  or  opposing  the  contentions  of  the  complainant3 

*  In  the  central  Wlflconitn  cities  caae. 

'In  the  Boothem  Wlaconeln  dtlea  caae. 

"  In  the  eaatern  Wlaconaln  towna  case. 

« In  all  caaea  except  the  weatboond  La  Croaae  caaa. 

•In  the  weatboond  La  CroaM  caaa^ 

•la  the  eaathonnd  La  Croaae  caaa^ 
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in  that  case.  As  to  all  of  the  other  interventions,  it  may  be  stated 
generally  that  they  are  in  opposition  to  the  complaints  and  in  favor 
of  substantially  the  present  adjustment  of  class  rates  to  and  from 
Wisconsin  points. 

THE  PROPOSAL  TO  EXTEND  PROBATING  TERRITORY. 

With  the  exception  of  La  Crosse,  which  asks  for  through  rates 
related  to  the  rates  to  and  from  Dubuque,  the  ccxnplaints  filed  on 
behalf  of  all  of  the  complaining  cities  ask  that  joint  through  class 
rates  be  established  from  and  to  trunk  line  territory  on  a  percentage 
of  the  New  York-Chicago  rates.  The  percentages  alleged  to  be  rea- 
sonable would  result  in  very  substantial  reductions  in  present  rates. 
It  thus  appears  that  certain  of  the  complainants  not  only  seek  substan- 
tially lower  rates  but,  independently  of  that  issue,  ask  for  an  exten- 
sion of  prorating  territory  to  a  large  part  of  the  state  of  Wisconsin. 
By  prorating  territory  is  meant  "the  territory  west  of  Chicago  to 
and  from  which  through  rates  are  published  from  and  to  central 
freight  association,  trunk  line,  and  New  England  territories.''  In 
this  connection  the  records  contain  considerable  discussion  of  the 
method  of  making  rates  as  distinguished  from  the  amount  of  aggre- 
gate charges  to  shippers.  Upon  the  part  of  the  defendant  carriers 
any  extension  of  the  present  limits  of  prorating  territory  is  vigor- 
ously opposed.  We  shall  here  briefly  outline  the  contentions  of  the 
parties  with  respect  to  this  issue  before  considering  the  measure  and 
relation  of  the  rates  themselves.  This  discussion  will  serve  to  outline 
the  viewpoints  of  complainants  and  defendants  on  one  of  the  most 
important  questions  presented  by  these  cases. 

The  method  of  making  class  rates  applicable  between  trunk  line 
territory  and  points  in  central  freight  association  territory  has  been 
described  in  Saginaw  Board  of  Trade  v.  Cfrand  Trunk  Ry.  Co,^  17 
I.  C.  C,  128,  and  the  method  employed  between  trunk  line  territory 
and  points  in  prorating  territory  is  described  in  Chamber  of  Com- 
merce of  Freeport^  lU.^  v.  Ry.  Co.^  supra.  These  explanations  need 
not  be  repeated  here.  Complainants  in  the  southern  Wisconsin  cities 
case  ask,  for  example,  that  class  rates  between  New  York  and  Beloit 
be  made  112  per  cent  of  the  New  York-Chicago  rates,  subject  to  the 
official  classification.  This  is  the  percentage  by  which  class  rates  are 
determined  for  application  between  New  York  and  Rockford,  situated 
18  miles  south  of  Beloit.  AMiile  not  all  of  complainants'  witnesses 
in  that  case  were  in  accord  with  the  view  that  a  percentage  basis 
of  joint  rates  is  essential,  considered  apart  from  the  measure  of  the 
rates  themselves,  that  basis  is  strongly  urged  by  other  witnesses  and 
by  counsel.  The  reasons  for  this  position  are,  first,  that  if  Beloit  is 
to  be  accorded  the  same  rates  as  Rockford  the  percentage  relation  is 
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necessaiy,  unleas  proportional  rates  are  prescribed  for  the  trans- 
portation between  Beloit  and  Chicago,  which  would  vary  with  each 
point  of  origin  or  destination;  and,  second,  that  the  publication  of 
joint  through  rates  on  the  percentage  basis,  subject  to  a  single  classi- 
fication, is  comparatiyely  simple  and  tends  to  avoid  confusion  in 
determining  the  rates  properly  applicable  to  any  movement  Using 
for  illustration  rates  on  first  class,  the  rate  from  New  York  to  Chi- 
cago is  78.8  cents,  to  Bockford  88.S  cents,  the  difference  9.5  cents. 
The  rate  from  Syracuse  to  Chicago  is  56.2  cents,  to  Bockford  61.8 
cents,  the  difference  6.6  cents.  Thus  to  accord  the  same  rates  to 
Beloit  as  to  Bockford  would  require  different  proportional  rates, 
depending  on  the  point  of  origin  or  destination,  if  rates  were  to 
be  separately  established  for  the  transportation  west  of  Chicaga 
In  some  instances  rates  eastbound  are  not  the  same  as  those  west- 
bound. This  would  make  necessary  other  proportional  rates.  This 
necessity  for  varying  proportionals,  however,  is  based  upon  the 
establishment  of  exactly  the  same  rates  to  and  from  Beloit  as  are 
contemporaneously  in  effect  to  and  from  Bockford.  While  the  de- 
sirability of  joint  through  rates  upon  the  percentage  basis  is  strongly 
urged  by  certain  complainants,  they  take  the  position  that  the 
amount  of  the  transportation  charges  is  the  substantial  issue. 

The  carriers,  in  opposing  any  extension  of  prorating  territory, 
have  defended  the  present  lines  of  that  territory  by  explanations  of 
its  development  in  the  past,  by  its  operation  under  the  present  rate 
adjustments,  and  by  the  contention  that  further  agitation  for  rate 
reductions  may  be  anticipated  in  the  future  if  prorating  territory  is 
extended  to  the  complaining  cities.  They  assert  that  prorating  tcori- 
tory  was  extended  to  cities  in  northern  Illinois  and  to  Dubuque  by 
competitive  influences  of  the  overlapping  of  the  western  lines  in  terri- 
tory reached  by  the  eastern  carriers,  and  to  a  portion  of  southeastern 
Wisconsin  by  the  competition  for  through  traffic  of  the  lines  crossing 
Lake  Michigan  by  car  ferries ;  that  these  competitive  conditions  have 
compelled  a  basis  and  level  of  rates  to  northern  Illinois  and  eastern 
Wisconsin  lower  than  would  normally  apply  but  are  not  ccmtrolling 
in  the  Wisconsin  territory  involved  in  these  cases;  that  the  normal 
basis  of  class  rates  between  Wisconsin  and  points  east  of  the  Indiana- 
Illinois  state  line  is  the  lowest  combination  of  local  or  proportional 
rates  on  the  established  gateways.  They  here  defend  that  basis  as 
reasonable,  and  urge  that  although  higher  rates  result  than  to  points 
in  Illinois  for  similar  distances  the  differences  in  competitive  and 
traffic  conditions  are  such  as  to  preclude  a  finding  of  unjust  discrimi- 
nation or  undue  prejudice. 

Several  of  the  trunk  line  systems,  through  their  affiliated  lines,  reach 
St.  Louis  over  their  own  rails.    They  carried  the  prorating  territory 
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to  that  point  upon  a  fixed  relation  to  the  New  York-Chicago  rates. 
The  lines  of  one  or  more  of  these  systems  extend  to  Joliet,  Peoria,  and 
Beardstown,  111.,  and  to  Keokuk,  Iowa.  The  lines  serving  north- 
western Illinois  and  the  state  of  Wisconsin  have  no  rails  east  of  Chi- 
cago. In  order  to  participate  in  eastern  traffic  to  Peoria  the  Chicago, 
Rock  Island  &  Pacific  Railway,  hereinafter  called  the  Rock  Island, 
was  forced  to  maintain  the  prorating  basis  of  rates  made  by  the 
direct  lines.  The  line  of  the  Rock  Island  runs  through  Spring 
Valley,  111.,  and  the  Chicago  &  North  Western  Railway,  hereinafter 
referred  to  as  the  North  Western,  in  meeting  competition  on  eastern 
traffic  at  that  point,  carried  back  the  prorating  basis  to  De  Kalb,  HI. 
The  North  Western  reaches  Seatonville,  111.,  and  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway,  hereinafter  called  the  Milwaukee,  in 
meeting  competition  at  that  point,  carried  the  prorating  basis  north  to 
Davis  Junction,  a  short  distance  south  of  Rockford.  Thus  to  a  large 
part  of  northern  Illinois  the  prorating  basis  of  rates  was  carried  by 
the  overlapping  of  the  western  lines  in  territory  served  by  the  single- 
line  systems  from  the  east.  The  present  northern  boundary  of  pro- 
rating territory  in  northwestern  Illinois  is  the  Illinois  Central 
from  Rockford  to  Dubuque,  and  in  meeting  the  Rockford  rates 
the  North  Western  has  carried  the  same  prorating  basis  through 
Harvard,  111.  The  carriers  urge  that  the  Illinois  Central  is  the 
natural  and  logical  northern  boundary  of  prorating  territory,  inas- 
much as  it  is  the  most  northerly  route  from  Chicago  to  the  Missouri 
River  crossings.  In  order  to  participate  in  through  traffic  to  common 
points  west  of  the  Mississippi  River  it  was  necessary  for  the  Illinois 
Central  to  establish  for  proportional  application  to  Dubuque  the  same 
rates  as  were  maintained  by  the  eastern  lines  locally  at  St.  Louis. 
Thus  prior  to  the  decision  of  the  Commission  in  The  Mississippi  River 
Case^  supray  the  88-cent  scale  from  New  York  to  St.  Louis  was  ap- 
plied proportionally  through  the  upper  Mississippi  River  crossings, 
including  Dubuque,  while  a  97-cent  scale  was  in  effect  to  those  cross- 
ings on  local  traffic.  The  measure  of  the  proportional  rates  exerted  a 
necessary  influence  upon  the  rates  which  could  be  charged  for  local 
traffic. 

Other  reasons  urged  by  the  carriers  in  opposing  the  extension  of 
prorating  territory  will  be  more  fully  developed  in  connection  with 
the  discussion  of  the  rates  under  attack. 

WIBOONSIK  BATS  (ffiOtJFfl. 

The  accompanying  map  shows  certain  class-rate  groups  which  may 

be  briefly  referred  to  before  undertaking  a  detailed  descripticm  of 

the  preaent  bases  of  rates  to  and  from  Wisconsin  points. 
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TRUNK    LINE   TERRTTORT, 

Between  trunk  Une  territory  and  Milwaukee  the  Chicago  rates  are 
applied  either  via  Chicago  or  via  car- ferry  lines.  Certain  territory 
intermediate  to  Milwaukee  or  Chicago  on  and  east  of  the  Soo  line 
through  Rugby  Junction,  Waukesha,  and  Burlington  takes  the  same 
basia  The  Chicago  rates  also  apply  by  car-ferry  lines,  but  not  via 
Chicago,  to  and  from  Manitowoc  and  points  on  the  line  of  the  North 
Western  intermediate  between  Manitowoc  and  Milwaukee,  and  by 
cross-lake  lines  to  and  from  Kewaunee  and  Marinette.^ 

Between  trunk  line  territory  and  Green  Bay  and  De  Pere,  Wis., 
class  rates  via  Milwaukee,  Manitowoc,  or  Kewaunee  are  6,  5,  4,  3, 
2,  2  cents  higher  than  the  rates  by  car- ferry  routes  to  and  from  these 
gateways,  and  11.5,  10,  7.5,  5.5,  4.5,  and -3.5  cents  higher  between 
trunk  line  territory  and  Oconto,  Peshtigo,  and  Marinette,  Wis.,  and 
Menominee,  Mich.  Rates  between  trunk  line  territory  and  Marinette 
and  Menominee  are  on  a  100  per  cent  basis  via  cross-lake  car- ferry 
routes  reaching  those  points. 

Between  trunk  line  territory  and  St.  Paul,  westbound,  joint  through 
rates  are  in  effect.  These  rates,  which  will  be  more  fully  described  in 
a  subsequent  part  of  this  report,  apply  to  La  Crosse  and  to  certain 
Wisconsin  points  intermediate  to  St.  Paul  and  La  Crosse. 

GBNTRAIi  FREIGHT  ASSOCIATION  TERRTTORT. 

The  Wisconsin  rate  groups,  with  reference  to  rates  from  and  to 
points  in'  central  freight  association  territory,  will  be  briefly  out- 
lined  as  they  existed  at  the  time  these  complaints  were  filed.  Some 
important  changes  have  since  been  made  which  will  be  described  in 
connection  with  the  discussion  of  the  rates  under  attack.  On  the 
accompanying  map  are  shown  two  large  groups  and  three  smaller 
groups. 

The  St.  Paul  group,  which  takes  St  Paul  rates,  embraces  the 
greater  part  of  Wisconsin  territory  north  of  the  line  of  the  Green 
Bay  &  Western  from  Marshland  to  Merrillan,  the  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  to  Marshfield,  the  Soo  line  to  Amherst  Junc- 
tion, the  Green  Bay  &  Western  to  Green  Bay. 

The  Winona  group,  taking  the  same  rates  as  Winona,  Minn.,  em- 
braces Wisconsin  territory  on  and  south  of  that  line,  except  the 
Kewaunee  and  Milwaukee  groups.  The  differences  in  class  rates 
from  Pittsburgh  to  St.  Paul  and  Winona  are  6,  6, 4,  8,  8,  and  2  cents 
for  the  respective  classes. 

>  The  records  In  Dockets  8611  and  8581  contain  an  account  of  the  early  establishment  of 
the  cross-lake  serrlce  and  rates  to  the  west  hank  ports  of  Lake  Michigan,  by  Arthur 
Patrlarche,  a  witness  for  the  defend^its,  who  has  been  In  raUroad  serrlce  In  that  general 
territory  since  1862. 
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Class  rates  between  central  freight  association  points  and  Green 
Bay,  De  Pere,  Oconto,  Peshtigo,  Marinette,  and  Menominee  via 
Milwaukee,  Manitowoc,  or  Kewaunee  are  made  by  adding  the  same 
differentials  over  the  proportional  rates  to  and  from  those  gateways 
as  are  rates  between  points  in  trunk  line  territory  and  the  points 
above  named.    Those  differentials  have  already  been  given. 

Kewaunee  and  points  on  the  North  Western  from  Two  Rivers  to 
Milwaukee  take  Milwaukee  rates  via  car-ferry  lines  but  not  via  Chi- 
cago. These  points  for  convenience  may  be  called  the  Kewaunee 
group. 

The  Milwaukee  group  includes  all  points  on  and  east  of  the  Soo 
line  through  Rugby  Junction,  Waukesha,  and  Burlington. 

The  New  London  group  included  New  London  and  a  few  other 
stations.  Rates  to  this  group  were  made  by  the  Green  Bay  & 
Western  and  were  met  by  the  Chicago  &  North  Western  over  its 
less  direct  line.    This  group  no  longer  exists. 

With  reference  to  each  of  the  cases  before  us  we  shall  state:  (1) 
How  the  present  rates  are  made;  (2)  the  rates  sought  by  com- 
plainants; (3)  the  chief  considerations  to  which  our  attention  is 
directed  for  and  against  the  complaints.  Rates  from  and  to  New 
York  have  been  taken  as  typical  of  the  rate  adjustment  betwaon 
the  Wisconsin  cities  and  trunk  line  territory,  while  either  Pitt^urgb 
or  Buffalo,  and  Cincinnati,  are  similarly  used  with  respect  to  central 
freight  association  territory.  Rates  are  stated  in  cents  per  100 
pounds. 

Uk  CROSSB. 

(1)  To  La  Crosse  joint  through  class  rates  are  now  in  effect  from 
trunk  line  territory,  subject  to  the  official  classification.  These  rates 
are  the  same  as  to  St.  Paul  and  are  made  by  adding  to  the  New 
Tork-Chicago  rates  the  following  proportional  rates : 

aasses 12         8         4         5         6 

ProportionaLi 40        84        26        18        16        13 

From  La  Crosse  to  trunk  line  territory  there  are  no  joint  througti 
class  rates  in  effect.  The  rates  to  that  territory  are  made  by  the  com- 
bination of  intermediate  rates  on  the  100  per  cent  points,  such  as 
Chicago.  To  Chicago  the  intermediate  local  rates  from  La  Crosse, 
subject  to  the  western  classification,  for  the  first  six  classes,  are  the 
following : 

Olasset 1         2         8         4         5        A 

Ratei  50        42        88        28        18        23 

The  rates  from  St.  Paul  to  trunk  line  territory  are  made  by  com- 
bination of  a  60-cent  scale  of  local  rates  to  Chicago  plus  the  rates 
beyond. 
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To  La  Crosse  from  points  in  central  freight  association  territory 
joint  through  class  rates,  subject  to  the  official  classification,  are  in 
effect.  They  are  the  siune  as  to  Winona,  and  also  apply  from  La 
Crosse  to  points  in  central  freight  association  territory.  The  rates 
between  La  Crosse  and  central  freight  associaticm  territory  are  lower 
than  the  Chicago  combination  and  also  lower  than  the  rates  between 
St.  Paul  and  central  freight  association  territory. 

(2)  La  Crosse  asks  that  joint  through  class  rates  between  points 
in  trunk  line  territory  and  that  city  be  made  by  adding  to  the  rates 
to  and  from  Dubuque  the  following  arbitraries: 


Class 

Arbitrary 


1 

6 


2 
5 


8 

4 


4 
8 


6 
2 


6 
2 


These  are  the  arbitraries  now  used  in  making  rates  from  trunk 
line  and  central  freight  association  territories  to  Green  Bay,  Wis., 
over  the  rates  to  Milwaukee,  Manitowoc,  and  Kewaunee.  They  are 
also,  except  on  fifth  class,  the  difference  between  the  present  rates 
from  Pittsburgh  to  St.  Paul  and  to  Winona. 

Between  points  in  central  freight  association  territory  and  La 
Crosse  the  same  basis  is  asked,  with  two  exceptions. 

From  and  to  certain  points  in  Michigan  the  arbitraries  alleged  to  be 
reasonable  over  the  rates  to  and  from  Dubuque  are : 

Class 12       8       4       5       6 

Arbitrary 2       2       2       111 

From  and  to  the  groups  embracing  Elkhart,  Ooshen,  and  La  Porte, 
Ind.,  the  following  arbitraries  over  the  rates  to  and  from  Dubuque 
are  suggested  as  makinfi^  reasonable  rates  to  and  from  La  Crosse: 

Class - 12        8        4        5       6 

Arbitrary 3        3        8        2      1}        1 

(3)  In  the  following  table  are  shown  the  present  rates,  and  the 
distances,  from  New  York  to  Dubuque  and  La  Crosse,  complainants' 
proposed  rates  to  La  Crosse,  and  the  reductions  which  would  result 
if  these  proposed  rates  were  to  become  effective: 


From  New  York  to— 

Miles. 

1 

2 

8 

4 

i 

6 

DnbaoiM 

1,079 

1,175 
1,176 

9X2 

118.8 
96.2 

79.9 

102.3 
84.9 

eL4 

7&6 
M.4 

48.1 

64.8 
46.1 

86.9 

47.8 
88.9 

80.8 

La  Crosse* 

Present 

89.8 

aTODOSBu  ••••••••••••••••••••••«•••••••••• 

82.8 

Reductioo 

20. « 

17.4 

13.1 

&7 

&6 

6b6 

The  distances  shown  are  via  Chicago.  Complainant  emphasizes 
the  fact  that  the  short-line  distance  to  La  Crosse,  1,107  miles,  is 
made  by  car-ferry  route  via  Milwaukee.  The  distance  via  Chicago 
is  approximately  129  per  cent  of  the  distance  from  New  York  to 
Chicago,  and  that  percentage  of  the  New  York-Chicago  first-class 
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rate,  78.8  cents,  would  yidd  a  rate  of  101.7  cents  to  La  CroGse.  The 
present  rates  to  Dubuque  apply  to  all  of  the  upper  Mississippi  Birer 
crossings,  to  which  the  average  distance  from  New  York  is  L096 


It  is  pointed  out  by  complainants  that  there  are  no  differencoB 
in  conditions  of  transportation  to  the  CSiicago  gateway  from  trunk 
line  and  central  frei^t  associati<m  territories  on  traffic  destined 
to  La  Crosse  and  to  Dubuque.  The  further  position  is  taken  that 
there  are  no  differences  in  such  conditions  beycmd  that  gateway  as 
would  warrant  the  current  differences  in  through  rates.  The  dis- 
tance from  Chicago  to  La  Crosse  is  268  and  to  Dubuque  172.2  miles, 
or  90.8  miles  less  than  to  La  Crosse;  from  ^Glwaukee  to  La  Ctosbb 
196.4  and  to  Dubuque  184.2  miles,  or  12i2  miles  less  than  to  La 
Crosse.  From  Chicago  to  La  Crosse  the  first-class  rate  is  50  cents, 
to  Dubuque  40.3  cents,  the  difference  9.7  cents.  The  difference, 
however,  in  the  first-class  rates  from  New  York  to  those  cities  is 
26.6  cents.  We  are  asked  to  find  that  the  rates  to  La  Crosse  are 
more  properly  related  to  the  rates  to  Dubuque  than  to  the  rates  to 
Minneapolis,  since  La  Crosse  is  110  miles  from  Dubuque  and  140 
miles  from  Minneapolis. 

As  shown  by  the  foregoing  table,  the  class  rates  from  New  York 
to  La  Crosse  exceed  those  to  Dubuque  by  the  f (blowing: 


Glasses 

Differences.. 


8 

17.1 


4 
11.7 


5 
10.6 


6 

as 


26.6    22.4 

Prior  to  The  Mississippi  River  Case^  suprd,  when  the  rates  from 
New  York  to  Dubuque  were  on  a  97-cent  scale,  and  to  The  Five 
Per  Cent  Case^  supra^  when  the  rates  from  ^ew  York  to  La  Crosse 
were  on  a  $1.15  scale,  the  differences  between  the  rates  to  tiiose 
two  cities  were  the  following: 

OlasMS 12         8        4       5       6 

Differences 18       15       10       6       6       6 

It  is  thus  pointed  out  by  complainant  that  the  result  of  the  two 
cases  referred  to  has  been  to  increase  the  spread  as  between  the 
two  cities.  The  class  rates  from  Pittsburgh  and  Cincinnati  to  La 
Crosse  are  shown  in  the  following  table,  together  with  certain  com- 
parisons which  complainant  makes  with  these  rates : 


Miles. 

1 

a 

8 

4 

6 

PlttsbarEh  toLaCFOSM 

781 
700 

i,oa 

9L8 
6&6 

91 

76 

69.4 

78 

67.6 
46i7 
60 

4ai 

88 

84.4 

New   Yflrk    to  ClndTmilti  r  r  r  r       - ,  . r  -  r  - 

27.4 

Mmt  York  to  Nashville.  Temi 

36 

nnHmrMlti   tO  TA  f^rOdW  --rr rrTrr-Tr--,-, 

648 
03 
636 

635 
96 

8a.8 

68.6 
79 

62.3 
29 

73 

46u2 

68 

64 

22 

64.6 

86w7 

68 

4L4 

lft.1 

87.1 

212 

86 

2&8 

11.8 

8L4 

Milwaukee  to  Pittsburgh 

21 

Pittsbnridi  toBIoefields.  W.  Va..... 

21 

Pittsburgh  to IHibiiqiip ^.,^ ^ ^ ,-^ 

21^1 

Pittsburgh  to  Dubuque  under  Pittsburgh  to  La  Crosse. 

11 
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Complainant  also  questions  the  reasonableness  and  relation  of  class 
rates  from  Grand  Rapids,  Detroit,  and  Saginaw,  Mich.,  to  La  Crosse, 
as  compared  with  those  from  the  same  cities  to  Dubuque.  As  shown 
by  complainant,  the  average  distance  from  those  cities  to  La  Crosse 
via  cross-lake  routes  is  405  miles,  to  Dubuque  425  miles.  The  com- 
parison of  class  rates  is  as  follows : 


From  Grand  Kapids,  l^etroit,  and  SagiDaw  to— 

1 

2 

S 

4 

ft 

0 

lift  Cnme 

78.3 
M.3 

67 
44 

49.0 
34 

33.1 
23.0 

20.9 
20.4 

22.8 

PqIkm]im. 

10.2 

Plilfinn€<' ^ 

27 

28 

1&6 

••6 

0.5 

11 

Bates  on  many  commodities  are  complained  of,  among  which  are 
rates  on  window  glass  and  on  iron  and  steel  articles.    From  Colum- 
bus, Ohio,  to  La  Crosse  the  distance  is  579  miles,  the  rate  on  window 
glass  31.4  cents,  the  earnings  in  mills  per  ton-mile  10.8.     From 
Columbus  to  Dubuque  the  corresponding  figures  are  481  miles,  20 
cents,  8.S  mills.    On  iron  and  steel  articles  the  difference  between 
the  rates  from  Pittsburgh  to  these  cities  is  substantially  less.    Thus, 
to  La  Crosse  the  distance  is  731  miles,  the  rate  28.9  cents,  the 
earnings  in  mills  per  ton-mile  7.9 ;  to  Dubuque,  635  miles,  25.1  cents, 
7.9  mills  per  ton-mile.    In  this  instance  the  rate  to  La  Crosse  is  com- 
posed of  the  fifth-class  rate  to  Chicago,  18.9  cents,  plus  a  commodity 
rate  of  10  cents  beyond.    The  combination  of  a  class  or  commodity 
rate  to  the  gateway,  plus  a  commodity  rate  beyond  is,  in  general,  the 
basis  of  commodity  rates  to  and  from  such  Wisconsin  points  as  re- 
ceive or  originate  substantial  traffic.    To  Dubuque  the  rate  on  iron 
and  steel  articles  from  Pittsburgh  is  the  joint  through  fifth-class  rate. 
No  commodity  rates  eastbound  from  La  Crosse  are  under  attack.   The 
basis  of  eastbound  class  rates  from  that  city  has  been  stated  and  the 
rate  comparisons  offered  by  complainants  are  of  a  character  substan- 
tiaUy  similar  to  those  found  in  the  record  attacking  westbound  rates. 
Witnesses  interested  in  the  movement  of  iron  and  steel  articles, 
agricultural  implements,  canned  goods,  sash,  doors  and  blinds,  win- 
dow glass,  hardware,  groceries,  and  clothing  testified  as  to  the  com- 
petition which  they  meet    While  it  is  doubtless  true,  as  defendants 
assert,  that  the  principal  competition  of  La  Crosse  is  with  the  twin 
cities,  there  is,  however,  a  substantial  competition  in  many  commodi- 
ties between  shippers  at  La  Crosse  and  others  located  at  points  in 
prorating  territory  such  as  Dubuque. 

When  we  turn  to  the  evidence  offered  by  the  carriers  we  find  fre- 
qnently  expressed  their  view  that  La  Crosse  now  enjoys  a  distinctly 
favorable  levd  of  rates.  The  proper  basis,  according  to  that  view, 
is  the  combination  on  Chicago,  and  in  so  far  as  any  of  the  rates  from 
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trunk  line  and  ceuti'al  freight  association  territories  are  less  than  thit 
combination  they  are  described  as  ''  subnormal.^'  In  discussing  the 
proposal  to  extend  prorating  territory  we  have  referred  to  defend- 
ants' evidence  as  to  those  competitive  influences  which  have  carried 
the  rate  levels  of  that  territory  almost  to  the  southern  boundary  of 
Wisconsin ;  we  have  also  stated  that  the  rates  to  Dubuque  and  other 
upper  Mississippi  Biver  crossings  were  reduced  in  conseqnence  of 
our  findings  in  TJie  Mississippi  River  Case^  supra^  those  to  Freepoft 
and  Kockf ord,  111.,  in  the  Chamber  of  Commerce  of  Freeport^  IJL,  v. 
Ry.  Co.j  supra.  It  is  the  position  of  the  carriers  that  those  com- 
petitive influences,  and  the  decisions  of  the  Commission  as  well,  were 
based  fundamentally  upon  the  rates  from  trunk  line  territory  to  St 
Louis.  This  view  is  confirmed  by  our  report  in  The  Twin  Cities 
CaseSj  33  I.  C.  C,  577,  where  the  contention  was  made  that  the  90- 
cent  scale  of  rates  from  New  York  to  the  upper  Mississippi  River 
crossings,  established  as  a  result  of  our  original  findings  in  The 
Mississipi  River  Case^  supra^  subjected  the  twin  cities  to  an  unjust 
discrimination.  With  reference  to  that  contention  and  our  decision 
in  the  latter  case  we  said,  at  pages  580,  581 : 

The  point  is  based  upon  the  erroneous  premise  that  the  Commission  In  the 
Mississippi  River  Case  fixed  dass  rates  to  the  upper  crossings  at  a  certain 
differential  over  the  Oliicago  class  rates.  «  «  «  We  there  fixed  the  dan 
rates  to  the  upper  crossings  on  a  relationship  with  the  class  rates  to  die 
lower  crossings  and  not  upon  a  differential  over  the  Chicago  rates.  This  rda- 
tionship  between  the  upper  and  lower  crossings  has  been  further  emphasized 
by  our  action  in  The  Five  Per  Cent  Case,  31  I.  C.  C,  851;  32  I.  C.  C,  829L 
Under  the  findings  and  orders  in  that  proceeding  the  class  rates  to  the  lower 
crossings  were  permitted  to  be  increased  to  a  92.4-cent  scale.  The  dass  rates 
to  the  upper  crossings  might  have  been  increased  to  a  94.5-cent  scale;  but  ia 
view  of  onr  finding  in  The  Mississippi  River  Case  that  the  contest  between 
the  upper  and  lower  crossings  would  never  come  to  an  end  antU  a  parity  of 
rates  w^e  established  to  all  the  crossings  we  entered  a  supplemental  order 
in  that  case  restricting  the  carriers  to  a  92.4-cent  scale  of  class  rates  to  the 
upper  crossings,  thus  putting  aU  the  crossings  on  a  parity  with  respect  to 
traflic  to  and  from  trunic  line  territory.  These  orders  were  based  upon  the 
relationship  of  the  upper  to  the  lower  crossings  and  not  upon  any  relationship 
of  the  upper  crossings  to  Chicago.  The  further  contention  now  made  by  the 
twin  dties  that  the  90-cent  scale  of  rates  to  the  upper  crossings,  established 
as  the  result  of  our  findings  in  The  Mississippi  River  Case,  supra,  sobjecti 
the  twin  cities  to  an  unjust  discrimination  is  not  sustained  by  the  record.  TIm 
aU-rail  rates  to  the  upper  crossings  bear  a  definite  relation  to  the  aU-rail  rates 
to  St  Louis  and  have  too  remote  a  relation  to  the  rail-lake-and-rall  rates  to 
the  twin  dties  to  Justify  any  finding  that  the  upper  crossings  rates  subject  the 
twin  dties  to  mndue  disadvantage.  The  same  may  be  said  almost  as  definitely 
of  the  raU-lalEe-and-raU  rates  to  the  upper  crossings,  which  for  a  long  period 
of  years  have  been  a  differential  under  the  all-rail  rates  to  those  points,  ^i^le 
the  ralMalEe-and-rail  rates  to  the  twin  cities  are  based  upon  the  proximity 
of  those  communities  to  the  head  of  the  lakes,  the  all-rail  rate  to  the  twin  dties 
being  on  a  $1.15  acale,  the  same  as  to  Duluth. 
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It  is  with  relation  to  the  rates  to  the  twin  cities  and  not  to  Dubuque 
that  the  La  Crosse  rates  are  constructed,  and  upon  the  profuiety  of 
this  relation  the  carriers  chiefly  rely.  The  establishment  of  the  rates 
from  trunk  line  territory  to  the  twin  cities  on  the  basis  of  the  40-cent 
scale  over  the  rates  to  Chicago  is  referred  to  in  our  discussion  of  the 
case  of  the  central  Wisconsin  cities;.  It  is  here  sufficient  to  state  that 
those  rates  were  established  through  competition  between  the  car- 
riers and  are  regarded  by  them  as  considerably  lower  than  could  be 
required  as  reasonable  for  the  service  performed.  They  have  been 
applied  to  La  Crosse  and  are  on  a  10-cent  scale  lower  than  the  Chi- 
cago combination  to  that  city.  The  rates  from  Buffalo  and  Pitts- 
burgh to  La  Crosse,  which  form  the  basis  for  rates  from  central 
freight  association  territory,  were  also  made  with  relation  to  the 
twin  cities  rates.  Thus  it  is  the  view  of  the  carriers  that  La  Crosse 
has  received  the  benefit  of  competitive  influences  which  do  not  ex- 
tend to  that  city,  and  that  this  has  resulted  in  lower  rates  than 
would  otherwise  apply.  Eastbound  to  trunk  line  territory  the  class 
rates  from  both  the  twin  cities  and  La  Crosse  are  on  the  full  Chicago 
combination,  made  by  a  60-cent  and  a  50-cent  scale,  respectively, 
over  the  rates  from  that  gateway.  To  central  freight  association 
territory  the  joint  through  class  rates  from  St.  Paul  and  La  Crosse 
are  less  than  the  combination  on  Chicago. 

The  carriers  have  offered  rate  comparisons  too  numerous  to  be 
fully  referred  to  here.  A  fair  instance  of  these  comparisons  is 
found  in  the  rates  to  Marshalltown,  Iowa,  which  are  made  by  factors 
approved  by  the  Commission  in  The  Mississippi  River  Case^  suprOy 
and  the  Interior  Iowa  Cities  Case^  29  I.  C.  C,  536.  From  New  York 
and  Pittsburgh  the  class  rates  to  the  two  cities  are  as  follows: 


MUei. 

1 

2 

3 

4 

5 

From  N«w  York  to— 

T  A  Cnnt 

1,176 
1,107 

781 

Tie 

118.8 
136w2 

»1.3 
91.8 

102.8 
108.2 

70 
7&8 

7&6 
8L9 

67.5 
68.9 

.64.8 
60.4 

4ai 

48.0 

47.6 

MArdiallto>wn 

49.2 

Fran  Pittsbargli  t(H- 

LaQtns 

34.4 

ManbttlHown 

869 

THE  SOUTHERN  WISCONSIN  CmES. 

(1)  There  are  no  joint  through  class  rates  effective  between  the 
southern  Wisconsin  cities  and  trunk  line  territory.  The  through 
charges  are  made  up  of  separately  established  intermediate  rates. 
These  intermediate  rates  between  trunk  line  territory  and  Chicago 
or  Milwaukee  are  the  local  rates  between  those  points,  subject  to 
the  official  classification,  while  the  intermediate  rates  between  Chi- 
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cago  or  AClwaukee  and  the  southern  Wisconsin  cities  are,  in  general, 
the  local  rates  from  or  to  the  nearest  100  per  cent  point,  published 
as  proportional  rates,  and  are  subject  to  the  western  classification. 
Thus  the  proportional  class  rates  from  Chicago  and  Milwaukee  to 
Madison  are  the  same  as  the  local  rates  from  Waukesha,  Wis-fio 
Madison.  By  means  of  these  proportional  rates  the  combination  on 
(^cago  or  Milwaukee  is  made  the  same  as  the  sum  of  the  inter- 
mediate rates  on  Waukesha.  In  the  case  of  Watertown  the  propor- 
tional rates  are  also  the  same  as  the  local  rates  from  Waukesha,  while 
to  and  from  Beloit  and  Janesville  the  proportional  rates  are  the 
same  as  the  local  rates  from  and  to  Burlington.  To  Stoughton  no 
proportional  rates  are  in  effect,  the  rates  to  that  point  being  the  com- 
bination of  intermediate  rates  on  Milwaukee.  Stated  briefly,  the 
class- rate  adjustment  between  the  southern  Wisconsin  cities  and 
points  in  trunk  line  territory  is  the  lowest  combination  of  local  or 
proportional  rates  and  is  applicable  via  either  the  Chicago  or  Mil- 
waukee gateway. 

To  the  southern  Wisconsin  cities  from  points  in  central  freight 
association  territory  joint  through  class  rates  were  in  effect  at  the 
time  these  complaints  were  filed.  They  were  the  same  as  the  rates 
to  Winona  and  were  subject  to  the  official  classification.  These  joint 
through  class  rates,  with  few  exceptions,  exceeded  the  combinations 
of  intermediate  rates  on  Chicago  and  Adwaukee  and  in  many  in- 
stances they  exceed  the  combination  on  Bockford.  To  meet  this 
situation  the  carriers  published  numerous  joint  through  rates  on 
particular  commodities  from  points  in  central  freight  association 
territory  to  the  southern  Wisconsin  cities  which  equaled  the  lowest 
combination.  The  higher  joint  through  class  rates,  however,  were  a 
source  of  confusion  and  litigation.  See  Rosenblatt  <&  Sons  v.  C.  <t 
N.  W.  By.  Co.,  18  I.  C.  C,  261, 264.  A  large  part  of  the  record  in  the 
case  of  the  southern  Wisconsin  cities  is  devoted  to  analysis  and 
criticism  ^f  this  adjustment  Formerly  the  same  situation  existed 
eastbound,  but  the  joint  through  class  rates  applicable  to  points  in 
central  freight  association  territory  which  were  higher  than  the 
sum  of  the  intermediate  rates  were  canceled  in  1907  by  the  action  of 
the  lines  west  of  Chicago.  Against  the  judgment  of  those  lines  the 
westbound  joint  rates  were  continued  in  effect  through  the  insist- 
ence of  the  central  freight  association  lines.  In  so  far  as  they  ex- 
ceeded the  combination  of  intermediate  rates  they  were  not  de- 
fended on  this  record,  and,  effective  July  1,  1916,  were  canceled. 
The  territory  to  which  these  joint  through  class  rates  were  canceled, 
both  eastbound  and  westbound,  is  indicated  on  the  accompanying 
map  as  south  and  east  of  the  line  drawn  in  a  southwesterly 
direction  from  Escanaba,  Mich.    The  present  rates  between  this  ter- 
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litory  and  central  freight  association  territory  east  of  the  Indiana- 
Illinois  state  line,  in  both  directions,  are  now  made  on  the  lowest 
combination  of  local  or  proportional  rates  and  are  applicable  via  the 
Chicago  or  Milwaukee  gateway. 

(2)  The  southern  Wisconsin  cities  ask  joint  through  class  rates 
to  and  from  trunk  line  territory  made  upon  the  following  percent- 
ages of  the  New  York-Chicago  rates:  Madison  and  Stoughton,  116 
per  cent ;  Beloit,  Janesville,  and  Watertown,  112  per  cent. 

Between  central  freight  association  territory  and  Beloit  and  Janes- 
ville it  is  asked  that  joint  through  class  rates  be  established  which 
shall  not  be  higher  than  the  rates  contemporaneously  effective  to 
and  from  Rockford,  while  in  behalf  of  Madison,  Stoughton,  and 
Watertown  the  establishment  of  joint  through  class  rates  is  asked 
not  higher  than  the  rates  applicable  to  and  from  Dubuque. 

(3)  Beloit  and  Madison  may  be  taken  as  representative  of  the 
southern  Wisconsin  cities.  To  and  from  Beloit  and  Madison  the 
proportional  class  rates  applicable  from  and  to  Milwaukee  and 
Chicago,  which  are  used  in  making  through  class  rates  for  applica- 
tion to  traffic  originating  at  or  destined  to  points  east  of  the  Indiana- 
Ulinois  state  line,  for  the  first  six  classes,  are  stated  in  the  following 
table.  For  purposes  of  comparison  the  local  class  rates  are  also 
shown : 


• 

Miles. 

1 

3 

8 

4 

6 

A. 

From  ChioAgo  to— 
Beloit: 

Local 

01 
01 

130 
130 

81 
81 

82 
82 

36.66 
28 

38.6 

33 

30.3 
28 

3S.6 
33 

30.08 
22.5 

88.6 
26.5 

24.1 
22.5 

20.5 
26.5 

24 
10 

25w6 
22 

10.5 
10 

24 
22 

17.5 
18.5 

17.5 
15.6 

14.3 
18.6 

17.5 
15.5 

18 
10 

14 
12.5 

10 
10 

14 
12.5 

ILOS 

Proportional,  r .   ....,., 

11 

Madisoo: 

I»oai 

15.5 

Proportional 

12.5 

Itan  MUwaokee  to— 
B«lolt: 

iKwal. 

U.2 

11 

liadlaoo: 

Local           ,     

14 

PtoDOrtiona]... r ,... 

12.5 

It  thus  appears  that  the  through  rates  are  lower  than  the  full 
combination  of  local  rates  on  Chicago  or  Milwaukee.  In  showing 
through  charges  for  the  first  six  classes  from  New  York  to  Beloit 
and  Madison  complainants  have  matched  the  first  four  classes  of 
the  official  classification  against  the  first  four  classes  of  the  western 
classification,  fifth  class  of  the  official  against  class  A  of  the  western, 
and  sixth  class  of  the  official  against  fifth  class  of  the  western.  See 
Interior  Iowa  Cities  Case^  28  I.  C.  C,  64,  72.  The  resulting  charges 
and  the  distances  are  shown  in  the  following  table,  together  with 
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the  rmtes  proposed  by  oomplminmntB  and  the  reductions  which  those 
rates  would  make  neosssaiy: 


Fk«B)i««T«rtt»- 

miM. 

1 

2 

3 

4 

6-A 

6-6 

BUBJt: 

1,001 
1.W 

1018 
88.3 

918 
716 

7L6 
6B.8 

513 
4L2 

42.6 
813 

311 

PraDOH^  * 

23.S 

V>a^«»^AA^^ 

116 

14.3 

12.7 

11 

7.2 

13 

' 

•••••••* 

1.042 
1.012 

1118 
916 

94.8 
716 

74.6 
014 

62.3 
42.3 

44 

ai2 

38.3 

3812 

itt>^^SB^^aa«^A 

90l2 

113 

14.1 

10 

7.8 

11 

T«rtto 


toOOTaltai; 


to  Rookfcrd,  a  112  p«r  oaol  point, 
to  Baku,  18  mllas. 


Tilt  distance  Craa  M«« 


The  rates  thus  proposed  from  New  York  to  Madison  and  Stough- 
ton  are  somewhat  lower  than  the  rates  to  the  Mississippi  River  cross- 
ings, such  as  Dubuque  and  Clinton,  which  are  stated  in  a  foregoing 
paragraph.  As  evidence  that  the  rates  from  trunk  line  territory  to 
the  southern  Wisconsin  cities  are  unreasonable,  complainants  rely 
chiefly  upon  such  comparisons  as  have  been  shown  with  rates  to  Uie 
upper  Mississippi  River  crossings  and  to  points  in  Illinoi&  They 
have  made  a  similar  comparison  in  another  form  by  showing  the 
earnings  in  cents  per  ton-mile  which  accrue  from  the  rates  to  Madi- 
son, Clinton,  and  other  cities.  This  evidence  is  shovm  in  part  in  the 
following  table: 


rrom  New  York  to— 


Hadison 

C]inton.Iowa... 
Dabaqoe.  Iowa. 
Mtaoatine,Iowa 
StLoQ^Mo... 

QalMaini 

Freeport.ni 


Mfles. 


1.042 
1,050 
1.079 
1,119 
1,065 
1,071 
1,026 


Kamings  in  cents  per  ton-mile. 


2.12 
1.76 
1.70 
1.64 
1.73 
1.72 
1.76 


1.81 
1.62 
1.48 
1.42 
1.60 
1.49 
1.61 


3 


1.43 

1.17 
1.13 
1.00 
1.15 
1.14 
1.16 


1.00 
.82 
.80 
.77 
.80 
.80 
.81 


184 
.70 
.68 


.68 

.70 


in 

.• 

.67 
.85 

.17 
.67 

.88 


It  is  pointed  out  that  the  earnings  in  cents  per  ton-mile  under  the 
second-class  rate  to  Madison  are  higher  than  under  the  first-dasB 
rate  to  Clinton  and  to  St  Louis,  although  the  distance  to  Madison 
is  somewhat  less  than  to  those  cities. 

In  the  following  tables  are  shown  the  rates  for  the  first  five  classes 
from  Buffalo  and  Cincinnati  to  Beloit  and  Madison ;  the  joint  throu^ 
rates  which  were  canceled  July  1, 1916;  the  Chicago  combination  of 
local  rateis;  the  Milwaukee  combination  of  local  rates;  the  combina- 
tion of  the  local  rates  to  Chicago  or  Milwaukee,  plus  the  prop<»tioiial 
rates  applicable  via  either  of  those  gateways;  the  joint  through  rates 
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asked  by  complainants ;  and  the  reductions  which  would  be  required 
by  the  last-named  rates  from  the  lowest  combination : 


F^rom  Buffalo  to  Beloit. 

Joiot  through  rates* 

Chicago  local  oombination 

Milwaukee  local  oombination 

Milwaukee  proportioiial  oombinatlon 

Joint  through  rates  asked  by  complaliiants. 

Beductioo  asked  from  lowest  combiiiation 

From  Bufblo  to  Madison: 

Joint  through  rates  1 

GUoagoloealoombinatioB 

MllwMikee  local  combination 

MUwaokee  proportional  oombiBAtion 

Joint  through  rates  asked  by  complainants . 

Reduction  asked  from  lowest  combination 

From  Cincinnati  to  Beloit: 

Joint  throuc^  rates  I 

Chicago  local  combination 

MilwiHikee  local  combination 

Mflwankee  proportional  oombinatlon 

Joint  throu^  rates  asked  by  complainants. 

Reductioo  asked  from  lowest  combination 

From  Cincinnati  to  Madison: 

Joint  through  rates  > 

Chicago  local  oombinatioin 

Milwaukee  local  combination 

Milwaukee  pftqMrtional  combination 

Joint  through  rates  asked  by  complainants . . 

ReductioB  asked  from  lowest  combination 


91.8 

83.96 

76.6 

75.3 

66.6 


18.8 


76 

n.08 

66.1 

63.6 

49 


14.6 


91.3 
86.8 
82.8 
79.3 
62.3 


17 


88.3 

78.66 

77.6 

76.3 

49.8 


27 


88.3 
80.5 
83.8 
80.8 
51.1 


29.2 


76 

74.6 

70.6 

67.6 

54 


13.5 


73 

66.78 

65.1 

63.5 

41.8 


21.7 


73 

69.2 

70 

67.5 

43.7 


23.8 


67.6 

55.6 

51 

50.6 

87.6 


13.9 


67.5 

57 

55.5 

58.5 

41.4 


40.1 
89.6 
86.4 
85.6 
36.4 


13.1 


54.5 

50.8 

50 

49.5 

82.6 


17 


54.5 
51.8 
54.5 
53.5 
33.8 


18.7 


9.3 


40.1 
89.6 
89.6 
87.6 
38.8 


84.4 

81.9 
28.9 
28.9 
22.6 


8.8 


87.1 
85.4 
35.3 
84.5 
22.6 


13 


87.1 
85.4 
38.5 
36.5 
23.4 


18.1 


6.8 


84.4 
82.9 
32.9 
81.4 
25.1 


6.8 


81.4 

28.8 
37.9 
37.9 
19.8 


8.6 


81.4 
29.8 
31.9 
30.4 
20.8 


10.1 


1  The  Winona  basis,  canceled  as  to  Beloit  and  Madison,  July  1, 1916. 
Ifilwankee  oombinaticm  is  met  fla  Qiicago  in  all  instances. 

Complainants  point  out  that  the  distances  are  less  from  Cliicago 
to  Madison  than  to  the  upper  Mississippi  River  crossings  and  that 
Chicago  is  the  principal  gateway  for  traffic  to  those  destinations. 
They  also  show  that  there  are^no  eastern  lines  whose  rails  extend  to 
Rockford,  Freeport,  Clinton,  Dubuque,  Savanna,  or  Burlington,  or 
the  southern  Wisconsin  cities.  In  reaching  the  west  bank  of  the  Mis- 
sissippi River  bridges  must  be  crossed,  an  element  of  cost  not  present 
in  transportation  to  Wisconsin  cities.  The  distances  by  car-ferry 
routes  to  Madison  and  Watertown  from  New  York  are  less  than  the 
distances  to  Rockford  by  those  routes  or  through  Chicago.  Beloit, 
Janesville,  and  Stoughton  are  substantially  the  same  distance  from 
New  York  by  car-ferry  lines  as  is  Rockford  through  Chicago.  The 
influence  of  the  car-ferry  lines  will  be  discussed  in  a  subsequent  part 
of  this  report 

Complainants  offer  in  evidence  ^  as  a  test  of  the  relative  location 
of  the  complaining  cities  "  a  comparison  of  local  rates  and  distances 
from  Chicago  to  the  southern  Wisconsin  cities  and  to  points  in  Illi- 
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nois  and  Iowa.    Certain  state  scales  are  also  diown.    We  reproduce 
in  part  this  compariscm  in  the  following  table: 


From  CtUcago  to— 

Mflfls. 

1 

3 

3 

4 

6 

B«ldt. 

91 

97 
130 
138 
136 
130 
130 
137.5 
173.3 

36.6 

30.8 

3&5 

35.3 

37.1 

34.6 

43 

30.4 

40.5 

30.08 

34.8 

38.6 

37.8 

30.3 

37.1 

84 

3L3 

33.3 

34 

li.t 
35.6 
31.7 
33.8 
3L8 
36.6 
24.3 
35 

17.5 

U 

17.6 

17.4 

1&8 

16w8 

31 

10.6 

30.1 

u 

T/f»f  RlvWi  Tn . . . . 

u 

lUdiscn../. '. V.'.  ..".'.'..'."" 

M 

tevAiuia.  ni ... 

M 

Fulton.  iowE. 

14.7 

T1Hnni^f5<ll|«...    ,    ,, 

13b5 

u 

1&6 

Dobuaoe.  Iowa 

l&l 

« 

The  evidence  offered  by  complainant  with  respect  to  westbound 
rates  from  trunk  line  territory  to  the  southern  Wisconsin  cities 
applies  to  eastbound  rates  as  well.  There  are  joint  through  rates 
eastbound  from  cities  with  which  comparison  is  made,  such  as  Bock- 
ford  and  Dubuque,  while  from  the  complaining  cities  the  lowest 
combination  of  intermediate  rates,  local  or  proportional,  apply.  To 
New  York  the  rates  eastbound  from  those  cities  are  the  same  as 
westbound.  In  the  case  of  other  points  of  destination,  such  as  Bos- 
ton and  Philadelphia,  the  rates  are  somewhat  different,  due  to  long- 
established  differences  in  the  factors  east  of  Chicago. 

To  show  that  the  rates  under  attack  are  unduly  discriminatory 
and  prejudicial  to  the  complaining  cities,  complainants  rely  upon  the 
rate  comparisons  to  which  we  have  referred  and  upon  testimony 
showing  competition  between  manufacturers,  jobbers,  and  merchant 
located  in  those  cities  with  similar  business  establishments  located 
at  points  in  Illinois,  Iowa,  and  eastern  Wisconsin.  Upon  this  phase 
of  the  case  a  large  number  of  witnesses  were  heard,  a.nd  evid^ice 
was  taken  at  great  length.  All  complained  of  the  relation  of  rates 
under  attack  as  inequitable  and  injurious.  The  probative  value  of 
their  testimony  was  not  uniform.  In  some  instances  it  was  shown 
that  raw  materials  were  drawn  from  central  freight  association 
territory  for  manufacture  in  Wisconsin  and  reshipped  to  that  terri- 
tory in  the  form  of  finished  products,  to  be  sold  in  competition  witii 
the  products  of  plants  located  much  nearer  the  sources  of  supply. 
It  was  shown  that  in  some  instances  Wisconsin  manufacturers  were 
able  to  overcome  these  disadvantages  of  location,  and  this  fact  is 
emphasized  by  defendants.  In  other  instances  the  competition  witii 
manufacturers  located  in  central  freight  association  territory  is  met 
with  difficulty.  It  would  serve  no  useful  purpose  to  analyze  or  make 
detailed  reference  to  the  evidence  relating  to  these  business  condi- 
tions. After  considering  all  the  criticisms  made  of  this  evidence  by 
defendants,  the  essential  fact  remains  that  active  competition  has 
been  shown  between  the  southern  Wisconsin  cities  and  those  citiea 
in  adjacent  territory  with  which  rate  comparisons  have  been  made. 
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In  this  connection  it  is  important  to  refer,  however,  to  the  rela- 
tion of  certain  commodity  rates  which  the  complaint  of  the  south- 
em  Wisconsin  cities  places  in  issue.  Wisconsin  manufactures  des- 
tined to  points  east  of  Chicago  do  not  move  to  the  gateways,  as  a 
general  rule,  on  class  rates.  The  carriers  have  established  com- 
modity rates  to  the  rate-breaking  points  upon  which  such  traffic 
moves.  So  numerous  and  widely  applied  are  commodity  rates  in 
Wisconsin  that  they  carry  by  far  the  greater  part  of  the  tonnage 
of  that  state.  It  is  stated  that  for  a  given  period  only  5.8  per  cent 
of  the  tonnage  of  the  North  Western  in  Wisconsin  moved  on  class 
rates.  We  may  here  illustrate  the  application  of  these  commodity 
rates.  One  of  the  chief  witnesses  for  complainants  represented  a 
large  manufacturer  of  gasoline  engines  at  Beloit.  From  Beloit  to 
New  York  the  through  carload  rate  on  gasoline  engines  is  40  cents, 
composed  of  a  commodity  rate  of  8.5  cents  to  Chicago  or  Milwaukee 
and  31.5  cents,  the  fifth-class  rate,  beyond.  The  same  rate  applies 
from  Madison,  where  another  corporation  manufactures  similar 
engines.  These  products  are  shipped  to  New  York  in  competition 
with  manufacturers  located  at  Bockford,  Freeport,  Chicago,  Mil- 
waukee, and  other  points  in  prorating  territory  from  whidi  the 
fifth-class  rates  apply.  With  the  combination  through  commodity 
rate  of  40  cents  is  thus  compared  the  rate  from  Bockford,  35.3  cents ; 
from  Freeport,  35.9  cents;  from  Chicago  and  Milwaukee,  31.5  cents. 

There  are  no  joint  through  commodity  rates  from  trunk  line  ter- 
ritory to  the  southern  Wisconsin  cities,  except  those  on  sugar,  coffee, 
and  one  or  two  other  articles.  There  are  few  eastbound.  Of  the 
rates  on  sugar  and  coffee  from  New  York  to  Madison,  which  are 
made  differentially  over  the  rates  from  New  Orleans,  counsel  for 
complainants  says  that  they  ^^  come  nearer  being  on  a  fair  basis  than 
any  rates  probably  that  are  involved  in  this  case."  From  New  York 
to  Chicago  the  rate  on  sugar  is  27.3  cents,  to  Dubuque  32.8  cents, 
to  Madison  34.3  cents;  on  coffee  to  Chicago  31.5  cents,  to  Dubuque 
86.9  cents,  to  Madison  41.5  cents.  There  are  joint  through  com- 
modity rates  on  a  number  of  conmiodities  to  and  from  those  points 
with  which  the  manufacturers  or  jobbers  at  the  southern  Wisconsin 
cities  compete. 

With  reference  to  traffic  from  and  to  central  freight  association 
territory,  the  situation  is  similar  to  that  which  we  have  described 
with  reference  to  trunk  line  territory.  There  are  few  joint  through 
commodity  rates.  The  carriers,  however,  have  established  numerous 
commodity  rates  for  the  transportation  west  of  Chicago  and  Mil- 
waukee, which  are  used  in  connection  with  the  rates  applicable  east 
of  those  gateways,  while  to  such  points  as  Bockford  and  Dubuque 
joint  through  rates  are  in  effect.    A  comparison  emphasized  by  com- 
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plainants  is  that  of  rates  on  iron  and  steel  articles  from  Pittsburgh. 
On  those  articles,  in  carloads,  the  rate  to  Dubuque  is  25.1  cents,  to 
Rockford  22.6  cents,  to  Freeport  22.2  cents.  These  are  the  joint 
through  fifth-class  rates.  To  Madison,  Watertown,  and  Stoughton 
the  rate  is  24.2  cents,  to  Beloit  and  Janesville  28.9  cents.  These  are 
joint  through  rates  equal  to  the  combination  of  the  fifth-class  rate 
from  Pittsburgh  to  Chicago,  18.9  cents,  and  commodity  rates  of  5.3 
cents  and  5  cents,  respectively,  beyond.  Iron  and  steel  articles  are 
received  in  large  volume  from  Pittsburgh.  Prices  base  on  the  rates 
from  that  point,  although  the  articles  may  be  purchased  at  other 
points  in  central  freight  association  territory. 

Testimony  was  offered  at  considerable  length  in  behalf  of  whole- 
sale grocers  located  at  the  southern  Wisconsin  cities.  They  complain 
that  the  rate  relationships  under  attack  unduly  prefer  the  larg^ 
distributing  houses  at  Chicago  and  Milwaukee  as  well  as  the  jobbers 
located  in  cities  in  northern  Illinois  and  on  the  Mississippi  River  in 
Iowa.  The  rates  on  sugar  and  coffee  from  New  York  have  been 
stated.  Many  comparisons  were  made  of  so-called  ^  jobbing  combi- 
nations," that  is,  carload  rates  inbound  to  the  complaining  cities 
and  less-than-carload  rates  outbound  to  near-by  points  of  destina- 
tion, as  contrasted  with  similar  combinations  on  Chicago  and  other 
points.  Of  these  the  rates  on  canned  goods  from  Baltimore,  Pitts- 
burgh, and  Indianapolis  were  taken  as  representative.  Complainants 
do  not  contend  that  the  carriers  should  be  required  to  establish  in- 
bound and  outbound  rates  which  will  equalize  the  aggregate  charges 
through  the  various  jobbing  centers.  They  use  these  comparisons 
in  furtherance  of  their  desire  for  reasonable  inbound  rates.  Thus,  in 
the  words  of  complainants'  counsel : 

When  obtained,  those  Inbound  rates  plus  the  present  proper  outbound  rates 
wlU  produce  reasonable  Jobbing  combinations,  which  will  be  fairly  equitable  to 
the  various  Jobbing  points. 

In  view  of  that  purpose,  it  becomes  unnecessary  to  reproduce  here 
complainants'  comparisons  of  jobbing  combinations.  With  compari- 
sons of  class  rates  already  before  us,  it  is  sufficient  to  state  that  canned 
goods  from  Baltimore,  Pittsburgh,  Indianapolis,  and  other  points 
move  to  Chicago,  Milwaukee,  Rockford,  Freeport,  or  Dubuque  at 
fifth-class  rates  and  to  the  complaining  cities  on  the  combination  of 
fifth  dass  to  Chicago  or  Milwaukee  plus  the  fifth-class  proportional 
or  local  rate  beyond. 

The  carriers'  defense  in  the  case  of  the  southern  Wisconsin  cities 
is  in  part  an  explanation  of  the  conditions  controlling  rates  to  in- 
terior Wisconsin  cities  as  distinguished  from  those  operative  in  the 
territories  with  which  rate  comparisons  have  been  made  by  com- 
plainanta    This  explanation  is  common  to  all  of  the  cases  here  con- 
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sidered  and  has  been  discussed  in  connection  with  complainants' 
proposal  to  extend  prorating  territory. 

The  carriers  emphasize  the  fact  that  official  classification  territory 
does  not  extend  to  the  southern  Wisconsin  cities,  and  assert  that  the 
normal  basis  of  rate  making  from  that  territory  to  western  classi- 
fication territory  is  the  lowest  combination  of  rates  on  the  rate- 
breaking  points.  They  further  urge  that  the  same  logic  which  would 
require  115  per  cent  of  New  Tork-Chicago  rates  at  Madison  would 
apply  to  St.  Paul,  and  would  result  in  a  substantial  reduction  in  the 
rates  to  that  city.  Thus  the  St.  Paul  rates,  now  approximately  150 
per  cent  of  the  New  York-Chicago  rates,  would  be  reduced  to  144 
per  cent.  The  history  of  the  twin  cities  rates  is  reviewed  in  the 
BurnJiam-Hanria'M'imger  Case^  14  I.  C.  C,  299.  At  the  time  that 
report  was  issued  these  rates  were  made  by  combination  of  the 
rates  to  Chicago  or  other  gateways  plus  a  40-cent  scale  of  propor- 
tional rates  beyond.  Since  January  2, 1901,  they  have  been  published 
as  joint  through  rates,  but  are  divided  so  as  to  give  the  trunk  lines 
their  full  locals  to  the  established  gateways.  The  carriers  urge 
that  although  the  westbound  class  rates  from  trunk  line  terri- 
tory to  St.  Paul  are  joint  through  rates,  subject  to  the  official 
classification,  this  adjustment  was  forced  by  the  Canadian  lines 
and  does  not  form  a  reason  for  establishing  joint  through  rates 
to  Wisconsin  cities.  It  is  also  the  position  of  the  trunk  lines  that  the 
rates  from  eastern  territory  to  Chicago  and  other  100  per  cent  points 
are  quite  as  low  as  the  carriers  should  be  asked  to  receive  for  trans- 
portation to  those  points;  that  they  are  the  lowest  scale  of  rates  in 
the  United  States,  effective  through  a  territory  of  very  high  traffic 
density,  and  should  not  be  projected  on  a  mileage  basis  beyond  the 
limits  of  official  classification  territory. 

Upon  the  assumption  that  the  local  rates  to  100  per  cent  points  are 
reasonable  for  that  part  of  the  transportation  which  they  cover,  the 
western  lines  have  shown  what  the  balance  of  the  joint  rates  asked  for 
by  complainants  would  be  for  the  transportation  west  of  the  gate- 
wajrs.    This  evidence  is  reproduced  in  part  in  the  following  table : 


1 

8 

8 

4 

6 

6 

Ftom  New  York  to  KadUcn: 

llf  pfr  ent  btsli  * 

80.8 
78.8 

78.6 
88.8 

80.4 
63.6 

43.8 
88.8 

r. 

80.3 

188  mr  mit  toChlcufo 

96.8 

U.8 

88.8 

78.8 

10.8 

7e.6 
88.8 

7.8 

6.6 

4.7 

88.8 

81.6 

toMadlMn.  tao mllfs 

8.8 

n«ai  Mtw  York  to  Belott: 

UlparfMit* ......' 

88.8 
63.6 

4LS 

88.8 

98.6 

liVmrfNnt  toCbloMo 

96.8 

toMoita  f  1  milti 

816 

8LS 

8^8 

• 

C4 

8.8 

8.9 

I  PH«nti0B  tikid  br  oompltfiitfitt.  If  compiitad  on  •horMbM  dMuMM,  913  mlkt  to  Chteago,  1/M9 
■dkitolfiiaiMO.  vk  CdIomo*  the  perooitase  baiit  wooM  be  U4  per  cent. 

tPmDtase  aeked  by  oomplaliiaiitt.  If  oompated  on  ibort-UDe  dlBtanow,  913  milei  to  Chioifo.  1/108 
adki  to  Bomt,  Tk  GliWAfo^  tM  iMTMOtAft  bMl8  wooM  bo  110  per  oeot. 
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Upon  the  further  assumption  that  the  establishment  of  the  pro- 
rating basis  at  the  southern  Wisconsin  cities  might  require  the  same 
basis  to  be  carried  to  La  Crosse,  St.  Paul,  and  other  cities,  the  fol- 
lowing comparisons,  among  others,  were  made: 


1 

3 

8 

4 

5 

0 

From  New  York  to  La  Crosse: 

1 W  per  oent^ 

101.7 
78.8 

88.1 
08.8 

07.7 
53.5 

47.5 
80.8 

40.0 
81.5 

n.% 

lOOperoenttoCbimgo 

3B.S 

33.0 
40 

10.8 
84 

15.3 

30 

10.7 
18 

0.1 
10 

7.1 

Piesentpropoctumio  western  lines. 

IS 

From  New  York  to  8t.  Paul: 

144  per  cent* 

118.5 

78.8 

06.8 
08.8 

7S.0 
53.6 

58 
80.8 

4&.4 

8L5 

87.f 

^OOperoenttoChinico 

3I.S 

84.7 
40 

80 

84 

38.1 
36 

10.3 
18 

18.0 
10 

ILI 

IS 

A  Based  on  mOeage  to  Chicago,  013  miles;  to  La  Crosse  TlaCtaJoago.  1.175  miles, 
s  Baaed  on  mileage  to  Chicago,  013  miles;  to  St.  Paol  via  CliSeaco,  1^0  BiIlaB. 

In  the  view  of  the  carriers  the  present  proportional  rates  applying 
west  of  Chicago  and  Milwaukee  are  a  concession  from  the  basis 
which  might  normally  be  established,  namely,  the  full  local  rates. 
They  point  to  the  decision  of  the  Commission  in  the  Interior  Iowa 
Cities  Case^  eupra,  in  which  joint  through  rates  to  interior  Iowa, 
subject  to  the  official  classification,  were  sought,  as  a  precedent  for 
constructing  rates  from  the  natural  gateways  instead  of  construrt- 
ing  them  from  a  point  on  the  lim.  of  a  circuitous  route,  such  as  Co- 
lumbus Junction,  Iowa,  which  is  intermediate  to  Burlington  by  ihe 
line  of  the  Bock  Island  through  Davenport.  The  effect  of  establish- 
ing proportional  rates  to  the  southern  Wisconsin  cities  from  Chicago 
and  Milwaukee  by  the  use  of  the  local  rates  from  the  outer  rim  of  the 
Milwaukee  group  is  to  give  the  North  Western  for  a  service  of 
130  miles,  Chicago  to  Madison,  the  local  rate  for  62.4  miles,  the  dis- 
tance from  Waukesha,  and  to  give  that  line  for  a  service  of  91  miles, 
Chicago  to  Beloit,  the  local  rate  for  41.9  miles,  the  distance  &om 
Burlington. 

The  carriers  make  comparison  of  the  rates  made  on  combination  to 
the  southern  Wisconsin  cities  with  rates  to  Jefferson  City,  Moberly, 
and  Mexico,  Mo.,  which  are  approximately  the  same  distance  from 
the  rate-basing  points,  St.  Louis,  Hannibal,  Mo.,  and  Quincy,  SL,  as 
are  the  southern  Wisconsin  cities  from  Chicago.  Jefferson  City  is 
126  miles  from  St.  Louis;  Mexico  is  50  miles  from  Louisiana,  116 
miles  from  St.  Louis,  while  Moberly  is  70  miles  from  Hannibal  and 
148  miles  from  St.  Louia   This  comparison  is  in  part  as  follows: 
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From  New  York  to- 

MU«B. 

1 

2 

3 

1 
4 

5 

J«ll«r8on  City 

1,178 
1,169 
1,188 
1,042 
1,003 
1,042 

137.2 
129.2 
126.2 
110.8 
106.8 
101.3 

115.9 

109.9 

107.9 

94.8 

90.8 

87.8 

89.4 
85.9 
84.4 
74.5 
71.5 
68.5 

65.6 
61.6 
60.1 
52.8 

sas 

48.8 

54.4 

Mozloo. 

5a4 

Moberly 

49.4 

Mftditm  .    , 

88.8 

BoloUJ ll]...[.].\\].\]]\[[]]][\\[]]][\][\]\][]\ 

86.8 

WAtflctown 

85.3 

Comparison  is  also  made  with  rates  from  New  York  to  Cedar 
Rapids,  Iowa,  which  are  the  following: 


From  New  York  to— 

lOles. 

1 

2 

8 

4 

5 

C«dArRftpids ....*..x*.xx**xa**^ 

1,130 

115 

09.6 

76.3 

54.5 

45.2 

The  carriers  offer  similar  comparisons  between  rates  made  on  com- 
bination from  points  in  central  freight  association  territory  to  the 
southern  Wisconsin  cities  and  to  points  south  of  the  Ohio  River. 
Bowling  Green,  Ky.,  is  117  miles  from  Louisville,  Ky.,  Junction 
City,  Ky.,  is  121  miles  from  Cincinnati.  We  reproduce  here  two  of 
these  comparisons : 


Ftooi— 

MUes. 

1 

2 

8 

4 

5 

FltUburgh  to- 

Ua4wm 

506 
587 
415 
888 

81.3 
83 
70 
78.9 

68.5 
72 

58.2 
67.6 

55.5 
58 

45.3 
54.2 

89.6 
44 

31.4 
39.8 

88.4 

BowHngOmn..! .!!..!.x!'!.!.!  ..^l!^!^^ 

36 

CfaioiniiatiibWBtertouii 

26.8 

CtoroiaiidtoJiiiietionGlty 

34.7 

Similar  differences  are  shown  in  comparisons  with  rates  from 
points  in  central  freight  association  territory  to  points  in  Missouri. 
A  closer  relation  is  shown  in  comparisons  with  rates  to  points  in 
Iowa.  In  some  instances,  however,  they  are  substantially  higher 
than  rates  for  substantially  the  same  distances  to  the  southern  Wis- 
consin cities. 

Reference  has  been  made  to  the  fact  that  the  carriers  have  estab- 
lished numerous  commodity  rates  for  application  between  Wisconsin 
points  and  the  eastern  traffic  gateways  In  this  connection  rates  on 
iron  and  steel  articles  were  stated.  The  carriers  assert  that  the 
rates  on  these  articles  are  relatively  low  when  compared  with  rates 
on  the  same  articles  for  movements  in  official  classification  territory. 
Among  the  comparisons  thus  made  are  the  following: 
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Miles. 

lUteoo 

iron  and 

steel 

ATtiolM. 

Miles. 

Bale  OB 
iron  end 

sted 
artklM. 

Chlcaeo  to  Beloit^ ... 

91 
67 
83 
57 
60 
86 
90 

6 

5.3 

8.4 

7.9 

6.3 

9.5 

9.5 

ChlcMEo  to  Madison 

130 
113 
130 

101 
109 
101 

ILt 

OsTBiMid  to  Yoangstown 

Cleveland  to  Toledo. 

9l4 

Qe^ciaiid  to  Fnmoiit 

Cleveland  to  Pittsburgh 

Pittsburgh  to  Canton 

Pittsburgh  to  MassUloo 

Philadelphia  to  Steeltoo 

IQL5 

PbUadfllpliia  to  Bethlehem. ... 

FhUadelptalmtoResding 

Chloago  to  Sooth  Bend 

Flttgburgh  to  Dennison 

9.5 
9.5 
I.9 

A  list  of  commodities  in  general  use  is  shown  together  with  rates 
to  which  they  would  be  subject  under  the  western  classification  and 
the  commodity  rates  under  which  they  actually  move.  Thus  packing- 
house products  are  rated  fifth  class  in  the  western  classification. 
The  fifth-class  rate  from  Chicago  to  Beloit  is  13  cents,  but  the  move- 
ment is  under  a  commodity  rate  of  8.4  cents.  These  compariscms, 
which  do  not  require  extended  statement,  show  many  commodity 
rates  substantially  lower  than  the  level  of  the  class  basis. 

The  carriers  assert  that  the  traffic  density  of  their  lines  between 
Chicago  and  the  Mississippi  River  through  the  state  of  Illinois  is 
substantiaUy  greater  than  that  of  their  Wisconsin  lines.  Compari- 
sons are  also  made  with  lines  operating  in  official  daaajficatjom 
territory.  These  comparisons  for  the  year  ended  June  30,  1914, 
as  offered  by  the  North  Western,  are  reproduced  in  part  in  the 
following  table : 


Revenoa 

tons  par 

mileol 

road. 


Tons  of 

freight 

par  train- 

mila. 


IMght 

revenue 

per  mile 

of road. 


haul  per 
tonm 


C.  AN.  W. system! 

C.  &  N.  W.  in  niinois . . . . 
C.  &  N.  W.  in  Wisconsin. 

P.R.R 

P.Co 

New  Yori^  Central 

Lake  Shore 

Baltimore  &  Ohio 


771,980 
1.765,876 

901,905 
5,480,286 
4,448,869 
2,788,075 
8,250,266 
2,997,966 


847.6 
481.1 
890.5 
739.9 
588.1 
601.8 
681.4 
619.7 


86,689.64 
14,287.24 
7,917.40 
81,407.92 
25,518.84 
17,449.28 
18,568.97 
16,922.86 


148 
•  IS 
>85 

77.1 


156 

m.5 


1  Does  not  include  the  Chicago,  St.  Paul,  Ifinneapolia  A  Omaha. 
>  Interstate. 

The  through  freight  traffic  of  the  North  Western  which  was  for- 
merly carried  via  Beloit,  Janesville,  and  Madison  has  been  diverted 
within  the  last  two  or  three  years  to  the  line  extending  from  Chicago 
through  Milwaukee  and  Wyeville,  Wis.,  to  the  twin  cities  for  the 
reason,  defendants  assert,  that  heavier  grades  are  encountered  via 
Madison  than  via  Wyeville.  Complainants  allege  that  the  Madison 
route  has  largely  been  given  over  to  fast  through  passenger  service 
and  ask  that  this  fact  be  considered  in  connection  with  defendants' 
showing  of  freight  traffic  density.     In  this  connection  the  traffic 
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densities  of  seTeral  North  Western  lines  in  Wisconsin  were  shown, 
together  with  other  related  statistics.  It  is  unnecessary  to  reproduce 
this  evidence  in  detaiL  The  gross  tons  per  mile  of  road  over  these 
lines  were  as  follows:  Between  Janesville  and  Winona,  116,630; 
Milwaukee  and  Madison,  143,774;  Janesville  and  Chicago,  258,417; 
Madison  and  Belvidere,  286,139;  Milwaukee  and  Sparta,  1,083,896. 

In  behalf  of  the  Milwaukee,  density  of  westbound  traffic  figures 
were  offered  for  movements  during  July,  1915.  These  are  in  part  as 
follows:  Chicago  to  Madison,  ton-miles  per  mile  of  road,  230,110; 
Chicago  to  Stoughton,  241,170;  Chicago  to  Janesville,  268^045;  Chi- 
cago to  Beloit,  286,805;  Chicago  to  Freeport,  326,350;  Chicago  to 
Watertown,  569,529 ;  Chicago  to  Savanna,  HI.,  491,117. 

The  carriers  offered  statistics  from  the  federal  census  report  of 
1910  intended  to  show  that  the  development  of  the  manufacturing 
industry  in  the  southern  Wisconsin  cities  during  the  decade  1899- 
1909  compared  favorably  with  that  of  Bockf ord  and  Freeport.  From 
this  evidence  the  further  inference  is  drawn  that  the  measure  and 
relation  of  rates  in  issue  have  not  operated  to  the  detriment  of  the 
complaining  cities.  These  statistics  have  reference  to  population, 
valne  of  manufactured  products,  capital  investment,  salaries,  wages, 
cost  of  materials,  and  other  items.  Except  in  population,  Freeport 
showed  the  greatest  developm^fit  of  the  cities  compared.  The  per 
cent  of  increase  in  value  of  manufactured  products,  1909  over  1899, 
for  Bockford  was  102,  for  Freeport  188,  for  Beloit  110,  for  Janes- 
ville 62,  for  Madison  108. 

THB  CENTRAL  WISCOKSIN  uixjlib. 

Much  of  the  evidence  offered  for  and  against  the  complaints  in  the 
case  of  the  central  Wisconsin  cities  is  similar  to  that  which  we  have 
reviewed  in  connection  with  the  case  of  the  southern  Wisconsin  cities. 
This  is  true  in  part  of  complainants'  evidence;  it  is  particularly 
true  of  defendants'  evidence.  Bef erence  to  a  large  part  of  the  evi- 
dence in  this  case,  therefore,  may  be  properly  omitted. 

There  are  certain  differences  between  these  cases,  however,  which 
should  be  noted.  The  complaints  of  the  central  Wisconsin  cities 
do  not  attack  commodity  rates.  With  respect  to  this  fact  the 
point  is  made  by  complainants  that  if  the  class  rates  which 
they  propose  are  found  to  be  reasonable  and  are  published  they  wiU 
be  lower  than  certain  commodity  rates  now  in  effect  An  examina- 
tion of  evidence  shows  that  this  would  be  true  as  to  certain  commodi- 
ties, but  not  as  to  others.  But  in  any  event  a  reduction  of  a  class 
rate  below  the  level  of  a  rate  upon  a  particular  commodity  would 
not  put  in  issue  the  reasonableness  of  that  OMnmodity  rate  if  not 
attacked  in  the  complaint 
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The  question  of  commodity  rates  suggests  a  further  point  of  diffe^ 
enoe  between  this  case  and  tbnt  of  the  southern  Wisconsin  cities.  It 
has  already  been  noted  that  products  manufactured  in  Wisconsin 
move  to  the  lake  port  gateways  largely  on  commodity  rates.  It  ifl 
frankly  stated  that  the  larger  manufacturers  located  in  the  territory 
of  the  complaining  cities  have  not  supported  the  complainants  in  this 
case.  The  attack  upon  the  class-rate  structure  now  before  us  is 
chiefly  made  in  behalf  of  '^  jobbers  and  smaller  manufacturers.''  Not 
all  of  the  cities  on  behalf  of  which  complaint  was  filed  supported  tbt 
allegations  by  evidence  other  than  the  rate  comparisons  filed  in  their 
behalf.  No  testimony  was  offered  by  shippers  located  in  the  Chip- 
pewa Valley  group. 

A  further  important  difference  relates  to  the  issue  of  discrimina- 
tion. The  complaint  in  this  case,  as  filed,  predicated  its  charge  of 
unjust  discrimination  and  undue  prejudice  chiefly  upon  tiie  relaticm 
of  the  rates  under  attack  with  those  in  effect  to  and  fi'om  points  in 
prorating  territory,  such  as  cities  in  Illinois  and.  on  the  Mississippi 
Biver.  At  the  hearing  the  complaint  was  amended,  without  objec- 
tion, so  as  to  include  an  allegation  of  undue  preference  to  Chicago, 
Milwaukee,  Sheboygan,  Manitowoc,  Kewaunee,  and  Green  Bay. 
These  cities,  except  Green  Bay,  are  100  per  cent  points.  Complain- 
ants' rate  comparisons  as  offered  in  evidence  relate  almost  wholly 
to  the  rates  from  and  to  cities  in  northern  Illinois  and  on  the  Missis- 
sippi Biver  in  Illinois,  Iowa,  and  Missouri.  Unlike  the  case  of  tind 
southern  Wisconsin  cities  the  record  in  this  case  is  devoid  of  any  evi- 
dence of  competition  between  the  complaining  cities  and  such  cities 
as  Bockford,  Freeport,  and  Dubuque  or  other  cities  in  prorating  ter- 
ritory except  the  lake  ports.  There  is  a  further  difference  in  that 
complainants  in  this  case  seek  an  order  reducing  rates  by  the  car- 
ferry  routes  Only.  They  would  leave  to  the  carriers  the  question  of 
meeting  the  competition  thus  created  by  corresponding  reductions 
via  Chicago. 

(1)  To  the  central  Wisconsin  cities,  with  the  exception  of  Ean 
Claire,  Chippewa  Falls,  and  Bhinelander,  there  are  no  joint  through 
class  rates  in  effect  from  trunk  line  territory.  To  these  cities  other 
than  those  named,  the  through  rates  are  made  on  the  combination  of 
the  local  rates  to  Chicago,  Milwaukee,  or  Manitowoc,  subject  to  the 
official  classification;  and  either  local  or  proportional  rates,  subject 
to  the  western  classification,  beyond.  These  proportional  rates,  as 
in  the  case  of  the  southern  Wisconsin  cities,  are  the  local  rates  from 
the  nearest  100  per  cent  point. 

To  Eau  Claire,  Chippewa  Falls,  and  Bhinelander  the  rates  to  St 
Paul,  as  above  described,  are  applied  as  maxima. 
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From  the  central  Wisconsin  cities  to  points  in  trunk  line  territory 
the  through  class  rates  are  made  on  the  same  principle  as  applies  witti 
respect  to  westbound  rates,  and  this  is  true  of  Eau  Claire,  Chippewa 
Falls,  and  lihinelander,  which  take  the  full  combination  of  interme- 
diate rates  eastbound. 

It  has  been  pointed  out  that,  effective  July  1,  1916,  the  joint 
through  rates  from  central  freight  association  territory  to  a  large 
part  of  the  state  of  Wisconsin  were  canceled.  That  part  of  the 
state  thus  affected  lies  south  and  east  of  the  line,  shown  on  the 
accompanying  map,  drawn  from  Escanaba  to  the  southwestern 
comer  of  the  state.  It  includes  all  of  the  southern  Wisconsin  cities 
and  the  eastern  Wisconsin  towns.  It  also  includes  all  of  the  Fox 
River  Valley  group,  part  but  not  all  of  the  Wisconsin  River  Valley 
group,  none  of  the  Chippewa  Valley  group.  Thus  from  central 
freight  association  territory  to  Oshkosh  class  rates  are  now  made 
on  the  lowest  combination,  as  in  the  case  of  eastbound  rates.  This 
is  true  of  Stevens  Point  but  not  of  other  cities  in  the  Wisconsin 
River  Valley  group.  Marshfield,  Grand  Rapids,  and  Merrillan  are 
in  what  remains  of  the  Winona  group.  Other  cities  of  the  Wiscon- 
sin River  Valley  group,  such  as  Wausau,  and  all  of  the  cities  of  the 
Chippewa  Valley  group  take  St.  Paul  rates. 

(2)  The  central  Wisconsin  cities  ask  an  eidiension  of  prorating 
territory  which  will  accord  to  those  cities  joint  through  dass  rates 
to  and  trom  trunk  line  territory  made  upon  the  following  percent- 
ages of  the  New  York-Chicago  base  rates:  The  Fox  River  Valley 
group,  110  per  cent;  the  Wisconsin  River  Valley  group,  except  Rhine- 
lander,  117  per  cent;  Rhinelander,  120  per  cent;  the  Chippewa 
Valley  group,  except  Menomonie,  122  per  cent;  Menomonie,  an 
equitable  arbitrary  over  122  per  cent.  At  the  hearing  it  was 
suggested  in  behalf  of  the  C!hippewa  Valley  group  that  with 
the  purpose  of  avoiding  a  reduction  of  St.  Paul  rates,  those  cities 
might  reasonably  take  a  basis  of  130  per  cent.  As  the  basis  of 
reasonable  joint  through  class  rates  from  and  to  central  freight 
association  territory  the  central  Wisconsin  cities  suggest  that  such 
rates  should  not  exceed  the  rates  between  that  territory  and  the 
100  per  cent  points  by  more  than  the  rates  asked  for  as  to  New 
York  exceed  the  rates  to  the  100  per  cent  points.  This  principle  is 
wholly  different  from  that  suggested  by  the  southern  Wisconsin 
cities  and  may  be  briefly  illustrated.  The  first-class  rate  from  New 
York  to  Milwaukee  is  78.8  cents;  the  proposed  rate  to  Oshkosh,  110 
per  cent,  86.7  cents.  The  difference  is  7.9  cents.  This,  according 
to  complainants'  theory,  is  the  maximum  difference  by  which  the 
first-elass  rate  from  any  point  in  central  freight  association  territory 
to  Oshkosh  should  exceed  the  rate  from  the  same  point  to  Milwaukee. 
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The  practical  effect  of  this  theory  would  be  the  establishment  of 
proportional  class  rates  applicable  to  traffic  from  and  to  c^tral 
freight  association  territory  materially  lower  than  thoee  now  in 
effect 

(3)  Taking  Oshkosh  and  Wausau  as  representative  of  the  central 
Wisconsin  cities,  the  present  and  proposed  rates  from  and  to  New 
York  for  the  first  five  classes  are  shown  in  the  following  table : 


From  New  York  to— 

1 

2 

8 

4 

S 

OshkoiliCOOOmUes): 

Present 

106.8 
80.7 

00.8 
76.1 

71.6 
67.8 

60.8 
40.6 

4IS 

iTOUOSeO  ••               iJm.»...*«..4.»..4..4.JJ.i.i.         »         .i*         4.         1^.^^..         i 

11.7 

Btdnotton 

20.1 

16.7 

18.7 

0.8 

7.1 

Wmmo  (1,077  miles): 

Present... 

121.8 
02.2 

102.8 
70.0 

70 
61.4 

87.8 
48.1 

47.S 

ryopoeed 

II.I 

20.6 

28.4 

17.8 

14.7 

18.1 

Bra  Cleire  (1.168  nUles): 

Present 

118.8 
08.1 

102.8 
88.8 

78.6 
84.1 

64.8 

44.0 

47.S 

Prqpooed 

814 

22.7 

10 

14.4 

0.0 

1.1 

The  distance  from  New  York  to  Milwaukee  is  916  miles,  to  Mani- 
towoc 944  miles ;  from  Milwaukee  to  Oshkosh  80  miles,  to  Eau  Gaire 
240  miles ;  from  Manitowoc  to  Oshkosh  57  miles. 

The  rates  to  Oshkosh  and  Wausau,  shown  above,  are  the  local 
rates  to  the  100  per  cent  points  plus  proportional  rates  beyond. 
They  are  applicable  in  both  directions.  The  rates  to  Eau  Claire 
are  those  applicable  to  St.  Paul  and  apply  westbound  only.  On 
eastbound  traffic  the  class  rates,  made  upon  the  combination  of  pro- 
portional rates  to  the  100  per  cent  points  plus  the  local  rates  beyond, 
are  the  following: 


Ttom  E»a  (Claire  to  New  York. 

1 

2 

8 

4 

6 

BAH  d*lre  to  Menlto^oo 

68.6 

78.8 

46 

68.8 

86.6 

62.6 

26 
88.8 

SD 

Manl  towoc  to  New  York 

SLS 

Tlirou^ntes 

182.8 
08.1 

118.8 
88.8 

88 
84.1 

81.8 
44.f 

ILI 

PropOeedi.xa       .xwi*      a  w.x...x.......x.a. ......ai       a 

8.4 

R^daotiofi  .w. 

88.2 

80 

28.0 

16.8 

18.1 

Complainants  compare  the  rates  from  and  to  trunk  line  territoij 
under  attack  with  rates  from  that  territory  to  the  100  per  cent 
points  and  to  points  in  Illinois,  Iowa,  and  Missouri.  Thus  the  dis- 
tances and  rates  to  Oshkosh  are  compared  with  those  to  Clinton, 
Iowa.  Similarly,  Wausau  is  compared  with  Hannibal,  Mo.,  and  Eaa 
Claire  with  Louisiana,  Ma   The  distance  from  New  York  to  Clint(m 
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is  1,060  miles,  to  Hannibal  1,118  miles,  to  Louisiana  1,144  miles.    The 
ntes  from  New  York  to  those  three  cities  are  the  following : 

Glasses 12         8         4         5 

Rates 02. 2    79. 0    61. 4    43. 1    86. 0 

Comparison  is  also  made  by  complainants  of  rates  and  distances 
from  New  York  to  Prairie  du  Chien,  TVis.,  made  on  the  Milwaukee 
combination  with  the  rates  to  numerous  points  in  Iowa  made  on  the 
Mississippi  Biver  combination.  The  purpose  of  these  comparisons 
is  to  show  the  greater  distances  to  Iowa  points  reached  by  approxi- 
mately the  same  rates  as  to  Prairie  du  Chien.  We  reproduce  one  of 
these  comparisons  in  the  following  table: 


FhniNtwYorkto- 

Mfles. 

1 

3 

8 

4 

6 

Pimtrle  du  Chioo,  Wis 

>  1,109.7 
1,386 

136.8 
136.4 

107.8 
106.7 

83.6 

81.6 

».8 
».l 

48.6 

CTtaarlM  CItT,  'o^* 

48.0 

>  ViA  MilwMikee. 


In  this  ccmnection  it  is  urged  by  defendants  that  if  the  rates  pro- 
posed by  complainants  should  be  prescribed  and  the  eastern  lines 
should  receive  their  local  rates  to  the  gateways  the  balance  to  the 
western  lines  would  be  wholly  insufficient  for  tiie  service  which  they 
perform.  In  the  following  tables  are  shown  complainants'  proposed 
rates,  the  rates  to  the  100  per  cent  gateways,  the  differences  between 
those  rates,  and  certain  state  rates  with  which  these  differences  are 
compared  for  similar  distances: 


ItonNewYorkto- 

Ifnei. 

1 

3 

8 

•  4 

6 

6 

0#ilriMli  (Mtmfaml).  J  J. 

86.7 
7S.8 

7S.1 
68.3 

67.8 
63.6 

40.6 
86.8 

84.7 
81.6 

38.0 

MMltffWOff ..,TTTT       -- 

36.8 

Offfamiw 

>«3 

66 
66 
66 

7.0 

31.3 
38.8 
36.0 

03.3 

78.8 

6.8 

6.8 

8.7 

8.3 

3.6 

Til  111  illitiiwi  lit  II •■> 

18 

10.9 

33.3 

14.1 
16.8 
1S.0 

10.6 
11.0 
IS 

7.4 

0.6 

10.4 

7.6 

Mliimwnfi  illirinno  ntr  r 

jmnokidMnmnXm 

10.7 
10.3 

WaoMn  (DftmfMd) 

70.0 
68.8 

6L4 
63.6 

48.1 
86.8 

36.0 
tl.6 

80.8 

36.3 

■  ■lllTir      V*l  ••«««.•••••■••••••••• 

Offfamiw 

<180 

18.4 

38.8 
86.6 
84.6 

11.6 

&0 

6.8 

6.4 

4.6 

loiTA  diitiim  rtttf 

180 
180 
180 

38.8 
80.4 
37.1 

111 
34.3 
31.8 

14 
1S.8 

16.8 

10.1 
14.6 
18.6 

11.1 

Mlii—nti  illitinri  ntm 

miDOli  dlftaoM  nt«t 

16.4 
13.9 

>  flraai  MoBttowoo  to  OiUn*. 


OftMi  Miiittowop  to  W 
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Defendants  have  compared  rates  and  distances  from  New  York  to 
four  points  in  the  Fox  River  groap,  OshkcMsh,  Fond  du  Lac,  Neenah, 
and  Appleton,  with  rates  and  distances  to  points  in  Iowa  and  Mis- 
souri.   These  comparisons  are  in  part  as  follows: 


Miles. 

Class  Irate. 

Class  3  rate. 

Class  3  rate. 

Cla8i4nile. 

CiMiSnti. 

From  N«w  York  to— 

In 
owts. 

In 
mills 

per 
urn- 
mile. 

In 
cents. 

In 

milU 

ton- 
mile. 

In 
oents. 

In 

mills 

^- 
mile. 

In 

eents. 

In 
miUs 

mile. 

In 

eents. 

Fax  River  points 

Cedar  Rapids,  Iowa. . . 
Norway,  Iowa 

>999 
1,130 
1,146 
1.169 
1.188 

166.8 

115 

118.3 

139.3 

136.3 

31.3 
30.3 
30.6 
23.1 
31.3 

90.8 

98.6 

103.3 

109.9 

107.9 

18.3 
17.4 
17.8 
18.8 
18.1 

71.5 
76.3 
78.4 
85.9 
84.4 

14.4 
18.5 
13.6 
14.7 
14.3 

50.3 
64.5 
56.1 
61.6 
•6.1 

1A.1 

9.6 

9.7 

10.5 

lt.1 

43.9 

45.2 
46.3 
50.4 
49.4 

8 
8 

Mexico,  Mo 

U 

Moberly,  Mo 

&S 

'  Based  on  016  miles  to  Milwaukee,  the  gateway  via  which  the  shert-ttne  distance  figures,  and  83  ndai 
be  average  distance  of  the  (our  named  points  from  that  gateway. 

Comparisons  are  also  made  between  rates  from  New  York  to 
Wausau,  Grand  Bapids,  and  Marshfield,  on  the  one  hand,  and  to 
Ogden,  Iowa,  Kansas  City  and  Jefferson  City,  Mo.,  on  the  otiier; 
and  also  as  between  rates  to  Eau  Claire  and  Chippewa  Falls  and  to 
Kansas  City  and  Denison,  Iowa. 

Defendants  also  make  comparison  of'  the  local  rates  applicable 
between  Chicago,  Milwaukee,  Manitowoc,  and  Oshkosh  with  the 
proportional  rates  in  effect  between  Milwaukee,  Manitowoc,  and  the 
same  point.    This  comparison  for  the  first  five  classes  is  as  follows: 


tf3etween  Oshkosh  and— 

Local  rates. 

Proportional  rates. 

Miles. 

1 

3 

3 

4 

6 

1 

3 

8 

4 

1 

Chicago 

165 
80 
63 

43 
35 
33 

36 

39.5 

36.5 

39 
34 

39 
If 
16 

15 

13.5 

13 

36 

33.5 

19 

lt.5 

Milwaukee 

u 

Manitowoc 

Defendants  point  out  that  there  are  cities  in  Michigan  which  xktw 
take  higher  rates  than  those  proposed  ae  reasonable  f^  the  com- 
plaining cities.  Such,  for  example,  is  Frankfort,  a  lake  port  inter- 
mediate to  Kewaunee  and  otiier  Wiscoasui  points  by  the  line  ef  Mm 
Ann  Arbor,  which  takes  112  per  cent  of  the  New  York-Chicago  ratea 
The  distance  from  New  York  to  Frankfort  is  906  miles.  Cadillac, 
Mich.,  is  a  110  per  cent  point  and  is  881  miles  fron  New  York. 

With  reference  to  rates  trooi  asd  to  oeRtral  freight  association 
territory  the  numerous  comparisons  of  record  may  be  outlined  bj 
stating  rates  from  Pitti^ur^  and  Cincinnati  to  Oshkosh  and  Wau- 
sau. In  the  following  table  are  s^own  the  formerly  effective  joint 
through  class  rates  from  Pittsburgh  to  Oshkosh,  the  •conbination  of 
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local  rates  on  Manitowoc,  the  combination  of  proportional  rates  on 
Manitowoc,  the  joint  through  rates  asked  by  complainants,  and  the 
reductions  which  these  rates  would  require  from  the  lowest  com- 
bination : 


From  Plttfbnrfh  to  Othkosh. 

MUM. 

1 

2 

3 

4 

5 

Oil 

01.3 
80.3 
75.3 

55.2 

76 

08.5 

08.5 

47.8 

57.5 
54.5 
50.5 

80.8 

40.1 
80.1 
85.0 

25.8 

84.4 

Manitowoe  local  oombioAtloo 

82.9 

Manitowoc  proporttooal  oombiiiatioo .... 

Joint  through  ratot  Mkod  by  oompl«in-« 

anta ^  x 

•  ••••  mm  •  •  • 

20.9 
22.1 

Rfdnotionfrom  lowtttoombinstloo. 

20.1 

15.7 

18.7 

0.8 

7.8 

>  Tho  Winonm  basit,  otnceled  m  to  Oshkosb  July  1, 1010. 

The  same  rates  are  applied  as  proportional  and  local  rates  fr<»n 
Buffalo  to  Milwaukee  or  Manitowoc  and  as  proportional  rates  from 
Pittsburgh.  The  local  rates  from  Pittsburgh  to  the  points  named 
are  2  cents  on  each  class  higher  than  the  proportional  rates  fnmi 
Pittsburgh.  The  lowest  combinations  from  Buffalo  and  Pittsburgh 
are  therefore  the  same. 

Complainants  compare  the  rates  from  Pittsburgh  to  Oshkosh  with 
those  from  Pittsburgh  to  Galesburg,  111.,  while  defendants'  com- 
parisons are  with  rates  from  Cleveland  to  Cedar  Rapids  and  Belle 
Plaine,  Iowa,  from  Columbus  to  Moberly,  Mo.,  and  from  Buffalo  to 
Bowling  Green,  Ky.  These  comparisons  are  shovm  in  the  follow- 
ing table : 


» 

Pittrbur^  to  Oalesbon. 

Ctoretena  to  Oedtr  Rsplds 

diTvland  to  BeUo  Plafiio 

OatanboitoMobcc^.... 

BoflUo  to  Bowlliif  Omn. .....••  ••••... 


Miles. 


611 
557 


578 
072 


5C.3 
7&1 
84.5 
82.8 


61.5 
67.2 
71.0 
60.5 
72 


80.4 
50.3 
53.3 
55 


27.3 
35.7 
88L1 
80.1 
44 


28.6 
28L9 
SL2 
8L4 


Taking  Wausau  as  representative  of  the  Wisconsin  River  Valley 
group  there  are  shown  in  the  following  table  comparisons  similar 
to  those  stated  with  reference  to  Oshkosh : 


Tnm  Plttibargb  to  Wtaaan. 

Miles. 

1 

2 

8 

4 

» 

Mnt  ttmaih  ntM 

701 

07.8 
02.3 

oa3 

6a7 

81 
77 
75 
52.6 

61.5 

60 

58 

4a4 

48.1 

45.1 
43.1 
2&4 

87.4 

MBttowooTooal  4oinbfnftti<^n 

88L0 

96,9 

Mat  tlumifii  ntct  askod  byoomidftinants 

24.8 

29.6 

22.4 

17.0 

14.7 

12.0 
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In  the  following  table  are  shown  ocMnparifions  of  rates  from 
Cincinnati  to  Oshkosh  similai  to  those  shown  with  reference  to 
rates  from  Pittsburgh : 


From  dndBDAti  to  Oahkosli. 

Mflea. 

1 

3 

3 

4 

6 

Joint  throng  rates  1 ••... 

461 

3iL3 

73.3 

70 

43.3 

73 

66.6 
58.3 
41.6 

64.6 

6L6 
46.3 
3L6 

37.1 
36 

31.4 
2L6 

SL4 
3Ql3 

Manitowoc  proportional  comblnatioD . .     . 

.......... 

HI 

•13 

nmlnrtlmi  from  iowwt  fmnbination . 

30.1 

16.7 

13.7 

3.8 

II 

1  Tba  Winona  basis,  oancelad  as  to  Othkoih  Jnlj  1, 1916. 

The  differences  between  the  local  and  the  proportional  rates 
from  Manitowoc  to  Oshkosh  have  been  stated.  The  proportional 
rates  from  Cincinnati  to  Manitowoc  are  lower  than  the  local  rates 
for  that  movement,  for  the  first  five  classes,  by  the  following: 


Glasses 


.—    1 


Cento a  8 


2 
5.8 


8 
4.2 


4 
8.1 


5 
2.1 


These  proportional  rates  are  the  local  rates  to  Chicago,  applied 
proportionally  through  the  Wisconsin  lake  ports. 

Complainants  compare  the  rates  from  Cincinnati  to  Oshkosh  with 
rates  from  Cincinnati  to  Dubuque,  while  defendants'  comparisons 
are  with  rates  from  Cincinnati  to  Jefferson,  Mo.,  from  Defiance, 
Ohio,  to  Belle  Plaine,  Iowa,  and  from  Cleveland  to  Junction  City, 
Ky.    These  comparisons  are  shown  in  the  following  table: 


Miles. 

1       < 

3 

3 

4 

1 

Cinfllunati  to  Dnboout 

467 
464 
444 
383 

61.1 

sai 

7016 

7a3 

43.7 
72.2 
64.3 
87.6 

33.8 
64.8 
48.3 
64.3 

23.4 

4ao 

36.3 

3318 

3QlI 

311 

Daflanoa  to  Bella  Plaina 

US 

(Saratend  to  Jnnotlon  CitT 

H7 

Similar  comparisons  with  reference  to  rates  from  Cincinnati  to 
Wauaau  are  shown  in  the  following  table : 


mm  CtaMtanatl  to  Wanan. 

Ifllsa. 

1 

3 

3 

4 

6 

Ifltat  thfiHMb  ntta..ii^...^ixxj>i>.. 

600 

38.3 

01.3 

96 

56.4 

n 

75 

60.7 

47.3 

67.6 
56.6 
58.3 
36.3 

4D.1 

43 

38.0 

34.2 

34.1 

Ifanltowoo  loeal  eombtnatlon 

35.1 

33.1 

Joint  tlnooili  rates  asked  by  oompiainants. 

8LS 

RffloflHoQ  from  lirtft  immMnaM^. 

33.6 

23.4 

17.6 

14.7 

ttl 

With  these  rates  complainants  compare  the  rates  from  Cincinnati 
to  Postville,  Iowa,  while  for  a  similar  distance  defendants  make 
c<Hnpari8on  with  rates  from  Toledo  to  Nevada,  Iowa,  from  Defiance, 
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Ohio,  to  Boone,  Iowa,  from  Columbus  to  Jefferson,  Mo.,  and  from 
Detroit  to  Corbin,  Ky.   These  comparisons  are  as  follows : 


Ufkm. 

1 

3 

3 

4 

6 

GhMiniMti  ti>  PortTfllf 

6« 
661 
631 
666 
444 

67.6 
87.1 
90.0 
93.3 
10L4 

67.3 
7L7 
71.1 
77.6 
97.7 

49.7 

64.6 

66.2 

60 

T9.7 

90.6 
40.4 
41.3 
44.6 
69.3 

34.6 

Totedo  to  NffTtdA ................  X ...... . 

83.0 

PfA^i^^  *«  Boone.....,, .................. 

93.7 

96.4 

Dttroit  to  Corbin.... 

SL7 

Complainants  compare  rates  from  the  Fox  River  group,  Oreen  Bay 
group  and  Milwaukee  to  points  in  Indiana  and  western  Ohio.  These 
comparisons  may  be  illustrated  by  the  rates  to  Logansport,  Ind., 
which  are  the  following: 


To  LofftDsport  from— 

1 

3 

• 

4 

6 

6 

Othkoffh 

61.6 
66.7 
83.6 

61.0 
47.8 
90.4 

43.7 
96.3 
31.7 

30.3 

36.9 

.       16.9 

38.6 

31 

13.6 

33 

Orton  Bit  .                                ^  x .  ^ .  ^ .  ^ . 

17.0 

MOwMkM 

U 

Complainants  make  numerous  other  comparisons  of  the  rates  to 
the  complaining  cities  with  rates  to  points  in  Illinois  and  Iowa. 
These  comparisons  show  substantial  differences  flomilar  to  those 
which  appear  in  the  foregoing  tables. with  reference  to  rates  from 
Pittsburgh  and  Cincinnati  to  Oshkosh  and  Wausau.  It  is  unneces- 
sary, therefore,  that  they  be  set  forth  here. 

Bevenue  statistics  of  the  North  Western  and  the  Milwaukee  for 
the  year  ended  June  80,  1915,  taken  from  reports  to  this  Commis- 
sion and  various  state  commissions,  are  a  part  of  complain- 
ante'  evidence.  Those  items  to  whidi  special  attention  was  called  are 
shown  in  Tables  A  and  B  of  the  appendix  to  this  report 

Complainante'  witnesses  in  the  central  Wisconsin  cities  case  were 
two  wholesale  grocers,  located  at  Oshkosh  and  Stevens  Point,  respec- 
tively, the  secretary  of  a  fanners'  association,  a  manufacturer  of 
bottle  wrappers  and  excelsior  pads  at  Oshkosh,  and  three  rate  wit- 
nesses. The  competition  emphasized  by  the  wholesale  grocers  is 
with  Chicago,  Mlwaukee,  and  Manitowoc,  and  the  relation  of  rates 
on  canned  goods  was  discussed  at  some  length.  The  all-rail  rate  on 
that  commodity  in  carloads  from  Baltinu»«  to  Stevens  Point  is  89J(, 
oomposed  of  a  rate  of  iSJi  cente  to  Chicago  or  Milwaukee  and  11 
oents  beyond.  The  rate  of  11  cente  is  the  fifth-class  proportional 
rate  and  is  not  applicable  to  canned  goods  distributed  locally  from 
IGlwaukee.  When  so  shipped  the  local  fourth-class  rate  of  21  cente 
lees  than  carlocMl  applies.  There  is  a  lake-and-rail  rate  of  22  cente 
from  Baltimore  to  Milwaukee.    The  grocery  jobber  at  Stevens  Point 
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received  no  canned  goods  in  1915  by  the  all-rail  movemeit.  He  dis- 
tributes to  the  east  and  sooth  for  a  range  of  about  50  miles  on  an 
even  basis  with  his  competitors  at  the  lake  ports;  to  the  north  about 
75  or  80  miles.  Rhinelander  was  named  as  an  illustrative  point  to 
the  north.  The  witness  pointed  out  that  the  lake-and-rail  jobbing 
combination  to  Shinelander  on  Milwaukee  is  45  cents,  on  Stevens 
Point  56  cents.  He  has  no  competition  with  any  Illinois  cities  except 
Chicago.  He  also  distributes  kraut  received  from  Baltimore  and  in 
this  trade  meets  the  competiti(m  of  that  commodity  manufactured  in 
Milwaukee. 

The  Oshkosh  ^olesale  grocer  testified  ^as  to  competition  with 
Chicago,  the  lake  ports  of  Wisconsin  and  interior  points  such  as 
Wausau,  Stevens  Point,  and  Marshfield.  He  distributes  groceries 
to  the  north  of  Oshkosh  for  distances  of  50  to  75  miles  before  met- 
ing material  competition  from  those  cities.  In  certain  lines  his  dis- 
tribution reaches  as  far  north  as  Ashland,  to  the  east  about  halfway 
to  Milwaukee,  to  the  south  beyond  Fond  du  Lac,  to  the  west  as  Hr 
as  Grand  Rapids  and  Marshfield.  It  was  testified  that  there  are 
points  75  miles  north  of  Oshkosh  to  which  the  local  rates  from  Mil- 
waukee are  the  same  as  from  Oshkosh,  and  at  those  points  the  Mil- 
waukee competition  is  met  by  shrinkage  of  profits. 

The  manufacturer  of  bottle  wrappers  and  excelsior  pads  testified 
as  to  competition  on  excelsior  pads  with  Sheboygan  and  described 
his  selling  territory  as  restricted  to  Wisconsin,  Illinois  north  of  a  line 
from  Chicago  to  St.  Louis,  with  some  sales  in  the  latter  dty.  The 
raw  materials  for  bottle  wrappers  are  drawn  mostly  from  Ohio  and 
Indiana,  due  to  the  fact  that  but  little  of  the  grade  of  paper  used 
is  manufactured  in  the  Fox  River  Valley.  The  rate  on  this  paper 
from  Lockland,  Ohio,  a  suburb  of  Cincinnati,  to  Oshkosh  is  1&9 
cents,  to  Sheboygan  11.4  cents.  It  was  testified  that  bottle  wrappers 
could  not  be  shipped  from  Oshkosh  into  central  freight  association 
territory  because  of  the  relation  of  freight  ratea  There  are  manu- 
facturers of  the  same  product  located  at  Dayton,  Ohio,  and  Cincin- 
nati, nearer  the  source  of  the  raw  materials.  Assuming  the  discrimi- 
nation complained  of  by  this  witness  to  have  been  established,  no 
order  could  be  made  in  this  case.  The  rates  on  excelsior  pads  and 
bottle  wrappers  from  Oshkosh  to  Chicago  and  Milwaukee  are  c<»i- 
modity  rates  and  therefore  not  in  issue,  as  complainants'  counsel 
concedes. 

THB  INFLUKNCB  OF  THE  CAR-FEBRT  IJNB8. 

The  complainants  in  these  cases  have  relied  largely  upon  com- 
parisons with  rates  applicable  to  adjacent  territory  in  and  near  the 
state  of  Wisconsin.    Such  are  the  comparisons  of  rates  to  points  m 
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northern  Illinois,  to  the  upper  Mississippi  Biver  crossings,  to  the  Wis- 
consin lake  ports,  to  liie  Green  Bay  group,  and  to  St.  Paul.  The  de- 
fendants are  unwilling  to  concede  that  any  of  these  rates  may  prop- 
erly be  made  the  measure  of  rates  to  interior  Wisconsin  pointe  for 
the  reason  that  they  are  controlled  by  competitive  conditions.  Thus 
the  extension  of  prorating  territory  into  northern  Illinois  and  to 
the  upper  Mississippi  Biver  crossings  is  ascribed  to  competiticm,  for 
traffic  transported  from  the  east  through  Chicago,  between  the 
western  lines  and  the  eastern  lines  reaching  that  territory  over  their* 
own  rails;  the  establishment  of  the  Wisconsin  lake  ports  as  100  per 
cent  points  is  explained  as  due  to  the  desire  of  the  car-ferry  lines  to 
Bhare  in  throu^  traffic  with  routes  through  the  Chicago  gateway; 
the  rates  applying  across  lake  to  and  from  the  Green  Bay  group, 
made  by  differentials  over  the  rates  to  and  from  the  ports,  are  said  to 
be  due  to  the  accessibility  of  Green  Bay  to  transportation  Iff  water; 
and  the  proportional  rates  applying  on  eastern  traffic  to  St.  Paul 
were  established  to  meet  rates  fixed  by  the  Canadian  lines  which 
were  themselves  influenced  by  the  lake-and-rail  rates  to  Duluth. 
While  not  denying  the  fact  of  these  competitive  influences,  counsel 
for  the  central  Wisconsin  cities  urges  that  the  interior  cities  of  that 
state  have  not  received  the  benefit  of  such  influences,  and  that  those 
cities  have  been  ^  marooned  "  by  holding  their  rates  at  a  high  level 
while  the  surrounding  territory  has  had  the  benefit  of  water  compe- 
tition. The  carriers  with  equal  vigor  insist  that  the  present  rates 
to  and  from  interior  Wisconsin  do  reflect  the  influences  of  water 
competition.  As  evidence  of  this  they  refer  to  the  100  per  cent  rates 
at  the  lake  ports,  without  which  they  assert  that  the  higher  combina- 
tions via  Chicago  would  be  the  normal  basis,  to  the  proportional 
rates  from  the  nearest  lake  port  or  nearest  point  on  the  rim  of  a 
group  to  which  100  per  cent  rates  are  applied  under  the  fourth  sec- 
tion, and  to  the  application  of  the  St.  Paul  rates  at  intermediate 
points  which  would  otherwise  take  a  higher  combination.  But 
counsel  for  the  complainants  insists  that  the  St.  Paul  rates  should 
be  graded  back,  that  rate  zones  should  be  established  across  the 
state  of  Wisconsin,  and  that  the  prorating  basis  should  not  stop  at 
the  lake  ports.  It  is  asked  that  the  stated  percentages  of  New  Yoi^- 
Chicago  rates  be  required  by  ordier  to  be  applied  through  the  Wis- 
consin lake  ports,  leaving  it  to  the  carriers'  judgment  to  meet  that 
c(»npetition  via  the  Chicago  gateway  or  not,  as  they  choose.  This 
positicm  was  discussed  at  some  length  in  the  record,  particularly  in 
the  testimony  of  the  witness  who  gave  the  history  of  the  building 
t>f  the  early  lines  of  railroad  in  the  state  of  Michigan,  the  develop- 
ment of  the  break-bulk  boat  and  the  later  car-ferry  service  and  the 
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«8UUiriuneDi  oi  the  100  per  cent  rates  at  the  Wisconsm  lake  ports. 
Upon  the  genetml  qaeation  of  the  possibility  of  rates  lower  across 
lake  thaa  Tia  Chicago,  and  of  handling  traffic  by  car  ferries,  this 
witness  expiessed  the  following  views: 


Ib  tte  &ef9k)pmta^  «C  thniesh  trmJIe  the  car-fteiry  expirations  across  Late 
MkMfUk  bav«  ^wkiped  Jast  as  mmch  weBtboond  traffic  as  tbey  have  eastboond 
traflie.  mad  it  fcs  "ffsj  satisfactory  to  the  railroads  ttiat  operate  car  ferries,  and 
they  are  not  taldiis  traffic  from  anj  of  tlie  eTisting  trunk  lines ;  they  are  just 
CKtlng  tbt  aierflow  of  traffic    •    •    • 

Tbe  car-ferry  routes  are  not  independent  in  the  origin  of  traffic  they  would 
■tore  mestboand;  they  are  dependent  upon  connecting  railroads  from  ^i^iidi 
connectinc.  railroads  this  traffic  largely  originates,  and  those  connecting  rail- 
roads hare  their  railroads  through  to  Chicago,  and  in  the  handling  of  tralBc  1 
where  cocnpetitiTe  gateways  exist  yon  can  not  encourage  a  preference  througli 
any  gateway  on  throng  traffic ;  diere  wHI  be  a  parity  of  conditions  reached ;  it 
does  not  make  any  dtfference  what  they  may  be,  where  the  territory  may  be. 
Uiat  parity  of  condidoiiB  is  bowid  to  be  readied,  but  it  is  p^ltetly  logical  in 
the  operation  of  these  great  transportation  companies  between  the  east  and 
west,  that  through  rates  are  adjusted  throng  all  gateways. 

I  hare  not  been  able  to  see  any  advantage,  and,  further,  while  we  have 
dreamed  on  the  Pere  Marquette  Railroad  oi  our  line  from  Toledo  and  Detroit 
as  the  great  short  distance  between  the  northwest  and  the  seaboard,  and  we 
have  preached  and  we  have  pressed  in  the  east  for  tiiose  advantages  on  acooost 
of  mileage,  because  it  was  the  ahortest  line  between  the  northwest  and  the 
seaboard  we  could  never  get  the  advantage.  It  can  not  be  obtained.  There 
are  too  many  in  the  market  for  tliis  through  traffic;  that  is  the  great  prize  of 
the  transportation  companies,  the  through  traffic  Most  of  these  railroads  have 
got  a  capacity  that  Is  in  excess  oi  their  local  traffic,  and  they  go  outside  to  get 
this  through  traffic  and  it  is  an  enormous  volume,  because  the  surplus  most 
move  to  the  seaboard  for  its  market  that  whidi  grows  in  the  west  Now  the 
xvest  is  the  consumer  of  the  manufactured  products  in  the  central  and  Atlantic 
states,  and  that  great  surpl^^  is  the  prize  among  all  these  roads,  and  one  at 
them  can  not  get  the  advantage  over  the  other,  ^e  have  been  seeking  the 
ben^t  of  that  advantage  through  Manitowoc  or  through  Milwaukee.  We  can 
not  get  it  It  is  impossible.  The  parity  will  be  rea<^ed  some  way  or  other, 
and  no  one  route  will  have  the  advantage  over  another. 

The  witness  expressed  the  opinion  that  the  car-ferry  lines  would 
have  an  advantage  in  service  over  the  Chicago  gateway  to  the  Fox 
River  territory  but  could  not  handle  the  business  of  the  entire  state 
^with  almost  any  facilities."  He  emphasized  the  growth  of  the 
state  of  Wisconsin,  its  diversity  of  traffic,  and  said  : 

We  fM  *  *  *  in  the  state  of  Michigan  a  Uttle  envious  at  the  magniflceot 
railroad  systems  that  take  care  of  the  state  of  Wisconsin,  and  we  lay  it— I 
tfVft  it  as  a  transportation  man— to  the  magnificent  facilities  that  ttioee  ra&- 
roads  have  given  that  have  made  this  state  what  it  is.  *  *  *  We  can  not 
serve  the  state  of  Wisconsin  throng  car  ferriea  We  will  take  aU  we  can  git 
and  we  are  getting  aU  we  can  cany. 
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This  case  is  quite  frankly  stated  to  be  an  outgrowth  of  those  which 
have  been  reviewed  in  the  foregoing  paragraphs.  The  evidence  of- 
fered by  complainants  is  comparatively  brief,  while  that  of  defend- 
ants consists  in  large  part  of  the  testimony  offered  by  their  witnesses 
in  the  case  of  the  central  Wisconsin  cities,  made  a  part  of  this  record 
by  exhibits. 

The  rates  in  issue  are  made  in  the  same  manner  as  those  of  the 
Fox  Biver  group  already  described.  Complainants  ask  that  class 
rates  between  New  York  and  these  towns  be  made  104  per  cent  of 
the  New  York-Chicago  rates.  That  this  percentage  would  be  rea- 
sonable seems  to  have  been  the  general  judgment  of  complainants' 
counsel,  based  upon  the  assumption  that  110  per  cent  would  be  rea- 
sonable for  the  Fox  River  group.  As  to  central  freight  association 
territory  the  same  theory  of  reasonable  differences  over  rates  to  the 
lake  ports  is  urged  as  in  the  case  of  the  central  Wisconsin  cities. 
Complainants  do  not  show  what  the  rates  proposed  by  them  would 
be  in  cents  per  100  pounds,  nor  the  reductions  which  these  rates 
would  make  necessary  from  those  now  in  effect. 

The  complaint  charges  in  substance  that  the  present  relation  of 
rates  results  in  undue  prejudice  to  the  eastern  Wisconsin  towns  and 
in  undue  preference  to  Milwaukee,  Sacine,  Waukesha,  Sheboygan, 
and  Manitowoc.  Stress  was  laid  upon  the  unreasonableness  of  the 
joint  through  class  rates  from  central  freight  association  territory 
in  that  they  exceeded  the  combination  on  the  lake  port  gateways. 
These  joint  through  rates  were  canceled  as  to  all  of  the  eastern 
Wisconsin  towns  on  July  1, 1916.  The  present  rates  are  made  on  the 
lowest  combination  by  any  gateway  through  which  the  traffic  may 
move.  The  local  rates  between  Sheboygan  and  Plymouth  are  ap- 
plied proportionally  between  the  latter  point  and  Milwaukee  and 
Manitowoc. 

These  proportional  rates  and  the  corresponding  local  rates  for 
the  first  five  classes  are  shown  in  the  following  table : 


From  Plymouth  to— 

llUes. 

1 

4 

• 

i 

4 

J 

IfllwsnkM.  locH* ,.,, 

66 
66 
30 
30 
14 

28 
15 
22 
15 
15 

22.5 

12 

17.5 

12 

12 

19.5 

10 

15 

10 

10 

14.5 

0 
13 

0 

0 

U.5 

wnwinkw.  pTODorttoB^  r ■, 

6 

liaidtowoc.  Toed 

10 

6 

6 

Frmn  these  gateways  to  the  other  complaining  towns  there  are  no 
proportional  rates  in  effect. 

Two  witnesses  representing  shippers  were  examined  in  behalf 
of  the  complainants.  The  interest  of  one  is  in  rates  applicable  to 
ansilage  cutters  from  West  Bend,  and  on  the  inbound  materials 
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from  Shebojgmn  Falls. 
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of  dass-rate  oomparisons  in  the 

to  set  forth  similar  com- 

Wiscoosin  towns.     For  the 

do  not  require  statement  here. 
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1m  i^  pecjtiCK  tbe  Ckticaeo  Assodatioo  of  Commeroe,  intenrentf 

dtes.  denies  that  the  appUcs- 
freight  association  scales  to  Clin- 
niiwiis.  while  idling  to  apply  those 
a»  the  CT^niaiBing  csties;.  resaks  in  unjust  discrimination; 
it  ""  expresses  the  eoBrictioB  that  the  rrtntfion  and  maintenance  of 
the  trmk  line  and  oentral  fraght  association  scale  of  rates  to  and 
fros  cnwplainirg  c:ties  msst  nkiBatdj  cause  the  application  of  said 
scales  to  he  extcbded  to  cover,  sohstantially  speaking,  the  entire 
^ate  of  WtscoBSOL*  and  areis  tikal  the  eztoision  of  those  scales 
to  and  fron  the  complaiBing  cities  will  work  an  unjust  and  undue 
discriminative  against  the  city  of  Chicago,  its  merchants  and  manii- 
fMturers.  The  origin  and  developoient  of  the  central  freight  asso- 
ciation srale  were  referred  to  in  connection  with  the  evidence  offered 
br  this  intervener^  but  need  not  he  dealt  with  here.  One  of  the  fads 
strongly  emphasiaed  may  be  stated  by  comparison  of  the  rates 
governed  by  oficial  classification  from  Indianapolis  to  Dubuqoe, 
which  complainants  ask  to  be  prescribed  to  Madison,  with  those 
applicable  from  Chicago  to  Madison  which  are  gpremed  by  western 
classification: 


Mites. 

1 

9 

3 

4 

s 

Fi« 

:§£; 

M^t^fcfDlilWJIlt 

3SS 

130 

47.9 
SS.S 

S.S 

30.7 

17.S 

n.7 

Vm 

y^.^.*  M ■  1 II    ....u » 

9JB M adbfli                       ...           . . .  • 

H 

In  many  instances  ratings  under  the  oflicial  classification  are  lower 
than  those  under  the  western.  It  is  the  judgment  of  that  intervener 
that  the  central  frei^t  assodaticm  scale  ou^t  to  be  curtailed  rathtf 
than  extended  and  that  the  transportation  conditicM[is  west  of  Chicago 
justify  a  higher  scale  of  rates  than  is  effective  east  of  that  city. 

It  was  also  testified  by  the  representative  of  the  Chicago  interests 
that  substantially  all  the  merchandise  ^that  comes  fnHn  the  east 
through  Chicago  is  handled  under  almost  identically  the  same  ouidi- 
tions  as  the  local  traffic  from  Chicago."  Charges  for  cartage  must  be 
paid  and  deliveries  are  made  at  the  local  station  of  the  outbound 
carrier,  where  the  merchandise  is  frequently  loaded  into  the  same  car 
as  the  traffic  originating  at  Chicago.    Evidence  was  also  offered  hj 
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the  defendants  to  the  same  effect.  The  witness  for  the  North  West- 
ern testified  that  an  exhaustive  study  had  been  made  by  that  carrier 
of  the  cost  of  handling  local  traffic  at  its  various  stations  as  compared 
with  the  cost  of  handling  through  traffic.  He  stated  that  at  the 
Wood  street  freight  station  in  Chicago  practically  all  of  the  through 
traffic  from  the  east  is  transferred;  that  it  is  almost  exclusively  a 
transfer  station,  while  the  State  street  station  is  practically  a  local 
station.  It  was  found  that  the  costs  of  handling  traffic  at  the  two 
stations  were  within  a  few  cents  per  ton  the  same.  Another  study 
with  reference  to  the  costs  of  handling  a  local  shipment  as  compared 
with  a  through  shipment,  in  carloads,  showed  practically  the  same 
result  It  was  testified  that  the  larger  part,  if  not  all,  of  the  less- 
than-carload  shipments  by  car-ferry  routes  into  Wisconsin  are  re- 
handled  at  the  lake  ports.  These  are  among  the  ccmsiderations 
emphasized  by  defendants  in  support  of  their  view  that  the  combina- 
tion of  two  reasonable  intermediate  rates  makes  a  reasonable  charge 
for  Wisconsin  traffic. 

The  Merchants  &  Manufacturers  Association  of  Milwaukee,  the 
largest  manufacturing  and  jobbing  center  of  the  state  of  Wisconsin, 
opposes  the  petitions  of  complainants  in  these  cases.  This  interven- 
tion is  chiefly  in  the  interest  of  the  jobbers  and  wholesale  dealers 
of  that  city.  The  Milwaukee  jobber  pays  the  local  rates  from  trunk 
line  territory  on  inbound  traffic  and  distributes  under  local  rates  out- 
bound, while  the  through  inbound  charges  to  interior  cities,  as 
already  shown,  are  made  by  the  combination  of  local  rates  to  Mil- 
waukee and  proportional  rates,  in  many  instances,  beyond.  It  is 
asserted  that  the  differences  beyond  these  local  and  proportional 
rates  from  Milwaukee  for  a  long  period  have  given,  to  the  jobbers 
located  both  in  eastern  trunk  line  territory  and  interior  Wisconsin, 
advantages  in  through  transportation  charges  over  the  jobbers  at 
Milwaukee,  and  that  to  grant  the  petitions  of  the  complainants 
would  substantially  increase  those  advantages.  It  does  not  appear 
necessary  to  repeat  here  the  rate  comparisons  offered  by  this  inter- 
vener. They  relate  chiefly  to  the  inbound  movements  to  the  jobbing 
centers.  For  the  further  movement  from  the  interior  centers  to 
the  point  of  distribution  rates  must  be  paid  for  which  these  compari- 
sons do  not  make  allowance  and  there  are  doubtless  instances  where 
the  comparisons  favor  Milwaukee.  That  cc»nplainants'  proposed 
rates,  however,  would  operate  to  Milwaukee's  disadvantage  seems 
clear.  That  city  urges  recognition  of  its  geographical  location.  Its 
position  is  summarized  in  argument  as  follows: 

Being  a  breaking  point  in  service  between  the  east  and  west,  it  has  naturaUy 
and  loglcaUy.  been  made  a  breaking  point  for  through  rates.  Milwaukee  stands 
at  the  border  line  of  two  traffic  territories,  the  rate  bases  of  which  have  long 
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^  Tbe  circmnfltanrfii  and  conditions  whiA  ha^e  been  loat  stron^y 
operatiTe  in  requiriDg  the  maintenanee  of  the  peeaBni  Itrtl  of  rates 
to  tbe  Iowa-  and  upper  MJampippi  BiTer  croasineB  and  to  points  in 
Dortbern  Illinois  do  not  apfdy  to  transportation  to  tiie  Wisconsb 
cities  inTolred  in  this  case  and  therefore  have  not  exerted  the  same 
influence  upon  tbe  rates  to  and  from  thoee  dties.  It  has  not  been 
shown  that  tbe  same  rates  per  nule  dioold  be  applied  to  those  cities 
n»  to  points  in  prorating  territcny.  Tbe  diffonmces  in  competitive 
conditions  and  other  circumstances  shown  of  rec(»d,  bowcTer,  do 
not  justify  the  present  large  differences  betweai  the  daas  rates  ap- 
plicable to  and  from  points  in  northern  Illinois  and  on  the  Mississippi 
Uiver  in  Iowa,  on  the  one  hand,  and  those  applicable  to  and  inxct 
( itiee  in  southern  Wisconsin,  on  the  other.  We  find  that  the  dass 
rates  between  New  England,  trunk  line,  and  central  freight  assodt- 
tion  territories,  and  the  southern  Wisccmsin  cities  and  La  Crosse  are 
unreasonable  and  unduly  prejudiciaL  Joint  through  dass  rates 
on  the  basis  outlined  below  and  governed  by  official  classification 
flhould  be  substituted  in  their  stead.  Class  rates  between  New  York 
and  those  cities  shall  not  exceed  the  following  percenta^  of  the 
New  York-Chicago  rates:  To  La  Crosse  145  per  cent,  to  Madison 
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and  Stoughton  125  per  cent,  and  to  Beloit,  JanesviUe,  and  Water- 
town  118  per  cent.  At  these  percentages  of  the  present  New  York- 
Chicago  rates  the  first-class  rates  from  New  York  in  cents  per  100 
pounds  will  be  114.8  to  La  Crosse,  98.5  to  Madison  and  Stoughton, 
and  93  to  Beloit,  JanesviUe,  and  Watertown.  Class  rates  between 
other  points  in  trunk  line  territory  and  points  in  New  England 
territory,  on  the  one  hand,  and  the  above-named  Wisconsin  cities, 
on  the  other,  shall  bear  the  same  relation  to  the  rates  here  fixed 
between  New  York  and  those  cities  as  the  class  rates  between 
the  same  points  have  heretofore  borne  to  the  rates  between  New 
York  and  the  Wisconsin  cities  above  named.  Defendants  will  be 
expected,  on  or  before  June  30,  1917,  to  adjust  class  rates  between 
points  in  central  freight  association  territory  and  the  above-named 
Wisconsin  cities  with  proper  relation  to  the  rates  here  found  reason- 
able between  points  in  trunk  line  territory  and  those  cities  and  in 
such  manner  as  to  give  complainants  reasonable  rates,  free  from 
undue  prejudice  or  disadvantage.  Defendants  will  also  be  expected 
to  maintain  to  and  from  intermediate  points  rates  reasonably  related 
to  the  rates  herein  prescribed  to  and  from  the  points  above  named. 
The  conclusions  herein  are  independent  of  other  proceedings  now 
pending  said  to  be  based  upon  alleged  emergencies  and  which  must 
be  determined  upon  other  considerations  than  the  instant  record 
presents. 

Our  findings  are  not  to  be  understood  as  condemning  the  making 
of  class  rates  to  Wisconsin  points  on  the  lowest  combination,  except 
as  rates  so  made  to  southern  Wisconsin  cities  have  resulted  in  charges 
disproportionately  high  when  compared  with  class  rates  to  terri- 
tory immediately  adjacent  in  Illinois  and  on  the  Mississippi  River 
in  Iowa.  The  evidence  before  us  does  not  indicate  that  any  of  the 
complaining  cities  or  towns  other  than  those  above  named  are 
prejudiced  by  reason  of  the  lower  class  rates  applicable  to  points 
in  prorating  territory  or  that  the  class  rates  under  attack  to  and 
from,  those  cities  and  towns  are  unreasonable  per  se.  Commodity 
rates  under  attack  have  not  been  shown  to  be  unreasonable  or  unduly 
prejudicial. 

4.  The  defendants  did  not  attempt  to  justify  the  departures  from 
the  fourth  section  covered  by  the  applications  set  for  hearing  with 
these  cases,  and  those  applications  will  therefore  be  denied.  De- 
fendants have  asserted  their  willingness  to  adjust  all  through  rates 
to  and  from  Wisconsin  points  herein  involved  so  as  not  to  exceed 
the  aggregates  of  intermediates  and  to  observe  the  twin  cities  rates 
as  maxima.  They  will  be  expected  to  make  such  revision  in  instances 
not  covered  as  well  as  in  instances  covered  by  fourth  section  appli- 
cations set  down  herewith. 

Orders  will  be  entered  aoooidingly. 
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No.  8871. 

RAILROAD  COMMISSIONERS  OF  THE  STATE  OF 

FLORIDA 

SOUTHERN  EXPRESS  COMPANY  ET  AL. 


Bubmiitea  February  U,  1917.    Decided  May  17,  1917. 


Upon  complaint  that  the  facilities  for  the  shipment  of  strawberries  from  Florida 
points  to  various  destinations  in  eastern  trunk  line  territory  are  inade- 
quate and  defective  and  that  the  rates  for  transportation  and  refrigera- 
tion are  unjust  and  unreasonable;  Held: 

1.  Following  the  decision  of  the  Supreme  Court  of  the  United  States  in  United 

State*  y.  Permaylvania  R.  R,  Co.,  242  U.  S.,  206,  the  Oommission  is  with- 
out authority,  in  the  absence  oi  undue  discrimination,  to  order  carriers 
to  acquire  equipment  of  a  special  type  or  to  require  the  transportation 
of  refrigerator  cars  in  passenger  or  special  trains. 

2.  Rates  and  refrigeration  charges  for  the  transportation  of  strawberries  from 

and  to  points  involved  not  shown  to  be  unjust  or  unreasonable. 

D.  C.  McMuUen  for  complainant. 

Alamo  Wilder  for  Plant  City  Growers'  Association,  Kathleen 
Growers'  Association,  Dover  Strawberry  Association,  and  Sidney 
Truck  Growers'  Association. 

Robert  C.  Alston^  PhiUp  H.  Alston^  and  W.  W.  Owen  for  Southern 
Express  Company. 

B.  Walton  Modte  and  Frank  W.  Owathmey  for  Seaboard  Air  Line 
Railway,  Atlantic  Coast  Line  Bailroad  Company,  Richmond,  Fred- 
ericksburg &  Pot(»nac  Railroad  Company,  and  Southern  Railway 
Company. 

H.  K.  Crafts  for  Seaboard  Air  Line  Railway. 

Rbpqbt  of  thb  Commission. 

Olark,  Corwmierianer: 

The  Railroad  Commissioners  of  the  State  of  Florida  attack  the 
rates  for  transportation  and  refrigeration  of  strawberries  from  pro- 
ducing points  in  Florida  to  various  points  in  eastern  trunk  line 
territory,  and  allege  that  the  facilities  provided  for  such  transporta- 
ticm  are  inadequate.  The  prayer  is  for  the  establishment  of  re- 
frigerate express  service  on  passenger  trains  or  in  trains  making 
passenger  train  time;  that  a  faster  schedule  be  required;  and  that 
just  and  reasonable  rates  be  prescribed. 
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There  are  two  principal  strmwberry  producing  districts  in  Florida. 
One  is  about  50  miles  southwest  of  Jacksonville,  in  which  the  principal 
shipping  points  are  Baif  ord  and  Lake  Butler  on  the  Atlantic  Coast 
Line  Bailroad,  and  Lawtey  and  Starke  on  the  Seaboard  Air  Line 
Railway.  The  other  is  about  145  miles  farther  south,  of  which 
Plant  City,  served  by  both  roads,  is  the  principal  shipping  point 

There  are  three  methods  of  transporting  strawberries  from  Florida. 

(1)  By  express,  in  crates,  unrefrigerated,  which  is  referred  to  as 
^  open  express,^  and  used  cmly  to  a  limited  extent  at  the  beginning 
of  the  season  or  in  shipping  to  near-by  points.  No  complaint  is 
made  of  the  rates  under  this  method. 

(2)  By  express,  in  portable  refrigerator  boxes  termed  ^^pony 
refrigerators.**  The  boxes,  which  are  equipped  with  reservoirs  or 
pans  for  ice  and  have  a  capacity  of  either  64  or  80  quarts  of  berries 
each,  are  loaded  into  the  ordinary  express  cars,  handled  in  passen- 
ger trains.  The  carrier  does  not  own  the  boxes  and  is  not  respon- 
sible for  the  refrigeration.  It  accepts  the  loaded  boxes  from  the 
shippers  ready  for  transportation.  The  boxes  are  usually  rented  by 
the  shipper  at  a  cost  amounting  to  about  4  cents  per  quart,  which 
includes  refrigeration  and  the  return  of  the  empty  box.  The 
64-quart  boxes  wei^  loaded  about  300  pounds  each,  but  are  accepted 
by  the  express  company  at  an  estimated  weight  of  200  pounds.  The 
80-quart  boxes  weigh  loaded  about  450  pounds  and  are  shipped  at 
an  estimated  weight  of  250  pounds.  The  express  rate  on  straw- 
berries per  100  pounds,  in  either  the  64  or  80  quart  boxes,  from 
Plant  City,  Fla.,  for  example,  to  New  York,  N.  •¥.,  is  $2.48,  amounting 
to  7.75  cents  per  quart  The  movement  by  this  method  is  much  larger 
than  that  by  open  express,  but  it  is  considered  expensive  and 
inadequate. 

(8)  By  freight,  in  refrigerator  cars,  under  which  method  the 
greater  part  of  the  traffic  is  now  handled.  The  berries  are  in 
32-quart  crates,  which  are  placed  on  the  floor  of  the  car  and  in  tiers 
above,  with  strips  of  lumber  between  to  permit  the  circulation  of  air. 
Two  carload  minima  are  provided,  one  of  100  crates,  under  which 
the  freight  rate  from  the  producing  districts  to  New  York,  the 
principal  market,  is  $1.83^  per  crate  and  the  refrigeration  rate 
72^  cents  per  crate;  and  one  of  175  crates,  under  which  the  rates 
per  crate  for  freight  and  refrigeration  are  $1.30  and  50  oents,  lespec- 
tively.  The  total  charge  per  quart  for  freight  and  refrigeraticm, 
therefore,  amounts  to  about  8  cents  under  the  100-crate  minimum 
and  5.62  cents  under  the  175-crate  minimum. 

The  Atlantic  Coast  Line  and  Seaboard  Air  Line  are  under  con- 
tract to  use  in  this  traffic  only  cars  of  the  Fruit  Growers*  Express 
Company,  commonly  referred  to  as  F.  O.  E.  cars.    That  company  is 
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bound  by  the  same  contract  to  furnish  all  the  cars  needed  for  the 
traffic.  The  time  schedule  from  points  of  origin  to  New  York  is 
about  four  and  a  half  days;  that  is,  shipments  made  on  Monday 
are  due  to  arrive  in  New  York  in  time  to  be  marketed  Friday  morn- 
ing. The  route  of  movement  is  via  the  Atlantic  Coast  Line  or  the 
Seaboard  Air  Line  to  Acca,  just  outside  of  Richmond,  Va.,  the  Rich- 
mond, Fredericksburg  &  Potomac  Railroad  and  the  Washington 
Southern  Railway  to  Potomac  Yards,  Va.,  and  the  Pennsylvania 
system  to  destination. 

Complainants  compare  these  facilities  and  rates  with  those  avail- 
able to  shippers  from  other  producing  sections,  especially  in  Loui- 
siana, to  the  same  markets.  It  is  stated  that  except  at  the  begin- 
ning of  the  Florida  season  the  Florida  growers  are  in  direct  com- 
petition with  the  Louisiana  growers  in  the  eastern  markets.  Straw- 
berries from  the  Louisiana  fields  ate  usually  transported  in  refrig- 
erator cars  moved  either  by  express  or  freight.  A  witness  estimated 
that  about  65  per  cent  of  the  movement  is  by  express  and  85  per 
cent  by  freight.  The  present  carload  minimiiTn  by  either  freight  or 
express  is  17,000  pounds.  When  handled  by  express  the  cars  are 
hauled  either  in  passenger  or  special  trains.  Express  service  is  pre- 
ferred to  freight  service  on  account  of  the  greater  expedition,  the 
more  careful  handling,  and  the  better  riding  and  refrigerating 
qualities  of  the  express  cars.  The  proportion  moving  by  express  is 
therefore  increasing. 

Shipments  leaving  Hammond,  La,,  a  representative  point,  on  Mon- 
day arrive  in  Philadelphia  or  New  York  on  Thursday,  but  too  late 
for  market  that  day.  Practically,  therefore,  such  shipments  are 
marketed  on  the  same  day  as  berries  shipped  from  Florida  at  the 
same  time.  The  difference  in  distance  is  about  500  miles  in  favor  of 
Florida.  Shipments  by  freight  from  Louisiana  are  about  one  day 
longer  in  transit.  The  freight  rate  from  Hammond,  La.,  to  New 
York  was  $1.24  per  100  pounds  at  the  time  of  the  hearing,  but  is  now 
$1,302  per  100  pounds,  and  the  refrigeration  rate  $72.50  per  car, 
making  a  combination  charge  of  about  2.74  cents  per  quart.  The 
express  rate,  Hammond  to  New  York,  is  $1.89  per  100  pounds,  or 
2.99  cents  per  quart,  and  the  refrigeration  charge  4.19  mills  per 
quart,  making  a  total  charge  of  8.41  cents  per  quart.  Shipments 
from  Louisiana  move  over  the  Illinois  Central  to  an  Illinois  junc- 
iion,  where  they  are  transferred  to  eastern  connections. 

The  Louisiana  shippers  have  lower  rates  per  quart  than  do  the 
Florida  shippers,  and  the  greater  expedition  of  the  express  shipments 
from  Louisiana  places  them  substantially  on  an  equality  with  the 
Florida  shippers  in  the  matter  of  time,  notwithstanding  the  differ- 
ence in  distance.    Practically  all  carload  shipments  of  strawberries 
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In  Decembo-,  191((,  the  Soprone  Conrt  of  the  United  States  sus- 
tained this  finding.  UnUed  StaUs  ▼.  Penmtylvamia  R.  R.  Co^  Sti 
n.  S.,  208.  Upcm  the  argument  of  the  instant  case  counsel  for  com- 
plainant stated  that  if  he  had  not  seen  the  report  of  the  CcanmissioD 
in  Penmt/lvama  Parafine  Warier  ▼.  P.  R.  R.  Co^  34  L  C-  C,  179,  he 
might  never  have  brought  this  complaint,  and  that  he  advised  the 
liiippers  that  there  was  a  possibility  of  the  Supreme  Court  of  tiie 
United  States  reversing  it.  Nevertheless  he  was  of  flie  opinion  that 
the  decision  of  the  Supreme  Court  ehould  not  govern  in  the  case 
now  before  us  for  the  reason  that  the  courts  had  before  them  cmly 
the  question  of  furnishing  additional  equipment,  while  here  is  in- 
volved tiie  question  of  enforcing  the  carriers'  obligation  to  transport 
with  proper  care  the  goods  offered  and  accepted  for  shipment.    Bat 
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the  reasoning  which  leads  to  the  conclusion  that  we  have  not  the 
power  to  compel  carriers  to  furnish  additional  equipment  leads  also 
to  the  conclusion  that  we  are  equally  lacking  in  power,  in  the  ab- 
sence of  undue  discrimination,  to  require  the  furnishing  of  equip- 
ment of  a  particular  kind  or  type.  That  this  is  the  correct  interpre- 
tation of  the  decision  is  indicated  by  the  headnote,  reading: 

without  attempting  to  d^ne  the  measure  of  the  carrier's  duty  to  satisfy  the 
needs  of  shippers  by  adding  in  quantity  or  kind  to  its  car  equipment.  Held, 
That  neither  by  the  act  of  1887  nor  the  amendatory  act  of  1906  did  Congress 
intend  that  the  enforcement  of  such  duty  might  be  compelled  by  orders  of  the 
Interstate  Commerce  Commission. 

In  reply  to  the  contention  that  the  failure  to  furnish  service  of  a 
particular  kind  or  degree  of  excellence  is  a  ^^ practice"  subject  to 
regulation  and  correction  under  section  15,  the  court  said: 

Let  us  test  the  contention  and  see  where  it  takes  us.  The  request  was  for 
a  special  facility,  a  combination  of  package  and  car,  and  the  question,  then, 
is  whether  the  neglect  to  provide  it  or  to  furnish  it  was  a  *'  practice  "  within 
the  meaning  of  S.  15.  The  far-reaching  effect  of  an  afflrmatiye  answer  is 
instantly 'apparent,  and  there  must  be  hesitation  to  declare  it  from  the  use  of 
so  inapt  a  word  as  ''practice.*'  Following  a  well-known  rule  of  construction, 
we  must  rather  suppose  its  association  was  intended  to  confine  it  to  acts  or 
conduct  having  the  same  purpose  as  its  associates.  And  there  were  many  such 
acts  for  which  the  word  could  provide — ^practices  which  confused  the  relation 
of  shippers  and  carriers,  burdened  tranq;>ortation,  favored  the  large  shiiq;)er 
and  oppressed  the  small  one.  These  have  iUustrations  In  decisions  of  the 
Oommlssion.  And  this  was  purpose  enough,  remedied  aU  that  was  deemed  evil 
in  privately  owned  cars  of  any  type.  Beyond  that  It  was  not  necessary  to  go ; 
beyond  that  there  were  serious  impediments  to  going;  and  we  can  not  but 
believe  that  if  beyond  that  it  was  Intended  to  go  there  would  have  been 
explicit  declaration  of  the  intent,  with  such  provision  as  to  notice  and  time 
and  pr^Muratlon  as  Its  consequences  would  demand — not  ambushed  in  obscurity 
and  suddenly  disclosed  by  construction  to  turn  accepted  custom  into  ddin- 
quency,  a  construction  that  could  be  disputed  and  was  disputed. 

As  we  have  seen,  neither  the*  Atlantic  Coast  Line  nor  the  Seaboard 
Air  Line  own  refrigerator  cars,  but  such  cars  are  furnished  to  those 
roads  by  the  Fruit  Growers'  Express  Company.  The  cars  so  fur- 
nished are  used  exclusively  for  shipments  by  freight.  It  necessarily 
follows  that  since  we  are  without  authority  to  require  the  carriers  to 
acquire  a  different  type  of  car  for  use  in  freight  service  we  are  equally 
without  authority  to  require  the  carriers  to  acquire  refrigerator  cars 
for  use  in  express  service. 

It  is  unnecessary  to  review  the  mass  of  evidence  bearing  upon  the 
technicalities  of  construction  of  refrigerator  cars,  opposing  theories 
of  refrigeration,  the  advantages  and  disadvantages  of  the  precooling 
of  strawberries,  and  the  practicability  of  reducing  the  time  of  freight 
trains.  It  may,  however,  be  not  amiss  to  remark  that  the  increasing 
volume  of  traffic  needing  and  demanding  refrigeration  renders  the 
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subject  of  effediTe  mud  fArimi  mtng&nJdim  of  incremsiiig  impfur- 
Unoe.  Modi  has  b«n  said  about  tbe  mdrismbility  of  standard  re- 
frigeratkm  charges.  The  best  foundatioii  that  could  be  laid  for 
standardization  of  refrigerator  serrice  diarges  wocdd  be  standardi- 
zation of  refrigeration  aervioe. 

We  do  not  find  anytiiing  in  the  record  to  sapp(»i  a  ccmduaion,  or 
even  to  raise  a  presomption,  that  the  express  rates  for  tranq[>ortation 
of  strawberries  in  refrigerate^  boxes  are  unreasonably  high  for 
the  service  rendered.  Thou^  inadequate  tot  h^niiling  the  entire 
traffic,  this  service  meets  a  transp<»tati<m  need,  and  the  dippers 
desire  its  continuance. 

But  little  evidence  was  submitted  by  complainant  relative  to 
the  unreasonableness  of  the  carload  rates.  In  addition  to  the  com- 
parison of  the  rates  from  Louisiana  heretofore  referred  to,  com- 
plainant introduced  exhibits  comparing  tiie  rates  in  issue  with  those 
in  force  on  v^etables  n.  o.  s.  and  on  oranges  in  carloads  between 
the  same  points.  The  rates  attacked  yield  more  revenue  per  car 
than  the  rates  cited  in  comparison,  but  this  evidence  is  not  suffi- 
cient to  enable  us  to  c<mdemn  the  rates  or  determine  what  rates 
would  be  reascmable. 

In  Fla.  Fri.  dk  Veg.  Shpr$.  Protect.  Asio.  v.  A.  C.  Z.  R.  R.  Co.^ 
14  I.  C.  C,  476,  we  reduced  the  carload  minimum  on  strawberries 
from  Starke  and  Lawtey,  Fla.,  to  New  York  and  other  points  fnnn 
200  crates  to  175  crates.  No  complaint  was  made  in  that  case  of  Uie 
rate  of  $1.80  per  crate,  induding  refrigeration,  or  of  the  rate  and 
fninimum  of  100  crates.    In  that  case  we  said : 

To  reduce  the  number  of  crates  carried  in  a  car  is  to  reduce  by  that  mudi 
the  net  income  of  the  railway  company  from  the  tranqportation  of  the  car, 
for  the  cost  both  of  hauling  and  of  refrigerating  is  sulistantially  the  same 
whether  the  car  contains  150  or  200  crates.  It  is  therefore  in  the  Interest 
of  economy  and  in  the  final  interest  of  both  shipper  and  carrier  that  tiie 
minimum  should  be  as  large  as  can  be  carried  in  good  condition  to  desti- 
nation. Before  deciding  to  reduce  this  minimum  without  adyandng  tbe  rate 
we  must  inquire  whether  the  present  rate  yields  to  the  carrier  a  fair  oom- 
pensation  for  its  service  and  what  reduction  could  be  made  without  shrink- 
ing the  revenue  from  the  car  to  an  unreasonable  point. 

The  present  differences  in  car  earnings  on  vegetables  and  straw- 
berries are  less  than  they  were  when  Fla.  Frt.  <b  Veg,  Shpre.  Pro- 
tect. A880.  V.  A.  C.  L.  R.  R.  Co.^  supra^  was  decided.  Furthermcnre, 
the  present  rates  and  minima  on  strawberries  have  been  extended 
and  now  apply  from  the  Plant  City  section  and  other  secticm 
approximately  270  miles  south  of  Jacksonville. 

Other  producing  districts  have  differing  minima,  as  is  shown  in 
the  following  comparative  statement.  In  some  cases  the  prescribed 
minimum  is  expressed  in  pounds,  and  in  others  in  crates  of  sped- 
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fied  size.  We  have,  therefore,  used  both  measures,  allowing  50 
pounds  as  the  weight  of  a  32-quart  crate  of  berries.  The  record 
does  not  indicate  the  number  of  pounds  allowed  for  a  24-quBrt 
crate. 


The  marked  contrast  between  the  minima  from  Florida  and  those 
from  the  other  producmg  districts  can  not  fail  to  attract  notice. 
The  present  rates  from  Florida  produce  earnings  per  ton-mile  that 
are  relatively  high,  but  because  of  the  low  carload  minimum  weight 
they  produce  car-mile  earnings  that  are  relatively  low. 

The  representative  of  the  Fruit  Qrowers'  Express  Company  testi- 
fied tiiat  in  his  opinion  224  crat«8  of  berries  in  good  shipping  con- 
ditiim  could  be  safely  transported  from  the  Florida  fields  to  New 
York  in  an  F.  G.  E.  car.  Complainants  nevertheless  object  to  any 
increase  in  the  175-crat«  minimum,  adhering  to  the  position  taken  by 
the  shippers  nine  years  earlier.  A  load  of  175  crates  occupies  only 
about  81  per  cent  of  the  loading  space  in  a  car  and  the  percentage 
of  weight  capacity  is  probably  even  less.  For  the  year  1916  the 
average  loading  of  F.  O.  E.  cars  from  Florida,  shipped  vis  the  Sea- 
board Air  Line,  was  161  crates,  weighing  about  8,050  pounds.  The 
record  shows  that  strawberries  are  regularly  transported  in  large 
volume  by  freight  from  other  districts,  in  the  same  type  of  cars. 
The  reason  for  the  necessity  of  a  minimum  so  much  lower  from  Flor- 
ida does  not  satisfactorily  appear.  The  greater  distance  in  some 
cases,  the  warmer  climate,  and  differences  in  the  shipping  seasons 
or  in  the  shipping  qualities  of  the  fruit  are  possible  explanations.  So 
low  a  carload  minimum  must  be  recognized  as  justification  for  a 
relatively  high  transportation  rate. 

No  direct  evidence  was  introduced  by  complainant  bearing  on  the 
reasonableness  of  the  refrigeration  charges  other  than  the  compari- 
sons of  such  charges  ahown  in  the  exhibite  comparing  the  rates.  The 
refrigeration  charges  are  blanketed  over  the  entire  strawberry  pro- 
ducing section  of  Florida  in  the  same  manner  as  are  the  freight 
rates. 
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in  detafl  as  to  the  ruioas  ikeam  eiaBdend  m  uriri]^  at  tlie  re- 

Flut  Ci^  to  Xew  York, 
are  variable,  depeDding 
tkai  the  diazges  are  based 
for  the  aeasoB.  Upon  cross-exami- 
to  show  that  the  Tarioas  itaas  pre- 
aatod  m  jastificatkm  of  the  chafges  were  ezeaeEiTe,  and  it  would 
af^Kar  that  tfaej  ndght  be  soawwhat  rednoed.  The  recofd  does  not 
show  that  it  would  take  as  Mch  iee«  for  in^nrej  to  refrigerate  a 
carload  of  strawberrieB  fraaa  Starke  or  Lawtej  as  from  mant  City. 
The  aTcrage  nte  on  TcgeUbles  fraaa  Starke  and  Plant  CSty  to  New 
York  is  ^9}  cents  per  crate,  mininnim  S50  crates  of  50  pounds  eadL» 
and  the  refrigeratkm  rate  is  16(  cents  per  crate,  minimum  400 
crates  of  50  poonds  each.  The  refrignation  diarge'on  a  carload  of 
vegetables  is  therefore  $66,  whereas  the  diarge  on  a  carload  of 
strawbories  of  175  crates  is  $87^.  It  does  not  seem  that  the  cost 
of  refrigenting  a  carioad  of  strawberries  should  be  much,  if  any, 
greater  than  that  of  refrigerating  a  carioad  of  v^etables.  We 
can  not  on  this  record,  howcTer,  determine  what  fair  and  reason- 
able diarges  for  refrigeration  would  be.  It  necessarily  follows  that 
the  complaint  must  be  dismissed. 
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TEXAS,  OKLAHOMA  &  EASTERN  RAILROAD  COMPANY 

V. 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY 

ET  AL. 


Submitted  December  i,  1915,    Decided  April  28,  1911. 


CSharges  on  various  shipments  of  railroad  rails  and  fastenings  from  Ayers, 
La.,  empty  flat  cars  from  St.  Louis,  Mo.,  and  locomotives  and  tenders 
from  Philadelphia, .  Pa.,  to  Valliant,  Okla.,  found  to  have  been  unreason- 
able.   Reparation  awarded. 

J.  Z.  Kirkpatrick  for  complainant. 

E.  T.  Dickinson  for  St  Louis  &  San  Francisco  Railroad  Company. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainant,  a  corporation,  is  a  common  carrier  engaged  in  inter- 
state commerce.  By  complaint,  filed  May  19,  1915,  as  amended,  it 
alleges  that  unreasonable  and  unduly  prejudicial  charges  were  col- 
lected by  defendants  for  the  transportation  to  Valliant,  Okla.,  be- 
tween November  6^  1911,  and  December  13,  1912,  inclusive,  of  13 
carloads  of  steel  railroad  rails  and  fastenings  from  Ayers,  La.,  22 
empty  flat  cars  and  6  carloads  of  steel  underframes  from  St.  Louis, 
Mo.,  and  3  locomotives  and  tenders  from  Philadelphia,  Pa.  Repara- 
tion is  asked  The  respective  claims^  with  the  exception  hereinafter 
noted,  were  presented  to  the  Commission  informally  within  two  years 
after  the  causes  of  action  accrued. 

Of  the  13  carload  shipments  of  rails  and  fastenings  from  Ayers, 
10  were  consigned  to  complainant  at  Valliant  and  the  other  3  to  one 
O.  D.  Turner  at  Ashdown,  Ark.,  from  which  point  they  were  sub- 
sequently rebilled  to  complainant  at  Valliant.  The  latter  shipments 
were  local,  subject  to  the  local  rates  to  and  from  Ashdown,  and, 
these  rates  as  applied  to  local  shipments  not  being  under  attack, 
will  not  be  further  considered.  The  remaining  shipments  moved 
between  November  16,  1911,  and  June  4,  1912,  by  way  of  Kansas 
City  Southern  and  the  Texarkana  &  Fort  Smith  railways  from 
Ayers  to  Ashdown;  St.  Louis  &  San  Francisco  Railroad,  here- 
inafter called  the  Frisco,  from  Ashdown  to  Valliant,  a  total  distance 
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of  239  miles.  No  joint  rate  was  in  effect.  The  applicable  rates  wwe 
$2.75  per  long  ton  on  the  rails  and  per  net  ton  on  the  fastenings  for 
the  haul  from  Ayers  to  Ashdown,  and  21  cents  per  100  pounds, 
equivalent  to  $4.20  per  net  ton,  beyond.  There  are  apparent  dis- 
crepancies in  the  various  carload  weights  shown  of  record,  and  it 
would  appear  that  $2.75  per  long  ton  was  charged  on  both  rails  and 
fastenings  from  Ayers  to  Ashdown ;  so  that  there  appear  to  be  out- 
standing overcharges  and  undercharges.  Effective  August  3,  1912, 
defendants  established  over  the  route  of  movement  joint  commodity 
rates  of  $4.25  per  long  ton  on  rails  and  per  net  ton  on  fastenings, 
minimum  20  tons.  These  rates,  which  are  still  in  effect,  compare 
favorably  with  an  existing  rate  of  $5  per  ton  on  like  trafSc,  straight 
or  mixed  carloads,  from  Gulveston  and  Texas  City,  Tex.,  to  Val- 
liant  and  other  Frisco  points.  , 

The  shipments  of  empty  flat  cars  originated  at  St.  Louis  b^^e^ 
July  16  and  December  30,  1912,  and  were  billed  locally  to  Valliant 
They  moved  over  the  Frisco,  a  distance  of  584  miles,  and  after  de- 
livery at  Valliant  were  forwarded  free,  account  company  material, 
to  points  on  complainant^s  line.  Charges  were  assessed  by  the  Frisco 
on  each  car  in  the  sum  of  $60.40,  on  the  basis  of  a  distance  rate  of  10 
cents  per  mile,  plus  a  $2  switching  charge  at  St.  Louis.  Effective 
March  12,  1914,  the  Frisco  and  complainant  established  a  joint  rate 
of  $47  per  empty  flat  car  from  St.  Louis  to  all  points  on  complainant's 
line,  the  switching  charge  at  St.  Louis  being  absorbed  by  the  Frisca 
Complainant's  division  on  through  traffic  was  fixed  at  20  per  cent 
of  the  rate.  The  same  rate  was  contemporaneously  established  to 
points  on  the  Oklahoma,  New  Mexico  &  Pacific  Railway,  which  line 
connects  with  the  Frisco  at  Ardmore,  Okla.,  approximately  76  miles 
farther  than  Valliant  from  St.  Louis.  Complainant  also  cites  rates 
of  $42  and  $50  per  car,  published  in  southwestern  lines'  tariff,  from 
St.  Louis  and  Chicago,  respectively,  to  Texas  common  points,  fcfr 
distances  substantially  greater  than  from  St.  Louis  to  Valliant 
Complainant  prays  reparation  on  the  basis  of  the  present  joint  rate, 
plus  the  amount  that  would  accrue  to  it  under  its  present  division. 

The  shipments  of  steel  imderframes,  consisting  of  five  carloads, 
also  originated  at  St.  Louis,  August  10,  1912,  and  moved  over  the 
Frisco  to  Valliant  under  local  billing  to  that  point,  whence  they  were 
forwarded  free  to  a  point  on  complainant's  line.  Charges  were  col- 
lected on  basis  of  a  rate  of  30  cents  per  100  pounds,  St.  Louis  to 
Valliant.  Subsequently,  March  22,  1913,  the  same  rate  was  pub- 
lished as  a  joint  rate  to  points  on  complainant's  line,  of  which  rate 
complainant's  division  on  through  traffic  is  20  per  cent,  and  on  that 
basis  reparation  is  asked. 
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The  three  locomotives  and  tenders  were  shipped  from  Philadelphia 
between  March  9  and  December  13, 1912.    The  first  shipment,  which 
is  shown  to  have  arrived  at  and  moved  forward  from  St.  Louis 
March  20, 1912,  apparently  was  delivered  more  than  two  years  prior 
to  the  informal  presentation  of  the  claim,  June  11, 1914,  and  recovery 
thereon  is  barred  by  the  statute  of  limitations.    The  other  two  were 
billed  to  Broken  Bow,  Okla.,  a  point  on  complainant's  line,  and 
moved :  Philadelphia  &  Reading,  Baltimore  &  Ohio,  and  Toledo,  St. 
Louis  &  Western  railroads  to  East  St.  Louis,  111.;  St.  Louis  Mer- 
chants' Bridge  Terminal  Railway  to  St.  Louis;  and  thence  over  the 
Frisco  to  Valliant,  from  which  point  they  were  forwarded  to  destina- 
tion over  complainant's  line  free,  account  company  material.     Charges 
were  collected  on  basis  of  a  combination  rate  of  71  cents  per  100 
pounds,  composed  of  33  cents  on  50  per  cent  of  the  actual  weight  of 
shipments  from  Philadelphia  to  East  St.  Louis  and  88  cents  on  the 
actual  weight  from  East  St.  Louis  to  Valliant.    Effective  March  12, 
1914,  the  Frisco,  with  complainant's  concurrence,  published  a  joint 
commodity  rate  of  25  cents  per  100  pounds,  minimum  60,000  pounds, 
on  locomotives  and  tenders  from  East  St.  Louis  and  St.  Louis  to 
Valliant,  Broken  Bow,  and  other  points  on  complainant's  line,  mak- 
ing a  through  rate  from  Philadelphia  of  58  cents.    Out  of  the  com- 
ponent from  St.  Louis  complainant  also  receives  a  division  of  20 
per  cent  on  traffic  destined  to  points  on  its  line,  and  asks  reparation 
on  these  shipments  on  the  basis  of  the  subsequently  established  joint 
rate,  plus  the  amount  that  would  accrue  to  it  under  its  present  divi 
sion.    Li  comparison  with  the  through  rate  charged  complainant 
cites  rates  of  50  cents  per  100  pounds  applying  on  like  traffic  from 
Allegheny  and  Pittsburgh,  Pa.,  and  Dunkirk,  N.  Y.,  to  Texas  com- 
mon points,  the  average  distance  to  which  points  is  substantially 
greater  than  from  Philadelphia  to  Valliant  or  Broken  Bow.     It 
also  cites  rates  of  48.5  and  49  cents  maintained  from  Lima  and  Mans- 
field, Ohio,  respectively,  to  Texas  common  points. 

The  Frisco,  the  only  defendant  represented  at  the  hearing,  ad- 
mitted that  the  charges  collected  on  the  shipments  involved  in  the 
complaint  were  unreasonable  and  expressed  willingness  to  make  repa- 
ration on  the  basis  claimed.  There  is  no  showing  of  undue  prejudice. 
With  respect  to  the  claims  for  reparation  on  the  shipments  of 
empty  flat  cars,  steel  imderframes,  and  locomotives  on  the  basis  of 
c<Mnplainant's  divisions  of  the  present  joint  rates,  while  it  is  con- 
ceded of  record  that  the  publication  of  such  rates  was  delayed  to 
await  an  expected  determination  of  complainant^s  status  under  cer- 
tain pending  tap-line  cases,  the  fact  remains  that  none  were  in  effect 
when  the  respective  shipments  moved.  Neither  the  present  joint 
rates  nor  the  divisions  thereof  were  prescribed  or  fixed  by  us,  but  by 
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the  carriers  themselves.  In  addition,  the  empty  cars  and  steel  onder- 
frames  were  billed  to  Valliant,  the  point  of  delivery  to  complainant 
in  all  cases,  to  which  point  the  present  rates  also  apply ;  and  then 
was  no  attempt  to  show  that  these  rates  are  or  would  have  be^  un- 
reasonable for  the  transportation  to  that  delivering  point.  As  to 
none  of  the  shipments  is  there  ground  for  an  award  of  reparation  cm 
any  divisional  basis. 

Upon  all  the  facts  of  record  we  find  that  the  charges  collected  on 
the  various  shipments  were  unreasonable  to  the  following  extent: 
On  the  10  carloads  of  rails  and  fastenings  billed  through  frcHD 
Ayers  to  Valliant,  to  the  extent  that  the  charges  collected  exceed 
those  which  would  have  accrued  at  the  subsequently  established  rata 
of  $4.25  per  long  ton  on  the  rails  and  per  net  ton  on  the  fastenings; 
on  the  empty  flat  cars,  to  the  extent  that  they  exceeded  the  charges 
which  would  have  accrued  at  the  subsequently  established  rate  of 
$47  per  car;  and  on  the  second  and  third  shipments  of  locomoti?es 
and  tenders,  to  the  extent  that  they  exceeded  the  charges  that  would 
have  accrued  at  the  subsequently  established  rate  of  58  cents  per  100 
pounds  and  applicable  minima,  which  rates  we  find  to  have  bea 
reasonable.  We  further  find  that  complainant  made  the  shipmentE 
for  consideration  as  described ;  that  it  paid  and  bore  charges  tiiereoo 
at  the  rates  herein  found  to  have  been  unreasonable ;  that  it  has  be«n 
damaged  to  the  extent  of  the  difference  between  the  charges  collected 
and  the  charges  that  would  have  accrued  on  basis  of  the  rates  herein 
foimd  reasonable;  and  that  it  is  entitled  to  reparation,  with  inter- 
est. The  exact  amount  of  reparation  due  can  not  be  determined  <tt 
the  present  record.  Complainant  should  prepare  a  statement  showing 
the  details  of  the  shipments  in  accordance  with  rule  V  of  the  Boks 
of  Practice.  This  statement  should  include  any  outstanding  over- 
charge or  imdercharge  which  may  be  found  to  exist,  and  should  be 
submitted  to  the  proper  defendants  for  verification.  Upon  receipt  of 
a  statement  so  prepared  and  verified  we  will  consider  the  entry  of  an 
order  awarding  reparation.  As  the  rates  herein  found  reasonaUe 
have  been  in  effect  for  more  than  two  years,  no  order  for  the  futunii 
necessary. 

Hall,  Chairman^  dissents. 
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No.  8421. 
WEST  LUMBER  COMPANY 

V. 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY 

ET  AL. 


Submitted  June  t6, 1916,    Decided  May  12,  1917. 


Rate  on  coal  in  carloads  from  Greenwood,  Ark.,  and  other  adjacent  points 
taldng  tlie  same  rates,  to  Onalaska  and  Sequoyali,  Tex.,  found  to  liave  been 
and  to  be  unreasonable  and  unduly  prejudicial.    Reparation  awarded. 

J.  M.  Simmons  for  complainant  and  intervener. 

C,  S.  Burg  for  Missouri,  Kansas  &  Texas  Railway  Company  and 
its  receiver,  and  Missouri,  Kansas  &. Texas  Railway  Company  of 
Texas  and  its  receiver. 

/.  F.  Garvin  for  St.  Louis  &.  San  Francisco  Railroad  Company 
and  its  receivers;  Missouri,  Kansas  &  Texas  Railway  Company  and 
its  receiver;  and  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas  and  its  receiver. 

Z.  M.  Hogsett  for  International  &  Great  Northern  Railway  Com- 
pany. 

Report  of  the  Commission. 

Br  THE  Commission  : 

Complainant  is  a  corporation  engaged  in  the  lumber  business  at 
Houston,  Tex.,  with  a  sawmill  at  Onalaska,  Tex.  By  complaint,  filed 
October  26, 1915,  as  amended,  it  alleges  that  the  rate  of  $3.10  per  net 
ton,  charged  by  defendants  for  the  transportation  of  lump  coal  in 
carloads  from  points  in  mine  groups  7  and  14  in  the  so-called  Okla- 
homa-Arkansas coal  field  to  Onalaska,  is  unreasonable  and  unduly 
prejudicial  to  the  extent  that  it  exceeded  and  exceeds  $2.70  per  net 
ton.  Reparation  is  asked,  and  the  establishment  of  a  reasonable  rate 
for  the  future.    All  rates  are  stated  in  amounts  per  net  ton. 

Thompson  Brothers  Lumber  Company,  a  corporation  also  engaged 
in  the  lumber  business  at  Houston,  with  a  sawmill  at  Sequoyah,  Tex., 
was  permitted  to  intervene.  It  alleges  that  the  rate  on  coal  from  the 
same  points  of  origin  to  Sequoyah,  which  is  the  same  as  that  con- 
temporaneously maintained  to  Onalaska,  is  unreasonable  and  unduly 
prejudicial.    A  reasonable  and  nonprejudicial  rate  is  asked. 

The  shipments  for  consideration,  consisting  of  numerous  carloads 
of  coal,  originated  at  Greenwood,  Ark.,  located  in  group  7,  and 
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moved  (luring  the  period  from  February  8,  1915,  to  February  24, 
1916,  by  way  of  Midland  Valley  Railroad  to  Muskogee,  Okla. ;  Mis- 
souri, Kansas  &  Texas  Railway  and  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  to  MiAeola,  Tex.;  International  &  Great 
Northern  Railway  to  Trinity,  Tex. ;  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  to  destination,  hereinafter  called  the  Trinity 
route.  Charges  were  collected  on  the  shipments  which  moved  prior 
to  October  30,  1915,  on  basis  of  a  rate  of  $8.10;  subsequently  <a 
basis  of  the  present  rate  of  $3.20,  to  which  amount  the  former  rite 
of  $3.10  was  increased,  effective  September  30,  1915,  following  The 
1916  Western  Rate  Advance  Case^  35  I.  C.  C,  497,  603.  Two  ship- 
ments which  moved  on  October  6  and  15,  1915,  on  which  a  rate  of 
$3.10  was  applied,  were  undercharged. 

Prior  to  November  7, 1918,  all  of  complainant's  shipments  moved: 
Midland  Valley  Railroad  to  Panama,  Okla.;  Kansas  City  Southon 
Railway  and  Texarkana  &  Fort  Smith  Railway  to  Shreveport,  La.; 
Houston  &  Shreveport  Railroad  and  Houston  East  &  West  Texas 
Railway  to  Livingston,  Tex.;  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas  to  destination,  hereinafter  called  the  Livingston 
route,  over  which  the  same  rates  applied  as  were  applicable  by  wtj 
of  the  Trinity  route.  Effective  November  7,  1913,  the  LivingsUm 
route  from  group  7  was  canceled,  in  order  to  give  the  Missoorif 
Kansas  &  Texas  Railway  Company  of  Texas,  hereinafter  called 
defendant,  a  longer  haul,  its  haul  by  way  of  the  canceled  route  being 
only  13.7  miles.  Onalaska  is  538.4  miles  from  Greenwood  by  waj 
of  the  Trinity  route,  and  441.1  miles  by  way  of  the  Livingston  route. 
Effective  April  25,  1915,  the  Livingston  route  from  group  14  was 
also  canceled. 

Sequoyah  is  on  defendant's  line,  1.6  miles  west  of  Trinity,  and  21 
miles  west  of  Onalaska.  Sequoyah,  Trinity,  and  Onalaska  are  b 
Texas  common-point  territory,  and  from  the  points  of  origin  in- 
volved take  the  same  rate  on  all  commodities,  except  coal.  It  is  ad- 
mitted that  Onalaska  and  Sequoyah  should  take  the  same  rates  by 
way  of  the  Trinity  route. 

Defendant  contends  that  the  rate  over  the  Livingston  route  is  no 
measure  of  the  reasonableness  of  the  rate  over  the  Trinity  route; 
because  the  latter  involves  a  longer  haul  of  about  100  miles.  In 
other  respects  it  is  admitted  that  the  transportation  conditions  are 
about  the  same.  It  is  observed  that  one  additional  carrier  partici- 
pates in  the  haul  by  way  of  the  Livingston  route. 

Complainant  cites  in  comparison  the  following  rates  in  whidi  the 
defendant  participates  from  Oklahoma  points  on  defendant's  line  in 
mine  group  10  to  certain  destinations  where  competitive  sawnailk 
are  located : 
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To- 


Distanoe. 


Rftte. 


Eaminaper 
ton^inilo. 


Alexandria,  La. 

Eunice,  La 

Beaumont,  Tex. 
Graysburc,  Tex. 

Onnee,  Tex 

Sour  Lake.  Tex. 
Foetoria,  Tex... 


MUa. 
588 

fi06 
519 
521 
657 
522 
-  523 


12.85 
2.60 
2.60 
2.60 
2.60 
2.60 
2.70 


Mm: 


4.37 
4.87 
&00 
4.W 
4.67 
4.W 

&ie 


Also  a  rate  of  $2.70  from  all  points  in  group  7  to  Keltys,  DiboU, 
Groveton,  Fostoria,  and  Livingston,  Tex.  The  average  distances 
from  four  representative  points  in  this  group,  viz,  Bokoshe,  Briar- 
town,  and  Centersville,  Okla.,  and  Denman,  Ark.,  to  the  points  above 
named,  vary  from  441.4  miles  to  616.8  miles,  and  the  ton-mile  earn- 
ings vary  from  6.02  mills  to  4.38  mills.  The  same  rate  applies  from 
all  points  in  group  14  to  Keltys,  DiboU,  and  Groveton.  The  rates 
from  groups  7  and  14  to  Graysburg,  Tex.,  are  $2.60.  The  average 
distances  from  representative  points  in  groups  7  and  14  are  844.1 
and  718.3  miles,  respectively,  and  the  ton-mile  earnings  are  3.18  mills 
and  8.74  mills,  respectively.  These  distances  are  by  way  of  defend- 
ant's line  through  Muskogee. 

Defendant  replies  that  it  participates  in  these  rates  only  when  the 
traffic  originates  on  its  own  line,  and  that  in  that  event  fewer  carriers 
share  in  the  divisions.  It  observes  that  the  Texas  commission  dis- 
tance scale  for  coal  is  $2.92  for  540  miles,  and  cites  various  rates 
approved  by  this  Commission  in  Oklahoma  <&  Arkansas  Coal  Traiflc 
Bureau  v.  (7.,  R.  /.  <&  P.,  14  I.  C.  C,  216,  226,  227,  228,  which  are 
higher  for  the  proportionate  distances  than  $2.70  for  538  miles. 

In  West  Lumber  Co.  v.  St  L.  &  S.  F.  R.  R.  Co.,  38  I.  C.  C,  401, 
we  prescribed  a  rate  of  $2.70  from  certain  points  in  groups  7  and  14 
to  Onalaska  by  way  of  the  Livingston  route,  and  this  rate,  which 
became  effective  May  15, 1916,  is  still  in  effect. 

The  average  ton-mile  earnings  under  this  rate  from  mines  in 
group  7  by  way  of  the  Livingston  route  are  6.09  mills.  The  ton-mile 
earnings  under  the  same  rate  from  Greenwood  by  way  of  the  Trinity 
route  would  be  5.04  mills. 

Upon  the  record  we  find  the  rates  from  Greenwood  and  other 
points  of  origin  in  groups  7  and  14  of  the  Oklahoma- Arkansas  coal 
field  to  Onalaska  and  Sequoyah  were,  are,  and  for  the  future  will  be 
unreasonable  and  unduly  prejudicial  to  the  extent  that  they  exceeded 
and  may  exceed  $2.70  per  net  ton,  which  we  find  reasonable.  We  fur- 
ther find  that  complainant  made  the  shipments  as  described  and  paid 
and  bore  the  charges  thereon  at  the  rate  herein  f oimd  unreasonable ; 
that  it  has  been  damaged  to  the  extent  of  the  difference  between  the 

charges  paid  and  the  charges  which  would  have  accrued  at  the  rate 
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herein  found  to  hmye  been  and  to  be  reasonable;  and  that  it  is  ^• 
titled  to  reparation,  with  interest  The  amount  of  reparation  due  can 
not  be  determined  on  this  record  and  onnplainant  should  prepan 
a  statement  showing  the  details  of  the  ^pments  in  accordance  with 
rale  V  of  the  Bules  of  Practice,  whidi  statement  should  be  submitted 
to  the  defendants  for  rerification.  Upon  receipt  of  a  statement  so 
prepared  and  verified  we  shall  consider  the  entry  of  an  order  award- 
ing reparation.  The  underdiarges  herein  found  outstanding  may  be 
waived. 
An  appropriate  order  will  be  entered. 
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No.  8772. 
BAIXBRIDGE  OIL  COMPANT 

MARIANNA  ft  BLOUNTSTOWN  RAILROAD  COMPANT 

ET  AL. 


Bubmitted  Augmsi  U,  1916,    Decided  May  It.  1917. 


Rates  on  certain  carload  shipments  of  cotton  seed  from  varioos  points  In 
Florida  to  Bainbridge,  Ga.,  foand  to  have  been  unreasonable.  RqnintkP 
awarded. 

Daniel  W.  Roundtree  tor  complainant* 
No  appearance  for  defendants. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainant  is  a  corporation  formerly  engaged  in  the  oil  businesBi 
with  its  principal  office  at  Atlanta,  Ga.,  and  a  mill  at  BainbridgB, 
Ght.  By  complaint,  filed  April  1, 1916,  it  alleges  that  the  rates  charged 
for  the  transportation  of  26  carloads  of  cotton  seed  from  Sneads, 
Cypress,  Marianna,  Fairgrounds,  and  Alliance,  Fla.,  to  Bainbridge, 
during  the  period  from  August  30,  1911,  to  February  16,  1912,  in- 
clusive, were  imreasonable.  Reparation  is  asked.  The  claim  was 
presented  to  the  Commission  informally  July  2,  1913.  Rates  are 
stated  in  cents  per  100  pounds,  except  when  otherwise  stated. 

The  shipiuCiits,  except  two  from  Alliance,  moved  over  the  Loms- 
viUe  &  Nashville  Railroad  to  River  Junction,  Fla.,  and  AUantic 
Coast  Line  Railroad  thence  tp  destination.    The  two  shipments  from 
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AJIiance  moved  over  the  Marianna  &  Blountstown  Railroad  to 
Marianna,  and  thence  over  the  route  traversed  by  the  other  shipments. 
The  shipments  aggregated  1,072,100  pounds  and  charges  in  the  sum 
of  $1,506.49  were  ultimately  collected  thereon,  based  on  the  following 
combination  rates,  no  joint  rates  being  in  effect:  12.05  cents  from 
Sneads;  13.05  cents  from  Cypress;  14.05  cents  from  Marianna;  15.05 
cents  from  Fairgrounds;  and  24.05  cents  from  Alliance.  These 
rates  were  composed  of  a  class  M  rate  of  $1.21  per  net  ton,  equivalent 
to  6.05  cents  per  100  pounds,  from  River  Junction  to  Bainbridge, 
and  the  class  D  rates,  except  as  noted,  from  the  points  of  origin  to 
River  Junction  as  follows:  6  cents  from  Sneads;  7  cents  from 
Cypress;  8  cents  from  Marianna;  9  cents  from  Fairgrounds;  and  18 
cents  from  Alliance,  composed  of  10  cents  to  Marianna  and  8  cents 
beyond.  The  10-cent  component  from  Alliance  to  Marianna  was 
applied  without  tariff  authority.  Alliance  is  located  between  Cox 
and  Altha,  Fla.,  from  which  points  a  class  D  rate  of  10  cents  was 
applicable  to  Marianna. 

Subsequently  to  the  movement  of  these  shipments  a  commodity 
rate  of  6  cents  on  cotton  seed,  in  carloads,  was  established  from 
Alliance  to  Marianna  and  is  still  in  effect.  The  class  M  rate  of  $1.21 
per  ton,  which  was  applied  for  the  movement  from  River  Junction 
to  Bainbridge,  was  applicable  on  cotton  seed  only  when  intended  for 
fertilizer  purposes.  We  have  uniformly  condemned  restrictions  of 
this  character.  However,  a  further  proviso  made  the  rate  applicable 
only  when  the  value  of  the  cotton  seed  was  limited  to  $10  per  ton  and 
so  expressed  on  the  bill  of  lading.  No  limitation  was  placed  on  the 
value  of  the  shipments  involved.  The  rate  legally  applicable  for 
the  movement  from  River  Junction  to  Bainbridge  was  the  class  D 
rate  of  H  cents.  There  is  therefore  an  outstanding  undercharge  of 
1.45  cents  per  100  pounds  on  each  of  the  shipments  involved.  Com- 
plainant's attack  is  directed  specifically  against  the  rates  charged  for 
the  movement  over  the  Louisville  &  Nashville  Railroad  to  River 
Junction. 

Prior  to  March  1,  1911,  the  following  class  N  rates  were  legally 
applicable  on  cotton  seed,  in  carloads,  from  the  points  named  on  the 
LouisviUe  &  Nashville  Railroad  to  River  Junction:  3  cents  from 
Sneads,  5  miles ;  4  cents  from  Cypress,  15  miles ;  6  cents  from  Mari- 
anna and  Fairgrounds,  25  miles  and  27  miles,  respectively.  On 
March  1,  1911,  the  class  N  rates  were  canceled,  leaving  applicable 
the  class  D  rates  above  referred  to.  After  the  shipments  moved, 
commodity  rates  equivalent  to  the  class  N  rates  were  established  on 
cotton  seed,  in  carloads,  to  River  Junction  from  all  of  the  points 
named,  except  Fairgrounds,  on  the  Louisville  &  Nashville  Railroad, 
effective  March  26,  1912,  and  from  Fairgrounds,  effective  March  24, 
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1913.  As  the  components  applied  to  Biver  Junction  represent  in- 
creases since  January  1, 1910,  the  burden  of  justifying  them  is  upon 
the  defendants. 

When  the  shipments  .moved  the  following  rates  applicable  on  in- 
terstate shipments  of  cotton  seed,  in  carloads,  were  in  effect  to  Pen- 
sacola,  Fla.,  from  points  in  Florida  on  the  Louisville  &  Nadi- 
ville:  3  cents  from  Bohemia,  6  miles;  4  cents  from  Mulat,  13  miles; 
5  cents  from  Milton,  20  miles;  and  6  cents  from  Holts,  39  miles. 
These  rates  compare  favorably  with  the  rates  asked  by  complainant, 
which  rates  were  in  effect  to  River  Junction  both  prior  and  snbse* 
quently  to  the  movement  of  the  shipments. 

We  find  that  the  rates  charged  on  the  shipments  in  question  w^« 
unreasonable  to  the  extent  that  the  components  thereof  applicable  to 
the  transportation  over  the  Louisville  &  Nashville  Railroad  to  River 
Junction  exceeded  the  class  N  rates  in  effect  before  and  the  com- 
modity rates  established  after  the  shipments  moved;  that  complain- 
ant made  the  shipments  as  described  and  paid  and  bore  the  charges 
thereon  at  the  rates  herein  found  to  have  been  unreasonable;  that  it 
has  been  damaged  to  the  extent  of  the  difference  between  the  charges 
paid  and  the  charges  that  would  have  accrued  at  the  rates  herein 
found  to  have  been  reasonable;  and  that  it  is  entitled  to  reparation, 
with  interest,  from  the  Louisville  &  Nashville  Railroad  Company. 
The  exact  amount  of  reparation  due  can  not  be  determined  on  the 
record  and  complainant  should  prepare  a  statement  showing  the  de- 
tails of  the  shipments  in  accordance  with  rule  V  of  the  Rules  of  Prac- 
tice, which  statement  should  be  submitted  to  the  Louisville  &  Nash- 
ville Railroad  Company  for  verification.  Upon  receipt  of  a  state- 
ment so  prepared  and  verified,  we  will  consider  the  entry  of  an  order 
awarding  reparation.  The  outstanding  imdercharges  should  be  col- 
lected. As  the  rates  herein  found  reasonable  are  now  in  effect,  no 
order  for  the  future  is  necessary. 
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Investioation  and  Suspension  Docket  No.  940. 
CONCENTRATED  COTTON  ROUTING. 


SubmUted  March  SO,  1917,    Decided  May  12,  1917. 


Proposed  change  Id  tariff  rule  by  which  the  shipper's  present  right  to  control 
terminal  routing  is  to  be  accorded  in  future  only  upon  payment  of  a 
higher  through  rate  found  not  Justified,  and  the  schedules  under  suspen- 
sion  directed  to  be  canceled. 

Henry  G.  Herhel  and  Fred  O.  Wright  for  respondents. 
Edward  Oottschalk^  John  Monteath^  M.  W.  Martin^  and  W.  M. 
Taylor  for  protestants. 

Report  of  the  Commission. 
By  the  Commission  : 

A  tariff  of  the  Missouri  Pacific  Railway  and  the  St.  Louis^ 
Iron  Mountain  &  Southern  Railway  permits  cotton  and  cotton  lint* 
ers  to  be  shipped  inbound  to  compress  points  on  their  lines  and  re- 
shipped  after  compression  to  manufacturing  points  or  ports  of 
export  at  the  through  rate  from  point  of  production  to  final  destina- 
tion, subject  to  shippers'  instructions  as  to  terminal  delivery.  The 
tariff  provides  that  intermediate  routing  shall  be  subject  to  the 
direction  of  the  outbound  carrier  from  the  compress  point.  By 
schedules  filed  to  take  effect  September  30, 1916,  respondents  propose 
to  accord  the  shipper  a  continuation  of  the  present  arrangement  as  to 
concentration  and  through  rate,  provided  he  waives  to  the  carrier  the 
right  to  control  the  complete  routing,  but  to  assess  a  higher  through 
rate  if  he  chooses  to  reserve  to  himself  the  privilege  of  designating  the 
terminal  line  at  destination.  For  example,  the  present  rate  on  a 
diipment  of  cotton  from  Arkadelphia,  Ark.,  to  Providence,  R.  I., 
reshipped  from  Little  Rock,  Ark.,  after  inbound  shipment  to  and 
compression  at  that  point,  is  91.5  cents  per  100  pounds,  and  this 
would  also  be  the  rate  imder  the  proposed  tariff  on  a  shipment  which 
the  outbound  carrier  from  the  compress  point  was  permitted  to 
route ;  but  the  rate  would  be  increased  to  $1.06}  should  the  shipper 
elect  to  exercise  the  right  of  routing.  Upon  protests  by  the  Lesser- 
Goldman  Cotton  Company  of  St.  Louis,  Mo.,  Alexander  Eccles  & 
Company,  and  the  Pine  Bluff  Traffic  Bureau,  of  Little  Rock,  the 
proposed  schedules  were  suspended  until  July  28, 1917. 

The  reasons  offered  by  the  respondents  for  the  proposed  change 
have  to  do  principally  with  the  retaining  to  themselves  of  the  full- 
est use  of  their  equipment  and  the  securing  to  themselves  of  the 
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The  kitcr  «tMtin«  is  iDBstnted  hj  the  req^randoits  in  this  way: 
Should  the  BaltiBiore  A  Ohio  ddxrtr  sxrthboand  to  tikem  at  their 
important  gatevmj.  East  Si.  Louis,  DL,  50  enqpty  and  150  loaded 
cars,  and  should  the  Big  Four  deliTcr  sonthboond  to  them  at  that 
point  100  onptT  and  SOO  loaded  cars,  the  re^xxidents  would  aim, 
with  a  nocthboand  load  of,  say,  100  cars,  to  deliver  to  the  lines 
refencd  to,  in  dieir  respectiTe  pfoportioiis  of  total  deUveries  to  them 
aonthboondf  33  cais  to  the  Baltimore  A  Ohio  and  67  cars  to  the  Big 
Four.  It  is  stated  that  this  pcdicj  mig^t  be  seriously  interfered 
with  by  the  ^Ttpmafln  to  die  shipper  of  the  ri^it  to  control  the  root- 
ing of  his  traffic 

Another  soggestioQ  is  that  one  of  the  lines  that  might  be  chosen 
as  a  route  participant  by  the  diipp^*  mig^  be  laboring  under  stress 
of  an  embargo  whidi  would  require  the  reqwndents  to  retain  ship- 
ments tonporarily  to  their  own  rails  and  to  pay  per  diem  charges  on 
the  cars  to  other  lines  in  such  amounts  as  to  affect  materially  their 
profits  on  the  transportation,  whereas  the  traffic  could  be  forwarded 
OTer  other  lines,  in  relief  of  the  congestion,  were  the  shipper  not 
accorded  the  right  to  route  his  shipments. 

Another  situation  affects  shipments  to  New  Orieans,  La.,  many  of 
which  are  for  export  It  is  the  assertion  of  the  respondents  that  tiiey 
can  make  practically  all  deliTeries  desired  by  cotton  shippers  at  New 
Orleans,  and  that  they  should  therefore  be  permitted  to  control  and 
receive  the  long  haul  on  ^pments  to  that  point  and  be  accorded  the 
opportunity  thereby  to  retain  to  themselves  the  use  of  their  empty 
equipment  for  return  loading  of  sugar,  rice,  and  other  conmiodities. 

It  is  the  contention  of  the  respondents  that  the  proposed  change 
in  their  tariff  would  not  have  the  effect  of  denying  to  the  shipper  the 
right  to  control  the  routing  of  his  traffic  but  only  of  offering  him  the 
choice  of  two  rates,  dependent  in  their  respective  application  on 
whether  he  or  the  carrier  routed  his  shipments,  upon  the  same  princi- 
ple that  passengers  are  given  their  choice  of  the  usual  or  extra  fare 
trains,  or  shippers  their  choice  of  two  rates  with  differing  minima. 

Aside  from  the  merits  of  the  contentions  urged  in  support  of  the 
proposed  change,  even  assuming  the  contentions  to  be  adequate  if 
well  founded  in  actual  fact,  we  are  not  convinced  of  their  persuasive- 
ness upon  the  facts  here  shown.  On  the  New  Orleans  shipments  the 
protestants  have  no  objection  to  the  Iron  Mountain  receiving  the 
long  haul  provided  it  makes  satisfactory  tariff  arrangement  for  the 
delivery  desired  without  added  expense  to  the  shipper. 

Nor  have  the  respondents  satisfactorily  established  the  fact  of 
any  hurtful  congestion,  or  restriction  upon  equipment  use  or  inter- 
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change,  or  deprivation  of  long  haul,  by  reason  of  the  operation  of 
the  present  rule.  The  only  specific  reference  to  any  of  these  appre- 
hended effects  is  a  general  reference  to  certain  shipments  of  cotton 
which  were  required,  for  reasons  not  definitely  stated,  to  be  held 
recently  by  the  respondents  in  one  of  their  depot  yard& 

The  testimony  makes  clear  that  it  is  of  great  importance  to  the 
shipper  of  cotton  that  he  be  not  deprived  of  the  right  of  designating 
the  terminal  line.  At  some  of  the  eastern  spinning  points  there  are 
two  or  more  delivering  lines,  and  if  the  consignee  is  served  by  only 
one  of  them  a  shipment  delivered  at  that  point  by  another  line,  even 
at  a  common  rate  to  the  city  proper,  would  have  to  be  switched  to 
the  industry  at  additional  expense.  The  reservation  of  the  right  to 
the  shipper  to  control  terminal  routing  is  said  to  be  very  important 
in  case  of  export  shipments. 

Upon  the  whole,  we  conclude  that  the  proposed  tariff  change  has 
not  been  justified. 

Mention  should  be  made  of  another  contention  of  the  protestants, 
which  is  beside  the  issue  here  presented — that  the  right  to  control 
routing  should  be  reserved  to  the  shipper  because  frequently  cotton 
is  sold  en  route,  and  for  reconsignment  purposes  the  intermediate 
whereabouts  of  the  shipment  must  be  known.  This  contention  is 
apparently  based  largely  upon  a  reference  to  the  control  of  inter- 
mediate-as  well  as  terminal  routing,  which  is  not  here  involved, 
inasmuch  as  the  present  rule  gives  to  the  shipper  no  control  over 
intermediate  routing  and  the  proposed  rule  takes  from  him  no 
such  control.  Nevertheless,  the  protestants  are  contending  that  they 
should  have  the  right  in  future  to  control  the  intermediate  routing 
as  they  have  done  in  the  past. 

The  protestants  suggest  that  the  respondents  provided  by  tariff 
that  they  should  have  control  over  intermediate  routing  merely  as  a 
safeguard  against  imreasonable  routing  by  the  shipper,  and  that 
when  the  routing  of  the  shipper  was  reasonable  the  rule  was  waived. 
We  need  only  suggest  that  all  tariff  provisions  should  be  free  from 
conflict  with  provisions  of  the  act  and  be  strictly  observed  by  carrier 
and  shipper  so  long  as  they  remain  in  effect.  This  is  a  requirement 
of  section  6  of  the  act  made  in  order  to  prevent  discriminations. 

An  order  will  be  entered  requiring  that  the  schedules  under  sus- 
pension herein  be  canceled. 
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No.  7369.^ 
INDEPENDENT  ICE,  FEED  &  FUEL  CX)MPANT  ET  AL. 

V. 

SAN  PEDKO,  LOS  ANGELES  &   SALT  LAKE  RAILROAD 

COMPANY  ET  AL. 


Sidmitted  October  SO,  1916,    Decided  May  17, 1917. 


1.  The  present  rate  of  $5.65  per  net  ton  on  coal  in  carloads  from  the  Castle  Gate  rate 

group  of  Utah  and  the  Rock  Springs  district  of  Wyoming  to  points  in  southeni 
California,  including  Los  Angeles,  has  not  been  shown  to  be  unreasonable. 

2.  On  lump  coal  in  carloads  from  mines  in  New  Mexico  to  points  in  southeni  OaH- 

fomia,  including  Los  Angeles,  a  rate  of  $5.15  per  net  ton  is  found  to  be  a 
reasonable  maximum  rate  for  the  future.    Reparati<m  denied. 

Byron  Waters,  Holcomb  <Sb  Coy,  George  H.  Johnson,  0.  T.  Hdpling, 
and  P.  H.  CampheH  for  complainants. 

C.  W.  Durhrow,  F.  H.  Wood,  T.  J.  Norton,  E.  W.  Camp,  A.  S.  Hd- 
eted,  James  E.  Kdhy,  and  W,  F.  Lincoln  for  defendants. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

The  three  complaints  here  under  consideration,  which  were  con- 
solidated and  heard  upon  one  record,  bring  in  issue  the  rate  adjust- 
ment on  lump  coal  from  Gallup,  in  the  state  of  New  Mexico,  from 
the  Castle  Gate  rate  group,  in  the  state  of  Utah,  and  from  the  Rock 
Springs  district,  in  the  state  of  Wyoming,  to  Los  Angeles  and  oth^ 
points  in  southern  California. 

Although  two  of  the  complaints  when  filed  were  addressed  only  to 
the  rates  in  effect  prior  to  July  15,  1915,  they  were  subsequently 
amended  to  conform  to  the  third  complaint,  which  was  filed  later 
and  assails  not  only  the  present  carload  rate  of  $5.65  per  net  ton  from 
all  the  coal  fields  to  all  of  the  destinations  involved,  but  also  the  rates 
in  effect  prior  to  July  15,  1915,  of  $5.15  to  Los  Angeles  and  $6.15 
to  other  points  in  southern  California.  We  are  asked  to  establish 
for  the  future  rates  per  net  ton  of  $4  from  Gallup  and  $4.75  from  tlM 
Utah  and  Wyoming  mines,  and  to  award  reparation.  The  complain- 
ants are  coal  dealers  at  the  points  of  destination. 

Los  Angeles,  a  representative  coal  market,  is  730  miles  from  Gal- 
lup, 817  miles  from  Castle  Gate,  and  1,012  miles  from  Rock  Springs. 

1  The  procMdh37  also  embraces  oomplalnU  In  No.  8175,  Byron  T.  Rowan  et  al.  v.  Atdiiaon,  Topite  4 
Banta  Fe  Railway  Company  at  al.;  and  in  No.  8780,  Southern  Calllbrnia  Foal  Dealers'  Aeeodattonetal.Hi 
Atchieon,  Topaka  it  Santa  Fe  Railway  Company. 
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Naturally  the  basic  rate  is  that  maintained  under  more  favorable 
transportation  conditions  from  the  less  distant  mines  at  Gallup;  and 
according  to  the  evidence  the  same  rate  is  maintained  for  the  longer 
hauls  over  the  Sierra  Nevada  range  from  Castle  Gate  and  Rock 
Springs,  not  because  higher  rates  are  not  justified  by  that  difference 
in  the  transportation  conditions  from  the  latter  mines  but  for  the 
reason  that  coal  will  not  move  from  those  mines  to  southern  Califor- 
nia at  rates  higher  than  are  contemporaneously  maintained  from  the 
less  distant  and  more  favorably  located  mines  at  Gallup. 

The  voluntary  establishment  by  the  defendants,  on  July  15,  1915, 
of  the  present  S5.65  rate  was  the  outgrowth  of  our  refusal  to  permit 
the  Santa  Fe  to  maintain  from  Gallup  to  points  intermediate  to  Los 
Angeles  the  former  rate  of  S6.15  and  at  the  same  time  to  exact  on 
traffic  to  Los  Angeles  the  lower  rate  of  $5.15.  Although,  in  respect 
of  these  New  Mexico  mines,  the  former  rates  were  appUcable  only 
from  Gallup  and  Defiance,  the  new  rate  of  S5.65  was  established 
under  a  somewhat  broader  grouping  than  formerly  prevailed,  both 
as  to  points  of  origin  and  points  of  destination,  being  extended  to 
mines  in  the  vicinity  of  Los  Cerrillos,  a  point  north  of  Albuquerque, 
in  the  state  of  New  Mexico,  and  approximately  200  miles  east  of  Gal- 
lup, and  also  to  all  of  the  destination  points  in  southern  California, 
including  Los  Angeles. 

In  urging  for  the  future  a  $4  rate  from  Gallup  to  these  California 
points,  the  complainants  draw  attention  to  the  rates  on  coal  from 
Gallup  to  points  in  Arizona  approved  in  Arizona  Corporation  Oom- 
mission  v.  A,,  T.  &  S.  F.  Ry.  Co.,  28  I.  C.  C,  428.  In  that  case  maxi- 
mum rates  were  prescribed  on  both  Imnp  and  slack  coal,  but  since 
alack  coal  is  generally  used  for  steaming  purposes,  and  in  Cahfomia 
coal  is  used  chiefly  as  stove  fuel  for  domestic  use,  further  reference 
to  the  slack  coal  rates,  which  are  on  a  level  somewhat  lower  than 
the  lump  coal  rates,  will  not  be  helpful.  The  maximum  lump  coal 
rates  prescribed  in  that  case  and  the  revenue  yield  per  car-mile  and 
per  ton-mile  are  shown  in  the  subjoined  table: 


From  Gallup  to— 


Wlnslow. 

Fluftafl. 

wm^ma. 

Aalifork.. 

StUgman. 

gtngman. 

Topock.. 

Ftumdx.. 

Park«r... 

Bowie... 

TncKMi... 

Maricopa. 

Ymna.... 


lines. 


128 
188 
230 
218 

2n 

368 
407 
487 
484 
463 
608 
864 
819 


Rates 

per  short 

Um, 


CenU, 
230 
280 
275 
290 
305 
320 
330 
330 
370 
400 
460 
475 
600 


Reyenae 

per  car- 

mUe.1 


Centt, 
60I.8 

US 

3a4 

37.8 
36.5 
28.2 
2&5 
23.8 
24.1 
27.8 
25.0 
22.9 
1S12 


Rey«uia 

*pertoii- 

mUe.! 


MIUm, 

17.97 

13.44 

1160 

1L93 

1L2S 

8L99 

8LU 

7.65 

7.84 

&83 

7.92 

7.26 


>  Based  upon  the  actual  moTemeDt  during  the  year  ending  June  30,  1915,  of  3,343  cars,  aggregating 
105,489  tons,  or  an  areraxe  loading  per  car  0X31.5  tons.  From  the  record  it  appears  that  this  moTomem 
may  include  both  slack  and  lump  coal. 
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While  through  New  Mexico,  Arizona,  and  southern  California  the 
conditions  of  transportation  are  generally  quite  similar,  there  neyer- 
theless  are  marked  differences  in  the  character  of  the  coal  movement. 
From  the  New  Mexico  mines  to  Arizona  the  movement  consists  largely 
of  slack  coal  in  open  cars  in  trainload  lots,  while  to  the  California  desti- 
nations the  movement  is  in  single-car  lots  and  consists  chiefly  of  lump 
coal,  which  the  shippers  require  to  be  transported  in  box  cars,  thus 
necessitating  an  extensive  empty  box-car  movement  to  the  mines.  On 
the  California  traffic  there  is  also  some  additional  expense  to  the  car- 
riers for  special  car-door  protection  similar  to  grain  doors,  and  in  clean- 
ing the  cars  for  merchandise  after  having  once  been  loaded  with  coaL 
These  conditions  justify  somewhat  higher  rates  for  the  longer  haul 
from  the  New  Mexico  mines  to  California  than  are  contemporaneously 
charged  from  the  same  originating  mines  to  Arizona. 

The  material  contentions  of  the  defendant  carriers  are:  (a)  That 
the  former  rate  of  $5.15  to  Los  Angeles  was  compeUed  by  water 
competition  and  therefore  depressed  below  a  reasonable  standard; 
(b)  that  the  former  rate  of  $6.15  maintained  for  a  number  of  years 
to  California  points,  other  than  Los  Angeles,  was  not  unreasonably 
high  and  that  coal  moved  freely  imder  it;  (c)  that  the  present  rate 
of  $5.65  to  all  California  points  is  not  unreasonably  high  considering 
the  fact  that  it  is  applicable  over  several  routes  from  the  mming 
districts  in  three  different  states,  and  is  a  blanket  rate  covering  large 
groups  in  both  originating  and  destination  territories;  (d)  that  the 
complainants  have  no  competition  to  meet  with  coal  paying  lower 
freight  rates;  and  (e)  that  since  coal  is  used  in  California  only  as  a 
domestic  fuel,  and  not  for  generating  steam,  it  comes  into  commerciil 
competition  only  with  gas,  wood,  and  briquettes. 

The  bulk  of  the  coal  traffic  from  the  New  Mexico  mines  involves 
only  a  single-line  haul  over  the  rails  of  the  Santa  Fe,  it  being  shown 
of  record  that  during  the  year  ending  June  30,  1916,  some  2^49 
•carloads,  aggregating  63,725  tons,  were  carried  by  that  line  from 
Gallup  to  California  destinations.  These  figures  indicate  an  average 
loading  of  28.3  tons  per  car,  and  on  the  basis  of  that  average  the 
present  rate  of  $5.65,  for  the  average  distance  of  804  miles  from  all 
points  of  destination  to  all  points  of  origin,  yields  a  revenue  per 
car-mile  of  nearly  20  cents  and  per  ton-mile  of  7  mills.  Using  tlie 
same  averages  with  respect  both  to  loading  and  distance,  the  $5.15 
rate,  which  formerly  was  applied  only  to  Los  Angeles,  would  yieW  a 
car-mile  revenue  of  slightly  more  than  18  cents,  and  a  ton-mik 
revenue  of  6.4  mills.  But  since  the  principal  mines  from  whidi 
most  of  the  coal  moves  are  at  Gallup,  and  the  average  distance  from 
that  point  to  all  the  California  destinations  involved  is  only  696  miks, 
the  revenue  yield,  in  a  practical  sense,  would  be  nearer  20.9  cents 
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per  car-mile,  and  7.4  mills  per  ton-mile.  In  Consolidated  Fud  Co.  v. 
A.,  T.  dk  8.  F.  Ry,  Co.,  38 1.  C.  C,  474,  we  foimd  $5.65  to  be  a  reason- 
able maximum  rate  for  a  three-line  haul  of  721  miles  from  certain 
mines  in  Utah  to  Santa  Ana,  a  point  in  the  state  of  California  on 
the  Santa  Fe  near  Los  Angeles.  Ordinarily  the  rate  for  a  one-line 
haul  should  be  lower  than  the  rate  over  a  three-line  route.  As  before 
explained,  the  bulk  of  the  coal  traffic  from  New  Mexico  to  California 
originates  at  Gallup  and  involves  only  a  single-line  haul  over  the  raik 
of  the  Santa  Fe. 

The  record  is  somewhat  voluminous  and  all  the  facts  disclosed  upon 
it  have  been  carefully  examined.  The  more  important  phases  of  the 
case  have  been  explained  and,  without  extending  this  report  into  fur- 
ther details  appearing  of  record,  it  will  suffice  to  say  that  upon  a  full 
consideration  of  all  the  evidence  before  us,  we  find  and  conclude  that 
for  the  future  a  reasonable  maximum  rate  on  lump  coal  in  carloads 
from  the  New  Mexico  mines,  as  at  present  grouped,  to  the  California 
destinations  involved  in  the  complaints  will  be  $5.15  per  net  ton. 
This  rate,  however,  will  not  include  compensation  to  the  carriers  for 
furnishing  special  car-door  protection,  similar  to  grain  doors.  For 
that  service  a  separate  charge,  commensurate  with  its  cost,  may  be 
established.  In  view  of  the  longer  hauls  over  two  or  more  lines  and 
the  more  adverse  operating  conditions  over  the  Sierra  Nevada  range, 
we  are  further  of  the  opinion  and  find,  upon  the  evidence  adduced 
of  record,  that  the  rate  of  $5.65  from  the  mines  in  Utah  and  Wyoming 
to  points  in  California  has  not  been  shown  to  be  unreasonable.  The 
complaints  in  respect  of  that  rate  will  therefore  be  dismissed. 

As  previously  stated,  the  rates  formerly  in  effect  from  the  New 
Mexico  mines,  of  S5.15  to  Los  Angeles  and  $6.15  to  other  points  of 
destination,  were  volimtarily  changed  by  the  carriers  to  the  basb  of 
S5.65.  That  adjustment,  involving  several  originating  districts, 
broadened  the  groups,  and  affected  a  nimiber  of  carriers,  shippers, 
consignees,  and  a  large  destination  territory.  The  only  change 
here  made  is  in  the  amoimt  of  the  rate.  Following  the  principle 
announced  in  Anadarko  Cotton  Oil  Co.  v.  -4.,  T.  cfe  S.  F.  Ry.  Co., 
20  I.  C.  C,  43;  Boardman  Co.  v.  S.  P.  Co.,  37  I.  C.  C,  81,  87,  and  other 
cases  involving  claims  for  reparation  in  connection  with  general 
rate  adjustments,  all  claims  herein  for  reparation  will  be  denied.  An 
appropriate  order  will  be  entered. 
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UNREPEATED  MESSAGE  CASE. 

No.  8917. 

J.  L.  CULTRA  AND  MYRTLE  CULTRA,  PARTNERS,  TRAD- 
ING AS  THE  CLAY  COUNTY  PRODUCE  COMPANY, 

V. 

WESTERN  UNION  TELEGRAPH  COMPANY. 


Submitted  April  12, 1917.    Decided  May  17, 1917. 


1.  Although  certain  of  its  provisions  iire  inapplicable,  the  general  prlndples  oC 

the  act  to  regulate  commerce,  as  amended,  together  with  many  of  its 
details,  exteid  to  telephone  and  telegraph  companies  engaged  in  ths 
transmission  of  interstate  messages. 

2.  The  defendant's  repeated,  unr^;>eated,  and  q;>ecial  value  rates  for  the  trans- 

mission of  interstate  messages,  with  the  restricted  liability  attaching 
ther^x),  being  expressly  sanctioned  by  section  1  of  the  act  to  regulata 
commerce,  are  binding  upon  it  as  well  as  upon  aU  others  when  such  rates 
have  been  lawfully  fixed  and  offered  to  the  public,  and  may  not  be  de- 
parted from  until  they  have  lawfully  been  changed. 
8.  The  defendant's  unrepeated  rate  and  the  restriction  attached  thereto  not 
shown  to  be  unreasonable,  and  the  complaint  dismissed. 

Hal  R,  Lehrecht  and  A.  J.  Baling er  for  complainants. 
Rush  Taggcarty  Albert  T.  Benedict^  and  Francis  Raymond  Stark 
for  defendant. 

Report  of  the  Commission. 

Harlan,  Com/rmssioner: 

On  March  21,  1914,  Rodenberger  &  Company,  commission  mer- 
chants at  San  Francisco,  deposited  in  the  office  of  the  defendant  in 
that  city  a  telegram  properly  addressed  to  the  complainants  at  Clay 
Center,  in  the  state  of  Kansas,  advising  them  of  the  condition  of  Um 
San  Francisco  market  for  poidtry  and  kindred  products.  As  the 
message  feached  the  complainants  at  Clay  Center,  the  part  in  whidi 
we  are  interested  here,  through  an  error  by  the  defendant,  was  made 
to  read  as  follows :  "  Have  sold  car  which  you  shipped."  Ajs  ac- 
cepted by  the  defendant  at  its  San  Francisco  office  for  transmission 
that  part  of  the  message  had  read:  '' Haven't  sold  car  which  yea 
shipped." 

The  conditions  existing  for  some  time  at  the  San  Francisco  poultry 
market  had  led  to  a  definite  understanding  between  the  complainants 
and  their  San  Francisco  brokers  that  the  complainants  would  not 
make  a  further  shipment  until  advised  that  the  last  preceding  carload 
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had  been  sold;  with  advice  to  that  eiSfect  at  hand,  it  was  the  under- 
standing that  the  complainants  might  then  let  another  carload  go 
forward.  In  accordance  with  this  understanding  the  complainants, 
upon  receiving  the  message  erroneously  indicating  that  a  previously 
shipped  carload  had  been  sold,  permitted  another  carload  then  in 
transit  to  continue  on  its  journey  to  the  San  Francisco  market.  On 
this  shipment  a  loss  of  $1,790.83  was  sustained,  the  direct  result,  as 
the  complainants  allege,  of  the  defendant's  error  in  transmitting  the 
message. 

To  recover  damages  for  the  loss  so  incurred  the  complainants 
brought  their  action  against  the  defendant  in  the  circuit  court  of 
Jackson  county,  in  the  state  of  Missouri.  The  defense  there  inter- 
posed by  the  telegraph  company  was  (a)  that  the  court,  by  the 
terms  of  the  contract  under  which  the  message  was  sent,  was  limited 
to  an  award  of  nominal  damages  only,  even  though  the  loss  claimed 
was  shown  to  have  resulted  from  the  defendant's  negligence  in  for- 
warding the  message;  and  (&)  that  the  validity  of  the  provisions  in 
the  contract  restricting  the  defendant's  liability  to  nominal  damages 
was  not  within  the  competency  of  the  state  court  to  deny,  but  was  a 
federal  question  which  the  Interstate  Commerce  Commission  alone 
was  authorized  by  law  to  consider  and  deal  with.  In  the  light  of 
that  contention  the  trial  court  is  holding  the  case  in  abeyance  pend- 
ing a  ruling  by  this  Commission.  The  questions  presented  for  our 
consideration,  as  stated  by  the  complainants,  are  in  substance  as 
follows:  (a)  TVTiether  the  Congress,  by  the  act  of  June  18,  1910, 
amending  the  act  to  regulate  commerce,  has  vested  in  this  Com- 
mission such  jurisdiction  over  the  rates  and  practices  of  telegraph 
companies  as  to  bring  under  our  control  and  within  our  regulating 
power  the  rules  of  such  companies  concerning  their  liability  for 
damages  incurred  by  reason  of  error  or  delay  in  the  transmission 
or  delivery  of  interstate  messages;  and  (6)  whether,  if  the  Commis- 
sion has  such  jurisdiction,  the  present  rules  of  the  defendant  tele- 
graph company,  with  respect  to  these  matters,  are  reasonable  and,  as 
the  complainants  put  the  inquiry,  whether  they  are  consistent  with  a 
sound  public  policy. 

To  enable  us  to  dispose  of  these  important  contentions  with  a 
minimum  expenditure  of  time  and  effort  the  facts  in  the  case  were 
agreed  to  by  the  parties  and  submitted  upon  stipulation.  The  ques- 
tions involved  are  of  first  impression  with  this  Commission,  but 
before  undertaking  to  discuss  them  there  are  one  or  two  other  agreed 
facts  that  should  first  be  understood  because  of  their  direct  bearing 
upon  the  controversy: 

The  message,  in  the  transmission  of  which  the  error  complained  of 
was  made  by  the  defendant,  was  a  so-called  night  letter  telegraai, 
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ipcn  wfcie&  dhe  osaKpkummBts  brckcrs  at  Ssb  Frandsco  paid  tiie 
efaarjpes  Rgalarljr  fixad  aad  rftaWmfcH  bf  tte  defiendant  for  an  nnre- 

inr^liwi     It  was  sent  by  the 

to  a  telegiaphie  mqiiiTy  by  th« 

aad  was  afleccd  to  tte  AfpMiliMi  {qt  transmissiQn  upon 

IrirgraphMaakbcarmgiipoa  its  face  in  dear,  bold  ^pe  this  l^gid: 

MSs^vfBc  Bcte  Ittaer  HfrjKt  ta  tte  tens  «■  tbe  back  hereoC.  whkb 


i.H'-n  «'i   I 


Qa  die  back  of  the  Uuik  it  was  again  Boted  in  equally  bold  type 
diat  an  nigiit  Bifcump^  weie  sobject  to  the  tenas  there  set  forth  at 
length.  This  was  f oDowcd  by  a  danse  proriding^  for  the  applicati<xi 
of  the  standard  10- word  daj  rate  to  a  ni^t  letter  of  50  words  or  less. 
Then  followed  certain  other  prorisiocs^  which  have  always  been 
interpreCed  by  the  defendant  as  limiting  its  liability,  for  such  an 
error  in  die  transmisEicc  of  an  onrepeated  message  as  was  made  in 
this  in^tanre,  to  the  nominal  sum  of  $50  as  a  mmyimnin^  together 
the  return  of  the  toD  paid  npon  the  message,  Tliat  was  its 
in  the  trial  conzt,  as  before  stated,  and  the  same  defense  is 
made  here.  Apparently  the  complainants  do  not  deny  that  this  was 
the  intended  purpose  and  meaning  of  those  prorisions,  or  diat  the 
different  charges  for  repeated  and  onrepeated  messages,  with  the 
restricted  liability  attached  to  them,  had  long  been  in  effect ;  but  diey 
contend  as  a  matter  of  law  that  the  restrictiTe  provisions  have  no 
validity  or  legal  force.  Th^  assert  that  the  defendant  must  thoe- 
f  ore  respond  in  damages  in  their  action  in  the  state  courts  without 
r^ard  to  those  provisions  and  that  the  Commission  has  no  juiisdie- 
tion  in  the  premises.  We  are  thus  brought  to  a  consideration  of  that 
question. 


*Thc  piuitolei,  so  far  ss  tbtj  ptrimtm  to  tke  ■atteii  la  coatrormj,  K«d,  wHk 
eft^itAte  aad  Itallo  as  tacj  appear  aa  tbe  blank  fbm,  as  foUows : 

To  guard  asalast  adatakes  or  deUys,  tbe  sender  of  a  nisbt  letter  shonid  oidcr  U 
BEPBATMD,  tbat  la»  tdcgrapbed  tmA  to  tbe  origfaitlag  oOce  for  comparfsoa.  Wim 
this,  ooe-balf  tbe  aafcpeatcd  night  letter  rate  la  charged  In  addltlcm.  Unless  etbw 
wise  Indicated  on  Ita  fiice,  THIS  IS  AN  UNREPEATRD  NIGHT  LETTER  AND  PAID 
FOB  AS  SUCH,  In  consideration  whereof  it  Is  agreed  between  the  sender  of  tbe  night 
totter  and  this  Companj  as  follows : 

1.  The  Companj  shall  not  be  liable  for  tbe  mistakes  or  delajs  In  tbe  traasadsslaB 
or  delirery,  or  for  non-dettrery,  of  any  UNRBPBATED  night  letter,  beyond  tht 
amoont  received  for  sending  tbe  same;  nor  for  mistakes  or  delays  In  tbe  tnnnmlmlsa 
or  dellrery,  or  for  non-dellrery,  of  any  BEPBATED  nl^t  letter,  beyond  fifty  times  tht 
Slim  recelTcd  for  sending  tbe  same,  aalest  spgoially  vaime4;  nor  In  any  case  far  delays 
arising  from  nnaroldable  Intermptlon  In  tbe  working  of  Its  lines;  nor  /or  artars  la 
obsoars  nUfht  Mter§. 

2.  In  any  erent  the  Company  shall  not  be  Uable  for  damages  for  any  mistakes  or 
delay  In  the  transmission  or  dellrery,  or  for  the  non-dellrery,  of  this  nlgbt  lettcfv 
whether  caused  by  the  negligence  of  Its  servants  or  otherwise,  beyond  tbe  sum  sf 
FIFTT  DOLLARS,  at  which  amoont  this  night  letter  Is  hereby  yalned,  unless  a  grcatsr 
ralne  Is  stated  in  writing  hereon  at  the  time  the  night  letter  Is  offered  to  tbe  Compaay 
for  transmission,  and  an  additional  snm  paid  or  agreed  to  be  paid  based  <m  sa^  valae 
equal  to  one-tenth  of  one  per  cent  tbereot 

ULaa 


UNRBPEATED  MESSAQB  CA8B.  673 

The  act  to  regulate  commerce  was  enacted  on  February  4,  1887, 
but  it  was  not  until  the  amendatory  act  of  June  18,  1910,  that 
telegraph  and  telephone  companies  were  subjecfied  to  its  provisions 
and  declared  to  be  common  carriers  within  the  meanmg  and  purpose 
of  the  act  By  that  amendment  jurisdiction  over  the  rates  and 
charges  of  such  companies  was  conferred  upon  the  Commission, 
accompanied  by  the  declaration  that  all  such  rates  and  charges 
must  be  reasonable  and  that  any  unjust  rate  or  charge  is  imlawfuL 
But  the  legislation  by  which  these  results  were  accomplished  requires 
a  somewhat  careful  examination.  Section  15  of  the  act,  as  then 
amended,  authorizes  the  Ck)mmission  in  express  language  to  hear  com- 
plaints respecting  rates  and  charges  ^^  for  the  transmission  of  mes- 
sages by  telegraph  and  telephone  '^  and  to  hear  complaints  respecting 
^^  classifications,  regulations,  or  practices  whatsoever  "  of  any  carrier 
subject  to  the  act.  Under  these  provisions  the  Commission  has  enter- 
tained and  heard  complaints  against  telegraph  and  telephone  com- 
panies and  has  made  findings  and  entered  orders  requiring  the  cor- 
rection of  unlawful  discriminations  and  preferences  and  enforcing, 
in  their  charges  and  practices,  the  standard  of  reasonableness  or- 
dained in  section  1  of  the  act.  By  appropriate  language  section  15 
also  provides  that  after  the  Commission  has  fixed  the  just  and  reason- 
able maximum  rate  or  charge  that  may  lawfully  be  exacted  for  the 
future  by  the  carrier  complained  of,  the  latter  shall  not  ^^  demand  or 
collect  any  rate  or  charge  for  such  transmission  in  excess  of  the  maxi- 
mum rate  or  charge  so  prescribed'';  it  requires  the  carrier  al^o  to 
adopt,  conform  to,  and  observe,  for  the  future,  the  regulations  and 
practices  prescribed  by  the  Commission  as  just,  fair,  and  reasonable. 
It  will  thus  be  seen  that  the  control  of  the  Commission,  after  full 
hearing  upon  complaint,  over  the  rates,  charges,  and  practices  of  tele- 
phone and  telegraph  companies  is  and  has  been  regarded,  by  the  Com- 
mission and  by  the  parties  before  us  in  those  cases,  as  being  almost  as 
complete  and  comprehensive  as  it  is  over  the  rates  and  practices 
of  the  several  other  classes  of  carriers  that  are  subject  to  our  juris- 
diction. In  other  words,  no  embarrassment  or  difSculty  has  been 
found  in  applying  the  general  provisions  of  the  act,  as  well  as  many 
of  its  details,  to  common  carriers  serving  the  public  in  the  trans- 
mission of  messages  over  telephone  and  telegraph  lines  between 
interstate  points.  Under  section  20  we  have  also  prescribed  sys- 
tems of  accounts  for  interstate  telegraph  and  telephone  companies, 
which  all  such  companies  are  now  observing;  under  the  provisions 
of  that  section  they  also  file  annual  and  other  reports  with  this 
Commission. 

But  some  of  the  provisions  of  the  act,  notably  sections  2  and  4, 
that  were  neither  modified  nor  amplified  but  were  left  unchanged 
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by  the  amendatory  legislation  in  question,  have  been  found  inappli- 
cable in  their  present  form  to  telephone  and  telegraph  companiea 
Section  6  is  also  inapplicable,  in  large  part  at  least.  It  deals  with 
the  form  and  manner  of  filing,  publishing,  and  posting  tiie  rates, 
charges,  rules,  and  regulations  of  common  carriers;  but  on  its  face 
section  6  relates  only  to  carriers  engaged  or  participatii^  ^  in  the 
transportation  of  passengers  or  property."  Its  terms  are  too  definite 
to  permit  us  to  extend  their  application  by  construction  to  telephone 
and  telegraph  companies;  and,  although  the  rates,  charges,  rules, 
and  regulations  of  such  companies  may  be  stated  more  briefly  per- 
haps, and  with  less  expense,  than  the  rates  and  regulations  of  any 
other  class  of  carriers  under  our  jurisdiction,  we  have  not  felt,  as 
stated  in  our  annual  reports  to  the  Congress  for  1911  and  subse- 
quent years,  that  authority  has  been  given  to  the  Commission  under 
section  6  to  require  such  companies  to  comply  with  its  provisions 
when  fixing  and  establishing  their  rates  and  charges.  The  particular 
defendant  here,  the  Western  Union  Telegraph  Company,  has  iiever- 
theless  voluntarily  filed  with  the  Commission  its  tariff  book  con- 
taining the  bases  of  its  rates  and  charges,  as  well  as  its  rules,  regula- 
tions, blanks,  and  other  matters  relating  to  the  service  it  undertakes 
to  perform  for  the  public;  but,  so  far  as  tiie  specific  requirements 
of  section  6  are  concerned,  the  rates,  charges,  rules,  and  regulations 
of  telephone  and  telegraph  companies  may  be  and  customarily  are 
established  and  offered  to  the  public  without  first  being  publidied 
and  posted  with  the  Commission,  a  procedure  that  must  be  observed 
by  all  other  carriers  under  our  jurisdiction  before  they  may  lawfully 
offer  their  services  to  the  public  or  legally  effect  changes  in  their 
rates  and  practices. 

Under  the  act,  as  has  many  times  been  said,  the  right  to  initiate 
their  rates  rests  with  the  carriers.  As  section  6  does  not  apply  to 
telephone  and  telegraph  companies,  it  may  well  be  said  that  in  % 
special  sense  and  to  a  special  extent  such  companies  do  initiate  their 
charges.  But  it  has  not  been  thou^t  or  even  suggested  that  a  tde- 
phone  or  telegraph  company,  after  having  fixed  and  established  a 
charge  for  a  particular  service,  or  a  regulation  pertaining  to  or  affect- 
ing the  rate  or  service,  may  depart  from  the  charge,  or  from  the  regu- 
lation affecting  the  charge,  at  its  discretion  or  until  the  charge  or 
regulation  has  been  lawfully  changed  by  it.  The  courts  have  oftea 
said  that  the  vital  feature  of  the  act  to  regulate  commerce  is  to  secure 
equality  and  uniformity  as  to  all  persons  availing  themselves  of  the 
services  of  common  carriers  and  to  destroy  any  favoritism  by  sudi 
carriers  among  those  requiring  their  services.  This  principle,  founded 
in  common  right  as  well  as  in  common  justice,  runs  all  throu^  the 
act  and  through  the  supplementary  legislati<m  enacted  in  aid  of  tfae 
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enforcement  of  the  act.  It  can  not  therefore  be  doubted,  and  indeed 
the  complainants  here  do  not  contend  to  the  contrary,  that  even 
though  section  6  is  inapplicable  to  telephone  and  telegraph  compa- 
nies, their  rates  and  charges  are  nevertheless  binding  upon  such 
companies,  when  they  have  lawfuUy  been  fixed  and  offered  to  the 
public;  and  the  rates  and  charges  must  be  observed,  together  with 
the  rules  and  practices  affecting  the  rates  and  charges,  until  they 
have  lawfully  been  changed,  either  voluntarily  or  under  the  orders 
of  this  Commission.  Having  been  declared  to  be  common  carriers, 
and  having  been  subjected  to  the  general  provisions  of  the  act,  it  is 
manifest  that  telephone  and  telegraph  companies  may  not  lawfully 
accept  or  exact  of  one  person  either  less  or  more  than  they  demand 
of  another  person  for  the  same  service.  To  secure  such  uniformity 
in  their  dealing  with  the  public  was  doubtless  one  of  the  purposes 
of  the  Congress  in  subjecting  telephone  and  telegraph  companies  to 
the  provisions  of  the  act  to  regulate  commerce;  and  we  think  the 
language  used  by  the  Congress  in  doing  this  was  sufficient  to  accom- 
plish the  end  sought.  It  is  scarcely  necessary  to  add  that  there  can 
be  no  uniformity  in  the  application  of  the  rates  and  charges  of  such 
companies  unless  rules  and  regulations  like  those  here  under  con- 
sideration, that  directly  affect  the  rates,  are  also  enforced  without 
discrimination  or  preference. 

Almost  from  the  beginning  of  telegraphy  in  this  country  the 
basic  rate  has  been  that  charged  for  the  transmission  of  an  unre- 
peated  message,  the  rates  for  repeated  and  special  value  messages 
being  built  upon  it.  The  unrepeated  rate  or  charge  has  always 
been  made  upon  the  condition,  stated  in  the  contract  between  the 
sender  and  the  company,  that  no  liability  should  attach  to  the  com- 
pany for  errors  in  transmission  or  delays  in  delivery  beyond  the 
sum  received  for  sending  the  message.  The  higher  rate  for  repeated 
messages,  concurrently  maintained  for  many  years  with  the  unre- 
peated rate,  is  predicated  in  part  upon  the  additional  service  per- 
formed, and  tn  part  upon  the  liability  of  the  defendant  to  make  good 
any  damages  incurred,  through  error  or  delay  in  the  transmission  or 
delivery  of  the  message,  to  the  extent  of  fifty  times  the  rate  charged, 
with  a  maximum  of  $50.  For  a  long  time  also  the  defendant  has 
maintained  still  higher  charges  under  which,  upon  the  payment  of 
one-tenth  of  1  per  cent  of  the  amount  of  the  assurance  desired,  the 
defendant,  within  the  value  so  placed  upon  the  message,  assumes 
liability  to  the  full  extent  of  the  loss  sustained.  The  fundamental  dif- 
ference between  the  unrepeated  rate  and  the  other  two  classes  of 
rates  is  that  imder  the  former  the  sender  assumes  the  risk  of  error 
or  delay,  while  under  the  latter  the  carrier  aa^mes  the  risk  in  part 
or  entirely,  as  the  case  may  be ;  and  the  rules  fixing  the  measure  of 
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the  defendant's  liability  under  these  several  classes  of  rates  are 
essentially  a  part  of  the  rates  themselves. 

The  complainants  contend  that  rates,  and  rules  of  Uiis  kind  af- 
fecting the  rates,  that  limit  the  liability  of  a  telegraph  ccnnpany 
for  error  in  transmission  are  unreasonable,  because  it  is  the  duty  of 
such  a  carrier,  under  the  charges  paid  to  it,  to  transmit  all  messages 
correctly.  This  theory  assumes  that  the  rate  for  an  unrepeated  mes- 
sage must  necessarily  embrace  the  obligation  to  transmit  it  correctly 
and  to  respond  in  damages  for  the  failure  to  do  so.  On  that  point 
in  Primrose  v.  Western  Union  Telegraph  Co.^  154  U.  S.,  1,  25,  it  ia 
said: 

The  faUacy  In  that  reasoning  i^pears  to  us  to  be  In  the  assumption  that  the 
company,  under  its  admitted  power  to  fix  a  reasonable  rate  of  compensation, 
establishes  the  usual  rate  as  the  compensation  for  the  duty  of  transmitting  any 
message  whatever.  Whereas,  wliat  the  company  has  done  is  to  fix  that  rate 
for  those  messages  only  wliich  are  transmitted  at  the  risk  of  the  sender  and 
to  require  payment  of  the  higher  rate  of  half  as  much  again  if  the  company 
is  to  be  Uable  for  mistakes  or  delays  in  the  transmission  or  d^ivery,  or  In 
the  nondelivery  of  a  message. 

The  complainants  ur^e,  however,  that,  unlike  a  shipment  of  goods 
or  express  matter,  a  telegraph  message  in  itself  has  no  intrinsic  value, 
and  that  any  value  placed  upon  it  by  the  sender  before  a  loss  results 
from  an  error  in  its  transmission  or  delay  in  its  delivery  can  not  be 
other  than  an  arbitrary  value.  There  is  undoubted  force  in  that 
view.  But,  on  the  other  hand,  the  sender  may  more  nearly  estimate 
the  possible  damage  in  the  case  of  error  in  transmission  or  delay  in 
delivery  than  can  the  telegraph  company.  The  sender  of  a  telegram 
occupies  much  the  same  position  as  the  consignor  of  an  express 
package.  In  neither  case  is  the  value  of  that  which  is  offered  for 
transmission  or  transportation  known  to  the  carrier.  In  the  case  of 
a  telegram,  if  the  carrier  is  to  assume  the  same  degree  of  risk  tiiat 
is  assumed  by  the  express  company  under  similar  circumstances,  the 
rate  demanded  is  the  repeated  message  rate,  under  which  the  liability 
of  the  carrier  is  limited  to  the  sum  of  $50,  unless  a  greater  value  ia 
declared.  For  a  greater  value  an  additional  charge  must  be  paid. 
The  same  limitation  of  value  is  observed  in  the  form  of  ezprett 
receipt  prescribed  in  Express  Rates^  Practices^  Accounts^  ami 
Revenues^  28  I.  C.  C,  131, 137,  where  it  is  said : 

The.  classification  prescribed  provides  for  valuation  charges  upon  artideB  sf 
higher  value.  In  the  case  of  shipments  of  extraordinary  value,  not  only  Is  tht 
carrier  entitled  to  notice  of  such  value  in  order  that  its  care  may  be 
but  it  is  also  entitled  to  extra  compensation  for  the  increased  liabiUty  and 

As  before  stated,  the  charge  established  by  the  defendant  for  tiie 
transmission  of  messages  valued  at  more  than  $50  is  one-tentii  of  1 
per  cent  of  the  excess  value  in  addition  to  the  repeated  message  rate. 
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This  special  charge  is  the  same  as  that  found  reasonable  by  us  for  a 
like  liability  in  the  transportation  of  express  packages  and  is  the 
usual  insurance  charge  on  shipments  conveyed  by  parcel-carrying 
systems  in  other  countries.  In  re  Express  RateSy  PtacHces^  AccountSy 
and  Revenues^  24  I.  C.  C,  380,  397. 

As  has  been  said,  the  complainants  cite  many  cases  in  which  re- 
strictions upon  the  liability  of  this  defendant  under  its  several  classes 
of  rates  have  been  considered  and  the  restrictions  are  variously  re- 
ferred to  as  unjust,  unconscionable,  without  consideration,  utterly 
void,  or  as  being  contrary  to  sound  public  policy.  We  are  asked  by 
the  complainants  to  announce  the  latter  principle  in  this  case.  On 
the  other  hand,  the  defendant  cites  an  equal  number  of  cases  in  which 
courts  of  great  authority  have  upheld  the  restrictive  rates.  We  shall 
not  imdertake  to  review  any  of  these  cases  here.  It  will  suffice  to  say 
that,  apart  from  the  federal  legislation  now  under  consideration,  the 
complainant's  action,  if  brought  in  some  state  courts  would  appar- 
ently meet  with  success,  while  if  laid  in  the  courts  of  other  states 
would  result  in  failure.  This  lack  of  uniformity  among  the  courts, 
when  dealing  with  the  defendant's  rates  and  the  rules  and  regula- 
tions affecting  its  rates  for  the  transmission  of  interstate  messages, 
to  some  extent  may  explain  the  legislation  by  which  the  Congress 
has  put  all  telephone  and  telegraph  companies  engaged  in  the  inter- 
state transmission  of  messages  under  our  jurisdiction.  But  what- 
ever may  have  occasioned  the  amendatory  legislation,  one  of  its 
necessary  consequences,  under  the  language  used,  has  been  to  put 
an  end  to  this  diversity  in  results;  so  that,  as  will  be  seen  further 
along  in  this  report,  the  charge  as  fixed  and  offered  to  the  public 
by  the  defendant  for  transmitting  an  interstate  message  may  no 
longer  involve  any  greater  or  less  liability  in  one  forum  than  it  does 
in  another,  but  must  be  construed  as  attaching  to  the  defendant's 
error  the  same  degree  of  responsibility  in  all  the  courts. 

The  complainants,  however,  direct  attention  to  the  so-called  Car- 
mack  amendment,  which  was  a  part  of  section  20  of  the  act  to  regu- 
late commerce  when  the  night  message  described  of  record  was  sent. 
That  amendment,  however,  relates  to  the  liability  for  loss,  damage,  or 
injury  to  property  in  transit  caused  **  by  any  common  carrier,  rail- 
road, or  transportation  company,  to  which  such  property  may  be  de- 
livered "  for  carriage,  and  is  therefore  another  provision  in  the  act 
that  is  inapplicable  to  telephone  and  telegraph  companies.  Largely  on 
the  omission  there  of  any  reference  to  carriers  of  this  class,  the  com- 
plainants base  their  contention  that  the  Conunission  is  without  juris- 
diction to  deal  with  the  matters  involved  in  this  case  but  must  leave 

them  to  the  courts  to  adjust.    The  point  they  ipake  is  that  as  the 
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Congress  ^^has  not  seen  fit  to  regulate  the  liabilities  of  telegraph 
companies  to  respond  in  damages  for  carelessly  transmitting  inter* 
state  messages  *  *  *  the  law  of  the  sovereign  state  is  stUl  in 
force";  and  they  ask  the  Commission  so  to  declare  in  order  that 
they  may  proceed  with  their  action  for  damages  in  the  state  court. 
But  the  silence  of  the  Carmack  amendment  with  respect  to  telegraph 
companies  and  their  liability  for  errors  in  the  transmission  of  inter- 
state telegraph  messages  can  not  be  controlling  with  respect  to  our 
jurisdiction,  if  under  other  provisions  of  the  act  the  matters  in  con- 
troversy here  are  brought  within  our  cognizance.  This  we  think  is 
the  case. 

In  extending  the  provisions  of  the  act  to  telephone  and  telegraph 
companies,  the  Congress  further  amended  section  1  by  incorporating 
in  it  a  clause  reading  as  follows: 

That  messages  by  telegraph,  telephone,  or  cable,  subject  to  the  provisioitt 
of  this  act,  may  be  classified  into  day,  night,  repeated,  imrepeated,  letter,  com- 
mercial, press,  government,  and  such  other  classes  as  are  Just  and  reasooaU^ 
and  different  rates  may  be  charged  for  the  different  classes  of  messages. 

If,  as  a  matter  of  law,  as  the  complainants  contend,  the  rate 
charged  and  collected  for  an  unrepeated  message  carries  with  it  tiie 
same  protection  to  the  sender  or  recipient  and  imposes  upon  Uie  tele- 
graph company  the  same  liability  and  degree  of  care  as  the  rate 
for  a  repeated  message,  then  the  express  authority  by  the  Congress  to 
maintain  classifications  of  repeated  and  unrepeated  messages,  with 
the  different  rates  attached  thereto,  is  without  significance  or  effect; 
for  no  useful  purpose  would  have  been  served  in  authorizing  the  two 
classifications  taking  different  rates  without  recognizing  the  funda- 
mental difference  between  them  that  for  years  has  been  well  under- 
stood and  maintained.  It  seems  clear,  therefore,  that  the  CongNss  m 
recognizing,  by  the  amendment  to  the  act  above  quoted,  these  three 
classes  of  messages  with  the  different  charges  attached,  has  also 
lecognized  a  distinction  in  the  defendant's  liability  under  them,  and 
lias  sanctioned  this  distinction  for  the  future,  subject  of  course  to  the 
general  provisions  in  the  act  requiring  all  rates,  and  all  roles  and 
regulations  affecting  rates,  to  be  reasonable  and  uniform  in  their  ^>- 
plication,  under  like  circumstances,  for  the  different  kinds  of  service 
offered.  Such  classification  of  its  messages,  with  the  different  rates 
and  liabilities  attaching  to  them,  having  affirmative  recognition  in 
the  act  itself,  it  follows  that  when  lawfully  fixed  and  offered  to  the 
public  they  are  binding  upon  the  defendant,  and  upon  all  those  who 
avail  themselves  of  its  services,  until  they  have  been  lawfully  changed. 
Abundant  .authority  for  this  view  is  found  in  numerous  decisions  by 
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the  state  and  federal  courts.  In  Boyce  v.  Western  Union  Telegraph 
Co.,  89  S.  E.  (Va.),  106, 108,  it  is  said: 

*  *  *  Congress,  by  the  act  of  June  18,  1910,  seems  to  recognize  the  ne- 
cessity and  validity  of  such  stipulations  and  to  authorize  the  making  of  snch 
contracts  with  respect  to  repeated  and  nnrepeated  messages. 

^  *  *  So  that  telegraph  companies  have  here  the  direct  authority  and 
sanction  of  Ck>ngres8  to  classify  their  messages  into  repeated  and  unrepeated 
and  to  charge  different  rates  for  each;  in  other  words,  to  enter  into  the  very 
eontract  wliich  was  made  in  this  case. 

See  also,  to  the  same  effect.  Western  Union  Telegraph  Co.  v.  Dant, 
4St  App.  D.  C,  398;  Western  Union  Telegraph  Co.  v.  Bank  of 
Spencer,  156  Pac  (Okla.),  1175,  1179;  and  HaskeU  Implement  dh 
8.  Co.  V.  Postal  Telegraph-Cahle  Co.,  96  Atl.  (Me.),  219,  223.  In 
the  latter  case  it  was  held  by  the  supreme  judicial  court  of  the  state 
of  Maine  that,  so  far  as  interstate  messages  are  concerned,  the  state 
courts  have  no  jurisdiction  over  questions  of  classification  and  regu- 
laticm,  or  respecting  the  reasonableness  of  rules  and  charges  or  the 
limitation  of  the  carrier's  liability,  and  that  such  cases  must — 

be  suhmitted  for  the  determination  of  the  Interstate  Commerce  Commission,  as 
In  the  case  of  other  common  carriers  coming  within  the  administrative  com- 
petence of  that  Conunission. 

Our  conclusion  upon  the  record  is  that  the  Congress,  by  the  lan- 
guage used  in  the  amendatory  act  of  1910,  has  manifested  a  definite 
intention  to  place  under  the  jurisdiction  and  control  of  this  Com- 
mission the  rates  and  practices  of  interstate  telegraph  companies, 
as  well  as  the  rules,  regulations,  conditions,  and  restrictions  affecting 
their  interstate  rates;  that  the  rate  voluntarily  used  by  the  senders  of 
the  message  in  question  was  an  unrepeated  rate  to  which  was  lawfully 
attached,  as  a  fundamental  feature  of  it,  the  restricted  liability 
insisted  upon  here  by  the  defendant ;  that  the  Congress  has  expressly 
authorized  such  rates  with  a  restricted  liability  attached ;  that  such 
rates  are  not  therefore  contrary  to  public  policy  but  on  the  contrary 
are  binding  upon  all  until  lawfully  changed ;  and  that  neither  the 
interstate  rates  of  the  defendant  nor  the  rules,  practices,  conditions, 
and  restrictions  affecting  those  rates  have  been  shown  in  this  pro- 
ceeding to  be  unreasonable  or  otherwise  unlawful. 

The  complaint  must  therefore  be  dismissed,  and  it  will  be  so 
ordered. 
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Respondents*  rates,  regulations,  and  practices  governing  transportation  between 
points  within  Alaska  and  between  points  in  the  United  States  and  points 
in  Alaska  not  found  to  be  unreasonable.  Special  contract  rates  accorded 
cannery  and  mining  companies  on  through  rall-and-water  shipments  from 
points  in  the  United  States  to  points  in  Alaska  found  unjustly  discrimina- 
tory. Allegations  concerning  the  payment  of  rebates  and  the  ownership  bj 
respondent  railroads  or  their  interest  in  mines  or  In  minerals  which  thej 
transport  not  sustained. 

James  Wickersham  for  complainants. 

Lloyd  S.  Ackerman  for  Valdez  Dock  Company  and  with  WilUam 
H.  Oorham  for  Northern  Navigation  Company  and  Northern  Com- 
mercial Company, 

0.  E.  Harrison  and  William  H.  Oorham  for  Pacific  &.  Arctic  Rail- 
way &  Navigation  Company,  British  Columbia -Yukon  Railway  Com- 
pany, British- Yukon  Navigation  Company,  Limited,  and  American- 
Yukon  Navigation  Company. 

W.  H.  Bogle^  CarroU  B.  Graves^  F.  T.  Merritt^  and  LawrenM 
Bogle  for  Kennecott  Copper  Corporation,  Copper  River  &  North- 
western Railway  Company,  and  Alaska  Steamship  Company. 

Benjamin  8.  Grosscup  and  W,  Carr  Morrow  for  Pacific  Coast 
Steamship  Company,  Pacific  Alaska  Navigation  Company,  and  with 
W.  B.  Stratton  for  Pacific  Coast  Company. 

TF.  H.  Hay  den  and  F.  A.  Huffer  for  Border  Line  TransportatioQ 
Company. 

Charles  F.  Munday  and  John  Rustgard  for  Humboldt  Steam^p 
Company. 

W.  B.  Stratton  for  Pacific  Coast  Company. 

0.  P.  Hubbard  for  merchants  of  Valdez,  Alaska, 

H.  Z.  Faulkner  for  Skagway  Commercial  Club. 

C.  J.  France  for  port  of  Seattle. 

Report  op  the  Commission. 

Clark,  Com/missioner: 

On  June  5,  1916,  the  Samson  Hardware  Company,  a  corporatioo 
dealing  in  hardware  and  mining  machinery  at  Fairbanks,  Alaiskt, 
and  James  Wickersham,  a  resident  of  Fairbanks,  filed  a  formal  com- 

^Tbe  proceeding  also  embraces  complaint  In  No.  8976.  Samson  Hardware  Compaay 
•t  aL  V.  Pacific  ft  Arctic  Railway  ft  Nayi^ation  Company  et  aL 
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plaint,  No.  8976,  attacking  the  rates  and  practices  of  certain  trans- 
portation, wharfage,  mining,  and  mercantile  companies  governing 
the  transportation  of  persons  and  property  between  points  in  Alaska 
and  between  points  in  the  state  of  Washington  and  points  in  Alaska. 
It  was  alleged  in  substance  that  the  rates  and  fares  charged  for  such 
transportation  were  grossly  unjust,  unreasonable,  and  discrimina- 
tory; that  the  traffic  of  certain  large  shippers  engaged  in  mining 
and  in  mercantile  enterprises  in  Alaska  was  transported  by  defend- 
ants for  materially  less  than  the  legal  tariff  rates  which  they  ex- 
acted from  the  general  public;  and  that  by  means  of  imlawful  com- 
binations and  conspiracies  defendants  had  obtained  a  monopoly  of 
the  transportation,  mining,  and  mercantile  business  of  Alaska, 
thereby  preventing  or  hindering  the  industrial  development  of  that 
territory.  Thereupon  the  Commission  instituted  on  its  own  motion 
a  general  investigation  of  the  rates,  practices,  rules,  and  regulations 
of  the  defendants  and  of  other  common  carriers  serving  Alaska, 
governing  transportation  wholly  by  rail  or  partly  by  rail  and  partly 
by  water  between  points  in  Alaska  and  between  points  in  the  United 
States  and  points  in  Alaska,  and  an  inquiry  into  the  ownership  by 
respondent  railroads  or  their  interest  in  mines  or  in  minerals  which 
they  transport.  The  two  proceedings  were  consolidated;  hearings 
were  had  at  Cordova  and  Juneau,  Alaska,  Seattle,  Wash.,  and  Wash- 
ington, D.  C,  and  the  respondents  were  required  to  submit  full  in- 
formation concerning  the  matters  and  things  involved.  No  witness 
appeared  on  behalf  of  the  Samson  Hardware  Company,  the  principal 
complainant.  The  record  consists  largely  of  the  evidence  offered 
by  respondents  in  connection  with  the  general  investigation. 

Prior  to  the  discoveries  of  gold  along  the  Yukon  and  tribu- 
tary rivers,  transportation  within  Alaska  or  between  points  in  the 
United  States  and  points  in  Alaska  was  an  industt*y  of  negligible 
proportions.  A  few  steamers  and  sailing  vessels,  operated  irregu- 
larly under  charter,  sufficed  to  accommodate  the  small  amount  of 
traffic  offered,  consisting  principally  of  military  supplies,  supplies 
for  trading  posts  and  fisheries,  and  outbound  cargoes  of  furs  and 
fish.  Since  then  the  business  of  transportation  has  grown  in  im- 
portance, keeping  pace  with  the  increase  in  population  and  the  de- 
velopment of  the  mining,  fishing,  and  other  industries.  Alaska  now 
has  approximately  500  miles  of  railway  in  nine  disconnected  systems, 
regular  steamship  service  during  the  season  of  navigation  on 
its  6,000  miles  of  principal  navigable  rivers,  and  many  steamsl^ip 
lines  operate  regularly  on  fixed  schedules  between  its  ports  and  the 
Pacific  coast  ports  of  the  United  States  and  Canada. 

Although  possessed  of  great  natural  resources,  Alaska  is  still 
largely  an  undeveloped  and  sparsely  inhabited  region  with  but 
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little  traffic  in  proportion  to  its  area,  which  is  about  one-fifth  that  of 
the  United  States.  Its  climate  and  topography  interpose  many  and 
peculiar  obstacles  to  the  construction,  operation,  and  maintenance  of 
transportation  routes,  and  the  conditions  surrounding  transportation 
are  without  exact  counterpart  in  other  parts  of  the  United  States. 
Coastwise  navigation  is  rendered  difficult  and  oftentimes  perilous 
by  violent  storms^  adverse  tides,  floating  ice,  and  dense  fogs;  by 
narrow  and  tortuous  channels  which  are  inadequately  buoyed  and 
lighted;  and  by  uncharted  reefs  and  pinnacle  rocks.  The  harb<»s 
as  far  west  as  Cook  Inlet  are  open  throughout  the  year,  but  those  to 
the  westward  and  the  rivers  which  form  practically  the  sole  high- 
ways of  interior  communication  are  icebound  except  in  summer. 
Transportation  between  the  Pacific  coast  of  the  United  States  and 
the  principal  towns  and  settlements  of  the  interior  i$ituated  along 
the  Yukon  and  tributary  rivers  involves  an  ocean  and  river  voyage 
of  several  thousand  miles  by  way  of  the  Bering  Sea  or  an  inter- 
mediate inland  movement  over  railroads,  wagon  roads,  or  trails 
which  cross  the  lofty  mountain  ranges  fringing  the  coast  from 
British  Columbia  to  the  Alaska  peninsula  and  connect  the  ice-free 
harbors  of  southern  Alaska  with  the  navigable  waters  of  the  Ynkon 
basin.  The  rail  portions  of  these  inland  routes  are  formed  by  the 
Alaska  Northern  Railway,  the  Copper  River  &  Northwestern  Rail- 
way, and  the  rail  lines  of  the  White  Pass  &  Yukon  Rente,  with 
southern  termini  at  Seward,  Cordova,  and  Skagway,  respectivelj. 
The  Alaska  Northern  Railway,  which  is  owned  by  the  United  States, 
is  not  involved  in  this  proceeding. 

Traffic  between  points  in  the  United  States  and  points  in  Alada 
usually  moves  through  Seattle  or  other  ports  on  Puget  Sound,  aad 
by  far  the  greater  portion  is  an  all-water  business  over  whidti  the 
Commission  has  no  jurisdiction.  Except  that  with  points  on  the 
Copper  River  &  Northwestern  Railway  practically  all  traffic  with 
interior  Alaska  moves  partly  by  rail  and  partly  by  water  via  Skag- 
way or  over  the  all- water  route  via  St.  Michael  on  Bering  Sea.  Tl» 
steamship  companies  operating  between  Puget  Sound  and  Alaska 
publish  and  file  with  this  Commission  proportional  rates  appIicaUe 
to  traffic  handled  in  connection  with  rail  lines.  They  are  also  partMS 
to  joint  tariffs  filed  with  us  naming  rates  via  Cordova  and  Skagway 
between  points  in  interior  Alaska  and  Seattle,  San  Francisco,  and 
other  Pacific  coast  ports.  The  respondent  railroads  in  Alaska  pub- 
lish and  file  rates  and  fares  applicable  to  all  traffic  which  they  trana- 

port. 

respondents'  routes  described. 

The  Alaska  Steamship  Company,  the  Pacific  Steamship  Com- 
pany, the  Border  Line  Transportation  Company,  the  Humboldt 
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Steamship  Company,  the  Canadian  Pacific  Railway  Company's 
steamship  lines,  and  the  Grand  Tnmk  Pacific  Steamship  Company, 
Limited,  serve  southeastern  Alaska,  which  embraces  the  coastal  sec- 
tion between  Dixon  Entrance  and  Cape  Spencer.  Only  the  first- 
named  two  companies  operate  regularly  to  southwestern  Alaska  lying 
between  Cape  Spencer  and  Unimak  Pass,  and  to  western  Alaska, 
which  includes  ports  on  Bristol  Bay  and  Bering  Sea.  The  Pacific 
Steamship  Company,  organized  after  these  proceedings  were  insti- 
tuted, is  the  successor  in  interest  of  respondents  Pacific  Coast  Steam- 
ship Company  and  Pacific- Alaska  Navigation  Company,  which,  until 
November  1, 1916,  operated  over  the  routes  now  served  by  the  Pacific 
Steamship  Company.  It  and  the  Alaska  Steamship  Company  have 
large  and  well-equipped  fleets  and  are  the  principal  ocean  carriers 
serving  Alaska.  The  vessels  of  the  Pacific- Alaska  Navigation  Com- 
pany, which,  prior  to  1914,  was  a  nonoperating  company,  and  those 
of  the  Pacific  Coast  Steamship  Company,  plied  between  Puget  Sound 
and  California  as  well  as  between  Puget  Soimd  and  Alaska.  The 
Border  Line  Transportation  Company  entered  the  Alaska  trade  in 
1915  and  operates  between  Puget  Sound  and  British  Columbia  and 
Alaska.  The  Alaska  Steamship  Company  and  the  Humboldt  Steam- 
ship Company  are  engaged  exclusively  in  the  transportation  of 
Alaska  traflSc. 

The  Copper  River  &  Northwestern  Railway  extends  from  Cordova 
to  Kennecott,  Alaska,  a  distance  of  approximately  196  miles.    Con- 
struction began  in  1906,  and  the  road  was  completed  for  operation 
in  April,  1911.    In  the  beginning  an  attempt  was  made  to  build  a 
line  northward  from  Valdez.     Later,  Katalla  was  selected  as  the 
southern  terminus,  but  after  large  expenditures  for  line  construc- 
tion, terminal  facilities,  and  harbor  improvements,  both  projects  were 
abandoned  and  the  road  was  built  from  Cordova.    The  line  follows 
the  valleys  of  the  Copper  and  Chitina  rivers  and  for  the  greater 
part  of  the  first  50  miles  it  is  laid  on  level  swampy  ground,  which 
required  extensive  filling.     Excepting  a  comparatively  few  miles 
where  its  line  rests  on  flats  and  dead  glaciers,  a  great  deal  of  heavy 
rock  work  was  encountered  in  constructing  the  road.    It  is  a  standard- 
gauge  well-built  road  with  a  number  of  tunnels  and  expensive  steel 
bridges  designed  to  acommodate  the  heaviest  class  of  traffic.    There 
are  but  few  sharp  curves  and  with  two  or  three  unimportant  excep- 
tions the  maximum  gradients  do  not  exceed  1  per  cent.    It  has  an 
ample  supply  of  motive  power,  cars,  and  work  equipment,  and  ter- 
minal facilities  at  Cordova,  which  include  a  large  and  substantial 
wharf  and  a  number  of  warehouses,  shops,  and  other  structures.    A 
triweekly  mixed  freight  and  passenger  train  service  is  maintained 
and  additional  freight  trains  are  operated  as  occasion  requires. 
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The  rail  lines  of  the  White  Pass  &  Yukon  Route  extend  from 
Skagway,  on  Ljrnn  Canal,  to  White  Horse,  Yukon  Territory,  tbe 
head  of  navigation  on  the  Yukon  Siver,  a  distance  of  about  110 
miles.  Construction  began  in  1898,  following  the  discovery  of  gold 
in  the  Ellondyke  region,  and  was  completed  in  1901.  These  are 
substantially  built  narrow-gauge  lines,  with  many  sharp  curves  and 
steep  grades.  Wharves,  shops,  warehouses,  ore  bunkers,  and  otbei 
.terminal  facilities  are  maintained  at  Skagway,  and  the  lines  are 
adequately  equipped  with  rolling  stock.  In  Humboldt  Steamship 
Company  v.  White  Pass  <&  Yukon  Route^  25  I.  C.  C,  136,  tiie  follow- 
ing description  is  given  of  the  rail-and-water  lines  fonning  that 
route: 

As  shown  in  the  title,  complaint  is  against  the  White  Pass  &  Yukon  route, 
which  consists  of  four  separate  and  distinct  corporations.  It  appears  that  tbe 
**  White  Pass  &  Yukon  Route  "  is  a  trade  name,  and  that  there  is  no  corport- 
tion  of  that  name.  This  route  Is  made  up  of  the  properties  of  (a)  the  Padfle 
&  Arctic  Railway  &  Naylgation  Company,  a  West  Virginia  corporation  with 
head  offices  at  Chicago,  111.,  which  owns  20  miles  of  railroad  running  from 
Skagway  to  White  Pass,  the  boundary  line  between  Alaska  and  British  Oo- 
iumbia  ;  (b)  The  British  Columbia- Yukon  Railway  Company,  incorporated  onda 
the  laws  of  British  Columbia,  with  principal  offices  at  Victoria,  B.  C^  whidi 
owns  some  33  miles  of  road  from  White  Pass  to  Pennington,  the  boundary  line 
between  British  Columbia  and  Yukon  Territory;  (c)  The  British- Yukon  Rai^ 
way  Company,  incorporated  under  the  laws  of  the  Dominion  of  Canada  with 
head  offices  at  Ottawa,  Canada,  which  owns  the  line  of  railroad  from  Penniii^ 
ton  to  White  Horse;  (d)  The  British- Yukon  Navigation  Company,  TJmttP<i,  \^ 
corporated  under  the  laws  of  British  Columbia,  with  head  offices  at  Vancomper, 
B.  C,  which  owns  and  operates  steamboats  between  White  Horse  and  Dawaoa, 
Yukon  Territory,  and  between  Caribou,  Yukon  Territory,  and  Atlin,  B.  C 

The  property  of  the  Pacific  &  Arctic  RaUway  &  Navigation  Company  Is  til 
In  the  Territory  of  Alaska.  The  property  of  the  British-Columbia-Yukon  Rail- 
way Company  is  all  in  British  Columbia;  that  of  the  British- Yukon  RaOwtj 
Company  is  all  in  Yukon  Territory ;  that  of  the  British- Yukon  Navigation  Oon- 
pany  is  all  In  British  Columbia  and  Yukon  Territory. 

There  is  a  White  Pass  &  Yukon  Railway  Company,  Limited,  of  London,  Eng- 
land, which  is  a  holding  company  for  the  owners  of  the  shares,  bonds,  and 
debentures  of  the  several  properties  that  make  up  the  so-caUed  White  PaM  k 
Yukon  route. 

While  maintaining  these  separate  corporate  existences  these  companies  are. 
for  convenience  and  economy,  operated  under  one  management.  The  mflnagl»g 
officers  are  separately  elected  by  the  several  boards  of  directors  of  the  ooo- 
stituent  companies.  The  White  Pass  &  Yukon  Railway  Company,  Limited,  of 
London,  has  no  part  in  the  operation  or  management  of  the  properties. 

There  has  been  no  subsequent  change  in  the  ownership  or  manage- 
ment of  these  lines. 

The  American-Yukon  Navigation  Company,  a  corporation  organ- 
ized under  the  laws  of  the  state  of  West  Virginia,  owns  and  operates 
a  line  of  steamers  on  the  Yukon  and  tributary  rivers  between  Dmwsoo 
and  St.  Michael.    While  technically  not  a  part  of  the  White  Pass  k 
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Vukon  Koute,  it  is  owned  by  the  same  interests,  has  the  same  general 
officers,  and  is  under  the  same  management  and  control.  It  owns  a 
large  number  of  steamers,  barges,  wharves,  and  other  terminal  facili- 
ties and  maintains  regular  service  daring  the  season  of  navigation. 
It  participates  in  joint  all-water  rates  with  the  ocean  steamship  lines 
via  St.  Michael  and  also  in  joint  rail-and- water  rates  via  Skagway. 

Other  parties  defendant  and  respondent  are  the  Northern  Naviga- 
tion Company,  which  for  several  years  operated  a  line  of  steamers  on 
the  Yukon  and  tributary  rivers,  but  which  since  April,  1914,  has  not 
been  engaged  in  transportation:  the  Valdez  Dock  Company,  which 
owns  and  operates  a  wharf  at  Valdez;  the  Northern  Commercial 
C(Hnpany,  which  is  engaged  in  the  mercantile  business  at  numerous 
points  in  interior  Alaska;  the  Kennecott  Copper  Corporation,  en- 
gaged in  mining  copper  at  Kennecott;  and  the  Pacific  Coast  Com- 
pany, a  nonoperating  holding  company  which  owns  the  capital  stock 
of  the  Pacific  Coast  Steamship  Company  and  of  certain  railroads  and 
coal  mines  in  the  United  States. 

ISSUES   RAISED  BY  THE   COMPLAINT  AND  THE  ORDER   OF  INVESTIGATION. 

Stated  in  greater  detail,  the  principal  allegations  of  the  complaint 
are  that  the  rates  and  fares  of  all  of  the  respondents  are  unjust  and 
unreasonable;  that  the  ocean  carriers  or  certain  of  them  are  parties 
to  an  unlawful  agreement  or  understanding  among  themselves  and 
with  connecting  rail  and  steamship  lines  in  Alaska  to  limit  compe- 
tition by  so  arranging  their  schedules  and  routes  and  the  ownership 
or  control  of  docks  and  wharves  as  to  give  each  line  a  practical 
monopoly  of  the  traffic  between  specified  ports  or  sections  of  Alaska ; 
that  the  ocean  carriers  unlawfully  discriminate  by  applying  much 
lower  rates  on  the  traffic  of  cannery  and  mining  companies  than  on 
that  of  other  shippers;  and  that  the  Copper  River  &  Northwestern 
Bailway  and  the  American- Yukon  Navigation  Company  and  the 
lines  with  whidi  they  connect  unlawfully  discriminate  by  paying 
rebates  or  by  practicing  other  devices  which  enable  certain  large 
shippers  to  obtain  transportation  for  lower  rates  than  are  paid  by 
the  general  public.  Our  order  of  investigation,  broadly  speaking, 
embraces  the  foregoing  allegations  and  also  includes  an  inquiry  into 
respondents'  wharfage  rates,  regulations,  and  practices  and  into  the 
ownership  by  respondent  railroads  or  their  interest  in  mines  or  in 
minerals  which  they  transport  These  several  matters  will  be  con- 
sidered in  the  order  stated. 

ARE  respondents'  RATES  UNREASONABLE? 

The  attack  is  upon  respondents'  rate  schedules  as  a  whole.  The 
record,  however,  deals  principally  (1)  with  traffic  originating  at 
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points  in  the  United  States  moving  by  rail  to  Seattle  and  thence  by 
steamers  to  ports  in  southeastern  and  southwestern  Alaska;  (2)  with 
traffic  originating  at  Seattle  or  beyond,  destined  to  points  on  the 
Copper  Biver  A  Northwestern  Bailway  via  Cordova,  or  to  points  (m 
the  Yukon  and  tributary  rivers  via  Skagway;  and  (8)  with  copper 
ere  shipped  frcnn  mines  served  by  the  Copper  River  A  Northwestern 
Railway  to  smelters  at  Tacoma,  Wasb. 

Examples  of  the  rates  applying  on  each  of  these  three  classes  of 
traffic  will  serve  to  illustrate  the  general  level  of  the  rates  attacked. 
The  proportional  rates,  stated  in  dollars  and  cents  per  weight  Urn 
of  2,000  pounds  or  per  measurement  t<m  of  40  cubic  feet,  diip's  opti<»i, 
on  a  few  of  the  principal  moving  commodities  fnnn  Seattle  to  repre- 
sentative ports  in  Alaska  in  effect  September  1,  1916,  and  compari- 
scxis  with  certain  other  rates  referred  to  in  the  record  and  briefB, 
are  shown  in  the  following  table : 
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Respondents  state  that  their  proportional  rates  are  the  same  as 
the  local  port  to  port  rates  and  that  in  recent  years  the  latter  ha^e 
not  differed  materially  from  the  proportion^  rates  contempon- 
neously  in  effect.  While  it  appears  from  these  and  other  compari- 
sons of  record  that  respondents'  proportional  rates  usually  exceed 
the  steamship  rates  for  similar  distances  between  ports  of  the  United 
States,  shippers  who  testified  did  not  seriously  contend  that  tbey 
are  unreasonable.  Some  complaint  was  made  of  the  practice  of 
assessing  charges  on  a  measurement  basis,  which,  especially  in  the 
case  of  light  and  bulky  articles,  produces  higher  charges  than  wcmid 
accrue  on  the  basis  of  weight.  That  practice^  however,  can  not  be 
condemned  upon  the  meager  evidence  afforded  by  this  record  which 
shows  that  the  same  method  of  publishing  and  applying  rates  is  gen- 
erally followed  by  all  other  steamship  companies. 

Examples  o£  the  through  rates  per  weight  ton  from  Seattle  to 
points  on  the  C!opper  River  &  Northwestern  Railway  via  Cordon 
and  to  interior  points  via  Skagway  in  effect  September  1,  1916,  are 
given  in  the  following  table: 


From  Seattle,  Wash. 


Blacksmith  coal , 

PotatoeR 

Canned  meats,  fruits, 

milk,    and 

tables 

FkNir 

Feed 

Nails.. 


Shovels,  picks.. 
Smoked  meats. 
Sofar 


ToChitina, 

Alaska  (1,734 

milesy 


C.L. 


$15.70 
46.60 


4a  60 
80.60 
36.00 
88.00 
4a  60 
45.60 
80.60 


L.C.L. 


864.00 


46.00 
45.00 
86.00 
45.00 
45.00 
58.00 
45.00 


To  McCarthy. 

Alaska  (1,704 

miles).! 


CU 


taaoo 

57.20 


5a  60 
40.60 

8a  00 

88.00 
5a  60 
57.90 
40.60 


L.aL. 


$67.40 


56.80 
55.80 
48.00 
55.80 
55.80 
6a40 
56.80 


ToKennecott, 

Alaska  (1,708 

milas).^ 


&L. 


$3L00 

oaao 


58.90 
52.90 
87.85 

saoo 

58.90 
6a90 
52L20 


L.aL. 


87a  80 


58. 60 

5160 
4a  60 
5160 
5160 

oaoo 

5160 


ToTanana, 
Alaska.* 


C.L. 


87a  00 


6100 
6100 
6100 
61.00 
6100 
7100 
6100 


L.au 


864.60 
8a  25 


oaoo 

65.00 

oaoo 
oaoo 

6100 
84.00 
65.50 


ToFairbsils» 

AladadJM 

nsmy 


aL. 


$7100 


64.00 
6100 


UOL 


f7.« 


64.00:   «« 


6100 
64.00 
74.00 
64.00 


67.11 


>  The  carload  rates  on  feed  to  these  points  are  Joint  throogh  rates;  others  are  the  soma  of  the  locals  teal 
from  Cordova. 
t  Joint  throofh  rates. 

Through  rates  on  most  commodities  between  Seattle  and  points  on 
the  Copper  River  &  Northwestern  Railway  are  made  by  combining 
the  local  or  proportional  rates  to  and  from  Cordova.  Joint  cbs 
and  commodity  rates  apply  between  Seattle  and  interior  points  vii 
Skagway,  which  in  most  instances  are  somewhat  less  than  the  aggr^ 
gates  of  the  intermediate  rates.  The  greater  part  of  the  traffic  to 
Yukon  River  points  east  of  Tanana  and  Fairbanks  moves  by  way  of 
Skagway.  That  for  points  west  moves  principally  over  the  all-waler 
route  through  St  MichaeL  It  is  said  that  the  rates  to  Tanana  and 
Fairbanks  are  substantially  the  same  via  either  route.  To  points 
west  of  Tanana  and  Fairbanks  the  all-water  rates  via  St.  Michael 
are  lower  than  the  joint  rail-and- water  rates  via  Skagway. 
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It  is  shown  in  complainants'  brief  that  the  rates  on  nnmerons  oom- 
modities  from  Seattle  to  Fairbanks,  2,670  miles,  are  from  two  to  four 
times  higher  than  the  rates  on  the  same  commodities  from  Boston, 
Mass.,  to  Prince  Rupert,  British  Columbia,  3,478  miles ;  that  the  rates 
from  Cordova  to  McCarthy,  191  miles,  are  usually  higher  than  those 
trcm  Chicago,  HL,  to  Seattle,  2,^76  miles;  and  that  in  many  in- 
stances they  are  higher  than  the  rates  from  Chicago  to  Cordova, 
3,877  miles. 

The  proportional  rates  of  the  ocean  carriers  and  also  the  joint 
rail-and-water  rates  via  Skagway  shown  in  the  preceding  tables  are 
substantially  higher  in  most  instances  than  the  rates  effective  earlier 
in  the  season.  The  increase  in  the  proportional  rates  averaged  about 
$1  per  ton  and  that  in  the  joint  rates  ranged  from  $6  to  $14  per  ton. 
In  justification  of  the  increased  rates  the  steamship  companies  show 
that  the  additional  revenue  which  they  jrield  is  not  sufficient  to 
offset  the  increased  cost  of  transportation  resulting  from  recent 
legislation  affecting  the  manning  of  their  vesseb  and  from  the  in- 
creased cost  of  labor,  material,  and  supplies.  Concerning  the  in- 
creases in  the  joint  rates  via  Skagway  the  rail  lines  explain  that  in 
the  early  season  of  navigation  nearly  all  traffic  moves  on  class  rates. 
For  about  two  months  in  midsummer  lower  commodity  rates  are 
made  effective  and  then  as  the  close  of  navigation  approaches  the 
class-rate  basis  is  restored.  The  object  of  this  practice,  which  has 
been  followed  for  several  years,  is  to  induce  a  heavy  movement  of 
traffic  during  the  time  when  the  transportation  service  can  be  per- 
formed under  most  favorable  conditions  and  at  a  minimum  cost 
Ck>mplainants  allege  that  since  1918  rates  to  Fairbanks  and  other 
interior  points  have  been  largely  increased.  In  that  year  the 
American- Yukon  Navigation  Company  began  operating  its  vessels 
between  Dawson  and  St  Michael  in  competition  with  those  of  the 
Northern  Navigation  Company.  A  rate  war  followed  and  during 
that  season  rates  were  much  lower  than  before  or  since.  In  the 
spring  of  1914  the  American- Yukon  Navigation  Company  acquired 
the  fleet  and  other  transportation  property  of  its  competitor,  and 
since  tiien  rates  have  been  maintained  on  substantially  the  present 
basis.  As  illustrated  in  the  following  table,  however,  the  present 
rates  are  much  lower  than  those  in  effect  prior  to  1918 : 
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Statement  Uluatrating  changes  in  rates  from  Seattle  to  Fairbanks  sk^oe  iMI, 

stated  in  dollars  per  net  weight  ton. 


1005 

1910 

1913 

1914 

19161 

mi' 

• 

u 

$05 
115 
135 

90 
85 
80 
85 
85 

85 

90 
106 

• 
• 
• 

.4 

• 

d 
4 

• 

.J 

d 
.4 

4 

d 

• 
■ 

• 

• 

L.O.L. 

• 

4 

<^»«M  A      . . 

$106 
130 
156 

$93 

lis 

133 

88 

83 
78 
83 
83 

83 
88 

103 

$103 
138 
143 

$03.00 
113.50 
183.75 

oaoo 

85.00 
78.00 
83.00 
83.00 

83.00 

89.50 

108.50 

$102.75 
128.00 
143.25 

$50.00 

oaoo 

83.00 

5a  00 
5a  00 
5a  00 

52.50 
52.50 

52.50 
58.00 
66.00 

$64.00 
78.76 
93.75 

$59.00 
68.00 
83.00 

5a  00 

5a  00 
5a  00 

52.50 
53.50 

53.50 
58.00 
56.00 

$64 

79 
98 

^ 

m 

ClaasB 

74     m 

Class  C 

91 

64 
64 
61 
64 
61 

64 
61 

74 

m 

Hfty,  doable  com- 

Oftts  4^nd  feed 

Blacksmith  ooaL. . . 

Ftoor 

Sugar 

Canned  milk  and 

cream  ■..■.•.....■ 

Coal  oil 

Beer 

• 

»  Mideeasfm  rates  eftectiTe  prior  to  Aogurt  19.  . 

*  Rates  efltetlTe  after  A  ogust  19. 

From  another  exhibit  filed  by  respondents  it  appears  that  com- 
plainant Samson  Hardware  Company  shipped  during  the  years 
1914-15,  229,553  pomids  of  freight  via  St  Michael  and  529^67 
pounds  via  Skagway,  upon  which  the  charges  aggregated  $23^L50. 
Had  the  same  shipments  moved  under  the  rates  effective  during  1912 
the  charges  would  have  been  $12,138.26  greater.  Excepting  the  joint 
rates  on  copper  ore  from  points  on  the  Copper  River  &  Nortiiwesten 
Hallway  to  Seattle  and  Tacoma,  it  is  not  alleged  and  no  subetantial 
effort  was  made  to  prove  that  the  rates  on  particular  commodititt 
are  unreasonable  per  se  or  in  relation  to  the  rates  on  other  com* 
modities  between  the  same  or  similarly  situated  points.  Many  ex- 
pense bills  were  filed  showing  the  rates  paid  on  particular  shipments 
but  standing  alone  these  are  without  probative  force. 

The  joint  rates  on  copper  ore  and  concentrates  in  sacks,  stated  in 
dollars  and  cents  per  ton  of  2,000  pounds,  minimum  weight  40,000 
pounds,  from  mines  on  the  Copper  River  &  Northwestern  Railway  to 
Seattle  and  Tacoma  applying  in  coni^ection  with  the  AlRglr^  Steam- 
ship Company  are  as  follows: 

Carload  rates  on  copper  ore  and  concentrates,  in  sacks,  from  stoHons  on  ths 

0,  R,  d  N,  W,  Ry,  to  Seattle  and  Tacoma. 


Actual  value 
per  ton  not 
to  exceed.. 

Rate  per  ton. 


t2S.OO 
9.00 


iiaooisaoo 
9.50!  laoo 


166.00 
11.00 


$80. 00  SlOa  00|S12S.  00  $15a  OOlSlTS.  00 
12.001    18.001    i&ool    17.00|    aoioo 


saoaooi3oaoo$«)QL 

23.50     2&10| 


OOWOOitt 


These  are  blanket  rates,  which  apply  from  stations  Chitina  to 
Kennecott,  inclusive.  Rates  on  bulk  ore  and  concentrates,  minimmn 
weight  40,000  pounds,  are  $1  per  ton  higher  than  the  rates  applkaUe 
to  shipments  in  sacks.    Practically  all  shipments  are  saclred  and 
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moye  from  Eennecott,  except  an  occasional  flhipmeat  from 
McCartliy.  The  Alaska  Steamship  Company  receives  a  flat  divisi<m 
of  $3  per  ton  regardless  of  the  value  of  the  ore.  Complainants  argue 
that  the  remainder  of  the  rate  which  jrields  from  3.07  cents  to  14.97 
cents  per  ton-mile  for  the  rail  haul  of  195  miles  is  grossly  excessive 
in  comparison  with  rates  on  like  traffic  for  similar  distances  between 
points  in  the  United  States.  The  rate  of  $13  per  ton  on  copper  ore 
and-  concentrates  valued  at  $100  per  ton  yields  a  revenue  per  ton- 
mile  of  5.1  cents  for  the  rail  portion  of  the  haul.  This  division  of 
the  joint  rate  is  contrasted  with  the  following  rates  on  copper  ore : 


Batoptr 
toDfSfOOO 
poondi. 


tOIMIlllti. 


Anaoonda,  Mont.,  to  St.  PauI,  Minn 

WaDms,  rdikho,  to  PtttibiinAC  Pa 

WaIlM%Idiklio,toN«wYoS.N.Y 

Smd  Point,  Idikho,  to  Btit  WUmm,  Mont 


Mikt, 
1,155 

2,706 
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18.00 

1&20 

I6w00 

3.96 


MOt. 

6.10 

6w72 

6.01 

ia46 


As  we  have  frequently  stated,  however,  such  comparisons  without 
evidence  of  the  circumstances  and  conditions  surrounding  the  traffic 
are  not  controlling.  Moreover,  the  total  rate  which  the  shipper  must 
pay  determines  the  cost  of  transportation  and  the  divisions  of  a  joint 
rate  are  not,  generally  speaking,  a  sound  test  of  the  reasonableness  of 
the  through  rate  itself.  Bulte  Milling  Co.  v.  0.  dk  A.  R.  R.  Oo.j  15 
I.  C.  C,  851.  For  the  distance  of  approximately  1,800  miles  from 
Kennecott  to  Tacoma,  the  rate  of  $18  per  ton  3rields  7.2  mills  per  ton- 
mile,  but  the  greater  part  of  the  haul  is  by  water.  Complainants  also 
compare  the  rail  division  of  the  joint  rates  with  rates  ranging  from 
$1.10  to  $2.50  per  ton  on  low-grade  copper  ore  from  White  Horse  to 
Skagway,  a  distance  of  about  110  miles.  Bespondents  testified,  how- 
ever, that  the  latter  rates  are  unusually  low  and  that  they  were  estab- 
lished for  the  purpose  of  developing  mines  producing  nothing  but 
low-grade  ore  which  could  not  be  marketed  under  higher  rates. 

(yomplainants  contend  that  the  fixing  of  rates  according  to  the 
value  of  the  ore  as  determined  by  the  smelter  returns  operates  in 
some  way  to  the  disadvantage  of  independent  ore  shippers  or  those 
who  desire  to  develop  copper  mines.  As  a  general  rule  rates  of  all 
lines  on  copper  ore  are  graduated  according  to  value.  It  is  not  shown 
that  respondents'  rates  are  improperly  adjusted  with  reference  to 
ores  of  different  values  or  that  they  are  not  applied  in  a  \miform  and 
nondiscriminatory  way.  No  one  interested  in  the  shipping  of  copper 
ore  or  the  development  of  copper  mines  has  objected  to  the  rates 
attacked,  and  there  is  nothing  of  record  to  support  complainant's  con- 
tention that  the  publication  of  graduated  rates  is  unreasonable  or 
discriminatory. 
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The  firBl^dMB  oae-wsy  fares  frcm  Sesttle,  OndoTa,  and  Skagway 
to  i>|Muwiiliiiye  poiBts  in  Alaska,  eifeciive  in  1916,  were  as  fi^ows: 
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But  little  testimony  was  offered  with  resgefdL  to  passenger  fares. 
Exhibits  filed  by  respcmdents  indicate  that  the  proportional  fares  of 
the  ocean  carriers  yield  abont  the  same  earnings  per  passenger-mile 
as  those  of  steamship  companies  operating  along  the  coasts  of  the 
United  States  and  on  the  great  lakes. 

Bespondents  admit  that  the  general  level  of  their  rates  is  higher 
than  that  prevailing  in  the  United  States,  but  contend  that  the  dis- 
parity is  fully  justified  by  the  adverse  conditions  surrounding  trans- 
portation along  the  Alaska  coast  and  within  Alaska,  some  of  whidi 
have  been  briefly  noted.  The  traffic  of  the  ocean  carriers  is  essen- 
tiaUy  a  one-way  seasonal  traffic  in  which  full  cargoes  are  tiie  excq>- 
tion  rather  than  the  rule.  It  is  estimated  that  the  yearly  traffic 
amounts  to  less  than  50  per  cent  of  the  carrying  capacity  of  ti^ 
steamers  engaged  in  the  Alaska  trade.  Delays  attributable  to  diffi- 
culties of  navigation  largely  increase  the  cost  of  transportation,  is 
the  expense  of  operating  a  steamer  amounts  to  several  hundred  dol- 
lars  per  day.  All  labor  costs  are  high,  the  wages  of  crews,  for  ex- 
ample, being  about  13  per  cent  higher  than  artf  paid  by  steam^p 
companies  operating  along  the  Atlantic  coast.  Insurance  rates 
range  from  10  to  16  per  cent  of  the  value  of  the  vessels  and  are 
three  or  four  times  hi^er  than  are  paid  by  steamers  operating  on 
the  California  route  or  along  the  Atlantic  coast.  That  these  high 
insurance  rates  materially  affect  the  cost  of  transportation  is  indi- 
cated by  the  statement  that  during  the  season  of  1915-16  the  Pacific 
Coast  Steamship  Company  paid  for  marine  insurance  an  amount 
equivalent  to  approximately  10  per  cent  of  its  gross  steamer  reve- 
nues, constituting  an  average  charge  of  over  70  cents  on  each  ton  of 
freight  handled  by  that  carrier. 

The  respondent  railroads  emphasize  the  great  cost  of  constructing, 
maintaining,  and  operating  their  lines  because  of  the  climate  and 
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topography  of  the  regions  which  they  traverse  and  of  their  remote- 
ness from  the  source  of  supplies.  Extreme  cold,  heavy  snowfall,  and 
high  winds  impede  operation  in  winter  and  substantially  increase  the 
expense.  Not  infrequently  their  lines  are  blocked  and  roadways  and 
bridges  are  destroyed  or  seriously  damaged  by  earth,  rock,  or  snow 
slides,  by  floods,  and  by  the  shifting  channels  of  glacial  streams.  Ex- 
cept during  the  four  months'  season  of  river  navigation  they  handle 
little  traffic  other  than  southbound  shipments  of  copper  ore.  To 
move  practically  a  whole  year's  traffic  within  this  short  period  neces- 
sitates a  considerable  expenditure  for  equipment  which  remains  idle 
the  greater  portion  of  the  year.  All  construction  material,  fuel, 
and  other  supplies  must  be  obtained  from  Seattle  or  other  distant 
points,  and  having  no  rail  connections  to  which  they  can  look  for 
assistance  in  emergencies  they  must  not  only  be  fully  equipped  with 
locomotives  and  cars,  but  must  also  keep  on  hand  large  quantities 
of  material  and  supplies  and  maintain  shops  fitted  for  all  repair 
work  that  may  be  required.  The  wages  of  employees  are  about  100 
per  cent  higher  than  the  average  wage  for  similar  employment  in  the 
United  States.  All  but  a  small  portion  of  their  traffic  consists  of 
copper  ore  and  supplies  for  those  engaged  in  or  dependent  upon 
mining.  Because  of  the  diminishing  importance  and  the  introduc- 
tion of  improved  methods  of  placer  gold  mining  on  the  Yukon  and 
tributary  streams  the  population  of  the  interior  and  the  traffic  also 
have  gradually  decreased.  The  population  of  Dawson  and  vicinity, 
formerly  about  35,000,  is  now  less  than  3,500.  That  of  Skagway 
and  many  other  once  populous  settlements  has  similarly  decreased, 
80  that  the  rail-and-water  lines  of  the  White  Pass  &  Yukon  Route 
and  the  American- Yukon  Navigation  Company,  about  4,000  miles  in 
length,  now  serve  not  more  than  18,000  white  inhabitants. 

Kespondents  contend  that  these  conditions,  the  uncertain  future 
of  the  mining  industry,  and  their  failure  in  the  past  to  realize  a 
proper  return  upon  their  investment  amply  demonstrate  that  the 
present  rates  are  not  excessive  and  that  they  can  not  justly  be 
reduced. 

As  stated  complainants  attack  defendants'  rate  schedules  as  a 
whole.  In  Frye  dk  Bruhn  v.  No.  Pac.  Ry.  Co.^  13  I.  C.  C,  501,  we 
said: 

Tb«re  la  a  wide  difference  in  the  diaracter  of  testimony  required  to  test  the 
reasonableness  of  an  entire  schedule  of  rates  coyering  the  whole  traffic  of  a 
particular  carrier  and  that  required  to  test  the  reasonableness  of  a  rate  on  a 
porticalar  commodity  between  two  definite  points.  Whether  an  attack  upon  an 
entire  schedule  of  rates  is  well  founded  or  not  is  to  be  determined  largely  by 
ascertaining  whether  the  gross  amount  of  traffic  carried  on  those  rates  affords 
the  carrier,  above  its  operating  expenses  and  taxes,  a  reasonable  return  upon 
the  fair  value  of  its  prc^Mrtj. 
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AU  of  the  respondents  except  ihe  Canadian  Pacific  Railway  Com- 
pany's steamship  lines  and  the  Grand  Trunk  Pacific  Steamship  C<Mn- 
pany,  Limited,  have  furnished  information  as  to  amount  of  tiimr 
property  investment,  the  character  and  volume  of  their  traffic,  their 
operating  revenues,  expenses  and  income,  the  physical  and  climatic 
conditions  affecting  maintenance  and  operating  costs,  and  other  per- 
tinent facts.  From  the  statistical  data  supplemented  in  some  in- 
stances by  information  taken  from  the  annual  reports  of  these  car- 
riers to  the  Commission  the  following  tables  have  been  compiled. 
The  table  below  deals  with  the  ocean  carriers  operating  between 
Puget  Sound  and  Alaska : 
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The  property  investment  is  that  shown  in  the  annual  reports  of 
these  carriers  for  the  year  ended  December  81,  1915.  The  value  of 
the  fleets  is  the  book  value  of  the  vessels  engaged  in  the  Aladct 
trade  during  the  year  1916  and  does  not  include  investm^its  in 
wharves  or  other  facilities  and  equipment  Witnesses  for  respond- 
ents testified  tiiat  because  of  the  great  demand  for  vessels  resulting 
from  the  European  war  the  present  value  of  tiieir  fleets  is  at  least 
50  per  cent  greater  than  the  book  valuation.  The  capitalization 
shown  is  the  total  amount  of  bonds  and  capital  stock  outstanding 
on  December  81,  1915.  The  revenues  and  expenses  stated  in  the 
table  are  those  derived  from  and  chargeable  to  the  Alaska  service. 
Revenues  and  expenses  which  could  not  be  directly  assigned  were 
distributed  between  the  Alaska  and  other  operations  in  proportion 
to  the  gross  revenues.  Respondents  contend  that  these  figures  amply 
prove  that  the  operation  of  vessels  in  the  Alaska  service  does  not 
yield  exce&sive  profits.  The  Alaska  Steamship  Company  shows  that 
during  the  entire  period  of  its  operation  prior  to  December  81, 1915, 
it  has  paid  dividends  aggregating  $1,120,000  and  accumulated  a  sur- 
plus of  $658,898,  an  equivalent  of  about  7.4  per  cent  per  annum  up<m 
its  property  investment. 

The  combined  fleets  of  the  Pacific  Coast  Steamship  Company  and 
the  Pacific- Alaska  Navigation  Company,  now  owned  and  operated 
by  the  Pacific  Steamship  Company,  have  earned  a  much  lower 
return. 

The  following  copy  of  an  exhibit  filed  by  the  Copper  River  & 
Northwestern  Railway  shows  similar  information  covering  the  period 
during  which  that  line  has  been  in  operation: 
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Ftom  this  statement  it  appears  that  the  revenues  of  the  Copper 
River  &  Northwestern  Railway  have  been  insufficient  to  pay  the  oper- 
ating* expenses  and  fixed  charges,  the  net  result  being  a  deficit, 
for  the  period  November  1,  1911,  to  May  31,  1916,  of  $2,941,971.«0. 
During  the  period  July  1,  1915,  to  May  31,  1916,  the  road  was 
operated  at  a  profit  due  to  the  high  price  and  the  increased  pro- 
duction of  copper  ore  which  constitutes  by  far  the  greater  portion 
of  its  traffic  If  copper  had  been  worth  its  normal  price  the  operation 
of  the  line  during  this  period  would  have  resulted  in  a  deficit  of  ap- 
proximately $310,000.  The  annual  rep(»f  of  the  Copper  River  & 
Northwestern  Railway  for  the  year  ended  June  30, 1915,  shows  that 
it  earned  a  net  operating  revenue  of  $2^8.59  per  mile ;  and  Hiat  its 
freight  and  passenger  revenues  averaged  about  10.9  cents  per  ton-mile 
and  11.5  cents  per  passenger-mile,  respectively.  This  road  has  a 
bonded  indebtedness  of  $23,020,000,  and  outstanding  capital  stock  of 
the  par  value  of  $4,817,400,  a  total  capitalization  of  $27,837,400.  The 
book  value  of  its  property  investment,  $27,847,049,  includes  the  sums 
expended  for  construction  work  on  the  abandoned  Valdez*  and  Ka- 
taUa  lines,  interest  on  bonds  charged  against  construction,  and  ccm- 
tractors'  profits.  Eliminating  these  items,  it  appears  that  the  actual 
amount  invested  in  the  present  line  from  Cordova  to  Kennecott  is 
approximately  $16,425,000.  Taking  this,  for  the  purposes  of  this 
case,  as  the  reasonable  value  of  the  property  devoted  to  the  public 
use  upon  which,  under  the  doctrine  annoimced  in  Smyth  v.  AmeSj  169 
U.  S.,  466-546,  the  carrier  is  entitled  to  a  fair  return,  it  appears  that 
the  net  operating  revenues  would  have  yielded  about  2.7  per  cent 
per  annum  upon  the  property  investment. 

The  following  statement  covers  the  lines  comprising  the  White 
Pass  &  Yukon  Route  and  the  American- Yukon  Navigation  Company : 
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During  the  five  years  prior  to  1916  the  net  income  of  the  Pacific 
&  Arctic  Railway  &  Navigation  Company,  after  payment  of  operat- 
ing expenses  and  fixed  charges,  was  $105,569.50,  and  of  this  amount 
all  bnt  about  $3,600  was  earned  during  the  years  1911  and  1912. 
The  average  annual  net  income,  $21,113.90,  is  somewhat  less  than  1.2 
per  cent  of  the  par  value  of  the  outstanding  capital  stock.  The 
average  annual  income,  without  deduction  for  bond  interest, 
$62,114.10,  is  equal  to  a  return  of  approximately  2.7  per  cent  upon 
the  property  investment.  The  annual  report  of  the  Pacific  &  Arctic 
Railway  &  Navigation  Company  for  the  year  ended  June  30,  1915, 
shows  a  net  operating  revenue  of  $2,122.05  per  mile  and  average 
earnings  of  about  25.2  cents  and  13.4  cents  per  ton-mile  and  per 
passenger-mile,  respectively.  The  tonnage  handled  by  this  carrier 
amounts  to  about  30,000  tons  annually  and  that  of  the  American- 
Yukon  Navigation  C<mipany  to  about  15,000  tons  annually.  The 
showing  made  in  the  exhibits  filed  by  the  Canadian  members  of  the 
route  is  even  miore  imfavorable,  for  it  appears  that,  taking  the  five- 
year  period  as  a  whole,  they  were  operated  at  a  heavy  loss.  Those 
filed  by  the  American- Yukon  Navigation  Company  indicate  that  its 
revenues  have  merely  sufficed  to  pay  operating  expenses  and  fixed 
charges.     . 

Complainants  contend  that  the  financial  statements  of  tiiese 
respondents  are  inaccurate  and  that,  as  a  matter  of  fact,  they  have 
earned  in  the  past  and  probably  now  earn  a  large  net  income  from 
the  operation  of  their  lines.  Statements  published  in  Poor's  Manual, 
respecting  their  financial  status  and  earnings,  are  cited  and  it  is 
urged  that  tiie  annual  reports  of  the  White  Pass  &  Yukon  Railway, 
Limited,  the  English  holding  company,  to  its  stockholders  would 
disclose  a  very  different  state  of  affairs  from  that  indicated  by 
respondents'  exhibits.  A  witness  in  complainants'  behalf  testified 
that  he  had  examined  the  original  minutes  of  the  meetings  of  the 
board  of  directors  of  the  Pacific  &  Arctic  Railway  &  Navigation 
Company  for  the  years  1900  to  1908,  inclusive,  and  that  such  records 
show  the  declaration  of  dividends  ranging  from  5.64  per  cent  to 
54.38  per  cent  and  aggregating  184.47  per  cent  for  the  nine-year 
period.  But  the  president  of  these  lines,  who  has  been  connected 
with  them  from  the  beginning,  testified  that  at  no  time  had  a  cash 
dividend  been  paid  exceeding  5  per  cent;  that  at  one  time  a  stock 
dividend  of  25  per  cent  was  declared;  and  that  in  the  early  years 
when  the  lines  were  fairly  prosperous  the  surplus  earnings  were 
expended  for  betterments. 

Complainants  further  assert  ihut  these  lines  are  largely  overcapi- 
talized and  that  the  property  investment  claimed  is  grossly  excessive. 
The  book  value  of  the  rail  lines,  less  depreciation,  is  $9,329,790, 
equivalent  to  about  $77,100  per  mile  of  line.   Their  bonded  indebted- 
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uess,  $8,978^1,  and  Hie  par  value  of  the  capital  stock  outstanding, 
$5,684,119)  a  total  capitalization  of  $9,657,850,  is  equivalent  to  about 
$79,800  per  mile  of  line.  A  copy  of  the  report  of  the  Board  of 
Railway  Commissioners  of  Canada  in  DwwBon  Board  of  Trade  t. 
White  Pass  <&  Yukon  By.  Co.,  decided  March  2,  1912,  13  Can.  Ry. 
CaaeSy  527,  filed  as  an  exhibit,  indicates  that  some  time  previously 
the  board's  chief  engineer  made  a  physical  valuation  of  the  rail  lines 
and  estimated  their  cost  as  $5,932,474,  or  $48,788  per  mile.  In 
commenting  upon  this  report  the  board  stated: 

These  show  a  cost  of  $48,788  per  mile.  The  statement  fomlabed  toy  the 
companies  puts  the  original  cost  at  $62,000  per*mUe.  This  included  a  profit  «f 
15  per  cent  to  the  construction  company,  $90,000  for  the  Dyea  trail,  $85,000  for 
the  White  Horse  Tramway  Go.,  and  some  other  small  items  which  Mr.  Mountain 
does  not  think  should  form  part  of  the  capital  account  Another  item  tSist 
went  to  swell  the  cost  of  construction  was  the  expense  and  loss  by  reason  of 
the  continual  disorganization  of  the  construction  gangs  by  their  stampeding  to 
placer  mines  that  were  being  discovered.  Mr.  Mountain  thinks  the  road  shoold 
be  duplicated  for  $60,000  per  mile,  but  does  not  desire  to  go  on  record  as  saying 
that  the  original  construction  did  not  cost  $02,000  per  mUe.  It  does  not,  how- 
ever, become  necessary  to  decide  which  should  be  the  proper  sum,  in  view  of 
the  lean  earnings.  It  Is  altogether  likely  that  the  stockholders  would,  in  the 
meantime,  be  glad  to  obtain  an  earning  of,  say,  4  per  cent  upon  Mr.  Mountain's 
valuation,  were  that  possible.  Taking  the  average  dividends  paid  tnm  ttie 
beginning  of  operation,  the  shareholders  have  not  realized  more  than  about 
6  per  cent  upon  their  Investments;  from  now  on,  unless  the  traffic  Inrrcnsfi 
greatly,  even  at  present  rates,  the  earnings  must  be  of  a  nominal  nhmr^t^f^ 
only. 

Bespondents'  evidence  as  to  the  property  investment  and  eaminp 
of  the  American- Yukon  Navigation  Company  is  challenged  on  the 
grounds  that  its  fleets  and  other  transportation  properties  are  mudi 
overvalued,  a  contention  which  will  be  discussed  hereinafter,  and 
that  certain  payments  for  these  properties  should  be  considered  is 
net  operating  income.  While  the  record  is  not  entirely  clear  upon 
the  subject,  it  appears  that  between  April,  1914,  and  December  81, 
1916,  the  American- Yukon  Navigation  Company  appropriated  ap- 
proximately $364,000  from  its  earnings  to  the  reduction  of  its  funded 
debt  This  sum,  which  properly  should  be  considered  as  net  <^)erat- 
ing  income,  is  equivalent  to  a  return  of  about  11  per  cent  per  ftnnnin 
upon  the  property  investment. 

AUiBOED  TTNIiAWFUL  DISCRIMINATIONS  AND  AGREBMBNTB. 

The  allegation  ihst  respondents  have  restricted  c(Hnpetiti<m  by 
agreements  for  a  territorial  division  of  routes  and  traffic  is  directed 
more  particularly  against  the  Alaska  Steamship  C<Hnpany  and  tiie 
Pacific  Coast  Steamship  Company.  The  acts  alleged  would  con- 
stitute violations  of  laws  prohibiting  combinations  and  conspiracies 
in  restraint  of  trade  which  are  not  within  the  province  of  ibia  Com- 
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misBicm  to  administer  or  enforce.  The  record,  however,  is  barren  of 
facts  tending  to  sustain  the  allegaticm.  On  the  contrary,  it  affirma- 
tiyely  shows  that  they  were  engaged  in  transportation  to  all  portions 
of  Alaska  over  much  the  same  routes  and  actively  competed  with 
each  other  and  with  other  water  carriers  serving  Alaska. 

The  principal  complaint  against  the  ocean  carriers  is  in  relaticm 
to  the  discriminations  resulting  from  the  practice  of  according  lower 
rates  to  cannery  and  mining  companies  than  to  the  general  public. 
Most  of  the  canneries  are  situated  at  isolated  points  off  the  regular 
steamer  routes,  but  some  few  of  them  are  in  or  near  towns,  as  at 
Ketchikan,  Wrangel,  and  Cordova.  Some  of  these  canneries  and 
also  certain  large  mining  companies  located  at  or  near  Juneau 
operate  mercantile  establishments  which  actively  compete  with  the 
local  merchants. 

For  many  years  it  has  been  the  practice  of  the  steamship  com- 
panies to  accord  special  rates  to  cannery  and  mining  companie& 
Originally  the  canneries  handled  their  own  traffic  with  small  steam 
or  sailing  vessels,  barges,  or  tugs,  and  several  of  them  still  move  their 
shipments  in  that  way.  The  material  and  supplies  used  in  their 
operation  and  their  output,  consisting  principally  of  canned  salmon, 
constitute  about  50  per  cent  of  the  total  steamship  traffic.  Bespond- 
ents  assert  that  in  order  to  obtain  this  business  it  was  necessary  to 
make  rates  which  approximated  the  cost  to  the  canneries  of  fundsh- 
ing  their  own  transportation.  They  also  justify  the  practice  on  the 
groimd  that  as  the  traffic  is  usually  handled  in  one  voyage  each  way 
or  in  comparatively  large  shipments  the  cost  of  service  is  less. 

The  contracts  with  the  cannery  and  mining  companies  specifically 
provided  that  the  rates  named  therein  would  apply  only  on  local 
port  to  port  shipments,  and  respondents'  witnesses  testified  that  this 
provision  was  strictly  observed.  The  record  plainly  shows,  however, 
that  much  of  the  traffic  originates  at  interior  points  and  moves  by  rail 
to  Seattle.  On  such  traffic  it  is  customary  for  the  shippers  or  their 
agents  to  pay  the  rail  charges,  take  actual  or  constructive  possession, 
and  deliver  the  property  to  the  steamship  companies  with  their  own 
facilities  as  new  shipments  from  Seattle.  In  some  instances,  how- 
ever, shipments  are  transferred  directly  to  the  steamship  docks  by 
the  rail  carriers,  and  the  shipping  instructions  show  the  details  of  the 
prior  rail  movement.  Respondents  argue  that  as  the  traffic  does  not 
move  under  through  bills  of  lading  and  is  all  rebilled  at  Seattle,  the 
transportation  beyond  the  port  is  not  a  continuation  of  the  original 
rail  movement  and  hence  is  not  subject  to  the  act.  In  discussing  a 
similar  practice  at  Galveston,  Tex.,  we  said  in  S.  P.  Co.  Ownership 
of  Atlantic  Steamship  Lines j  43  I.  C.  C,  168, 181 : 

It  appears  to  have  been  asBumed  by  both  carriers  and  shli^iers  that  the  mere 
method  of  bUling  gives  support  to  a  fictloii  that  the  BhiK4;>er  intenrenes  at 
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QalvestoD  and  thus  converts  the  throni^  shipment  whidd  Is  sohject  to  the  set 
to  regulate  commerce  into  two  independent  shipments,  neither  of  which  Is  s^ 
ject  to  this  act.  Of  course,  this  assumption  is  unsound.  It  seems  needless  to 
refer  to  the  numerous  expressions  in  which  the  Supreme  Court  has  stated  that 
it  is  the  essential  character  of  the  shipment  and  not  the  mere  Inddents  of 
billing  which  determine  whether  or  not  the  shipment  is  subject  to  the  act 

Manifestly  the  application  of  special  contract  rates  on  through  rail- 
and- water  shipments  for  cannery  and  mining  companies  which  are 
lower  than  the  published  rates  constitutes  an  unlawful  departure 
from  the  tariffs  and  an  unjust  and  unlawful  discrimination  against 
other  shippers.  The  record  shows,  however,  that  all  contracts  accord- 
ing special  rates  to  cannery  and  mining  companies  were  canceled 
effective  November  1,  1916,  following  the  passage  of  the  Shipping 
Board  act. 

That  the  Copper  Kiver  &  Northwestern  Railway  and  the  Alaska 
Steamship  Company  prevent  the  development  of  independent  copper 
mines  by  imposing  extortionate  rates  on  copper  ore  and  by  trans- 
porting shipments  of  the  Kennecott  Copper  Corporation,  which  owns 
valuable  copper  mines  at  or  near  Kennecott,  for  less  than  tlie  rates 
demanded  from  others  on  like  shipments,  is  a  contention  strongly 
urged  in  complainants'  brief.  This  contention  appears  to  rest  on 
the  theory  that  as  the  Kennecott  Copper  Corporation  owns  all  the 
bonds  and  stocks  of  the  railway  and  a  controlling  interest  in  the 
steamship  company,  it  secures  transportation  for  practically  the  cost 
of  service  and  therefore  is  not  prejudiced  by  the  maintenance  of 
excessive  rates.  In  other  words,  although  it  may  pay  the  published 
tariff  rates  in  the  first  instance,  as  respondents  testified,  the  trans- 
action is,  in  substance,  a  mere  matter  of  bookkeeping  between  cor- 
porations owned  and  controlled  by  the  same  interests,  which  at  most 
effects  only  a  temporary  formal  transfer  to  the  common  carrier  of 
the  difference  between  the  amount  of  its  freight  charges  and  the  cost 
of  transportation. 

It  does  not  necessarily  follow  that  one  who  ships  a  particular  com- 
modity over  the  lines  of  a  proprietary  common  carrier  procures  the 
transportation  for  the  exact  cost  of  service.  Conceivably  that  result 
might  be  attained  if  all  rates  and  divisions  of  rates  on  all  commodi- 
ties were  accurately  adjusted  on  a  cost  of  seirvice  basis.  But,  accept- 
ing complainants'  theory  as  substantially  correct,  and  applying  it  to 
the  present  situation,  would  lead  to  a  conclusion  directly  opposed  to 
that  for  which  they  contend.  From  November,  1911,  to  May  31, 1916, 
the  Kennecott  Copper  Corporation  shipped  from  "Kennecott  148,953 
tons  of  copper  ore,  upon  which  the  freight  charges  were  $3,151,607.69, 
equivalent  to  an  average  rate  of  $21.15  per  ton.  During  the  same 
period  the  traffic  of  all  other  shippers,  amounting  to  30,351  tons, 
yielded  $631,924.72,  or  an  average  rate  of  $20.82  per  ton.    The  ship- 
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ments  of  the  Kennecott  Copper  Corporation  constituted  84.24  per 
cent  of  the  railway's  total  tonnage  and  yielded  84.88  per  cent  of  its 
total  revenue.  The  operating  expenses  and  fixed  charges  of  the  rail- 
way have  largely  exceeded  its  revenues,  and  therefore  if  the  Kenne- 
cott Copper  Corporation  pays  the  cost  of  service,  it  pays  higher  rates 
on  its  shipments  than  are  paid  by  other  shippers  from  whom  the  pub- 
lished tariff  rates  are  collected.  We  find  nothing  in  this  record  to 
sustain  complainants'  contention  that  respondents  discriminate  in  the 
matter  of  rates  or  otherwise  in  favor  of  the  Kennecott  Copper  Cor- 
poration. 

The  contention  is  also  made  that  the  White  Pass  &  Yukon  Boute 
and  the  American- Yukon  Navigation  Company  have  unlawfully 
acquired  a  monopoly  of  transportation  on  the  Yukon  and  tributary 
rivers  and  that  tiiey  pay  to  the  Northern  Commercial  Company  a 
rebate  of  at  least  $12  per  ton  on  all  freight  transported  by  the 
American- Yukon  Navigation  Company. 

Prior  to  1901  the  Alaska  Commercial  Company^  the  Alaska  Ex- 
ploration Company,  the  Seattle- Yukon  Transportation  Company, 
and  the  Empire  Transportation  Company  were  engaged  in  trans- 
portation on  the  Yukon  Kiver  and  its  tributaries.  The  first-named 
three  companies  also  operated  mercantile  establishments  at  various 
points.  In  that  year  tke  Northern  Commercial  Company  and  the 
Northern  Navigation  Company,  owned  by  the  same  interests,  were 
organized;  the  former  to  take  over  the  mercantile  establishments  of 
the  first-named  four  companies,  and  the  latter  their  transportation 
properties.  Before  ihe  Northern  Navigation  Company  ceased  to 
be  an  operating  carrier,  in  the  spring  of  1914,  it  had  acquired  control 
of  practically  all  transportation  facilities  in  the  territory  which  it 
served.  It  participated  in  joint  rates  and  through  routing  arrange- 
ments with  the  rail-and-water  lines  of  the  White  Pass  &  Yukon 
Boute  and  with  ocean  steamers  via  St.  Michael. 

As  stated,  the  American- Yukon  Navigation  Company  began  op- 
erating steamers  between  Dawson  and  St  Michael  in  the  spring  of 
1918  in  competition  with  the  fleet  of  the  Northern  Navigation  Com- 
pany. The  ensuing  rate  war  was  disastrous  to  both  companies,  and 
at  the  end  of  the  season  the  Northern  Commercial  Company  and  the 
Northern  Navigation  Company  offered  to  sell  their  entire  properties 
to  the  American- Yukon  Navigation  Company.  Later  an  agreement 
was  reached  to  sell  only  their  transportation  properties,  consisting 
of  about  44  steamers,  and  numerous  barges,  wharves,  warehouses, 
shipyards,  ways,  and  other  terminal  facilities.  It  was  agreed  that 
the  Northern  Navigation  Company  should  receive  $1,500,000  and  the 
Korthem  Commercial  Company  $816,000  for  their  respectire  inter- 
ests in  these  properties. 
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The  ocmtention  that  the  American- Yakon  Navigation  Company 
pays  rebates  to  the  Northern  Commercial  Company,  thereby  giving 
the  bitter  a  monopoly  of  the  mercantile  business  along  the  Yukcm 
and  tributary  rivers,  rests  upon  the  provisions  of  tiiese  purchase 
agreements.  The  agreement  wiih  the  Northern  Navigation  Com- 
pany provides  for  the  payment  of  $200,000  cash  upon  the  signing  of 
the  contract;  the  transfer  to  the  Northern  Commercial  Company  of 
merchandise,  the  value  of  which  was  then  undetermined  but  which 
was  estimated  to  be  in  ihe  neighborhood  of  $145,000;  the  annual  pay- 
ment of  an  amount  equivalent  to  $12  per  ton  on  all  commercial  ton- 
nage originating  at  or  destined  to  points  beyond  the  lines  of  the 
American- Yukon  Navigation  Company  whether  the  property  of  the 
Northern  Commercial  Company  or  of  others;  and  also  tiie  payment 
of  the  same  amount  per  ton  on  shipments  received  frcmi  or  consigned 
to  the  Northern  Commercial  Company  at  Dawson,  whether  or  not 
the  American- Yukon  Navigation  Company  participated  in  the  trans- 
portation. Interest  at  6  per  cent  per  annum  was  to  accrue  on  the 
deferred  payments.  It  was  further  stipulated  that  on  traffic  con- 
signed to  it  the  Northern  Commercial  Company  might  deduct  $12 
per  ton  and  pay  it  direct  to  the  Northern  Navigation  Company,  and 
thlit  in  any  event  the  purchase  price  should  be  paid  in  full  by  De- 
cember 15,  1920. 

In  consideration  of  the  purchase  price  of  $815,000  to  be  paid  in 
seven  annual  installments  of  $45,000  each,  wiHiout  interest,  the 
Northern  Commercial  Company  transferred  its  wharves,  warehouses, 
and  other  transportation  property  to  the  American- Yukon  Naviga- 
tion Company  and  agreed  to  ship  all  of  its  freight  over  that  line; 
that  its  seasonal  shipments  should  not  be  less  than  4,000  tons,  and 
that  it  would  remain  in  business  for  not  less  Hian  seven  years. 
Among  the  assets  of  the  Northern  Commercial  C(Hnpany  transferred 
to  the  American- Yukon  Navigation  Company  was  a  mail  service  con- 
tract with  the  United  States  government  which  yielded  $41,000  an- 
nually and  had  four  years  to  run. 

Respondents  vigorously  oppose  complainants'  assertion  that  the 
property  was  overvalued,  or  that  by  any  provision  of  the  purchase 
agreement,  or  by  any  device  or  means  whatsoever,  the  Northern  Com- 
mercial Company  has  received  transportation  for  less  than  the  lawful 
tariff  rates  or  has  been  given  any  undue  preference  or  advantage  over 
its  competitors. 

Copies  of  these  purchase  agreements  were  filed  in  the  record.  That 
between  the  American- Yukon  Navigation  Company  and  the  North- 
em  Navigation  Company  shows  that  44  vessels  and  57  barges,  value 
not  stated,  were  transferred  and  that  the  inventory  value  of  the 
property,  exclusive  of  vessels  and  barges,  was  $676,006.82.    The  book 
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▼mine  of  the  entire  property  was  somewhat  more  than  $1,900,000. 
This  book  value  was  based  on  the  original  cost  less  losses  and  depre- 
ciation. It  is  stated  that  the  cost  of  repairs  and  betterments,  amount- 
ing to  about  $75,000  per  year,  had  been  charged  to  operating  ex- 
penses. Complainants  contend  that  much  of  the  floating  and  other 
equipment  was  old  and  practically  worthless,  evidenced  in  part  by 
the  fact  that  since  the  American- Yukon  Navigation  Company 
acquired  possession  it  has  operated  only  about  10  or  12  of  the  vessels 
each  year.  Respondents'  witnesses  testified,  however,  that  with  few 
exceptions  the  property  was  either  in  good  condition  or  could  have 
been  put  in  repair  at  small  expense;  that  most  of  the  vessels  not  in 
use  are  kept  in  repair  and  held  in  shipyards  or  on  ways  for  use  in 
emergencies ;  and  that  more  vesseb  are  not  operated  because  iheir  use 
Is  not  warranted  by  the  volume  of  traffic  offered. 

It  appears  that  in  former  years  it  was  considered  that  the  type  of 
boat  used  on  the  Yukon  River  could  not  safely  tow  more  than  one 
or  two  barges.  Experience  has  since  demonstrated  Hiat  by  installing 
more  powerful  engines  they  can  handle  tows  ccmsisting  of  five  to 
seven  barges.  This  latter  method  of  transportation  is  more  economi- 
cal than  that  formerly  employed.  Respondents'  evidence  further 
shows  that  the  value  of  the  barges  alcxie  approximated  $800,000, 
and  that  nine  boats  selected  at  random  by  counsel  for  ccnnplainant 
were  worth  about  $401,000.  As  the  inventory  value  of  the  property, 
exclusive  of  floating  equipment,  was  $676,006.82,  there  appears  to  be 
Jittle  room  for  the  contention  that  the  price  paid  was  grossly  exces- 
sive. The  president  of  the  Northern  Navigation  Company  testified 
that  the  condition  of  the  property  was  taken  into  consideration  in 
fixing  the  selling  price  and  that  he  regarded  the  latter  as  low,  inas- 
much as  it  was  about  $400,000  less  than  ihe  depreciated  book  value. 
He  also  testified  that  for  four  or  five  years  prior  to  1918  the  net 
operating  income  of  the  Northern  Navigation  Company  averaged 
$169,000  per  annum,  which  is  equivalent  to  a  return  of  more  than  10 
per  cent  upon  the  purchase  price. 

Pursuant  to  the  terms  of  the  purchase  agreement,  ihe  deferred  pay- 
ments of  $12  per  ton  were  made  in  the  following  manner :  On  traffic 
consigned  to  the  Northern  Commercial  Company  expense  bills  based 
on  the  published  tariff  rates  were  presented  to  the  local  agent  of  the 
Northern  Commercial  Company  for  certificaticm  as  to  their  correct- 
ness. They  were  then  forwarded  to  the  general  office  of  the  Ameri- 
can- Yukon  Navigation  Company  at  Skagway,  where  a  statement  was 
made  up  showing  the  charges  at  the  published  tariff  rate  and  a  deduc- 
ticm  from  the  aggregate  charges  of  an  amount  equivalent  to  $12  per 
ton  on  the  total  weight.  Upon  submission  of  this  statement  and  a 
bill  for  the  balance  due  to  the  general  office  of  the  Northern  Commer- 
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cial  C<Hnpany  at  San  Francisco,  the  latter  company  issued  its  check 
in  payment  thereof  and  immediately  paid  the  $12  per  ton,  deducted 
from  the  freight  charges,  to  the  Northern  Navigation  Company. 
Such  payments  were  credited  on  the  purchase  price  and  ceased  to 
draw  interest.  The  payment  of  $12  per  ton  on  shipments  other  than 
those  of  the  Northern  Commercial  Company  are  made  on  December 
15  of  each  year. 

As  has  been  stated,  the  Northern  Navigaticm  Company  and  the 
Northern  Commercial  Company  are  owned  and  contndled  by  Uie 
same  interests.  They  have  the  same  general  officers  and  the  same 
office  force,  and  it  appears  that  it  has  always  been  the  practice  for  the 
Northern  Commercial  Company  to  act  as  the  financial  agent  of  the 
Northern  Navigation  Company.  Respondents  testified  that  no  part 
of  the  $12  per  ton  paid  over  to  the  Northern  Navigation  Company  by 
the  commercial  company  was  returned  to  the  latter,  directly  or  indi- 
rectly, except  that  in  distributing  the  assets  of  the  navigation  c<Mn- 
pany,  which  upon  the  sale  of  its  transportation  property  ceased  to  be 
an  operating  concern,  the  commercial  company  as  one  of  the  stockhold- 
ers received  its  proper  proportion.  The  commercial  company  owns 
only  6.7  per  cent  of  the  stock  of  the  navigation  company.  Respcmd- 
ents  deny  that  the  method  of  deferred  payments  is  unlawful,  or  that 
it  has  operated  in  any  way  to  the  advantage  of  the  commercial  com- 
pany. They  urge  that  inasmuch  as  the  American- Yukon  Navigation 
Company  was  unable  to  pay  wholly  in  cash  or  to  bind  itself  to  pay 
annually  a  fixed  part  of  the  deferred  purchase  price,  it  naturally  fol- 
lowed that  annual  payments,  conditioned  upon  the  amount  of  traffic 
handled,  was  the  only  feasible  method  of  payment.  The  deduction  by 
the  Northern  Commercial  Company  of  $12  per  ton  on  traffic  con- 
signed to  it  is  somewhat  akin  to  a  practice  criticized  in  Weleeika 
Light  dk  Water  Co.  v.  Ft.  S.  <&  W.  R.  R.  Co.,  12  I.  C.  C,  503,  505,  in 
which  case  we  said : 

The  Commission  does  not  approve  the  practice  of  some  carriers  of  rei>ayinc 
advancements  made  by  a  shipper  for  the  constmction  of  a  switch  track  hy 
making  an  allowance  to  him  of  a  definite  amount  on  each  carload  of  frel^ 
shipped  to  or  from  his  manufacturing  plant  Such  an  arrangement  presentB  too 
much  the  appearance  of  a  purchase  of  property  by  the  carrier  with  tianiqM>r* 
tation,  which  is  contrary  to  the  principles  of  the  act  Undertakings  of  this 
nature  ought  to  be  evidenced  by  a  written  contract,  a  copy  of  which  ought  to 
be  filed  with  the  Commission.  Although  the  payments  to  be  made  by  tbe 
carrier  to  the  shipper  under  such  con1;^acts  may  properly  be  determined  or 
based  on  the  number  of  carload  shipments  made  to  or  from  the  industry,  such 
payments  ought  not  to  be  made  out  of  the  rate  as  each  car  is  moved,  but  ought 
to  be  made  out  of  available  funds  at  the  end  of  definite  Intervals,  say,  of  six 
months  or  a  year. 

It  would  also  seem  to  be  contrary  to  the  well-settled  rule  thai 
nothing  but  money  may  lawfully  be  received  in  payment  for  trans- 
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portation.  While  tiie  method  of  deferred  paymentB  is  open  to  criti- 
cism in  the  respect  stated,  we  find  nothing  in  the  record  to  warrant 
the  assimiption  that  the  arrangement  was  not  made  in  good  faith, 
or  that  it  has  resulted  in  giving  the  Northern  Commercial  Company 
an  undue  advantage  of  any  kind  over  its  ccHnpetitors. 

THS   nmBRBST  OF   RKSFONDSNT  BAIIAOADS   IN    MINES   OR  IN    MINERALS 

WHICH  THET  TRANSPCMKT. 

Witnesses  for  the  respondent  railroads  all  testified  that  the  rail- 
roads do  not  own  or  have  any  interest,  direct  or  indirect,  in  mines 
or  in  any  minerals  which  they  transport.  Complainants  contend 
that  the  transportation  of  copper  ore  for  the  Kennecott  Copper  Cor- 
poration by  the  Copper  River  &  Northwestern  Railway  violates  sec- 
tion 1  of  the  act  because  (1)  the  Kennecott  Copper  Corporation,  by 
virtue  of  its  sole  ownership  of  the  stocks  and  bonds  of  the  railroad 
company,  is  itself  a  common  carrier,  and  (2)  their  intercorporate 
relationship  gives  to  the  railroad  a  prohibited  interest  in  the  copper 
mines  and  in  the  copper  ore  which  it  transports.  The  proposition 
first  stated  ignores  the  legal  distinction  between  the  ownership  of 
corporate  securities  and  the  ownership  of  the  corporate  tangible 
property.  The  Copper  River  &  Northwestern  Railway  Company  is 
a  separate  and  distinct  legal  entity,  whose  assets  and  whose  rights 
and  liabilities  as  a  common  carrier  are  wholly  different  from  those 
of  the  Kennecott  Copper  Corporation.  It  has  its  own  board  of 
directors  and  officers  who  manage,  direct,  and  control  its  operation 
and  affairs.  Nor  does  it  appear  that  the  act  prohibits  the  mere 
ownership  by  a  mining  company  of  the  stocks  or  other  securities 
of  a  railroad  over  which  its  products  are  shipped.  U.  S.  v.  Z>.  <&  H. 
Co.j  213  U.  S.,  366;  U.  S.  v.  L.  V.  R.  R.  Co.,  220  U.  S.,  257;  U.  8.  v. 
/>.,  L.  dk  W.  Ry.  Co.,  238  U.  S.,  516 ;  CampheWa  Creek  Coal  Co.  v. 
A.  A.  R.  R.  Co.,  29  I.  C.  C,  682,  698. 

In  the  Tap  Line  Cases,  234  U.  S.,  1,  the  Supreme  Court  held  that 
if  the  division  of  joint  rates  between  the  principal  carrier  and  the 
tap  line  really  amounts  to  a  rebate  or  an  unjust  discrimination  in 
favor  of  the  tap-line  owners,  it  is  within  the  power  and  duty  of  the 
Commission  to  reduce  such  division  to  a  proper  point.  The  court 
said : 

Because  we  reach  the  conclusion  that  the  tap  lines  involved  in  these  appeals 
are  common  carriers,  as  well  of  proprietary  as  nonproprietary  traffic,  and  as 
such  entitled  to  participate  in  Joint  rates  with  other  common  carriers  that 
determination  falls  far  short  of  deciding,  indeed  does  not  at  aU  decide,  that 
the  division  of  such  Joint  rates  may  he  made  at  the  will  of  the  carriers  involved 
and  without  any  power  of  the  Ck>nmiission  to  control.  That  body  has  the 
authority  and  it  is  its  duty  to  reach  aU  unlawful  discriminatory  practices 
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resulting  in  favcHritism  and  unfair  advantages  to  particular  shii^iers  or  car- 
riers. It  is  not  only  within  its  power,  but  the  law  makes  it  the  duty  of  the 
Commission  to  make  orders  which  shall  nullify  such  practices  resulting  in 
rebating  or  preferences,  whatever  form  they  take  and  in  whatsoever  guise  they 
may  appear.  If  the  divisions  of  Joint  rates  are  such  as  to  amount  to  rebates 
or  discriminations  in  Ulyot  of  the  owners  of  the  tap  lines  because  of  their 
disproportionate  amount  in  view  of  the  service  rendered,  it  is  within  the  prov- 
ince of  the  Oommission  to  reduce  the  amount  so  that  a  tap  line  idiall  receive 
just  compensation  only  for  what  it  actually  does. 

But,  as  we  have  seen,  there  is  no  discrimination  by  the  Copper 
Biver  road  in  favor  of  the  copper  corporation.  Nor  is  it  shown  that 
any  such  discrimination  is  practiced  by  the  Alaska  Steamship  Ckun- 
pany,  which,  as  stated,  is  principally  owned  by  the  copper  corpora- 
tion. The  results  from  operation  of  the  railroad  and  of  the  steam- 
ship line  have  been  stated. 

WHARFAQB  BATES  AND  FBACTICBS. 

Complainants  allege  that  respondents  own  or  control  the  wharves 
at  all  the  principal  ports  in  Alaska  and  that  they  impose  unreason- 
able and  discriminatory  wharfage  rates,  rules,  and  practices.  The 
Pacific  Coast  Steamship  Company  and  the  Alaska  Steamship  Com- 
pany each  own  or  control  a  wharf  at  Juneau  and  they  jointly  own  a 
wharf  at  Ketchikan.  The  American- Yukon  Navigation  Company 
owns  wharves  at  numerous  points  along  the  Yukon  River.  The 
wharf  at  Skagway  is  owned  by  the  Pacific  &  Arctic  Railway  & 
Navigation  Company,  and  that  at  Cordova  by  the  Copper  River  & 
Northwestern  Railway  Company.  So  far  as  the  record  discloses 
no  other  wharves  in  Alaska  are  owned  or  controlled  by  respondents. 
As  a  general  rule  the  joint  rates  between  Seattle  and  points  in  Alaska 
include  wharfage  charges.  Local  traffic  between  Cordova  or  Skag- 
way and  the  interior  and  through  traffic  which  moves  on  the  com- 
bination of  local  rates  is  subject  to  wharfage  charges  at  Cordova  and 
Skagway  in  addition  to  the  rate. 

Practically  no  complaint  was  made  by  vdtnesses  who  testified  con- 
cerning wharfage  rates  and  practices  except  in  regard  to  those  ob- 
taining at  Valdez  and  Seattle.  At  Yaldez  respondents  use  the 
wharf  of  the  Yaldez  Dock  Company.  The  municipality  of  Yaldei 
also  maintains  a  wharf  which,  as  appears  from  a  petition  filed  in 
the  record,  certain  residents  of  that  place  desire  that  respondents 
diall  use.  The  reasons  given  by  respondents  for  their  refusal  to  use 
this  wharf  are  that  the  water  surrounding  it  is  too  shallow  to  acccMn- 
modate  their  vessels ;  that  the  wharf  is  not  properly  equipped ;  that 
the  municipality  is  financially  irresponsible;  and  that  there  is  no 
general  complaint  concerning  the  use  of  the  Yaldez  Dock  C<Hnpany's 
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wharf  or  the  wharfage  charges  which  it  imposes.  Both  wharves  are 
equally  conTenient  and  accesEdble  to  shippers.  That  of  the  Valdez 
Dock  Company  is  a  substantial  structure,  on  which  are  several 
warehouses  equipped  with  fire  protection  and  warm  and  cold  storage 
rooms.  The  representative  of  the  Valdez  interests  stated  that  the 
only  basis  of  complaint  is  that  its  rates  are  higher  than  those  of  the 
municipal  wharf.  The  latter  rates  fized  by  the  municipality  range 
from  25  cents  to  75  cents  per  ton.  The  wharfage  rates  and  rules  of 
the  Valdez  Dock  Company  are  not  filed  with  the  Commission.  The 
rates  charged  are  said  to  be  $1.60  per  ton  on  general  merchandise, 
$2  per  ton  on  coal,  $1  each  on  horses,  mules,  and  cattle,  25  cents  each 
on  sheep  and  dogs,  and  $2.50  per  ton  on  explosives.  These  rates  are 
the  same  as  the  wharfage  rates  at  Cordova,  except  that  on  coal, 
which  is  $1  per  ton  higher.  The  Valdez  Dock  Company  also  deals 
in  coal,  grain,  and  feed.  Its  president  testified  that  the  commercial 
and  wharfage  accounts  are  intermingled,  and  that  he  could  not  give 
any  accurate  information  as  to  the  wharfage  revenues  and  expenses. 
He  said,  however,  that  without  the  earnings  derived  from  its  mer- 
cantile business  the  wharf  would  not  pay  operating  expenses. 

This  Commission,  of  course,  has  no  power  to  adjust  the  controversy 
between  the  town  of  Valdez  and  the  steamship  companies  concerning 
the  use  of  the  municipal  wharf.  Neither  can  it  accept  the  rates  of 
the  latter  as  a  standard  by  which  to  judge  the  reasonableness  of  the 
rates  charged  by  the  Valdez  Dock  Company.  It  is  not  unusual  for 
a  municipality  to  provide  and  operate  a  public  utility  for  the  benefit 
of  its  inhabitants  without  much  regard  to  the  question  of  profit,  and 
it  may  well  be  that  the  wharfage  rates  fixed  by  the  municipality 
would  be  ruinous  to  a  private  wharf  owner.  It  appears  that  the 
wharfage  facilities  of  the  Valdez  Dock  Company  are  adequate,  con- 
veniently situated,  and  open  to  the  use  of  all  on  equal  terms.  Aside 
from  its  failure  to  file  its  wharfage  rates  and  rules  and  to  keep  its 
wharfage  business  separate  and  distinct  from  its  mercantile  enter- 
prises there  is  nothing  of  record  to  indicate  that  its  practices  are  in 
contravention  of  the  act 

The  Port  Commission  of  Seattle  complains  that  respondents  refuse 
to  absorb  wharfage  charges  on  traffic  over  its  docks,  owned  by  the  city 
of  Seattle.  The  proportional  rates  of  the  steamship  companies  and 
the  joint  rail-and-water  rates  include  Seattle  wharfage  charges  on 
traffic  received  or  delivered  at  docks  which  respondents  own  or  con- 
trol. The  wharfage  charges  of  the  port  commission  are  not  on  file, 
but  it  is  stated  that  in  the  aggregate  they  are  approximately  the  same 
as  those  applying  at  respondents'  wharves.  It  is  urged  that  as  the 
rates  include  wharfage  at  respondents'  own  piers,  the  refusal  to  ab- 
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sorb  wharfage  diarges  on  traffic  handled  over  the  docks  of  the  poit 
commission  is  unreasonable  and  discriminatory.  The  steamship  com- 
panies, however,  do  not  absorb  wharfage  charges  at  any  outside 
piers,  so  that  the  wharves  of  the  port  commission  are  not  discrimi- 
nated against  in  that  respect.  There  is  nothing  in  this  record  whidi 
warrants  us  in  finding  the  practice  complained  of  to  be  nnreasonaUe 
or  unjustly  discriminatory. 

OONa:«l78IONB. 

Several  of  the  respondents  questicm  on  various  grounds  our  jurift- 
diction  over  them  or  over  certain  phases  of  the  complaint.  The 
Northern  Navigation  Company,  the  Northern  Commercial  Com- 
pany, and  the  Kennecott  Copper  Corporation  deny  the  Commission's 
jurisdiction  on  the  ground  that  they  are  not  engaged  in  transporta- 
tion; and  the  British  Columbia- Yukon  Bailway  Company,  the  Brit- 
ish Yukon  Railway  Company,  and  the  British  Yukon  Navigation 
Company  ask  to  be  dismissed  because  they  are  foreign  corporati<m8 
operating  wholly  within  the  Dominion  of  Canada.  They  concede 
that  we  may  inquire  into  the  reasonableness  of  the  joint  rates,  pub- 
lished by  the  American  lines,  to  which  they  are  parties,  but  deny  our 
authority  to  prescribe  rates,  regulations,  or  practices  to  be  observed 
by  them  in  the  future.  Complainants  argue  that  as  the  capital  stock 
of  these  corporations  is  held  by  the  White  Pass  &  Yukon  Railway 
Company,  Limited,  and  they  are  all  under  the  same  management  and 
control,  the  Commission  has  full  jurisdiction  to  regulate  their  rates 
and  practices,  and  cites  U.  S.y.  P.  <&  A.  B.  <&  Nav.  Co.y  228  U.  S.,  87, 
in  support  of  that  contention.  That,  however,  was  a  criminal  pro- 
ceeding for  violation  of  the  antitrust  laws  and  is  not  controlling  here. 
In  Humboldt  S.  S.  Co.  v.  Whdte  Pass  dk  Yukon  EotUe^  supra^  we  said : 

As  has  been  seen,  the  steamship  Une  from  White  Horse  to  Dawson  is  the 
property  of  an  independent  and  foreign  corporation,  and  the  transportation 
conducted  by  it  is  wholly  outside  the  United  States.  If  the  board  of  raUway 
commissioners  for  Canada  has  no  jurisdiction  of  that  company  and  its  charges, 
how  could  it  be  said  that  we  have  such  jurisdiction?  The  line  of  railway  from 
Skagway  to  White  Horse  is  continuous  and  operated  as  such,  but,  as  has  been 
seen,  it  is  owned  by  three  separate  corporations,  one  of  which  owns  only  that 
part  which  lies  in  the  Territory  of  Alaska,  and  the  other  two  of  which  are  Id 
Canadian  territory  and  under  the  Jurisdiction  of  Canadian  laws  and  the  Ca- 
nadian board.  The  Commission  has  no  extraterritorial  Jurisdiction  or  powers 
and  it  is  not  seen  how  we  can  assume  to  order  or  compel  the  British  Columbia- 
Yukon  Company  or  the  British- Yukon  RaUway  Company  to  Join  in  throogli 
routes  and  Joint  rates  with  complainant  or  other  carriers  under  our  Jurisdlctloii, 
or  to  regulate  the  charges  of  said  companies. 

See  also  Carey  Mfg.  Co.  v.  O.  T.  W.  By.  Co.,  36 1.  C.  C,  203 ;  Aetna 
Powder  Co.  v.  Wabash  R.  R.  Co.^  39  I.  C.  C,  199 ;  Rates  on  High  Ew- 
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plosives  to  O.  T.  Ry.  System  StationSy  83  I.  C.  C,  667 ;  International 
Paper  Co.  v.  D.  dk  H.  Co.^  88  I.  C.  C,  270,  and  cases  therein  cited. 

While  these  and  other  formal  objections  were  urged  by  respond- 
ents, each  of  them  willingly  and  fully  responded  to  the  Commission's 
inquiries  in  the  proceeding  of  investigation,  and  the  record  shows  in 
great  detail  all  pertinent  facts  relating  to  their  operations.  In  view 
of  our  conclusions  herein  it  is  not  necessary  to  further  consider  tl^e 
jurisdictional  questions  involved. 

Upon  all  the  facts  of  record  we  conclude  and  find  that  the  rates 
attacked  are  not  shown  to  be  unreasonable  and  that,  except  the  spec- 
ial rates  accorded  to  cannery  and  mining  companies,  they  have  not 
been  shown  to  be  unjustly  discriminatory.  As  stated,  these  special 
contract  rates,  which  as  to  interstate  traffic  constituted  an  unlawful 
departure  from  the  published  tariff  rates,  were  discontinued  Novem- 
ber 1, 1916.    An  order  will  be  entered  dismissing  the  complaint 
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Upon  argument  the  coodiuions  reached  in  the  original  report  are  affirmed. 

6.  H.  Work  for  complainant. 

AUan  P.  Matthew  for  defendants. 

Seih  Ma/nn  for  San  Francisco  Chamber  of  Conmierce,  intervene. 

Report  of  the  Commission  upon  Aboument. 

Meyer,  Commissioner: 

At  the  request  of  the  defendants  this  case  was  set  for  argu- 
ment for  the  purpose  of  determining  the  merits  of  a  petition  for 
rehearing  submitted  by  them  in  which  we  were  requested  to  reverse 
or  modify  the  conclusions  reached  in  our  original  report,  42  I.  C.  C, 
648.  The  several  points  relied  upon  by  defendants  in  support  of 
their  petition  will  be  separately  considered. 

1.  The  conclusions  and  order  of  the  Commission  are  n^  respcnme 
to  (he  issue  arising  upon  the  complaint. 

The  defendants  contend  that  the  complaint  brings  into  issue 
only  the  propriety  of  the  so-called  "differentials"  between  the  rates 
on  wheat  and  the  rates  on  flour,  and  that  no  attack  is  made  on  the 
reasonableness  per  se  of  any  of  the  rates;  yet  the  Commission  heU 
that  the  rates  on  flour  should  not  exceed  by  more  than  5  cents  per 
100  pounds  the  present  rates  on  wheat.  This  finding  of  course  did 
not  leave  to  defendants  the  option  of  effecting  the  prescribed  spread 
by  increasing  the  rates  on  wheat,  but  necessitated  a  reduction  in  the 
rates  on  flour. 

An  examination  of  the  record  shows  clearly  that  the  reasonableness 
per.  se  of  the  rates  was  regarded  by  all  of  the  parties  as  one  of  the  issues 
at  the  hearing.    In  paragraph  6  of  the  complaint  it  is  alleged  that— 

the  maintenance  of  differentials  between  grain  and  its  products  as  outlined  in  sectioB 
5,  paragraphs  A,  B,  0,  and  D  (in  which  paragraphs  the  tarifiB  containing  the  rates  on 
both  wheat  and  flour  are  specifically  referred  to  by  their  I.  G.  G.  numben)  is  unjuit 
and  unreasonable  and  in  vioUtion  of  sections  1, 2»  and  3  of  the  act  to  regulate  con- 
merce  because  by  maintaining  such  differentials  defendants  subject  comidainaati 
and  their  traffic  to  unreasonable  disadvantage  and  give  undue  preference  to  miUeB 
located  at  other  points.    •    «    • 
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This  allegation  was  not  framed  as  carefully  as  it  might  have  been 
and  the  defendants  contend  that  it  is  entirely  too  vague  to  be  re- 
garded as  an  allegation  that  the  rates  themselves  are  unreasonable, 
and  that  the  only  issue  raised  by  the  complaint  is  the  reasonableness 
and  propriety  of  the  differentials.  They  admit,  however,  that  the 
propriety  of  the  differentials,  as  distinguished  from  the  reasonable- 
ness of  the  rates  themselves,  could  not  be  determined  under  section  1 
of  the  act,  and  in  the  answer  filed  on  behalf  of  the  Western  Pacific 
Railway  and  its  receivers,  responding  to  the  sixth  paragraph  of  the 
complaint,  we  read: 

Answering  paragraphs  III  to  VI,  inclusive,  of  the  complaint  (paragraph  VI  is  the  one 
above  quoted),  these  defendants  admit  that  the  carload  rates  on  flour,  bran,  and  other 
grain  products  from  points  in  Idaho  and  Utah  to  points  in  CaUfomia  and  Nevada  are 
hij^er  than  the  rates  on  grain  between  such  points  in  the  amounts  specified  in  the 
complaint,  hut  these  defendante  deny  that  muh  ratee  on  Jlour,  bran,  or  other  grain  prod- 
uetSf  or  any  thereo/f  are  unjiui,  or  unreaaonable,  or  that  the  difference  between  such 
rates,  or  any  thereof,  and  the  rates  on  grain,  or  any  thereof,  subjects  the  complainants 
or  their  traffic  to  unreasonable  disadvantage  or  undue  preference  and  deny  that  the 
eaid  rates  onjlour,  bran,  or  other  grain  products,  or  any  thereof,  are  m  violation  of  any 
proviiion  of  the  act  to  regulaU  oommeree. 

The  above  answer  was  adopted  m  Mo  by  the  Denver  &  Rio  Grande 
Railroad  Company. 
Hie  prayer  of  the  complaint,  as  amended,  is  as  follows: 

Wher^ore,  petitioner  prays  that  defendants  be  severally  required  to  answer  the 
charges  henin;  and  that  after  due  hearing  and  investigation  an  order  be  made  com- 
manding the  said  defendants,  and  each  of  them,  to  cease  and  desist  from  the  aforesaid 
violation  of  the  said  act  to  regulate  commerce,  and  to  establish  and  put  in  force  and 
apply  as  mayima  in  the  future  to  the  transportation  of  flour  and  like  products  from 
Utah  and  Idaho  points  to  points  in  Nevada  and  Galifomia,  rates  which  riiall  not 
exceed  the  present  rates  on  wheat  contemporaneously  in  effect  and  to  put  in  force 
and  apply  as  maxima  in  the  future  to  the  transpOTtation  of  bran  and  like  products 
from  points  in  Utah  and  Idaho  to  points  in  Nevada  and  Galifomia  rates  which  shall  (not) 
exceed  the  present  rates  on  wheat  between  the  same  points;  and  that  such  other  order 
or  orders  may  be  made  as  the  Commission  may  consider  proper  in  the  premises  and 
complainant's  cause  may  appear  to  require. 

The  opening  statement  of  the  examiner  at  the  hearing  is  as  follows: 

I  will  make  a  brief  statement  of  the  case  as  I  understand  it  and  I  ask  to  be  corrected 
if  I  do  not  state  it  properly. 

It  is  alleged  that  the  present  differentials  in  excess  of  the  grain  rates  maintained  by 
the  defendante  for  the  transportation  of  grain  products  in  carloads  from  points  in 
Utah  and  Idaho  to  destinations  in  California  and  Nevada  are  unreasonable  and  unjustly 
discriminatory. 

It  is  particularly  alleged  that  the  maintenance  of  higher  rates  on  grain  than  on  grain 
pfoducts  gives  an  undue  preference  and  advantage  to  millen  located  at  the  California 
terminals. 

In  the  original  complaint  the  Commission  was  requested  to  order  the  establishment 
of  rates  on  flour  and  like  products  from  Utah  and  Idaho  points  to  destinations  in 
Nevada  and  California  which  shall  not  exceed  the  present  rales  on  grain  by  more 
than  5  cents  per  hundred  pounds  and  to  establish  on  bran  and  Uko  products  ratee 
which  shall  not  exceed  the  presemi  rata  on  vihefaL 
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The  complaint  has  since  been  amended  so  as  to  pray  for  the  same  latas  on  floiir  m 
on  grain. 
Is  there  any  objection  to  that  statement  of  the  complaintT 
(No  response.) 

The  defendants'  contention  that  the  only  question  presented  for 
our  determination  upon  this  record  is  the  propriety  of  the  differen- 
tial, seems  to  be  answered  in  their  own  brief,  from  which  we  take  the 
following: 

The  complaint  in  this  proceeding  is  of  the  most  comprehensive  character.  It 
attacks  not  only  the  reoMonablenMS  of  the  current  structure  of  rates  on  grain  and  gnmi 
products  from  points  of  origin  in  Utah  and  Idaho  to  destinations  in  Nevada  and  Call- 
fonua,  but  it  also  alleges  that  the  adjustment  is  discriminatory. 

Most  of  the  exhibits  introduced  by  the  complainants  at  the  hearing 
specifically  attacked  the  rates  on  flour  as  being  unreasonable.  The 
very  first  line  of  the  first  exhibit  shows  the  rate  on  flour  from  American 
Falls,  Idaho,  to  San  Francisco,  Cal.,  and  other  points,  and  labels  it 
"flour  rate  attacked."  The  second  exhibit  expressly  says  that  "tiie 
flour  rates  from  Utah-Idaho  points  to  California  points  are  unreason- 
able/' and  endeavors  to  prove  it  by  comparing  them  with  the  fifth- 
class  rates.  The  third  exhibit  is  particularly  addressed  to  the  reason- 
ableness per  86  of  the  rates.  It  compares  the  rates  on  flour  he^e  in 
issue  with  the  rates  to  and  from  other  points.  That  this  exhibit 
was  intended  primarily  to  prove  the  unreasonableness  of  the  rates  on 
flour  is  indisputable;  and  any  doubt  on  this  score  is  removed  by 
the  statement  plainly  appearing  on  the  face  of  the  exhibit  where  the 
complainant,  referring  to  one  of  the  principal  floiu*  rates  here  in  issue, 
says: 

This  rate  of  60  cents  on  flour  is  precisely  a  protective  tariff  for  the  benefit  of  the 
California  miller.  No  flour  ever  moves  under  it.  This  is  called  a  psujper  rate  by  ctr- 
riers.    The  defendants  don't  want  any  flour  to  move  under  it. 

The  fifth  exhibit  compares  the  ton-mile  earnings  under  the  flour 
rate  attacked  with  the  average  ton-mile  earnings  on  all  traffic.  Again 
on  this  exhibit  the  flour  rate  is  designated  ''rate  attacked."  The 
exhibit  (explains  its  own  purport  by  the  following  statement  appear^ 
ing  on  its  face: 

Ton-mile  revenue  on  flour  or  grain  is  most  competent  in  showing  the  reoionah^enm 
of  rates  on  these  commodities. 

Ton-mile  revenue  on  flour  on  hauls  of  this  length  should  be  much  less  than  the 
average  of  the  carrier  making  the  haul. 

The  rates  attacked  show  a  ton-mile  revenue  much  higher  than  the  average. 

An  examination  of  this  exhibit  shows  that  it  was  introduced  prin- 
cipally for  the  purpose  of  showing  the  unreasonableness  of  the  rates. 

Not  only  were  these  exhibits  introduced  without  objection  on  the 
part  of  the  defendants,  but  evidence  was  introduced  on  their  behalf 
for  the  purpose  of  showing  that  the  rates  on  flour  are  not  unreason- 
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ably  high.  It  was  shown  at  some  lengthy  for  example,  that  the 
rates  on  flour  are  materially  lower  than  the  fifth-class  rates;  that 
the  class  rates  were  established  by  this  Commission;  and  that  the 
rates  on  flour  are  lower  than  those  on  other  fifth-class  commodities 
such  as  beans,  dried  peas,  canned  goods,  and  pickles.  In  referring 
to  this  testimony  the  principal  witness  for  the  defendants  said,  at 
page  424  of  the  transcript — 


but  the  flour  rate  is  certainly  on  a  not  unreasonable  baau,  and  wo  can  not  afford  to 
have  the  rate  reduced. 

A  careful  examination  of  the  whole  record  shows  that  the  reason- 
ableness per  se  of  the  rates  on  flour  was  r^arded  by  all  of  the  parties 
as  one  of  the  principal  issues  raised  by  the  pleadings,  and  althou^ 
the  belated  explanation  is  now  made  that  the  exhibits  introduced 
by  the  complainants  were  not  objected  to  because  the  defendants 
felt  that  such  objections  would  be  unavailing  if  made,  it  is  proper  to 
observe  that  it  was  not  only  the  right  but  the  duty  of  the  defendants 
to  make  such  objections  if  they  felt  that  evidence  was  being  intro- 
duced beyond  the  scope  of  the  issues  as  framed  by  the  pleadings. 
The  defendants  further  contend  that  the  evidence  introduced  on 
their  behalf  with  respect  to  the  reasonableness  per  se  of  the  rates 
was  addressed,  as  a  matter  of  fact,  to  the  measure  of  the  differentials; 
or,  at  least,  that  it  was  not  intended  to  be  directed  to  the  measure 
of  the  rates  themselves,  but  inasmuch  as  two  of  the  answers  specifi- 
cally denied  that  the  flour  rates  were  xmreasonable,  we  feel  warranted 
in  concluding  that  evidence  apparently  addressed  solely  to  the  level 
of  the  rates  was  intended  to  meet  that  issue. 

S.  The  complainant  failed  to  sustain  the  bvrden  of  proving  that  ihe 
existing  differences  between  the  rates  on  wheat  and  fUmr  from  points  in 
Utah  and  Idaho  to  points  in  Nevada  amd  California  are  unreasonable 
and  discriminatory. 

This  exception  goes  to  the  very  heart  of  the  case.  If  the  com- 
plainant failed  to  sustain  the  burden  of  proof  in  this  respect  it  is 
clear  that  we  erred  in  requiring  the  defendants  to  readjust  the  so- 
caUed  differentials.  The  defendants  base  this  exception  on  two 
distinct  grounds:  (1)  The  evidence  fails  to  sustain  the  allegation 
made  in  the  complaint  to  the  effect  that  the  differences  between  the 
rates  on  fLour  and  the  rates  on  wheat  from  points  in  Utah  and  Idaho 
to  points  in  Nevada  and  California  are  unreasonable  and  discrimina- 
tory in  that  they  make  it  possible  for  mills  located  at  the  California 
terminals  to  buy  wheat  in  Idaho  and  Utah,  ship  it  to  the  California 
milling  points  and  transport  the  product  to  the  markets  in  Nevada 
and  California  at  a  transportation  cost  from  12^  cents  to  15  cents 
per  100  poimds  less  than  the  cost  imposed  upon  the  complainants. 
(2)  ''Turning  to  the  Nevada  situation,  we  find  not  a  single  syllable 
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of  testimony  offered  in  support  of  the  allegations  of  the  complaint." 

In  view  of  the  fimdamental  character  of  these  exceptions  we  shall 

deal  with  them  at  some  length,  at  the  risk  of  repeating  some  of  the 

observations  made  in  oinr  original  report. 

The  relative  commercial  advantages  and  disadvantages  of  the 

millers  in  Idaho  and  Utah  on  the  one  hand  and  those  in  Cahfomia 

on  the  other,  have  been  the  subject  of  much  controversy  on  the 

present  record.    With  respect  to  their  relative  transportation  costs, 

we  said  in  our  original  report,  at  pages  652  and  653: 

The  defendants'  contention  that  the  present  adjustment  fairly  eqoalizee  the  trans- 
portation cost  as  between  the  millers  m  California  and  those  in  Utah  and  Idaho  is 
partially  supported  by  the  evidence  of  record.  Both  parties  have  selected  Merced, 
Gal.,  as  a  typical  destination  point  and  have  compared  the  cost  to  the  California  miller 
of  laying  down  a  barrel  of  flour  at  that  point  with  the  cost  to  his  competitors  in  Utah 
and  Idaho.  It  is  assumed  that  the  wheat  in  both  instances  originates  at  American 
Falls,  Idaho.  The  rate  on  wheat  from  American  Falls  to  Stockton,  Cal.,  is  45  cents. 
If  the  wheat  is  milled  at  Stockton  and  the  product  forwarded  to  Merced  the  Stockton 
miller  would  be  obliged  to  pay  the  local  rate  of  lOf  cents  from  Stockton  to  Merced, 
transit  not  being  accorded  in  California.  It  requires  274  pounds  of  wheat  to  make  a 
standard  barrel  of  flour,  196  pounds.  It  would  cost  the  Stockton  miller  11.233  to 
get  274  pounds  of  wheat  from  American  Falls  to  Stockton,  and  21.07  cents  to  flhip  196 
pounds  of  flour  from  Stockton  to  Merced,  making  the  total  transportation  cost  approri> 
mately  11.44.  The  through  rate  on  flour  from  American  Falls  to  Merced  is  70}  cents, 
made  by  combination  on  Stockton.  If  the  grain  is  milled  at  Ogden  a  transit  charge 
of  2)  cents  per  100  pounds  is  imposed,  making  the  through  charge  73^  cents.  The 
total  transportation  charge  to  the  Ogden  miller  on  196  pounds  of  flour  would  therefora 
be  11.436,  practically  the  same  as  the  aggregate  charge  paid  by  the  miUer  in  Stockbrn. 
If  other  points  of  consumption  are  selected,  the  result  is  substantially  the  same. 

The  correctness  of  this  observation  has  not  been  seriously  chal- 
lenged, but  it  should  be  considered  in  connection  with  two  oth^ 
facts  of  importance.  In  the  first  place,  it  is  necessary  for  the  Utah 
and  Idaho  millers  to  pay  for  the  transportation  from  the  field  to  the 
mill  of  that  portion  of  the  wheat  which  is  not  converted  into  flour. 
In  the  second  place,  southern  California  is  a  most  desirable  market 
for  bran,  and  the  California  miller,  after  shipping  the  wheat  to  Cali- 
fornia and  converting  it  into  flour,  can  dispose  of  the  bran  at  a  good 
price  almost  at  the  door  of  his  mill,  while  the  Utah  and  Idaho  millers 
have  no  such  market  for  bran  near  the  milling  points,  and  must  ship 
it  to  far  distant  points,  particularly  to  Califomia.  That  this  gives  a 
decided  advantage  to  Califomia  millers  is  established  by  the  evidence 
of  record,  and  it  doubtless  accounts  in  part  for  the  fact,  also  estab- 
lished, that  Utah  and  Idaho  flour  has  been  practically  excluded 
from  the  Califomia  markets.  In  view  of  these  facts  we  think  it 
unimportant  that  the  complainant  failed  to  prove  that  the  trans- 
portation cost  of  flour  to  the  Utah  and  Idaho  millers  exceeds  the 
cost  to  the  Califomia  millers  by  the  exact  amounts  suggested  in  the 
complaint.    If  the  commercial  conditions  are  to  be  given  any  con- 
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sideratdon  at  all,  the  one  outstanding  feature  of  the  situation  is  the 
inability  of  the  Utah  and  Idaho  millers  to  reach  the  California 
markets  with  any  success. 

The  defendants'  contention  that  our  finding  with  respect  to  the 
rates  to  Nevada  points  was  not  supported  by  any  eyidence  is  incor- 
rect. Not  only  was  some  eyidence  submitted  with  respect  to  the 
Nevada  situation,  but  that  evidence  was  sufficient  to  show  the 
indefensible  character  of  the  rates  to  Nevada  points.  Not  only  was 
evidence  introduced  showing  the  rates  on  wheat,  bran,  and  flour 
from  points  in  Utah  and  Idaho,  but  the  relative  advantage  and  dis- 
advantage of  the  Utah-Idaho  miUers  and  the  California  millers  in 
the  markets  of  Nevada  was  exhaustively  covered  by  the  evidence. 
Reference  will  be  made  to  some  of  the  evidence  relating  to  the 
Nevada  situation. 

In  the  first  place  it  is  important  to  observe  that  throughout  this 
proceeding  the  attention  of  the  parties  has  been  addressed  partic- 
ularly to  the  rates  of  35  cents  on  wheat  and  50  cents  on  flour  from  the 
Utah  common  points  to  a  large  blanketed  territory  in  Califomia  and 
Nevada.  The  rate  of  50  cents  on  flour  is  blanketed  as  far  east  as 
Avenel,  Nev.  Indeed,  the  blanket  covers  such  a  large  part  of  the 
states  of  Nevada  and  Califomia  that  Reno,  Nev.,  is  practically  in 
the  center  of  the  group.  All  of  the  evidence  of  record,  therefore, 
bearing  upon  the  rates  of  35  cents  and  50  cents,  and  on  the  differen- 
tial of  15  cents,  may  properly  be  regarded  as  applying  as  well  to  the 
Nevada  rates  as  to  the  Califomia  rates. 

The  following  table,  compiled  from  an  exhibit  filed  by  (he  defend- 
ania,  shows  the  rates  on  wheat  and  fLour  from  Ogden  and  from 
American  Falls,  Idaho,  to  points  in  Nevada.  The  distances  from 
Ogden  and  the  earnings  per  ton-mile  and  per  car-mile  derived  from 
the  earnings  on  flour,  are  also  shown: 
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Attention  is  directed  particularly  to  the  high  earnings  yielded  by 
the  rates  to  these  Nevada  points.  The  varying  differentids  are  also 
worthy  of  note.  The  defendants  concede  that  there  can  be  no 
justification  for  such  an  irregular  and  inconsistent  adjustment  as 
this  record  reveals. 

An  exhibit  filed  by  the  defendants  shows  the  rates,  the  distances, 
and  the  volume  of  the  flour  movement  to  Nevada  and  California 
points  from  Utah  and  Idaho,  from  the  California  terminals  and  firam 
Reno,  Nev.,  via  the  Southern  Pacific,  for  the  year  ended  June  30, 
1915.  From  Utah  and  Idaho  there  were  2,315  tons,  from  Cali- 
fomia  terminals  862  tons,  and  from  Reno  430  tons.  This  exhibit 
is  intended  to  show,  and  does  show,  the  advantage  which  the  Utah 
and  Idaho  millers  enjoy  over  their  California  competitors  in 
Nevada,  especially  in  the  eastern  part  of  the  state.  Hie  record 
shows  that  the  production  of  wheat  in  daUfomia  has  fallen  off 
decidedly  in  recent  years,  and  the  California  millers  must  now 
look  to  distant  markets,  particularly  Utah  and  Idaho,  for  their 
wheat  supply.  In  supplying  the  markets  of  Nevada  with  flour 
the  California  millers  purchase  the  wheat  in  Utah  or  Idaho, 
ship  it  to  CaUfomia,  mill  it  into  flour,  and  ship  the  product  back  to 
Nevada.  Under  these  circmnstances  the  relative  disadvantage  of 
the  CaUfomia  miUers  in  the  Nevada  markets  can  readily  be  under- 
stood. 

Much  other  evidence  relating  to  the  Nevada  situation  was  intro- 
duced at  the  hearing. 

S.  The  Commission's  finding  that  the  raU  adjustment  against  wiieh 
the  complaint  is  directed  is  discriminatory  as  against  the  members  ofHu 
complainant  assodaiion  is  not  sustained  by  the  record. 

Ihe  defendants  concede  that  '^the  point  here  made  differs  only 
superficially  from  that  immediately  preceding/'  and  we  shall  not 
consider  it  further. 

'4-  The  Commission  erred  in  finding  that  the  prevailing  differences 
between  the  rates  on  wheat  and  flovr  from  points  in  Utah  and  Idaho  to 
points  in  Nevada  and  California  are  intended  to  equalize  commereUl 
conditions  and  that  the  carriers  thereby  have  attempted  artificially  to 
regulate  and  control  (he  movement  cf  flour  by  so  adjusting  their  rates  <if 
transportation  as  to  bring  aibovl  that  result. 

The  motives  which  may  have  prompted  the  carriers  in  establishing 
the  rate  adjustment  here  assailed  are  not  suflidently  controlling  to 
warrant  an  extended  examination  of  them.  The  complainant  openly 
challenges  tiie  whole  rate  structure  as  a  '' protective  tariff"  framed 
for  the  benefit  of  the  California  millers  and  as  an  ''iron  wall''  ao  oon- 
structed  as  to  exclude  the  Utah  and  Idaho  miUers  from  the  Califoi^ 
nia  markets.    The  record  abundantly  shows  that  the  differentaab 
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were  exoessive  and  inconsistent,  and  tliat  principally  because  of  them 

the  complainant  and  its  members  have  been  practically  shut  out  of 

the  Califomia  markets.    At  the  hearing  counsel  for  the  defendants 

said: 

Our  ejforU  oi  earrien  in  tkU  maUer  have  been  entirdy  to  produce  an  equaKty  between 
th€$e  manufaetunng  eoncerm.  We  have  $ought  to  do  it  in  every  imtanee,  and  we  think 
tucoeMifullu . 

It  is  true  that  two  witnesses  for  the  defendants  expressed  the  view 
that  the  rates  were  justified  by  the  transportation  conditions;  but 
the  record  as  a  whole  shows  that  the  rate  structure,  whether  so  in- 
tended by  the  defendants  or  not,  has  had  the  effect  of  preventing 
Utah  and  Idaho  flour  from  finding  a  place  in  the  markets  of  Califor- 
nia. In  this  sense  the  rates  have  constituted  a  '' protection"  to  the 
Califomia  millers  and  a  prejudice  to  the  Utah  and  Idaho  millers. 
After  .a  careful  review  of  the  evidence  we  deem  it  unnecessary  to 
modify  the  statements  in  our  original  report. 

5.  TTie  Commission  erred  in  finding  that  the  current  rates  on  flovr 
from  points  in  Utah  and  Idaho  to  points  in  Nevada  and  Califomia  are 
excessive. 

In  our  original  report  we  said  with  respect  to  the  reasonableness  of 
the  rates: 

Evidence  addressed  to  the  reaaonablenees  per  u  of  the  rates  on  flour  here  in  issue 
show  that  they  are  relatively  high.  From  Ogden  to  South  Vallejo,  Gal.,  754  miles, 
the  rate  on  flour  is  50  cents,  as  compared  with  a  rate  of  28)  cents  from  Great  Falls, 
Mont,  to  Seattle,  Wash.,  865  miles.  Simili^ly  the  rate  from  Pocatello,  Idaho,  to  San 
Francisco,  917  miles,  is  60  cents,  as  compared  with  a  rate  of  28)  cents  from  Judith 
Gap,  Mont.,  to  Seattle,  986  miles.  Other  comparisons  lead  to  the  same  conclusion. 
The  principal  witness  for  the  defendants  admitted  that  the  transportation  conditions 
between  Montana  and  the  Pacific  coast  are  fairly  comparable  with  those  between 
Utah  and  California.  The  only  explanation  given  for  the  wide  differences  in  the 
rates  is  that  the  rates  from  Montana  involve,  in  some  instances,  only  a  one-line  haul 
•8  compared  with  a  two-line  haul  from  points  in  Idaho  to  Califomia,  together  with  a 
statement  of  a  very  general  character  that  the  rates  westbound  from  Montana  are 
unduly  low. 

The  rate  on  flour  from  Omaha  to  San  Francisco  via  Ogden,  1,773  miles,  is  75  cents, 
•8  compared  with  a  rate  of  60  cents  from  American  Falls  to  San  Francisco  for  a  distance 
of  942  miles.  The  rate  from  Omaha,  however,  applies  in  connection  with  a  mmimnm 
weight  of  50,000  pounds.  In  this  connection  it  may  be  noted  that  if  the  flour  rates 
were  reduced  to  the  wheat  basis  complainant  would  not  object  to  aq  increase  to  40,000 
pounds  in  the  minimum  weight  to  Nevada  points  and  to  50,000  pounds  to  Califomia 
points  upon  condition  that  certain  carload  mixtures  are  accorded  which  are  not  pro- 
vided for  in  the  tarifib  now  in  effect. 

The  rate  on  flour  from  Ogden  to  Los  Angeles  is  45  cents,  5  cents  lower  than  the  rate 
to  San  Frandaco,  although  the  distance  to  Los  Angeles  is  greater  by  38.4  mike,  and 
although  an  exhibit  filed  by  defendants  explains  in  some  detail  the  unusual  operating 
difliculties  encountered  on  the  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad,  which 
10  the  short  line  from  Salt  Lake  City  to  Los  Angeles.  From  American  Falls  the  rate 
an  flour  to.Los  Angeles  is  50  cents,  the  distance  through  Salt  Lake  City  being  979.7 
miles.    The  rate  aoailed  from  Ogdeo  to  San  Fianciico  ii  also  50  cents  lor  a 
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of  782  miles.  In  connectkm  with  thia  comptriflon  itJBpntp&t  to  observe  that  the  nrti 
of  50  cents  from  Ogden  i4>plies  not  only  to  Sen  Fimndsco  and  certain  other  fWlifawrfa 
terminals,  but  to  intermediate  points  in  Oalifonia  and  as  far  east  as  Ayene!,  Ner., 
the  territory  of  destination  being  blanketed  for  a  distance  of  560  miles.  The  dis- 
tance from  Ogden  to  Reno,  Nov.,  which  is  near  the  center  of  the  blanket,  ia  590  ndka. 
The  present  rate  for  that  distance  yields  a  revenue  per  ton-mile  of  18.5  mills  and  an 
earning  per  car-mile,  based  on  the  minimwm  weight  of  30,000  pounds,  of  27.8  cents. 
The  complainant  further  shows  that  the  earnings  per  ton-mile  which  the  canieis 
derive  from  the  rates  aasaUed  are  afanost  twice  as  hi^  as  those  yielded  by  the  rates 
from  Montana  points  to  the  Pacific  coast  terminals,  and  that  the  earnings  on  floor 
under  the  rates  here  in  issue  exceed  the  average  ton-mile  revalue  of  the  carrien  on 
all  traffic. 

The  following  table,  the  rates  and  distances  in  which  are  taken 
from  an  exhibit  filed  by  Uie  defendants,  shows  the  earnings  per  ton- 
mile  and  per  car-mile  yielded  by  the  rates  on  flour  from  Ogden  to 
points  in  Nevada  and  California  in  effect  at  the  time  of  the  hearing. 
It  is  important  to  note  that  the  earnings  per  car^nile  are  based  on 
the  minimmn  weight  of  30,000  pounds,  although  the  complainant 
states  that  its  members  could  load  much  more  heavily: 


From  Ogden,  Utah,  to— 

Bote. 

MOM 

Rewme 

pcrtoD- 

mflo. 

paroH^ 
Blla. 

Elko,  Ney , 

Oentt. 
45 
50 
50 
50 
70 
07.5 

539 
574 
782 
981 
798 

Jmilt. 
39.8 
18.5 
17.4 
13.8 
14.3 
17.0 

n.7 

Reno,  Nov 

17.3 

Trnn^M,  CtA T  r  T ,  t  - 

31.1 

8op  FriDfiiflOO 

fkt 

Paso  BoUea.  Gal 

S.4 

R«l  Bhifl, <r^^    "I                   ,,.... ...... 

V.f 

The  foUowing  table,  compiled  from  an  exhibit  filed  by  the  com- 
plainant, shows  how  the  rate  of  50  cents  on  flour  from  Ogden  to 
Reno,  Nov.,  and  San  Francisco,  Cal.,  compares  with  the  rates  from 
points  in  Montana  to  Seattle,  Wash.: 


From— 

To- 

MOea. 

BatML 

Offdffn.  Utah ....  . ,  x . . .  x . .  ...,. 

Renq.  Nev.... 

539 

781 

1,157 

887 

983 

M 

Do 

San  Frandsco.  Cal 

m 

MflndAlr.  Mont 

Seattle.  Wash 

ti 

Grmt  Falls.  Mo^t 

do 

9.5 

Lflwtetop.  Mont 

do 

9.5 

It  is  but  fair  to  say,  in  connection  with  this  table,  that  the  defend- 
ants challenge  the  propriety  of  these  comparisons  because  the  ccnn- 
plainant  failed  to  show  affirmatively  that  grain  shipped  from  the 
grain  fields  of  Montana  to  Seattle  moves  under  conditions  similar 
to  those  under  which  grain  is  transported  from  Utah  and  Idaho 
points  to  Calif omia;  and  the  defendants  raise  the  further  point, 
although  no  specific  evidence  has  been  submitted  to  support  it,  that  * 
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the  rates  from  Montana  points  to  Seattle  are  unduly  low.  Conceding, 
for  the  purposes  of  this  case,  that  those  rates  are  low,  the  disparity 
between  them  and  the  rates  here  assailed  is  striking;  and  although 
it  is  true  that  we  should  hesitate  to  accept  such  comparisons  as 
controlling,  if  the  Montana  rates  are  depressed,  we  can  not  agree 
that  they  are  wholly  without  value.  It  is  true  that  the  complainant 
failed  to  show  under  what  conditions  grain  moves  from  Montana, 
but  the  principal  witness  for  the  defendants  admitted  that  the 
transportation  conditions  are  substantially  similar,  although  he 
contended,  as  previously  stated^  that  the  rates  from  Montana  are  low. 

6.  The  Oommisdan  erred  in  finding  thai  ike  current  rates  en  wheat 
from  pointe  in  Utah  and  Idaho  to  paints  in  Nevada  and  Oalifomia  are 
not  unreasonably  low  and  that  such  rates  should  serve  as  a  measure  for 
fiour  rates  between  the  same  points. 

Exhibits  submitted  by  the  complainant  show  that  it  is  customary 
throughout  the  western  territory,  except  in  the  region  with  whidi 
we  are  here  dealing,  for  the  wheat  rates  to  serve  as  a  basis  for  the 
fiour  rates.  In  many  instances  the  flour  rates  are  the  same  as  the 
wheat  rates,  in  other  instances  somewhat  hi^er,  but  such  high  dif- 
ferentials as  those  assailed  in  the  proceeding  now  before  us  are  quite 
imusual  where  the  commodities  move  in  volume. 

Taking^American  Falls,  Idaho,  as  a  representative  point  of  origin, 
the  complainant  shows  that  the  rates  on  fiour  from  that  point  pub- 
lished by  the  Oregon  Short  Line  to  various  parts  of  the  United 
States  are  approximately  the  same  as  the  rates  on  wheat,  except  to 
points  in  Nevada  and  California.  The  complainant's  exhibit  is  in 
part  as  foUoHfirs: 

BaU$  on  wheat  andjlotur  in  coHoadt  from  Ameriean  FaU$,  Idaho,  to  poinU  detignaUd. 


To- 


VUmr. 


WbmL 


DUUraitiia. 


Oertiiii  Nertda  pdnU. 
oyUoml*  tomiiialt . . . 
IiOiAiiMlei,Cal...w. 

Por^md.Onc 

Pwrer.Colo 

HlMOiin  BiyerpdnU. 
iaiiiiMpoUf,M&m.... 


ChloiCO,!!!. 


«0 

46 

16 

M 

45 

16 

50 

46 

6 

40 

86 

5 

86 

36 

NOD«. 

45 

46 

Htm, 

50 

40 

1 

60.5 

80.6 

Noon 

62 

53 

Noon 

(Tbt  «(ztaiblt  alao  Bbowi  that  the  ntes  on  flour  to  points  In  the  states  ol  ArktUM,  LouisUne,  end  OUap 
boma  an  practtoally  the  same  as  the  rates  on  wheat,  the  diflsrantlals  yaryinf  from  nothing  to  3  oents.) 

In  considering  the  reasonableness  of  the  rates  on  wheat  here  before 
us  it  should  be  borne  in  mind  that  wheat  moves  in  great  volume  from 
the  fields  of  Utah  and  Idaho  to  the  California  terminals.  Further- 
more, an  examination  of  the  tariffs  shows  that  the  present  rate  from 
American  Falls  to  California  terminals  slight^  exceeds  the  rate  in 
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effect  in  1900,  and  that  the  rate  from  Ogden  is  much  hi^er  than  it 
was  at  that  time.  The  tariff  history  of  these  rates  is  shown  in  die 
following  table: 

Rata  in  cenU  per  100  pounds  on  wheat  in  carloads  from  Ogden^  Utah,  and  American 
Fallif  Idaho,  to  San  Francisco  and  certain  other  Cai^omia  terminals. 


From  Ogdoa. 


Effective  date. 


Jan.  1.1900.. 
Oct.  17, 1904 . 
Jan.  1.1905.. 
Aug.  25, 1906 
Sept.  30, 1907 
Nov.  11.1907. 
Deo  6, 1906... 
July  18, 1914. 
Oct.  20, 1914. 


Rate. 


CefUt. 
120 
130 
»30 
>35 
•36 
635 
»36 
•35 
•35 


Mini, 
miun. 


From  Amirican  Falls. 


Effective  date. 


Aug.  21, 1899. 
Apr.  27, 1903. 
Oct.  17, 1904. 
Mar.  3, 1906. . 
Feb.  19,1907. 
Aug.  15,1909. 


Rate. 


CgntM. 
43 
43 

51 
50 
45 


lllol- 


«00^ 


50, 


1  On  wheat  in  sacks. 

*  liarked  capacity. 

*  Except  that  on  cars  of  less  capacity  than  60,000,  minimiifn  will  be  marked  capacity. 

*  Marked  capacity,  bat  not  less  than  30,000. 
ft  In  bulk  or  in  sacks. 

*  From  Oct.  20  to  Nov.  8, 1914,  the  Soathem  Padflo  tariff  prescribed  a  minimnm  of  30,000  poimds,  wide 
another  tariff,  pablished  by  agent  Oomph  as  I.  C.  C.  No.  Iffi,  prescribed  a  minimum  of  50,000. 

In  this  territory  wheat  loads  from  60,000  poimds  to  110,000  pounds 
to  the  car.  An  exhibit  filed  by  one  of  the  California  ifitervenen 
shows  that  the  average  loading  of  51  cars  of  wheat  shipped  from 
points  in  Idaho  to  Los  Angeles,  Cal.,  was  90,921  pounds.  The  fol- 
lowing table  shows  the  earnings  per  car-mile  afforded  by  the  rates  on 
wheat  from  Ogden  to  representative  points,  based  on  car  loadings  of 
60,000  pounds  and  90,000  pounds,  these  weights  having  been  used 
by  the  defendants  as  a  basis  for  determining  the  earnings  on  this 
traffic: 


From  Ogden  to— 


MUei. 


Wheat 
rate. 


Car-mile 

revenue, 

60,000 

poanda. 


P*»""*T 


lionteUo,  Nev 

Wells,  Nev 

BIkOfNev 

Carlin,  Nev 

Palisade,  Nev 

Reno,  Nev 

Traokee,Ca] 

San  Francisco,  Cal 
Bakersfield.Cal... 

Salinas,  Cal 

Paso  Roblee,  Cal.. 


120 
176 
226 
248 
267 
539 
574 
782 
965 
883 
981 


Ontff. 
25 
25 
25 
30 
30 
35 
35 
85 

48.76 
44.5 
49.5 


Otwtt. 
125 
86.7 
66.4 
72.6 
70 
88.9 
36.6 
86.6 
30.3 
30.2 
30.8 


187.S 

108.9 
106.1 
68.4 
64.9 
IOlI 
4LS 
46.4 
4L4 


Attention  is  called  to  the  earnings  which  the  carriers  derive  from 
these  rates.  We  did  not  require  any  reduction  in  the  rates  on  wheat, 
but  concluded  that  ''the  present  rates  on  wheat  axe  not  unreason- 
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ably  low/'  and  that  they  should  not  be  increased  to  effect  the  pre- 
scribed spread  between  wheat  and  flour.  A  reexamination  of  the 
record,  and  particularly  of  the  earnings  which  the  carriers  derive 
from  this  traffic,  confirms  the  correctness  of  our  original  condusion. 

7.  Th€  Commission  erred  m  predicating  its  conclusions  in  part  upon 
ihe  fact  thai  the  earnings  deri/ved  ly  the  carriers  from  the  flour  rates 
exceed  the  average  ton-^mile  revenue  of  the  carriers  on  aU  traffic. 

Had  our  conclusions  been  based  solely,  or  even  principally,  on 
this  evidence,  they  would  doubtless  conflict  with  our  policy  in  previ- 
ous cases  cited  by  the  defendants,  where  we  said,  in  effect,  that  if  the 
reasonableness  of  any  rate  could  be  gauged  solely  by  comparing  it 
with  the  average  earnings  of  the  carriers  on  .all  traffic,  the  inevitable 
result  would  be  to  bring  all  rates  to  a  common  level.  An  examina- 
tion of  our  original  report  shows  that  \mdue  emphasis  was  not  laid 
on  the  evidence  in  question.  An  exhibit  introduced  by  the  com- 
plainant laid  considerable  emphasis  on  this  point,  and  it  was  entirely 
proper  that  we  should  give  it  such  notice  as  it  deserved.  This  evi- 
dence, though  not  especially  helpful,  was  dearly  relevant  to  the  issues. 

8.  The  Commission  erred  in  rejecting  ihe  defendants*  comparisons 
between  the  rates  on  flour  and  the  rates  on  other  fifth-class  comm^ities 
between  the  same  points. 

We  did  not  reject  these  comparisons.  In  our  original  report  we 
said: 

The  defendants  compare  the  rates  on  flour  with  the  rates  on  such  other  fifth-claas 
commodities  as  pickles,  mineral  water,  apples,  beer,  canned  goods,  and  beans.  The 
rates  on  these  conmiodities  bemg  materially  higher,  the  defendants  contend  that  the 
rates  on  flour  must  be  deemed  reasonably  low.  This  contention  overlooks  the  &ct, 
however,  that  wheat  and  flour  move  almost  invariably  on  commodity  rates  which 
bear  no  definite  relation  to  the  class  rates.  In  the  absence  of  more  satisfactory  proof 
of  similarity  of  transportation  conditions,  these  comparisons  are  of  little  value. 

A  reexamination  of  the  record  convinces  us  of  the  correctness  of 
this  observation. 

9.  The  Commission  erred  in  requiring  a  readjustment  of  the  raU 
structure  which  wiU  resuU  in  lower  carload  revenue  on  shipments  of 
flour  than  on  shipmerUs  of  wheat. 

The  record  shows  that  wheat  loads  much  more  heavily  than  flour, 
and  that  the  rates  on  flour  and  wheat  in  many  parts  of  the  west  are. 
nearly  the  same.  It  necessarily  follows  that  the  earnings  per  car 
on  flour  are  less  than  on  wheat.  Shipments  of  wheat  moving  from 
Utah  and  Idaho  to  California  load  very  heavily,  but  the  loading  of 
flour  is  Uttle  in  excess  of  the  prescribed  minimum  weight  of  30,000 
pounds.  The  complainant  contends  that  this  is  due  in  large  part  to 
the  fact  that  flour  produced  in  Utah  and  Idaho  has  been  unable  to 
reach  the  California  markets  successfully,  and  that  the  loading  doubt- 
le^  would  be  much  heavier  if  the  movement  were  greater.    The  com- 
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plainant  concedes  that  the  prescribed  mmiTniim  weight  of  30,000 
pounds  is  lower  than  that  prescribed  in  other  territories.  In  cm 
original  report  we  said: 

The  suggestion  made  by  the  complamant  that  the  minimnm  weight  on  floor  Bii^ 
be  increased,  with  more  liberal  provision  as  to  carioad  mixtures,  should  have  the 
careful  consideration  of  the  carriers. 

The  adoption  of  that  suggestion  would  increase  the  earnings  per 
car  on  flour,  and  would  remove  in  large  measure  the  disparity  between 
the  earnings  on  flour  and  wheat  occasioned  by  the  heavy  loading  of 
the  latter  commodity. 

10.  The  Chmmissiori/s  conclusions  and  order  are  invalid  because  ihey 
represent  an  attempt  to  fix  rates  in  response  to  commercial  conditions 
and  to  extend  the  advantages  of  a  particular  industry  upon  cansideror 
turns  which  are  devoid  cf  transportation  significance. 

The  record  shows,  as  previously  stated,  that  under  the  rate  adjust- 
ment made  by  these  carriers  Utah  and  Idaho  flour  was  virtually 
barred  from  the  California  markets,  and  counsel  for  the  defendants 
stated  at  the  hearing  that  the  carriers'  sole  effort  had  been  to  so 
adjust  the  rates  as  to  produce  an  equality  between  the  different 
millers  in  every  instance;  an  equality  which  is  shown,  however,  to  be 
more  apparent  than  real.  It  ia  true  that  in  reaching  our  conclusion  in 
this  case  we  gave  consideration  to  the  evidence  showing  that  the 
members  of  the  complainant  association  were  unable  to  dispose 
of  their  product  in  California  under  the  rates  assailed.  We  should 
clearly  have  failed  in  our  duty  if  we  had  entirely  rejected  such  evi- 
dence. We  made  no  attempt  "to  fix  rates  in  response  to  commercial 
conditions. ''  .We  endeavored,  rather,  to  make  the  rates  more  truly 
reflect  the  transportation  conditions  because  we  found  that  the 
defendants'  failure  to  do  so  resulted  in  unreasonable  rates  and  in 
undue  preference  to  the  California  millers,  to  the  undue  prejudice 
of  the  complainant  and  its  members.  Furthermore,  the  condition  ci 
an  industry  has  an  influence  upon  the  ability  of  a  commodity  pro- 
duced by  that  industry  to  bear  a  rate,  which  in  turn  may  have  a 
bearing  upon  the  reasonableness  of  the  rate  charged. 

Upon  reconsideration  of  the  whole  record  we  conclude  that  we 
should  not  modify  in  any  way  the  conclusions  reached  in  our  original 
'report.  An  order  having  already  been  entered  denying  a  petition  for 
rehearing  filed  by  the  defendants,  no  further  order  ia  required. 
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Fourth  Section  Applications  Nos.  689  irr  al. 

RATES  FROM  NEW  ORLEANS  AND  GALVESTON  TO 

MISSOURI  RIVER  CITIES. 


Submitted  November  18,  1915.    Decided  May  11,  1917. 


Garriera  engaged  in  transporting  traffic  from  New  Orleans,  La.,  and  Oalyeston, 
Tex.,  to  Kansas  City,  Mo.,  Omaha,  Nebr.,  Sioux  City,  Iowa,  and  other 
Missouri  River  cities  through  the  territory  west  of  the  line  of  the  Kan- 
sas Gity  Southern  Railroad,  seek  authority  to  continue  lower  rates  on 
domestic  and  import  business  to  the  said  points  than  rates  contem- 
poraneously in  effect  on  like  traffic  to  intermediate  points  in  Kansas; 
Held: 

1.  Oarriers,  whose  routes  are  reasonably  direct,  are  not  Justified  in  charging 
higher  rates  to  intermediate  points  than  to  Missouri  Riyer  cities. 
Fourth  section  relief  denied. 

%  Carriers,  whose  lines  are  16  per  cent  or  nx>re  longer  than  the  direct  line, 
authorized  to  continue  lower  rates  from  New  Orleans  and  Gkilveston  to 
Missouri  Riyer  cities  than  to  intermediate  points  in  Kansas. 

W.  F.  Dickmsan,  Henry  O.  Herhel^  Fred  O.  Wright^  T.  J.  NoHon^ 
A.  A.  Hurd^  F.  H.  Wood,  H.  A.  Scandrett,  A.  P.  Humburgj  C,  S. 
Burg  J  Thomas  Bond,  J.  W.  AUen,  and  O.  W.  Hamilton  for  appli- 
cants. 

Joseph  L.  BristoWj  A.  E.  Hehn,  and  H.  O.  Caster  for  the  Public 
Utilities  Commission  of  the  State  of  Kansaa 

H.  D.  DriscoU  for  Topeka  Traffic  Association. 

Martm  E.  Casta  for  Wichita  Business  Association. 

E.  H.  HogueVmd  for  Hutchinson  Traffic  Bureau  and  Coffeyville 
and  Independence  wholesalers. 

W.  V.  Hardie  for  Oklahonflt  Traffic  Association. 

Repobt  of  thx  COMMISeiON. 

Bt  tecb  Commission  : 

This  proceeding  involves  the  rates  on  classes  and  commodities 
from  New  Orleans  and  Oalveston,  Tez.,  to  Omaha,  Nebr.,  Kansas 
City,  Mo.,  and  other  Missouri  River  points  which  are  lower  than  rates 
contemporaneously  applicable  on  like  traffic  to  Anthony,  Arkansas 
City,  Coffeyville,  Emporia,  Hutchinson,  Independence,  Lawrence, 
SaUna,  Topeka,  Wichita,  Winfield,  and  other  intermediate  points  in 
the  state  of  E^ansas. 

By  appropriate  applications  all  carriers  participating  in  traffic 
from  New  Orleans  and  Galveston  to  the  territory  described  asked 
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for  relief  from  the  long-and-short-haul  provision  of  the  fourth  sec- 
tion in  order  that  they  might  continue  this  adjustment  of  rates. 

At  the  hearing  witnesses  for  the  applicants  stated  that  the  Kansas 
City  Southern  and  other  carriers  operating  routes  fnnn  Nqw  Orleans 
through  the  territory  east  of  the  line  of  the  Kansas  City  Southern 
did  not  require  relief,  as  they  did  not  desire  to  maintain  rates  from 
New  Orleans  to  intermediate  points  which  exceeded  rates  to  Kansas 
City  and  other  Missouri  Eiver  cities.  These  petitions  are  opposed 
by  the  Public  Utilities  Commission  of  the  state  of  Kansas  and  traffic 
and  commercial  associations  of  the  cities  of  Topeka,  Hutchinson, 
Coffeyville,  and  other  points  in  Kansas. 

The  principal  routes  operating  west  of  the  Kansas  City  Southern 
via  which  relief  is  sought  are  the  Atchison,  Topeka  &  Santa  Fe; 
St.  Louis,  Iron  Mountain  &  Southern  and  Missouri  Pacific;  Chicago, 
Rock  Island  &  Pacific;  and  Missouri,  Kansas  &  Texas.  The  three 
lines  first  named  will  be  referred  to,  respectively,  as  the  Santa  Fc, 
Missouri  Pacific,  and  Rock  Island.  The  relief  sought  by  these  appli- 
cants is  in  respect  to  rates  on  import  as  well  as  on  domestic  traffic 
from  the  Gulf  ports  named.  The  two  classes  of  rates  will  be  dis- 
cussed separately,  and  we  shall  take  up  first  the  rates  applicable  on 
domestic  traffic. 

Except  when  otherwise  provided,  rates  stated  herein  are  in  cents 
per  100  pounds. 

The  Missouri  River  cities  involved  in  this  proceeding  are  divided 
into  three  general  groups.  The  first  of  these,  which- we  will  refer  to 
as  the  Kansas  City  group,  includes  Kansas  City  and  St.  Joseph,  Mo, 
and  Atchison  and  Leavenworth,  Kans.  The  second,  or  Omaha  group, 
consists  of  Omaha,  Plattsmouth,  and  Nebraska  City,  Nebr.,  and  Coun- 
cil Bluffs,  Iowa,  and  the  third,  or  Sioux  City  group,  includes  Sioux 
City,  Iowa,  and  South  Sioux  City,  Nebr.,  and  other  points  in  the  im- 
mediate vicinity.  The  class  rates  from  New  Orleans  to  the  Omaha 
and  Sioux  City  groups  are  made  differentials  over  the  rates  to  the 
Kansas  City  group,  as  follows: 
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This  basis  results  in  the  following  rates  from  New  Orleans  to  the 
points  named: 
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In  passing  it  may  be  stated  that  rates  to  other  points  in  this  same 
general  territory  not  situated  on  the  Missouri  River  appear  also  to 
be  based  on  the  Kansas  City  rates.  Among  these  are  rates  to  Cedar 
Bapids  and  Des  Moines,  Iowa,  Lincoln,  Nebr.,  Sioux  Falls,  S.  Dak., 
etc.  The  evidence  introduced  by  applicants  in  defense  of  this  ad- 
justment is  devoted  almost  exclusively  to  the  rates  from  New  Or- 
leans to  Kansas  City. 

From  New  Orleans  to  Kansas  City  there  are  numerous  routes,  all 
of  which  involve  a  haul  over  two  or  more  lines.  The  two  most 
direct  routes  are : 

Miles. 
'  (1)  Louisiana  RaUway  &  Navigation  Company  to  Shreveport,  and  tlience 

via  Kansas  City  Southern 868 

(2)  Illinois  Central  to  Memphis,  and  thence  via  St.  Louis  &  San  Francisco.  878 

There  are  also  several  routes  via  the  Illinois  Central  to  St.  Louis 
and  thence  via  the  Wabash  and  other  lines  extending  from  that  point 
to  Kansas  City.  The  distance  via  St.  Louis  and  the  Wabash  is  995 
miles.  As  stated  before,  these  lines  do  not  ask  authority  to  charge 
rates  to  intermediate  points  which  exceed  the  rates  to  Missouri 
Kiver  cities. 

Some  of  the  principal  routes  of  the  applicant  carriers  are  as  fol- 
lows : 

HUes. 

(1)  Looisiana  RaUway  &  Navigation  Company  to  Shreveport,  and  thence 

via  Missonri,  ELansas  &  Texas - 940 

(2)  Texas  &  Pacific  to  Ferriday,  and  thence  via  St  Louis,  Iron  Mountain 

&  Southern  and  Missouri  Pacific  via  Coffeyville,  Kans 976 

(8)  Texas  &  Pacific  to  Fort  V^orth,  and  thence  via  the  Santa  Fe 1, 116 

(4)  Texas  &  Pacific  to  Fort  V^orth,  and  thence  via  the  Chicago,  Rode 

Island  &  Pacific 1,189 

The  number  of  routes  could.be  multiplied  by  using  different  in- 
termediate or  terminal  carriers.  Since,  however,  the  conditions  ex- 
iflting  on  all  of  them  are  practically  the  same  in  principle  and  differ 
only  in  degree,  we  shall  confine  our  discussion  to  typical  routes, 
which  will  suffice  to  iUustrate  the  general  situation  and  have  selected 
for  this  purpose  the  two  first  named.  The  class  rates  to  representa- 
tive  intermediate  and  terminal  points  on  these  routes  are  shown  in 
the  following  tables : 
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>  ▲  more  direct  roote  to  CoffeyyiUe  is  via  L.  R.  A  N^  ShreTvport,  K.  C.  B., 
and  Mo.  Pae.   The  distance  via  this  route  is  713  miles. 


■alUaaw,  88.  L^  L  M.  A  B, 


The  record  shows  that  the  rates  from  New  Orleans  to  the  points 
in  Kansas  were  establi^ed  originally  with  a  view  to  providing  a 
scale  of  rates  to  apply  on  New  Orleans  traffic  corresponding  to  the 
rates  from  Chicago  to  the  same  territory.  In  1891  the  New  Orleans 
lines  adopted  as  the  basis  for  rates  from  New  Orleans  to  Kansas 
points  the  scale  of  rates  in  effect  from  Chicago,  but  not  less  than  the 
rates  from  Texas  common  points  and  not  more  than  the  combina- 
tion of  local  rates.  However,  the  lines  from  New  Orleans  were  nnstble 
to  observe  this  basis  in  all  cases,  as  none  of  them  reached  Kunaoa 
territory  via  their  own  rails  and  they  were  not  always  able  to  obtain 
the  concurrence  of  their  connections  in  rates  from  New  Orleans  equal 
to  the  rates  from  Chicago.  At  the  time  this  basis  was  adopted  tbt 
routes  used  were  those  operating  through  Kansas  City,  Mo.,  and 
other  lower  Missouri  Biver  points  and  via  these  routes  the  rates  from 
New  Orleans  graded  up  from  the  Missouri  Biver  just  as  they  did 
from  Chicago.  Subsequent  to  the  establishment  of  this  basis,  by  tbb 
construction  of  new  lines  in  the  territory  south  and  west  of  the  Mis- 
souri Biver,  new  routes  were  opened  through  the  states  of  Ark^myiM*, 
Oklahoma,  and  Texas.  It  is  with  these  routes  that  we  have  to  deal 
in  this  proceeding,  as  the  traffic  moving  via  such  routes  approaches 
the  Missouri  Biver  from  the  south  and  west,  and  thus  passes  through 
higher  rated  points  to  reach  Kansas  City  and  other  Missouri  Biver 
cities  and  points  immediately  west  thereof  to  which  rates  are  on  a 
lower  basis. 

While  it  does  not  appear  that  the  construction  of  new  lines  and 
the  subsequent  opening  of  new  routes  to  Kansas  territory  resulted 
in  any  material  change  in  the  general  basis  of  rates  to  points  in 
Kansas,  it  did  result  in  materially  shortening  the  distance  from 
New  Orleans  to  a  portion  of  that  territory.  A  striking  example 
of  this  is  afforded  by  the  Kansas  City  Southern  in  connection 
with  the  Louisiana  Bailway  &  Navigation  Company,  which  now 
form  the  shortest  route  from  New  Orleans  to  the  Missouri  Biver. 
The  Kansas  City  Southern  extends  from  Shreveport  to  Kansas 
City  along  the  Arkansas-Oklahoma  and  Missouri-E^ansas  bound- 
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ary  lines.  North  of  the  southern  boundaries  of  Missouri  and  E^ansas 
it  is  intersected  by  east  and  west  lines  of  the  St  Louis  &  San  Fran- 
cisco, Santa  Fe,  Missouri  Pacific,  and  others,  and  thereby  affords  a 
route  to  stations  on  these  lines  shorter  than  those  formerly  available. 
The  rates  to  points  on  the  Kansas  City  Southern  do  not  exceed  the 
rates  to  Kansas  City  and  rates  to  points  on  these  cross  lines  in 
Kansas  grade  up  from  the  junction  points  with  the  E^ansas  City 
Southern  toward  the  west  just  as  they  do  from  Kansas  City.  As 
a  result  of  this  condition  the  rates  to  points  in  eastern  Kan- 
sas where  the  east  and  west  lines  are  intersected  by  lines  approach- 
ing the  Missouri  Biver  from  the  south  and  west  are  often  lower 
than  rates  to  intermediate  points  on  the  latter  lines.  For  example, 
the  Missouri,  Kansas  &  Texas  running  north  through  Paola,  Kans., 
to  Elansas  City  crosses  the  east  and  west  line  of  the  Missouri 
Pacific  at  Moran,  E^incaid,  and  Salina,  Kans.  The  rates  to  these 
points  are  lower  than  to  intermediate  points,  as  will  be  seen  from 
the  table  on  page  729  of  this  report 

Carriers  were  unable  to  throw  much  light  on  the  circimistances  sur- 
rounding the  establishment  of  the  rates  from  New  Orleans  to  the 
Missouri  Biver  cities  prior  to  the  establishment  of  the  present  basis, 
which  has  been  in  effect  since  1900.  They  contend,  however,  that 
these  rates  have  always  been  influenced  and  affected  by  competition 
of  lines  operating  on  the  Mississippi  and  Missouri  rivers.  It  is  as- 
serted that  these  rivers  have  been  used  as  a  means  of  transportation 
since  the  first  settlements  along  their  banks  and  that  traffic  moved 
freely  by  water  between  points  on  the  Missouri  Biver  and  New  Or- 
leans for  many  years  prior  to  the  building  of  the  railroads.  When 
through  all-rail  routes  were  opened  the  railroads  endeavored  to 
obtain  a  share  of  this  traffic  by  meeting  the  prevailing  rates  for  water 
transportation,  and  this,  it  is  claimed,  necessitated  the  establishment 
by  the  rail  lines  of  a  low  scale  of  rates.  The  evidence  shows  that 
competition  by  water  gradually  diminished,  and  by  the  year  1900 
had  almost  disappeared;  but  throughout  the  year  1901  some  traffic 
continued  to  move  by  barge  from  New  Orleans  to  St.  Louis  and 
thence  by  rail  to  E^ansas  City  at  joint  through  rates  to  which  the  rail 
lines  were  parties. 

It  was  at  this  time  and  under  these  circumstances  that  a  general 
conference  was  held  between  representatives  of  the  western  trunk 
lines  and  the  New  Orleans,  terminal  lines  at  which  the  question  of  a 
revision  of  the  rates  from  New  Orleans  to  Kansas  City  was  consid- 
ered. This  conference  was  held  at  New  Orleans  January  4,  1900. 
The  class  rates  from  New  Orleans  to  Kansas  City  at  that  time  were 
higher  than  those  at  present  in  effect  It  was  decided  to  reduce 
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these  rates  for  the  following  reasons,  which  are  stated  in  the  pre- 
amble to  the  resolution  providing  for  the  revision: 

Tl^  initial  lines  cited  attention  to  the  present  adjustment  of  class  rates  from 
New  Orleans  to  points  in  western  trunl^  line  territory,  with  the  statement  that 
the  present  rates  were  merely  paper  rates,  and  it  was  due  to  that  fact,  the 
existence  of  so  many  commodity  rates.  With  a  fair  rearrangement  of  the  daas 
rates,  the  opinion  was  expressed  that  the  commodity  list  coold  be  very  mate- 
rially reduced  by  their  entire  elimination  and  restoration  to  (dass  basi& 

Following  this  conference  the  present  basis  of  rates  from  New 
Orleans  to  the  Missouri  River  cities  was  established. 

It  was  alleged  by  the  applicants  that  several  causes  contributed  to 
the  establishment  and  required  the  maintenance  of  these  rates.  But 
perhaps  the  most  potent  of  these  causes  has  been  the  ever  present 
possibility  of  the  revival  of  competition  by  water  lines  which  they 
feared  would  be  renewed  if  rates  were  made  higher  than  the  scale 
adopted.  Other  causes  that  are  said  to  have  influenced  the  rates 
from  New  Orleans  to  Kansas  City  was  the  competition  with  Chicago, 
St.  Louis,  and  other  cities  in  the  middle  west  for  the  Kansas  City 
trade,  which  was  given  force  and  effect  by  the  lines  serving  those 
points,  generally  referred  to  as  market  competition ;  also  the  compe- 
tition between  carriers  from  the  same  points  of  origin  to  Kansas 
City,  or  carrier  competition.  Kansas  City  is  served  from  all  direc- 
tions by  lines  terminating  at  or  extending  through  it  to  points  be- 
yond, and  it  is  claimed  that  the  intense  rivalry  between  these  lines 
for  Kansas  City  business  has  operated  to  depress  the  rates  to  that 
point,  not  only  from  New  Orleans,  but  from  other  directions  as  well 

During  the  decade  following  the  establishment  of  the  present  basis 
of  rates  to  the  Missouri  River  cities  competition  by  water  disap- 
peared, but  within  the  past  five  years  has  been  revived  to  some  extent 
to  Kansas  City.  During  the  year  1912  the  Kansas  City  &  Missouri 
River  Navigation  Company  began  to  operate  between  St.  Louis  and 
Kansas  City  and  at  a  later  period  the  Atlas  Transportation  Com- 
pany between  New  Orleans  and  St.  Louis  and  other  points  <hi  the 
Mississippi  River.  These  two  lines  interchange  traffic  at  St.  Louis 
and  freight  may  now  be  shipped  through  by  water  from  New  Orleans 
to  Kansas  City,  but  no  regular  schedule  is  maintained.  The  through 
rates  charged  by  these  water  lines  are  based  on  the  scale  of  rates  in 
effect  all  rail  and  are  approximately  80  per  cent  of  the  all-rail  ratea 
For  example,  the  class  rates  from  New  Orleans  to  Kansas  City  via 
rail  and  via  water  are  as  follows: 
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The  rates  of  the  water  lines  on  commodities  bear  the  same  relation 
to  the  all-rail  rates  as  the  relation  between  the  class  rates.  Rates  on 
representative  commodities  are  as  follows: 


Alcohol, 
denatured. 

Coffee. 

Molasses. 

Sugar 

ADmn 

33 

2G.1 

85 
28 

30 
34 

32 

AH  water 

25.  . 

It  was  shown  at  the  first  hearing  in  this  proceeding  that  during  the 
preceding  90  days  these  water  lines  transported  from  New  Orleans 
to  Kansas  City  400  barrels  of  molasses,  250  sacks  of  coffee,  several 
shipments  of  sugar,  the  exact  quantity  of  which  was  not  known, 
and  about  three  carloads  of  miscellaneous  freight.  In  respect  to  the 
facilities  of  the  line  operating  between  Kansas  City  and  St.  Louis 
attention  was  called  to  the  report  of  the  Commission  in  Kansas  City- 
Missouri  River  Navigation  Co.  v.  C.  <&  O.  Ry.  Co.^  34  I.  C.  C,  67,  69, 
wherein  we  said : 

The  navigation  company  engages  in  the  transportation  of  all  classes  of  freight 
between  Kansas  City  and  Blast  St.  Louis  and  intermediate  points. 

No  evidence  was  introduced  by  petitioners  in  regard  to  the 
eqtiipment  and  facilities  of  the  Atlas  Transportation  Ccnnpany. 
It  was  pointed  out,  however,  that  the  Conmiission  has  already 
considered  the  question  of  water  competition  and  its  influence  upon 
rates  of  the  rail  lines  from  St.  Louis  to  New  Orleans  in  Fourth 
Section  Violations  in  the  Southeast^  30  I.  C.  C,  158,  and  granted 
relief  because  of  that  condition. 

The  protestants  contend  that  the  competition  of  this  water  route 
does  not  influence  the  rates  to  Kansas  City  and  assert  that  it  is 
simply  put  forward  as  a  pretense  to  justify  the  discrimination 
against  the  intermediate  points.  The  testimony  as  a  whole  seems 
to  support  their  contention  as  to  the  effect  of  this  competition. 
It  does  not  appear  that  this  water  route  between  New  Orleans 
and  Kansas  City  has  made  any  serious  inroads  upon  the  busi- 
ness of  the  rail  lines  from  New  Orleans. 

Manifests  showing  the  lading  of  some  of  the  vessels  operating 
between  St.  Louis  and  Kansas  City  were  introduced  by  petitioners, 
and  these  indicate  the  movement  of  considerable  traffic  between 
those  points,  but  no  showing  was  made  that  the  goods  listed  on 
these  manifests  were  from  New  Orleans;  nor  was  it  shown  that 
tiiere  was  any  substantial  movement  of  business  at  any  time  from 
that  point  No  regular  schedule  of  sailings  is  maintained  from 
New  Orleans,  and  although  these  water  lines  have  been  in  oper- 
aticm  for  upward  of  five  years  they  have  not  affected  the  rates 
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of  the  rail  linee,  but  on  the  ccmtrary  the  rates  by  water  are  baaed 
on  and  made  with  a  definite  relation  to  the  all-rail  rates.  For 
many  years  prior  to  the  establishment  of  this  water  route  the 
present  basis  of  rates  was  maintained  by  the  rail  lines,  and  the 
history  of  its  establishment  shows  clearly  that  it  was  adopted  at 
a  time  when  such  water  competition  as  may  have  previously 
existed  was  no  longer  a  force  to  be  reckoned  with,  if  in  fact  it 
had  not  entirely  disappeared.  The  evidence  also  shows  that  Uie 
carriers  have  reduced  and  increased  many  of  the  commodity  rates 
from  New  Orleans  to  Kansas  City  since  the  establishment  of  the 
general  basis  in  1900,  and  there  is  nothing  to  indicate  that  since 
that  time  the  adjustment  of  these  rates  has  not  been  entirely 
within  the  control  of  the  rail  lines.  We  hold,  therefore,  that  while 
water  competition  may  fix  a  limit  beyond  which  the  rail  lines 
may  not  go  in  making  rates  to  Kansas  City,  it  does  not  necesd- 
tate  the  present  rates  to  that  point  nor  compel  the  maintenance 
of  lower  rates  than  to  intermediate  points. 

It  is  admitted  by  petitioners  that  at  present  there  is  no  active  wat» 
competition  from  New  Orleans  to  other  Missouri  Biver  cities,  nor 
has  there  been  for  many  years.  We  also  hold,  therefore,  that  car- 
riers are  not  justified  because  of  water  competition  in  continuing 
lower  rates  to  other  Missouri  River  cities  than  to  intermediate 
stations. 

This  brings  us  to  the  consideration  of  the  other  causes  which  are 
alleged  by  carriers  to  have  influenced  rates  from  New  Orleans  to 
Missouri  River  points.  Of  these,  commercial  or  market  competition 
perhaps  has  been  a  factor  of  some  importance,  but  the  extent  to  whidi 
it  may  have  affected  rates  is  not  shown  of  record.  Carrier  competi- 
tion, however,  has  played  an  important  part  and  is  to-day  the  pre- 
dominating influence  in  the  situation. 

The  evidence  shows  that  the  basis  of  rates  adopted  following  the 
above-mentioned  conference  in  1900  was  largely  the  result  of  the 
action  of  rail  lines  operating  through  Memphis,  Tenn.,  and  Port 
Arthur,  Tex.  The  line  from  Memphis  to  Kansas  City,  which  is  now 
owned  by  the  Frisco,  was  then  known  as  the  Kansas  City,  Fort  Scott  A 
Memphis.  The  line  from  Port  Arthur,  which  is  now  the  Kansas  City 
Southern,  was  known  as  the  Elansas  City,  Pittsburg  &  Gulf.  These 
two  lines  operated  only  between  the  points  named  and  had  no  in- 
terest in  other  traffic.  They  obtained  littie  business,  except  betwe^ 
their  terminals,  and  endeavored  to  increase  their  tonnage  by  establish- 
mg  such  rates  as  they  deemed  necessary  to  accomplish  this  purpose. 
It  is  alleged  that  the  present  scale  of  rates  is  due  in  a  large  measure 
to  their  activities  in  that  direction  and  that  they  dominate  the  situa- 
tion to  such  an  extent  at  present  as  to  necessitate  the  continuance  of 
the  same  rates  by  the  applicants  operating  routes  through  the 
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territory  west  of  the  Elansas  City  Southern.  The  lUinois  Cen- 
tral to  St.  Lfouis  and  the  Wabash  and  other  lines  extending  west 
from  that  point  to  Elansas  City  and  the  Missouri  River,  and  also 
the  Texas  &  Pacific,  in  connection  with  the  St  I/ouis,  Iron  Moun- 
tain &  Southern  and  Missouri  Pacific  through  Ferriday,  La.,  Ldttle 
Sock  and  Diaz,  Ark.,  and  Carthage,  Mo.,  are  also  said  to  have  been 
pot^it  factors  in  bringing  about  the  present  adjustment  of  rates  to 
Kansas  Cily. 

There  is  no  route  from  New  Orleans  to  Kansas  City  and  points  in 
Kansas  applying  over  the  lines  of  a  single  carrier.  All  of  them  are 
formed  by  two  or  more  lines;  also  there  is  no  single  line  from  New 
Orleans  to  any  of  the  Missouri  River  cities,  except  to  Omaha  and 
Sioux  City  and  certain  points  in  those  groups,  which  are  reached  by 
the  direct  line  of  the  Illinois  Central. 

All  of  the  routes  which  ask  to  continue  lower  rates  to  the  Missouri 
Biter  than  to  intermediate  points  are  more  or  less  circuitous,  but 
many  of  them  are  less  than  15  per  cent  longer  than  the  direct  route 
and  some  are  shorter  than  lines  operating  through  the  territory  east 
of  the  line  of  the  Kansas  City  Southern  which  do  not  charge  higher 
rates  to  intermediate  points  than  to  Missouri  River  cities.  Exam 
pies  of  distances  via  these  routes  are  shown  in  the  following  table: 

HUM  from 
N0W  Orl6W  to 
Routes  via  which  reUef  is  sou^t :  Keomi  City. 

Louisiana  RaUway  &  Navigation  Oompauy  to  Shreveport,  and  thence 

via  Missouri,  Kansas  &  Texas 940 

Texas  &  Pacific  to  Ferriday,  and  thence  via  St  Louis,  Iron  Mountain 

&  Soutliem-Missouri  Pacific  via  Ck>ffeyyiUe 975 

Routes  observing  the  fourth  section : 

Texas  &  Pacific  to  Ferriday,  and  thence  via  St  Louis,  Iron  Mountain 

it  Southern-Missouri  Pacific,  via  LitUe  Rock  and  Dias 969 

lUinois  Central  to  Oairo,  thence  vitf  MobUe  &  Ohio  to  St  Louis,  and 

thence  via  the  Wabash. 99S 

Illinois  Central  to  St  Louis,  and  thence  via  the  Wabash 996 

Applicants,  however,  do  not  rest  their  case  entirely  on  the  ground 
that  their  lines  are  markedly  circuitous,  but  assert  that  the  territory 
through  which  they  operate  is  normally  a  higher  rated  territory  than 
that  east  of  the  Kansas  City  Southern  and  that  lines  passing 
through  this  territory,  while  not  markedly  circuitous,  are,  because 
of  their  devious  routes  through  higher  rated  territory,  entitled  to 
relief  on  the  circuitous  route  principle.  With  this  contention  we 
can  not  agree.  We  have  frequently  held  that  where  carrier  competi- 
tion is  the  only  influence  which  has  operated  to  reduce  rates  to  a 
competitive  point  the  direct  lines  and  those  less  than  15  per  cent 
longer  than  the  direct  lines  must  observe  the  fourth  section  and  not 
charge  higher  rates  to  intermediate  points.    Fourth  Section  AppUoa- 
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Haw  1870,  e04S,  filfll%  (»^  4^18, 24  L  C.  C,  192 ;  Fourth  Seetian  Ap- 
plications 64£  et  seq.j  25  I.  C.  C,  50;  Fourth  Section  Violations  in 
the  Southeast,  supra.    In  the  caae  last  cited  we  said,  page  301: 

The  fandamoital  reason,  however,  for  granting  relief  to  any  line  at  a  gjiwea 
point  is  the  meeting  at  that  point  of  the  competition  of  other  carriers  againat 
which  competition  petitioner  is  at  a  disadvantage. 

Those  carriers  whose  routes  from  New  Orleans  to  the  Missouri 
River  cities  are  reasonably  direct  are  not  shown  to  be  at  any  substan- 
tial disadvantage  because  of  other  conditions  in  meeting  Uie  compe- 
tition of  shorter  lines.  We  hold,  therefore,  that  they  are  not  justified 
in  continuing  higher  rates  to  intermediate  points  than  to  Missouri 
Bi^er  cities,  and  fourth  section  relief  will  be  denied. 

Carriers  whose  routes  to  the  Missouri  Biver  cities  are  15  per  cent 
or  more  longer  than  the  direct  line  should  be  allowed  to  meet  the 
rates  of  the  shorter  routes  and  to  continue  higher  rates  to  int^- 
mediate  points  in  Kansas,  provided  the  rates  to  these  points  are  not 
unreasonable  relatively  or  per  se.  The  principal  routes  of  this  char- 
acter are  those  operating  in  connection  with  the  Santa  Fe  and  Bock 
Island  through  Arkansas  City  and  Caldwell,  Kans.  The  class  rates 
to  representative  intermediate  points  on  these  lines  are  as  follows: 
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These  rates  are  compared  by  the  petiticmers  with  rates  prescribed 
by  this  Commission  for  like  distances  between  points  in  the  same 
general  territory  as  follows: 


Dis- 
tanoe. 


St.  Looli  to  Texas  oommoo  points  i 

Galvntoo  to  Wichita,  Kans.* 

Gatraston  to  Oklahoma  atr,  Okla.  • 
l0wa  polnti  to  Kaims  poims « 


S800 
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700 
800 
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132 
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T.  A.,  T,  4  B,  P.  Ry.  Co.,  20  L  C  C  498. 

•lont^ibetleni  Bhtppere  TrafHo  A990,  t.  A.,  T.  4  B.  9,  Ay.  Oo.,  80  I.  C  C  570i 
« /owa  BtaU  Board  of  Boilroad  OommUHonen  t.  A,  J.  B,  B,,  28  I.  C.  C,  lOS. 


The  rates  which  petitioners  desire  to  continue  to  intermediate 
p<Hnts  in  Kansas  on  these  circuitous  lines  compare  favorably  with 
rates  in  this  table.  However,  in  comparison  witti  rates  to  Kanaas 
City  and  other  Missouri  River  cities  they  appear  to  be  unduly  hi^ 
The  distances  to  Arkansas  City,  the  first  point  in  Kansas  on  the 
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Santa  Fe,  and  Caldwell,  the  first  point  in  Kansas  on  the  Bock  Island, 
are  approximately  the  same  as  the  distance  from  New  Orleans  to 
Elansas  City  by  the  direct  line.  To  these  stations  we  hold  that  the 
rates  from  New  Orleans  should  not  exceed  the  rates  cont^nporane- 
ously  in  effect  to  Kansas  City. 

To  points  north  and  east  thereof  rates  should  not  exceed  rates 
made  the  following  differentials  higher  than  the  rates  to  Arkansas 
City  and  Caldwell  for  each  additional  100  miles  or  fraction  thereof : 


No  justification  was  offered  for  the  maintenance  of  domestic  rates 
on  traffic  from  Oalveston  to  Missouri  River  cities  lower  than  to 
intermediate  points,  and  fourth  section  relief  in  respect  to  these 
rates  will  be  denied. 

ooMMODrrr  rates. 

On  the  principal  commodities  which  move  from  New  Orleans  to 
Missouri  River  cities  and  Kansas  territory  commodity  rates  are 
published  to  intermediate  points  as  well  as  to  Missouri  River  cities. 
Where  such  rates  are  published  the  disparities  between  the  rates  to 
the  intermediate  points  and  the  more  distant  points  are  not  as  great 
as  the  disparities  in  the  class  rates  shown  above.  There  are  a  number 
of  articles,  however,  on  which  commodity  rates  applicable  to  the 
Missouri  River,  cities  are  not  published  to  intermediate  points,  and 
the  disparities  between  the  class  rates  applicable  on  these  com- 
ndodities  to  the  intermediate  points  and  the  commodity  rates  ap- 
plicable to  the  more  distant  points  are  greater  than  those  existing  in 
the  class  rates.  We  are  of  opinion  that  the  rate  on  any  commodity 
to  intermediate  points  involved  herein  should  not  exceed,  the  rate 
on  the  same  commodity  to  the  more  distant  point  by  more  than  the 
difference  between  the  rates  on  the  class  to  which  the  commodity 
belongs.  For  example,  the  rate  to  an  intermediate  point  on  a  com- 
modity classified  as  fifth  class  should  not  exceed  the  rate  on  the 
same  conunodity  to  the  more  distant  point  by  a  greater  amount  than 
the  fifth-class  rate  to  the  intermediate  point  exceeds  the  fifth-class 
rate  to  the  more  distant  point,  and  authority  to  continue  higher  rates 
in  those  instances  will  be  denied. 

The  rates  on  some  of  these  commodities  are  not  published  to  inter- 
mediate points  because  they  do  not  ordinarily  move  to  such  points, 
and  there  is  no  necessity  for  the  publication  of  commodity  rates.  In 
those  instances  covered  by  this  report  where  carriers  are  authorized 
to  publish  and  charge  lower  rates  to  more  distant  than  to  inter- 
mediate points  the  publication  of  rates  on  commodities  to  interme- 
diate points  to  which  such  commodities  do  not  ordinarily  mov»  will 
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not  be  required  if  the  item  containing  the  ccnnmodity  rate  to  the 
more  distant  point  makes  proper  reference  to.  a  note  reading  as 
follows: 

The  rate  named  in  this  item  Lb  not  applicable  to  all  intermediate  points.  This 
departure  from  the  requirements  of  the  fourth  section  is  autluHlsed  by  L  G.  G.*s 
Fourth  Section  Order  No.  6704.  Upon  reasonable  application  therefor  a  rate 
will  l>e  established  to  any  intermediate  point,  upon  one  day's  notice  to  the 
Commission  and  to  the  public,  which  will  not  exceed  the  rate  to  the  next  more 
distant  point  to  which  a  rate  is  named  by  more  than  the  class  rate  on  the  dass 
to  which  this  coDunodity  belongs  exceeds  the  rate  on  the  same  <dass  to  the 
more  distant  point 

IMPORT  RATES. 

The  rates  on  import  traffic  from  the  Gulf  ports  to  the  Missouri 
River  cities  are  divided  into  two  classes,  according  to  the  origin  of 
the  traffic.  The  first  class  of  rates  applies  on  traffic  imported  from 
Europe,  Asia,  and  Africa.  The  second  class  applies  on  traffic 
originating  in  other  foreign  countries.  The  rates  made  on  eadi 
class  of  traffic  apply  generally  from  all  Gulf  ports  west  of  and 
including  Pensacola,  Fla. 

Generally  the  lowest  domestic  rate  from  any  Gulf  port  applies  as 
the  maximum  rate  from  the  other  ports.  In  explanation  of  tiie  two 
classes  of  rates  the  carriers  assert  that  the  first  class  was  necessi- 
tated by  the  competition  created  by  routes  operating  from  the  At- 
lantic seaboard.  It  is  stated  that  for  many  years  it  has  been  Uie 
policy  of  the  lines  leading  from  New  Orleans  to  central  freight  as- 
sociation territory  to  adjust  their  rates  on  import  traffic  frcmi  that 
port  so  as  to  place  it  as  nearly  as  possible  on  an  equality  with  tht 
Atlantic  ports  with  respect  to  traffic  destined  to  the  same  territmy. 
This  policy  is  said  to  have  been  inaugurated  by  the  Illinois  G^itral 
and  later  adopted  by  other  lines.  At  first  the  Gulf  lines  attempted 
to  accomplish  this  by  making  import  rates  on  traffic  from  New 
Orleans  to  Ohio  River  crossings,  Chicago,  St  Louis,  and  other  im- 
portant cities  in  the  same  territory  as  low  as  those  in  effect  from  the 
Atlantic  ports.  It  is  stated  that  this  did  not  have  the  desired  effect 
and  the  New  Orleans  lines  soon  found  it  necessary,  in  order  to  at- 
tract the  movement  of  import  business  through  New  Orleans,  to 
make  lower  import  rates  from  that  point  than  the  rates  in  effect  on 
like  traffic  from  the  Atlantic  seaboard. 

The  eastern  lines  operating  from  the  Atlantic  ports  resisted  these 
attempts  of  the  southern  lines  to  divert  business  from  the  Atlantic 
to  the  Gulf  ports  and  met  the  reduction  of  the  Gulf  lines,  with  the 
result  that  the  rivalry  between  the  two  groups  of  carriers  soon  de- 
veloped into  a  rate  war,  with  mutually  detrimental  resulta  T\m 
condition,  it  is  stated,  continued  until  the  year  1908,  when,  after 
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numerous  conferences  between  the  Gulf  lines  and  the  eastern  lines, 
the  Gulf  lines  adopted  as  the  basis  for  the  construction  of  rates  to 
apply  on  import  traffic  originating  in  Europe,  Asia,  and  Africa 
from  all  Gulf  ports  west  of  and  including  Pensacola,  Fla.,  to  the 
territory  of  destination  hereinbefore  described,  the  following  scale 
of  differentials  under  the  standard  all-rail  class  rates  from  New  York 
governed  by  official  classification : 

Glasses 12      8      4      0      6 

Differentials 18    18    12      8      6      6 

Import  rates  on  commodities  from  the  Gulf  ports  to  the  same  ter- 
ritory of  destination  were  also  constructed  on  the  basis  of  relative 
differentials  imder  the  rates  from  New  York,  observing  the  lowest 
domestic  rates  from  any  Gulf  port  as  the  maximum  rates  in  all  in- 
stances. 

The  rates  from  New  York  and  other  Atlantic  ports  to  the  territory 
described  grade  up  from  the  east  toward  the  south  and  west  Traffic 
from  the  Gulf  ports  moves  into  this  territory  from  the  opposite  di- 
rection. The  rates  from  the  Gulf  ports  made  differentials  under  the 
rates  from  New  York  of  necessity  therefore  grade  downward  from 
the  south  and  west  toward  the  north  and  east  As  a  result  there  are 
many  cases  where  the  rates  from  the  Gulf  ports  are  higher  for 
shorter  than  for  longer  distances. 

In  explanation  of  the  establishment  of  rates  on  the  basis  described 
it  was  pointed  out  by  the  petitioners  that  the  Atlantic  ports  possess 
many  advantages  over  the  Gulf  ports  in  respect  to  import  traffic 
originating  in  Europe,  Asia,  and  Africa,  chiefly  because  the  distance 
by  water  to  the  Atlantic  ports  is  much  shorter  tiian  to  the  Gulf  ports. 
Rates  by  water  are,  therefore,  lower  and  the  cost  of  marine  insurance 
less;  also  the  service  is  more  frequent,  as  the  Atlantic  ports  are  con- 
nected with  the  ports  of  the  old  world  by  many  old  and  well-estab- 
lished lines  which  maintain  regular  schedules  with  some  of  the  larg- 
est and  fastest  vessels  afloat  The  following  table  shows  the  distances 
by  water  from  representative  European  ports  to  New  Yoric  and  New 
Orleans : 

Liverpool  to —  Mliei. 

New  York 3,056 

New  Orleans 4, 686 

London  to- 
New  York - —  8, 261 

New  Orleans 4,  S14 

Gibraltar  to— 

New  York 3,206 

New  Orleans 4, 614 

The  Gulf  lines  maintained  that  in  view  of  these  advantages  of  the 
Atlantic  ports  over  the  Gulf  ports,  rates  from  the  latter  ports  to  the 
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competitive  territory  hereinbefore  described  should  be  lower  than 
from  the  Atlantic  ports.  The  force  of  this  contention  seems  to  have 
been  recognized  by  the  eastern  lines,  as  rates  from  the  respective 
groups  of  ports  have  been  maintained  on  the  differential  basis  shown 
above  since  its  adoption  by  the  Gulf  lines.  It  is  stated  that  the  same 
general  basis  has  been  observed  in  the  construction  of  rates  from  the 
Gulf  ports  to  Missouri  Biver  points  and  the  territory  west  thereof, 
including  points  in  Kansas,  to  apply  on  traffic  imported  from  Europe, 
Asia,  Africa,  Australia,  New  Zealand,  and  the  Philippine  Islands. 
This,  however,  does  not  seem  to  have  affected  the  class  rates  on  import 
traffic  from  the  Gulf  ports  to  the  territory  involved  in  this  proceed- 
ing. As  shown  above,  the  domestic  rates  from  any  Gulf  port  are  ob- 
served as  the  maximum  rates  on  import  traffic  from  all  Gulf  ports 
west  of  and  including  Pensacola. 

The  record  shows  that  the  rates  applicable  on  import  traffic  from 
New  Orleans  to  the  Missouri  Biver  have  been  in  effect  since  long 
prior  to  the  adoption  by  the  Gulf  lines  of  the  basis  described  above, 
and  can  not  therefore  be  said  to  have  been  influenced  by  the  rates 
from  New  York  or  other  Atlantic  ports,  nor  is  it  shown  in  this  record 
that  commodity  rates  have  been  materiaUy  affected  by  this  condition. 
There  is  therefore  no  reason  why  any  greater  measure  of  relief  should 
be  granted  from  New  Orleans  in  respect  to  such  rates  than  is  granted 
in  respect  to  domestic  rates,  and  further  relief  will  be  denied. 

The  second  class  of  import  rates  applies  on  traffic  originating  in 
countries  other  than  those  described  above  and  are  said  to  have  been 
made  on  a  different  basis.  From  these  countries,  which  are  prind- 
paUy  the  West  Indies  and  Central  and  South  America,  the  distances 
to  the  Gulf  ports  are  generaUy  not  greater  than  the  distances  to  the 
Atlantic  ports.  The  ocean  rates  are  about  the  same,  and  rates  from 
the  Gulf  ports  have  not  been  made  with  a  definite  relation  to  rates 
from  Atlantic  ports,  but  are  based  as  a  rule  on  the  domestic  rates.  The 
lowest  domestic  rate  from  any  port  is  generally  applied  as  the  maxi- 
mum from  other  ports.  The  lowest  rates  from  any  Gulf  port  to  the 
Missouri  Biver  and  points  in  Kansas  intermediate  thereto  are  the 
local  rates  from  New  Orleans,  which  are  shown  above.  The  depar- 
tures from  the  fourth  section  existing  in  these  import  rates  from 
New  Orleans,  therefore,  are  the  same  as  those  existing  in  the  domestic 
rates  which  have  been  considered  above,  and  fourth  section  relief  will 
be  granted  as  to  these  rates  to  the  same  extent  that  it  has  been  granted 
as  to  the  domestic  rates. 

The  situation  with  respect  to  the  rates  from  Gkdveston  to  the 
Missouri  Biver  cities  is  somewhat  different.  The  domestic  rates  from 
New  Orleans  have  been  established  as  import  rates  from  Gralvestcm. 
These  rates  are  considerably  lower  than  the  local  rates  from  Gal- 
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veston,  and  are  also  lower  than  the  local  rates  from  New  Orleans 
or  Qalveston  to  points  intermediate  to  the  Missouri  Siver  cities. 
Their  application  from  Galveston,  therefore,  results  in  lower  rates 
on  import  traffic  from  that  point  to  Missouri  River  cities  than  are 
contemporaneously  applicable  to  intermediate  points.  For  example, 
the  local  rates  from  New  Orleans  to  Kansas  City  are  as  follows : 


The  local  rates  from  Galveston  to  Kansas  City  and  many  inter- 
mediate points  in  Kansas  are : 

Class 128         46ABGDE 

Rate 147    125    104      96      76      79      70  .   58      46      88 

The  publication  of  the  same  rates  from  Gitlveston  as  from  New 
Orleans  on  import  traffic  is  in  pursuance  of  a  policy  of  carriers 
serving  the  Gulf  ports  to  keep  them  on  an  equality  as  to  freight  rates. 
If  this  were  done  consistently,  the  rates  on  import  traffic  from  Gal- 
veston to  points  intermediate  to  the  Missouri  River  cities  would  not 
exceed  rates  to  the  latter  points  by  greater  amounts  than  the  do- 
mestic rates  from  New  Orleans  to  the  said  points  exceed  the  domestic 
rates  from  New  Orleans  to  the  Missouri  River  cities.  It  does  not 
appear,  however,  that  this  rule  has  been  closely  followed  in  estab- 
lishing rates  to  apply  on  import  traffic  from  Galveston  to  interme- 
diate points,  as  the  rates  from  Galveston  in  many  instances  are 
higher  than  the  rates  from  New  Orleans  to  intermediate  points. 

In  justification  of  this  adjustment  of  rates  from  Galveston  the 
carriers  contend  that  it  is  necessary  in  order  to  keep  that  point  on  a 
parity  with  New  Orleans  as  a  port  of  entry  for  foreign  commerce. 
It  is  apparent  that  the  carriers  leading  from  Galveston  and  other 
Gulf  ports  can  not  expect  business  to  be  imported  through  ports  at 
whidi  they  have  their  deep-water  terminals  unless  they  make  the 
same  rates  from  the  said  ports  to  points  in  the  interior  as  are  appli- 
cable from  other  ports,  because,  as  a  general  rule,  the  ocean  rates  to 
all  of  the  ports  are  the  same. 

The  situation  presented  therefore  is  one  of  competition  between 
carriers  from  New  Orleans,  on  the  one  hand,  and  Galveston  on  the 
other,  and  in  principle  is  closely  analogous  to  situations  where  the 
competition  is  between  carriers  serving  one  and  the  same  port  for 
traffic  destined  to  a  competitive  point  of  destination.  Carriers  desir- 
ing to  depart  from  the  fourth  section  in  situations  of  this  kind  must 
show  that  they  are  at  a  disadvantage  in  meeting  the  competition  of 
rival  linea  The  direct  lines  from  New  Orleans  to  the  Misiouri 
Biver  and  many  of  the  indirect  lines  observe  the  fourth  section. 

We  come  to  inquire,  therefore,  what  disadvantage  are  the  lines 
from  Galveston  subject  to  in  meeting  the  competition  created  b}  lines 
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from  New  Orlean&  The  short-line  distances  from  the  two  pcurts, 
usmg  Kansas  City  as  a  representatiye  point  of  destination,  are  as 
follows: 


New  Orleans  to  Kansas  City  Tia  Texas  &  Padflc  to  Shreveport  and  thence 
via  Kansas  Oity  Sonthern 868 

Oalveston  to  Kansas  Oity  via  Galveston,  Houston  &  Henderson  to  Houston, 
Tex.,  thence  via  Trinity  &  Brazos  Valley  Railway  to  Dallas,  Tex.,  and 
thence  via  Missouri,  Kansas  &  Texas SOS 

The  direct  lines  from  Galveston,  therefore,  are  at  no  disadvantage 
as  con^ared  with  the  lines  from  New  Orleans  in  the  matter  of  dis- 
tance, nor  does  it  appear  from  the  record  in  this  case  that  they  are 
at  any  disadvantage  because  of  other  conditions.  Authority  to  con- 
tinue lower  rates  on  import  traffic  from  Ghdveston  to  Kansas  City 
than  to  intermediate  points  by  direct  lines  therefore  will  be  denied. 
Carriers  whose  lines  are  15  per  cent  or  more  longer  than  the  direct 
lines  from  GhJveston  will  be  authorized  to  meet  the  rates  of  the  short 
line  and  to  continue  higher  rates  to  intermediate  points  upon  condi- 
tion that  the  rates  to  the  said  intermediate  points  do  not  exceed  rates 
on  like  traffic  contemporaneously  in  effect  from  New  Orleans  and  the 
said  rates  do  not  exceed  the  lowest  combination.  An  appropriate 
order  wiU  be  entered. 
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No.  6119.* 

PUBLIC  UTILITIES  COMMISSION  FOR  THE  STATE  OF 

KANSAS 

ALABAMA  &  VICKSBUBG  RAILWAY  COMPANY  ET  AL. 


BuJmined  November  18,  1915.    Decided  May  17, 1917. 


In  view  of  the  findings  and  order  in  Rates  from  New  Orleans  and  Oalveston  to 
Missouri  River  Cities,  infra,  page  727,  announced  concurrently  herewith, 
and  of  the  many  changes  in  rates  made  since  these  complaints  were  filed,  and 
for  other  reasons  stated  in  the  report,  the  record  herein  affords  no  appro- 
priate basis  for  findings  and  an  order.  The  complaints  are  therefore 
dismissed  without  prejudice. 

Joseph  L.  BriatoWj  A.  E.  EeVm,^  and  E.  O.  Caster  for  Public  Utili- 
ties Commission  for  the  state  of  Kansas. 

H.  D,  DriscoU  for  Topeka  Traffic  Association. 

Martin  E.  Casta  for  Wichita  Business  Association. 

E.  H.  HogueUmd  for  Hutchinson  Traffic  Bureau  and  Coffeyville 
and  indq>endent  wholesalers. 

W.  V.  Hardie  for  Oklahoma  Traffic  Association. 

TT.  F.  Dickinson,  Henry  O.  Herhel,  Fred  O.  Wright,  T.  J.  Norton, 
A.  A.  Hurdj  F.  H.  Wood,  H.  A.  Scandrett,  A.  P.  Humburg,  C.  S. 
Burg,  Thomas  Bond,  J.  W.  Allen,  and  G.  W.  Hamilton  for  defend- 
ants. 

Report  of  tab  Commission. 

Harlan,  Commissioner: 

These  complaints  were  filed  by  the  Public  Utilities  Commission  for 
the  state  of  Kansas,  the  Wichita  Business  Association,  the  Hutchin- 
son Traffic  Bureau,  and  the  Topeka  Traffic  Association,  in  order  to 
bring  to  the  Commission's  attention  certain  class  and  commodity 
rates  to  and  from  certain  jobbing  cities  in  that  state,  particularly 
Anthony,  Arkansas  City,  Coffeyville,  Emporia,  Hutchinson,  Inde- 
pendence, Lawrence,  Salina,  Topeka,  Wichita,  and  Winfield.  The 
principal  allegation  of  each  complaint  is  that  from -New  Orleans 
to  points  in  Kansas  the  rates  in  effect  when  the  several  complaints 
were  filed,  on  denatured  alcohol,  canned  goods,  coffee,  rice,  sugar, 
and  on  several  other  commodities,  were  in  and  of  themselves  unjust 

'The  proceedlnc  aIm  embrmcM  complaints  In  No.  dlltt  (Snb-No.  1),  WtdilU  Builnefls 
JMorlitlnn  v.  Same;  No.  0119  (Sab-No.  2),  Hateblnaon  Traffic  Bureau  v.  Sama;  and 
Mo.  •228,  Topeka  Traflic  Aaaodatton  i;.  Same. 
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and  unreasonable,  and  that  they  were  also  unjust,  unreasonable,  dis- 
criminatory, and  prejudicial  as  compared  with  the  rates  on  the  same 
commodities  to  Kansas  City  and  Omaha,  in  violation  of  seddons 
1 . 2,  and  3  of  the  act  It  is  also  aUeged  that  section  4  of  the  act  was 
violated  in  that  higher  rates  were  charged  to  intermediate  points  in 
Kansas  than  were  charged  to  Kansas  City  and  Omaha  and  certain 
other  more  distant  points.  In  the  complaint  of  the  Kansas  com- 
mission the  carload  rates  on  bananas,  both  from  Galveston  and  from 
New  Orleans,  are  also  attacked. 

As  heretofore  stated,  each  of  the  complaints  alleged  unreason- 
ableness, discrimination,  etc.,  with  respect  to  certain  commodity 
lates  from  New  Orleans  to  Kansas  points  as  compared  with  the  rates 
to  the  Missouri  River  cities;  in  addition  Wichita  alleged  an  unreason- 
able and  preferential  rate  adjustment  in  favor  of  Hutchinson  and 
Salina;  Hutchinson  complained  of  the  class  rates  from  both  New 
Orleans  and  Galveston  and  further  alleged  that  its  rates  w^*e  un- 
reasonable and  discriminatory  and  imduly  preferred  destinatioo 
points  in  the  states  of  Kansas,  Missouri,  Iowa,  Minnesota,  Nebraslui, 
and  South  Dakota;  Topeka's  complaint  included  the  class  ratev 
between  New  Orleans  and  Topeka  and  Memphis  and  Topeka  as  well 
as  the  rates  on  butter  and  eggs  from  Topeka  to  New  Orleans  anii 
Memphis.  The  Oklahoma  Traffic  Association  intervened  to  secure 
the  maintenance  of  a  reasonable  relationship  between  the  rates  to 
Oklahoma  City  and  Kansas  point& 

The  several  complaints  were  heard  on  one  record  together  with 
certain  applications  involving  departures  from  the  fourth  section  at 
some  or  all  the  points  in  Kansas  heretofore  named  as  well  as  at  other 
points  in  that  state,  in  that  the  rates  on  shipments  from  New  Orleans 
and  Galveston  to  Kansas  City.  Omaha,  Sioux  City,  and  other  Mis- 
souri Biver  cities,  were  low^r  than  to  the  intermediate  points. 

The  complaints  were  filed  during  the  f  aU  of  1913 ;  the  first  hearing 
was  had  on  November  10, 1914,  and  the  cases  were  finally  submitted 
to  the  Conmiission  under  date  of  November  18,  1915.  During  the 
period  between  the  filing  of  the  complaints  and  the  first  hearing, 
changes  were  made  in  certain  of  the  rates  complained  of  and  the  com- 
plaints as  to  those  rates  were  withdrawn.  During  the  pendency  of 
the  proceedings  many  increases  in  and  adjustments  of  rates  through- 
out the  country  have  been  made  as  a  result  of  our  reports  in  The 
Five  Per  Cent  Case,  31  I.  C.  C,  361,  and  32  I.  C.  C,  326,  and  in  the 
1916  Western  Rate  Advance  Caae^  36  I.  C.  C,  497;  and  practically 
all  the  carriers  involved  here  are  again  before  us  requesting  a  general 
increase  in  their  freight  rates. 

While  the  reasonableness  of  the  rates  to  the  several  points  is 
questioned  on  the  complaints,  both  the  testimony  offered  and  the 
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argument,  upon  brief  and  orally,  relates  almost  exclusiyelj  to  the 
comparison  of  the  rates  to  Kansas  points  with  the  rates  to  Kansas 
City,  Omaha,  and  other  Missouri  River  cities  and  to  Lincoln,  and 
more  particularly  to  the  matters  embraced  in  the  fourth  section  ap- 
plications. These  applications  are  disposed  of  in  Rates  from  New 
Orleans  and  Galveston  to  Missouri  Rvver  Cities^  infra^  page  727, 
issued  concurrently  herewith,  and  when  the  order  therein  shaU  have 
been  complied  with  many  of  the  principal  causes  of  complaint  will  be 
removed.  In  view  of  the  existijig  rate  conditions  and  of  the  changes 
in  rates  already  made  as  hereinbefore  described,  it  does  not  seem  pos- 
sible at  this  time  and  upon  this  record  to  make  any  findings  or  enter 
an  order  respecting  the  question  of  reasonableness  presented  by  the 
complaints.  The  complaints  will  therefore  be  dismissed  without 
prejudice,  and  it  will  be  so  ordered 
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Investioatton  and  Suspension  Docket  No.  984. 
LAKE  AND  RAIL  RATE  CANCELLATIONS  (No.  8) 


Bubmitted  January  4, 1911.    Decided  May  tl,  1917. 


A  carrier  operating  exdusively  in  Canada  can  not  be  required  to  maintain  Joint 
arrangements  with  domestic  carriers  for  the  transportation  of  trafBc  from 
and  to  points  in  the  United  States.  Order  of  suspension  directed  against 
a  schedule  filed  by  the  Qrand  Trunk  Railway  system  canceling  Joint  rates 
with  the  Northwestern  Steamship  Ck)mpany  and  eastern  trunk  lines  on 
traffic  from  Lake  Superior  ports  vacated. 

W,  K.  Williams  for  Grand  Trunk  Railway  Company  of  Canada. 

W.  L.  Jenks  for  Northwestern  Steamship  Company. 

Ernest  S.  Ballard  for  trunk  lines. 

Frederic  L.  Ballard  for  Pennsylvania  Railroad  CiMnpany. 

Report  of  the  Commission. 
HALii,  Chairman: 

By  supplement  No.  21  to  its  tariff  I.  C.  C.  No.  2110,  filed  to  become 
effective  December  20,  1016.  the  Grand  Trunk  Railway  system  pro- 
poses to  cancel  the  joint  lake-and-rail  class  and  commodity  rates 
applying  in  connection  with  the  Northwestern  Steamship  Company 
on  traffic  from  Duluth,  Minn.,  and  other  ports  on  Lake  Superior  to 
points  in  trunk  line  territory  served  by  rail  carriers  operating  east- 
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ward  from  Buffalo,  N.  Y.  By  order  of  the  Commission  the  schedule 
was  suspended  until  April  19,  1017,  and  later  until  October  10, 
1917,  pending  investigation.  Cancellation  of  the  joint  rates  would 
leave  in  effect  higher  combination  rates,  thus  materially  increas- 
ing the  through  charges  on  traffic  moving  over  this  route  from  Lake 
Superior  ports  and  many  points  west  thereof.  Tariffs  published 
by  lines  west  of  Duluth  containing  joint  rates  on  conmiodities  from 
St.  Paul  and  Minneapolis,  Minn.,  and  points  taking  the  same  rates  to 
eastern  destinations  via  this  route  have  not  been  canceled.  As  is  cus- 
tomary, these  rates  were  suspended  by  the  carriers  at  the  dose  of 
navigation  in  1916  and  have  not  yet  been  restored. 

The  Northwestern  Steamship  Company  operates  a  line  of  boats 
between  Lake  Superior  ports  and  Port  Huron,  Mich.,  or  Point  Ed- 
ward, Ontario.  At  Point  Edward  connection  is  made  with  the  Grand 
Trunk  Bailway  Company  of  Canada,  hereinafter  called  the  Grand 
Trunk,  which  transports  shipments  delivered  to  it  by  the  boat  line 
to  the  Niagara  frontier,  whence  they  are  carried  to  destination  by 
various  lines,  including  the  Delaware,  Lackawanna  &  Western  Rail- 
road, Erie  Kailroad,  Lehigh  Valley  Railroad,  New  Yoi^  Central  Rail- 
road, and  Pennsylvania  Railroad.  Joint  arrangements  have  been 
maintained  for  many  years  on  traffic  from  Lake  Superior  ports  and 
from  St.  Paul  and  Minneapolis  to  eastern  points  by  way  of  the  North- 
western Steamship  Company,  or  its  predecessors,  and  its  rail  con- 
nections. In  the  fall  of  1915  a  controversy  arose  between  the  differ- 
ent parties  to  the  through  routes  regarding  divisions  of  the  joint 
rates,  and  in  September  and  October,  1915,  tariffs  were  filed  by  the 
Grand  Trunk  and  the  lines  west  of  Duluth  proposing  to  cancel  those 
rates.  The  Commercial  Club  of  Duluth  and  the  Northwestern 
Steamship  Company,  then  called  the  Port  Huron  &  Duluth  Steam- 
ship Company,  protested  against  the  cancellations  and  the  tariffs 
were  suspended.  After  hearing  and  investigation  we  reached  the 
conclusion  in  Lake  and  Rail  Rate  CanceUationSj  38  I.  C.  C,  201, 
that— 

*  *  *  the  public  interests  will  be  best  served  by  a  continuance  of  throng 
routes  and  Joint  rates,  and  we  find  nothing  In  the  evidence  to  Justify  the  caa- 
cellations  proposed.  The  mere  fact  of  disagreement  between  the  carriers  aa  to 
divisions  does  not  prove  that  the  Joint  rates  are  unreasonable,  or  that  the  routes 
over  which  they  are  applied  should  be  abandoned.  We  hold  that  the  proposed 
cancellations  have  not  been  Justified  and  that  the  suspended  tarifte  should  be 
canceled  and  that  the  through  routes  and  Joint  rates  applicable  thereto  should 
be  maintained. 

Our  order  in  that  proceeding  required  the  respondents  to  cancel 
the  suspended  schedules  on  or  before  May  1,  1916,  and  to  maintain 
the  joint  rates  and  through  routes  for  a  period  of  two  years.  The 
order,  therefore,  has  not  expired.    Subsequently,  the  Port  HurcHi  A 

44Laa 


LAKE  AND  RAIL  RATE  CANCELLATIONS.  747 

Diiluth  Steamship  Company  filed  a  petition  asking  the  Commission 
to  prescribe  divisions  of  the  joint  rates,  whereupon  the  case  was 
reopened  for  that  purpose,  hearing  has  been  had,  and  the  question 
of  divisions  is  now  awaiting  determination. 

In  March,  1915,  a  proceeding  was  instituted  by  the  boat  line  to 
effect  the  establishment  of  a  through  route  via  its  boats  and  the 
Pennsylvania  Bailroad.  This  was  neither  advocated  nor  opposed 
by  the  latter,  and  such  a  route  was  established  by  our  order  in  Part 
Huron  <6  Duluth  8.  8.  Co.  v.  Pennsylvania  R.  R.  Co.^  85  I.  C.  C, 
475.  Maintenance  of  the  route  was  required  for  a  period  of  two 
years  from  the  date  of  its  establishment,  October  1,  1915.  By  our 
supplemental  report  in  that  proceeding,  40  I.  C.  C,  885,  divisions 
of  the  joint  rates  were  prescribed.  The  Grand  Trunk,  considering 
the  divisions  thereby  allotted  to  it  to  be  inequitable,  filed  a  petition 
for  rehearing,  which  was  granted,  and  the  record  in  that  case  is  also 
now  before  us. 

The  position  taken  by  the  Grand  Trunk  in  the  present  proceeding 
apparently  grows  out  of  our  decision  in  the  matter  of  divisions 
with  the  Pennsylvania  Railroad.  The  Grand  Trunk  has  assumed 
that  the  divisions  to  be  prescribed  in  Lake  and  RaU  Rate  CanceUa" 
tionsj  iupra^  and  upon  the  rehearing  in  Port  Huron  dk  Duluth  8.  8. 
Co.  V.  Penmsylvama  R.  R.  Co.y  supra^  will  be  unsatisfactory  to  it  and 
has  therefore  determined  to  withdraw  from  the  traffic,  relying  upon 
the  alleged  lack  of  authority  in  this  Commission  to  require  it  to 
participate  in  the  transportation.  This  action  was  not  taken  be- 
cause of  any  dissatisfaction  with  the  rates,  but,  as  stated,  because 
it  anticipates  unsatisfactory  divisiona  It  offers  to  remain  a  party 
to  the  joint  rates  provided  it  receives  the  divisions  heretofore  ac- 
corded to  it  on  traffic  interchanged  with  the  Delaware,  Lackawanna 
&  Western,  Erie,  Lehigh  Valley,  and  New  York  Central  railroads. 
Another  explanation  given  for  the  cancellation  of  the  rates  was  that 
the  Grand  Trunk,  which  published  the  tariff,  desired  to  be  relieved 
from  acting  as  agent  in  this  respect  for  the  NorUiwestem  Steamship 
Company,  the  initial  carrier.  As  to  whether  the  boat  line  or  the 
rail  line  should  publish  the  tariff  is  a  matter  for  the  carriers  them- 
selves to  determine  and  is  of  no  concern  to  the  Commission.  See 
Lake  and  RaU  Rate  Cancellations^  42  I.  C.  C,  518,  522.  We  will 
therefore- consider  only  the  jurisdictional  point  raised. 

The  service  performed  by  the  Grand  Trunk  consists  in  the  move- 
ment of  the  traffic  through  the  Dominion  of  Canada  from  Point 
Edward  to  the  Niagara  frontier.  It  is  contended  that  this  move- 
ment, being  beyond  the  confines  of  the  United  States,  is  not  subject 
to  our  jurisdiction,  and  that  therefore  we  may  not  require  the  Grand 
Trunk  to  establish  or  maintain  joint  rates  for  the  transportation  of 
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the  traffic.  This  precise  question  has  not  heretofore  been  determined, 
but  was  discussed  in  Rates  on  High  Explosives  to  O.  T.  By.  System 
Stations^  88  I.  C.  C,  667.  That  case  dealt  with  the  proposed  can- 
cellation by  the  Grand  Trunk  of  joint  rates  on  high  explosives  from 
eastern  points  of  origin  to  destinaticms  in  Michigan.  The  route 
over  which  the  rates  applied  lay  partly  in  Canada.  It  was  con- 
tended there  that  this  Commission  had  no  authority  to  require  that 
carrier  without  its  consent  either  to  establish  or  to  continue  to  main- 
tain joint  arrangements  with  our  domestic  carriers  for  the  through 
movement  of  traffic.    We  said  in  that  case,  page  570 : 

There  may  be  that  Umitation  upon  our  powers  respecting  the  rates  and  prac- 
tices of  carriers  moTing  traffic  between  domestic  points  over  Intermediate 
Canadian  rails.  But  obviously  no  definite  ruling  upon  questions  involving  a 
possible  conflict  of  authority  as  between  the  rate-regulating  bodies  of  thii 
country  and  of  Canada  should  be  announced  in  such  a  case  as  this  and  upoo 
such  a  record  and  without  the  most  ample  consideration  of  the  matter  in  all 
its  phases.  We  shaU  therefore  express  no  final  conclusions  at  this  time 
respecting  the  question  of  our  Jurisdiction  and  the  application  of  our  act  under 
the  terms  of  section  1  to  the  rates  and  practices  of  the  carriers  moving  traffic 
between  domestic  points  over  intermediate  Canadian  rails. 

It  will  probably  not  be  seriously  controverted  that  the  terms  of 
section  1  apply  to  a  Canadian  line  whidi  has  voluntarily  joined  witb 
domestic  lines  in  establishing  through  routes  and  joint  rates  betwe^ 
points  in  the  United  States  over  Canadian  rails.  When  engaged  in 
such  transportation  the  Canadian  line  subjects  itself  to  our  jurisdic- 
tion over  the  joint  rates  in  which  it  participates,  and  if  it  desires  to 
continue  to  engage  in  the  through  transportation  it  must  abide  by 
our  conclusions  as  to  the  reasonableness  of  such  rates  and  tiie  divi- 
sions thereof.  But  the  authority  of  this  Commission  could  not  be 
invoked  to  create  a  through  route  through  Canada  and  to  prescribe 
joint  rates  for  application  thereto  if  the  Canadian  line  should  refuse 
to  enter  into  such  an  arrangem^it,  and,  following  the  principle 
announced  in  The  Ogden  Oateway  Case^  86  L  C.  C,  181,  if  we  could 
not  originally  establish  the  route  we  may  not  require  its  maintenance 
for  the  future.  Section  1  of  the  act  confers  upon  us  not  only  juris- 
diction over  traffic  from  a  point  in  this  country  through  Canada  to  a 
point  in  this  country  but  also  from  a  point  in  this  country  to  a  point 
in  Canada.  But  when  petitioned  by  an  American  carri^  to  establish 
through  routes  and  joint  rates  for  the  transportation  of  traffic  to  a 
Canadian  destination  we  held  that  our  jurisdiction  does  not  extend 
to  railroad  or  steamship  lines  located,  owned,  and  operated  entirdy 
in  an  adjacent  foreign  country.  Humboldt  S.  8.  Co.  v.  White  Pass 
<6  Yukon  Route,  26  I.  C.  C,  186. 

In  Rates  on  Soda  Ash,  28  I.  C.  C,  618,  involving  increased  rates 
from  Wyandotte,  Mich.,  to  destinations  in  Canada,  we  said,  at  pages 
614  and  615 : 
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We  are  glyen  Jurisdiction  over  traffic  from  a  point  in  the  United  States  to  a 
point  in  Canada,  and  we  may  nndonbtedly  act  npon  the  American  lines  over 
which  we  have  Jurisdiction  to  a  certain  extent  in  case  of  such  ratea  It  is 
doubtfol  if  we  comid  require  our  American  lines  to  establish  and  maintain  for 
the  future  a  rate  to  Canadian  points.  We  can  require  them  to  maintain  rates 
which  are  now  in  effect  until  some  affirmative  action  Is  taken  by  some  Canadian 
line,  over  which  we  have  no  control,  which  prevents  the  continuance  of  those 
rates,  or  until  the  Canadian  commission  has  acted  In  the  premises.  •  *  * 
These  American  lines  should  be  required  to  secure  to  these  American  manufac- 
turers a  fair  rate  until  *  *  *  by  the  action  of  some  carrier  to  wlilch  our 
authority  does  not  extend  It  haa  become  impossible  to  comply  with  our  require- 
ment 

An  order  was  entered  in  that  case,  but  permission  wa»  given  to 
apply  to  the  Commission  for  a  modification  thereof  if  a  Canadian 
line  not  subject  to  our  jurisdiction  refused  to  participate  in  the  rat^s. 

Among  other  cases  in  which  foreign  carriers  were  considered,  and 
in  which  we  have  held  that  our  jurisdiction  attaches  only  to  the 
transportation  within  the  confines  of  the  United  States,  are:  I  titer- 
national  Paper  Co.  v.  D.  dk  H.  Co.^  88  I.  C.  C,  270;  Black  Horse 
Tobacco  Co.  v.  /.  C.  R.  B.  Co.^  17 1.  C.  C,  688 ;  and  Carey  Mfg.  Co.  v. 
O.  T.  W.  By.  Co.y  86  I.  C.  C,  208. 

In  the  proceeding  now  before  us  the  Grand  Trunk  Railway  Com- 
pany of  Canada,  by  canceling  the  joint  rates,  has  taken  affirmative 
action  toward  terminating  the  present  arrangements  for  the  through 
transportation  of  traffic  from  Lake  Superior  ports  to  points  in  the 
United  States,  tendered  to  it  by  the  Northwestern  Steamship  Com- 
pany. We  are  of  opinion  and  find  that  its  action  in  this  respect  is 
not  subject  to  our  control  and  therefore  the  order  of  suspension  will 
be  vacated. 
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No.  8247. 
CADILLAC  LUMBER  EXCHANGE 

V. 

ANN  AEBOR  RAILROAD  COMPANY  ET  AL. 


Bmbmiiied  March  17, 1916.    Decided  May  12, 1917. 


Rates  on  carioad  shipments  of  hardwood  flooring  from  Oadillac,  Midi.,  to  Salt 
Lake  Gity,  Utah,  found  to  have  been  unreasonable  to  the  extent  that  the 
components  thereof  applicable  from  Hilwaokee,  Wis^  to  Salt  Lake  CItT 
exceeded  69  cents  per  100  ponnds.    Reparation  awarded, 

Ernest  L.  Ewing  for  complainant. 

H.  S.  Bradley  for  Ann  Arbor  Railroad  Company. 

L.  T.  Wilcox  for  Union  Pacific  Railroad  Company ;  Oregon  Short 
Line  Railroad  Company ;  and  Denver  &  Rio  Grande  Railroad  Com- 
pany. 

James  H.  Ca/mpbeU  for  Grand  Rapids  &  Indiana  Railway  C<Hn- 
pany. 

R.  P.  Paterson  for  Pere  Marquette  Railroad  Company  and  its  re- 
ceivers. 

/.  H.  Henderson  and  S.  D.  Waller  for  intervener. 

Report  of  the  Commission. 

Bt  the  Commission  : 

Complainant  is  a  voluntary  association  of  lumber  dealers,  with  its 
principal  office  at  Cadillac,  Mich.  By  complaint,  filed  August  18, 
1915,  it  aUeges  that  defendants'  combination  rates  based  on  Chicago, 
111.,  Mackinaw  City,  Mich.,  Milwaukee,  Wis.,  and  related  basing 
points,  for  the  transportation  of  lumber  and  flooring,  in  carloads, 
from  Cadillac  to  Salt  Lake  City,  Utah,  are  unreasonable,  unjustly 
discriminatory,  and  unduly  prejudicial.  Reparation  is  asked  od 
behalf  of  certain  of  complainant's  members  named  in  the  OHnplaiiit 
on  shipments  which  moved  during  the  statutory  period.  The  Farley 
&  Loetscher  Manufacturing  C<Hnpany,  of  Dubuque,  Iowa,  intervened 
and  complains  particularly  of  the  rates  for  the  transportation  of  door 
and  window  casings,  baseboards,  blocks,  and  plain  carpenters'  mold- 
ings, in  carloads,  from  Dubuque  to  Salt  Lake  City.  Commodity 
rates  to  Salt  Lake  City  of  57  cents  per  100  pounds  from  Chicago 
and  related  points  and  66  cents  from  Dubuque  and  certain  oduer 
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Mississippi  Kiver  points  applied  on  various  lumber  articles,  but  did 
not  include  the  articles  in  which  intervener  is  interested.  The  only 
contention  made  by  intervener  is  that  its  articles  should  be  accorded 
the  above-named  rates.  Defendants  agreed  to  establish  these  rates 
and  since  the  hearing  have  done  so. 

The  only  evidence  offered  concerning  the  actual  movement  of 
lumber  from  and  to  the  points  involved  relates  to  hardwood  flooring. 
Twenty  shipments  thereof  were  made  from  Cadillac  by  Cobbs  & 
Mitchell,  one  of  complainant's  members.  Nine  moved  over  the  Grand 
Bspids  &  Indiana  Bailway  to  Mackinaw  City,  and  thence  to  destina- 
tion by  way  of  Duluth,  South  Shore  &  Atlantic,  Minneapolis,  St. 
Paul  &  Sault  Ste.  Marie,  and  Chicago  &  North  Western  railways, 
and  Union  Pacific  and  Oregon  Short  Line  railroads,  hereinafter 
called  the  Mackinaw  City  route;  11  moved  over  the  Grand  Rapids 
&  Indiana  Railway  and  either  Pere  Marquette  Railroad  car  ferry 
or  Grand  Trunk  Railway  car  ferry  to  Milwaukee,  and  thence  to 
destination  by  way  of  the  Chicago,  Milwaukee  &  St  Paul  Railway, 
Union  Pacific,  and  Oregon  Short  Line,  hereinafter  called  the  Mil- 
waukee route. 

At  the  hearing,  without  objection  by  the  defendants  there  repre- 
sented, evidence  was  introduced  concerning,  and  reparation  was 
asked  on,  13  carloads  of  hardwood  flooring  shipped  by  Mitchell 
Brothers  Company,  one  of  complainant's  members,  from  Jennings, 
Mich.,  to  Salt  Lake  City,  during  the  period  from  July  28,  1013,  to 
April  28,  1916,  inclusive.  These  shipments  moved  from  a  point  not 
covered  by  the  complaint,  and  service  of  notice  has  not  been  had 
upon  or  waived  by  the  participating  defendants  not  represented  at 
the  hearing.  That  matter  may  be  dealt  with,  therefore,  only  in  a 
separate  proceeding,  and  the  shipments  in  question  will  not  be 
further  considered  in  this  case. 

The  components  from  Cadillac  to  Mackinaw  City  charged  and 
legally  applicable  on  the  shipments  which  moved  during  the  period 
from  July  3,  1013,  to  August  4,  1013,  inclusive,  were  6  cents,  and 
during  the  period  from  August  6,  1918,  to  April  10,  1014,  inclusive, 
embracing  the  entire  period  of  movement  through  Mackinaw  City, 
8  cents.  Apparently  the  corresponding  components  charged  and 
legally  applicable  on  the  shipments  by  way  of  the  Milwaukee  route 
during  the  period  from  June  19, 1914,  to  October  26, 1914,  inclusive, 
were  8  cents,  and,  on  those  moving  subsequently,  8.4  cents. 

Rates  of  69  cents  from  Mackinaw  City,  and  of  69  and  70  cents 
from  Milwaukee,  were  collected  for  the  movement  thence  to  Salt 
Lake  City,  and  of  these  only  the  70-cent  component  is  assailed. 
However,  while    a  rate  of  69  cents,  applicable  west  of  Mackinaw 
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City  by  way  of  the  Mackinaw  City  route,  was  published  in  R.  H. 
Countiss's  I.  C.  C.  Nos.  949  and  971,  another  rate  of  78.5  cents  was 
published  in  W.  A.  Poteet's  I.  C.  C.  No.  250,  and  defendants  contend 
that  the  latter  rate  should  have  been  collected.  The  shipments  moved 
over  the  Chicago  &  North  Western  and  the  78.5'Cent  rate  was  not 
applicable  in  connection  with  that  line.  The  rate  therefore  legally 
applicable  over  the  route  of  movement  was  69  cents. 

A  different  situation  existed  as  to  the  rates  west  of  Milwaukee  by 
way  of  the  Milwaukee  route.  A  rate  of  70  cents  was  established 
in  W.  A.  Poteet's  I.  C.  C,  No.  66,  effective  January  1,  1900,  and 
remained  in  effect  throughout  the  period  of  movement.    A  rate  of 

69  cents  was  published  from  Milwaukee  to  Salt  Lake  City  in  R.  H. 
Countiss's  I.  C.  C.  No.  949,  effective  July  22,  1912.  This  teriff  did 
not  cancel  the  rates  in  Poteet's  tariff,  nor  did  it  make  any  reference 
thereto.    The  rate  legally  applicable  over  the  Milwaukee  route  was 

70  cents,  and  the  shipments  on  which  the  69-cent  component  was 
applied  from  Milwaukee  to  Salt  Lake  City  were  therefore  under- 
diarged. 

Complainant  contends,  and  defendants  admit,  that  the  component 
west  of  Milwaukee  was  unreasonable  to  the  extent  that  it  exceeded 
69  cente.  Defendants  expressed  willingness  to  make  reparation  on 
that  basis,  and  agreed  to  establish  a  69-cent  rate  to  Salt  Lake  City 
locaUy  from  Milwaukee  and  related  pointe  and  proportionally  from 
Macldnaw  City.  Since  the  hearing  defendants  have  esteblished  those 
rates,  which  are  satisfactory  to  complainant. 

When  the  shipmente  moved  rates  of  70  cents  applied  on  lumber 
and  articles  teking  the  same  rates  to  Salt  Lake  City  from  Chicago 
and  certein  related  basing  points,  other  than  Mackinaw  City,  in 
connection  with  the  Chicago,  Milwaukee  &  St  Paul  Railway,  by 
virtue  of  Poteet's  tariffs  named.  No  evidence  was  introduced  con- 
cerning those  rates.  Since  the  hearing,  however,  def^dants  have 
established  rates  of  69  cents  over  all  the  routes  named  in  their  tarift. 

We  find  that  the  rates  legally  applicable  on  the  shipments  of  hard- 
wood flooring  from  Cadillac  to  Salt  Lake  City  were  unreasonable  to 
the  extent  that  the  components  thereof  from  Milwaukee  to  Salt  Lake 
City  exceeded  69  cente  per  100  pounds.  We  further  find  that  Cobbs 
&  Mitchell,  a  corporation,  made  the  shipmente  as  described  and  paid 
and  bore  the  charges  thereon  at  the  rates  herein  found  to  have  been 
and  to  be  unreasonable;  that  it  has  been  damaged  to  the  extent  that 
the  charges  paid  exceeded  the  charges  that  would  have  accrued  at  the 
rates  herein  found  reasonable;  and  that  it  is  entitled  to  reparation, 
with  interest,  on  the  shipmente  not  barred  by  the  statute  of  limita- 
tion&   The  exact  amount  of  reparation  due  can  not  be  determined  on 
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record,  and  Cobbs  &  Ifitchell  shoidd  prepare  a  statement  show- 
ing the  details  of  the  shipm^its  in  accordance  with  rule  V  of  the 
Bules  of  Practice,  which  statem^it  should  be  submitted  to  the  de- 
fendants for  verificaticm.  Upon  receipt  of  a  statement  so  prepared 
and  verified,  we  wiU  consider  the  entry  of  an  order  awarding  repara- 
tion.  The  collection  of  the  outstanding  undercharges  may  be  waived. 


• » • 


No.  8715. 
P.  HEALEY 

V. 

CHESAPEAKE  A  OHIO  RAILWAY  COMPANY  ET  AL. 


Snlmttied  Anguti  1, 1916.    Decided  May  12, 1917. 


Oarload  shipment  of  coke  from  SeweU,  W.  Va.,  to  BvansvUle,  Ind^  fomd  not 

to  hrve  been  misrouted  and  complaint  dismisaed. 

P.  Healey  for  complainant. 

A.  P.  Humburg  for  Illinois  (I!entral  Railroad  Company. 

bsfobt  of  ihb  commission. 

Bt  thb  Commission  : 

Complainant  is  engaged  in  the  foundry  business  at  Evan^lle, 
Ind.  By  complaint,  filed  March  8, 1916,  he  alleges  that  due  te  mis- 
routing  he  was  subjected  to  the  payment  of  unreasonable  charges 
for  the  transportation  of  a  carload  of  coke  shipped  in  December, 
1914,  from  SeweU,  W.  Va.,  to  Evansville.    Reparation  is  asked. 

The  shipment  was  delivered  to  the  Chesapeake  &  Ohio  Railway 
at  Sewell  December  24,  1914,  with  a  shipping  card  containing  rout- 
ing instructions  ^^  A^  I.  C,"  but  no  rate.  The  shipment  moved  about 
January  1, 1915 :  Chesapeake  &  Ohio  to  Louisville,  Ey.,  and  Illinois 
Central  Railroad  beyond.  No  joint  rate  applied  over  the  route  of 
movement,  and  charges  were  collected  at  the  legally  applicable  com- 
bination rate  of  $3.10  per  net  ton,  composed  of  $1.60  to  Louisville 
and  $1.60  beyond.  A  joint  rate  of  $2i26  was  contemporaneously  in 
effect  from  and  to  the  points  involved  by  way  of  the  Chesapeake  & 
Ohio  to  Louisville  and  the  Southern  or  Louisville,  Henderson  A  St 
Louis  railways  beyond. 

Complainant  asserts  that  at  the  time  of  shipment  the  initial  car- 
rier's agent  advised  that  a  rate  of  $2i26  applied  over  the  route  of 
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movement,  and  adds  that  this  rate  was  inserted  in  the  original  bill  of 
lading.  In  support  of  this  latter  contention  it  offered  in  evidence 
what  purported  to  be  the  original  bill  of  lading,  in  which  the  route 
over  which  the  shipment  moved  and  a  rate  of  $2.26  appear.  Appar- 
ently no  bill  of  lading  was  issued  prior  to  or  at  the  time  the  shipment 
was  made,  the  one  in  evidence,  dated  January  9,  1915,  having  been 
issued  by  the  initial  carrier,  upon  request,  after  the  shipment  moved. 
No  one  with  actual  knowledge  of  the  essential  facts  appeared  i^  the 
hearing. 

The  Chesapeake  &  Ohio  states  in  a  letter  offered  in  evidence  that 
its  agent  has  no  record  of  the  rate  being  shown  in  the  bill  of  lading, 
and  that  he  denies  the  quotation  of  a  rate  of  $2.25  over  the  route  of 
movement  However,  this  latter  fact  is  immaterial,  as  shippers 
are  chargeable  with  notice  of  the  legal  tariff  rates.  A.  J.  Poor  Oinm 
Co.  V.  C,  B.  cfe  Q.  By.  Co.,  12  I.  C.  C,  418. 

We  find  that  the  shipment  was  not  misrouted,  and  an  order  dis- 
missing the  complaint  will  be  entered. 
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No.  6772. 
CHARLES  T.  PERRY  &  COMPANY 

ARIZONA  EASTERN  RAILROAD  COMPANY  ET  AL. 


aulmiited  August  4,  1918.    Decided  May  It,  1917. 


On  rehearing  rates  on  mining  candles  in  carloads  from  Helena,  Mont,  to  points 
in  Arizona  and  New  Mexico  not  found  to  have  been  intrinsically  unreason- 
able.   Oomplaint  dismissed. 

O.  W.  Tong  for  complainant. 

Robert  Dwrdap^  T.  J.  Norton^  and  F.  E.  Andrews  for  defendants. 

Z.  C.  WUson  for  Arizona  &  New  Mexico  Railway  Company,  El 
Paso  &  Southwestern  Company,  El  Paso  &  Southwestern  Railroad 
Company,  and  others. 

D.  F.  Lyons  for  Northern  Pacific  Railway  Company. 

L.  T.  Wilcox  for  Oregon  Short  Line  Railroad  Company, 

S.  B.  E.  Frewnd  for  Great  Northern  Railway  Company. 

Report  of  the  Commission  on  Reheabino. 

Bt  the  Commission  : 

In  our  original  decision  in  this  case,  unreported,  we  found  that 
the  rates  on  carload  shipments  of  mining  candles  from  Helena,  Mont., 
to  various  points  in  southern  Arizona  and  New  Mexico  were  not 
shown  to  be  relatively  unreasonable  or  unjustly  discriminatory,  and 
the  complaint  was  dismissed.  Up^n  petition  for  rehearing  and  for 
leave  to  file  an  amended  complaint,  the  complainant  was  permitted 
to  file  an  amended  complaint  alleging  that  the  rates  charged  were 
intrinsically  unreasonable,  and  the  case  was  reopened  for  further 
hearing.    Rates  are  stated  in  cents  per  100  pounds. 

Our  original  report  indicated  that  complainant's  testimony  was 
confined  to  comparisons  of  the  rates  charged  with  rates  on  mining 
candles  to  the  same  destinations  from  Chicago,  at  which  point  com- 
plainant's competitor  is  located.  We  held  that  rates  from  these 
widely  separated  points  were  wholly  unrelated.  On  rehearing  com- 
plainant submitted  practically  the  same  comparisons.  In  addition 
comparisons  were  offered  of  the  rates  attacked  as  applied  over  the 
short  lines  from  Helena  to  the  destinations  involved  with  the  fifth- 
class  rates  from  Helena  to  Los  Angeles,  Cal.,  and  Denver,  Colo., 
and  the  fifth-class  rates  between  other  points.    Candles  are  rated 
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fifth  class  in  the  territory  in  question.  For  determining  the 
ableness  or  unreasonableness  of  rat^  applied  to  given  shipments,  the 
earnings  and  distances  over  the  routes  actually  traversed  constitute 
a  better  measure  than  do  computations  based  on  short-line  distances 
without  regard  for  routes  of  movements. 

CkHnplainant's  comparison  of  the  rates  assailed  with  the  fifth- 
plass  rates  for  long  hauls  between  various  western  points  show  the 
average  ton-mile  earnings  under  the  average  rate  and  distance,  but 
these  are  not  convincing.  The  averages  include  rates  for  routes  over 
which  the  transportation  conditions  are  not  shown  to  be  similar  to  the 
severe  conditions  of  transportation  through  the  mountainous  and 
sparsely  settled  territory  involved  in  this  case.  No  other  substantial 
or  sufficient  evidence  is  adduced. 

We  find  that  the  rates  charged  are  not  shown  to  have  been  intrin- 
sically unreasonable,  and  the  complaint  will  be  dismissed. 

It  appears  that  on  one  of  the  shipments  to  Naco,  Ariz.,  charges 
were  based  on  a  rate  of  $1.98.  It  moved  over  the  Northern  Pacific 
Railway  to  Billings,  Mont,  Chicago,  Burlington  &  Quincy  Eailroad 
to  Denver,  Colo.,  Atchison,  Topeka  &  Santa  Fe  Railway  to  £1  Paso, 
Tex.,  and  El  Paso  &  Southwestern  system  to  destination.  The  rate 
legally  applicable  was  $1.84,  based  on  the  commodity  rate  of  76  cents 
to  Denver  and  a  commodity  rate  of  $1.08  beyond.  No  freight  bills 
are  filed  of  record.  Defendants  should  examine  their  records,  and  if 
it  develops  that  an  overcharge  exists  refund  thereof  should  be  made 
promptly. 

An  appropriate  order  will  be  entered. 
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No.  T940. 
UNITED  STATES  CAST  IRON  PIPE  &  FOUNDRY  COMPANY 

V. 

SOUTHERN  RAILWAY  COMPANY  ET  AL, 


BuhmUied  Septemher  IS,  1916.    Decided  May  It,  1917. 


Denial  of  reparation  on  account  of  rates  found  unduly  prejudicial  reversed  e^ 
rehearing  and  reparation  awarded  on  proof  of  damage  to  complainant 

WUmer  M.  Wood  and  Winston^  Payne,  Strawn  <6  Shaw  for  o(mv 
plainant 

No  appearance  for  defendants. 

Repobt  of  the  Commission  on  Rehearing. 

Bt  the  Commission  : 

This  case  was  decided  originally  November  23,  191*5,  37  I.  C.  C, 
75.  We  found  in  substance  that  the  maintenance  by  defendants  be- 
tween August  1,  1911,  and  December  10,  1911,  inclusiye,  of  a  rate 
of  75  cents  per  100  pounds  on  cast-iron  pipe  and  fittings,  in  carloads, 
from  Anniston  and  Bessemer,  Ala.,  to  El  Segundo,  Cal.,  while  at 
the  same  time  maintaining  rates  of  65  cents  on  the  same  articles  to 
El  Segundo  from  the  Philadelphia  and  Pittsburgh,  Pa.,  districts, 
and  the  Buffalo,  N.  Y.,  Cleveland  and  Cincinnati,  Ohio,  and  Lynch- 
burg, Va.,  districts,  was  unduly  prejudicial  to  complainant  Repara- 
tion was  asked  on  37  carloads  of  cast-iron  pipe  and  fittings  shipped 
by  complainant  over  defendants'  lines  from  Anniston  and  Bessemer 
to  El  Segundo  during  the  period  mentioned,  but  was  denied  because 
it  was  not  shown  that  the  unlawful  prejudice  resulted  in  damage  to 
complainant.  Upon  complainant's  petition  the  case  was  reopened 
solely  on  the  question  of  reparation. 

The  Pacific  coast  territory  is  a  common  market  for  eastern  pipe 
manufacturers,  and  competition  is  keen.  Their  products  are  invari- 
ably sold  on  a  delivered  basis.  For  a  number  of  years  prior  to  July 
81,  1911,  rates  from  all  producing  districts  east  of  the  Mississippi 
River  were  on  a  parity.  On  that  date  the  75-cent  rates  from  all 
sadi  districts,  except  Anniston  and  Bessemer,  to  El  Segundo  were 
reduced  to  65  cents.  The  75-cent  rate  from  Anniston  and  Bessemer 
remained  in  effect  until  December  11, 1911,  when  it  was  also  reduced 
to  66  cents. 

Complainant  filed  an  exhibit  showing  that  during  the  period  the 
diipments  moved  it  had  bid  in  competition  with  other  eastern  manu- 
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f acturers  for  contracts  to.  supply  cast-iron  pipe  and  fittings  in  Cali- 
fomia.  It  appears  from  this  exhibit  that  the  differences  between  the 
prices  quoted  by  the  various  bidders,  exclusive  of  freight  diarges, 
were  comparatively  slight 

Complainant  testified  that  when  it  bid  for  the  contract  covering 
these  shipments  it  understood  that  the  65-cent  rate  was  in  effect  from 
Anniston  and  Bessemer;  that  the  bid  was  submitted  in  competition 
with  bids  of  plants  situated  in  other  eastern  districts  from  whidi 
complainant  knew  the  rates  were  65  cents;  that  it  made  its  price  ac- 
cordingly, which  price  was  but  slightly  less  than  those  of  its  com- 
petitors; and  that  as  a  result  of  being  compelled  to  pay  charges  at  a 
rate  of  75  cents  instead  of  65  cents  the  proceeds  of  this  contract  did 
not  equal  the  actual  cost  of  manufacturing  the  material. 

Complainant  has  shown  with  reasonable  certainty  that  it  was  com- 
pelled to  forego  its  profit  solely  because  the  freight  rate  from  Annis- 
ton and  Bessemer  to  El  Segundo  exceeded  the  rate  contempora- 
neously available  to  its  competitors  on  like  traffic,  and  that  it  has 
suffered  a  pecuniary  loss  as  a  result  of  the  additional  transportation 
charges  paid.  Defendants  expressed  willingness  on  our  special 
docket  to  make  reparation  on  these  shipments. 

We  find  that  complainant  made  the  shipments  as  described  and 
paid  and  bore  the  charges  thereon  at  the  rate  of  75  cents  per  100 
pounds,  which  was  found  in  our  original  report  herein  to  have  heem 
unduly  prejudicial;  that  it  has  been  damaged  to  the  extent  that  the 
charges  collected  exceeded  the  charges  that  would  have  accrued  at  the 
rate  of  65  cents  per  100  pounds;  and  that  it  is  entitled  to  reparation, 
with  interest.  The  amount  of  reparation  due  can  not  be  determined 
on  this  record,  and  complainant  should  prepare  a  statement  blow- 
ing the  details  of  the  shipments  in  accordance  with  rule  V  of  the 
Bules  of  Practice,  which  statement  should  be  submitted  to  defend- 
ants for  verification.  Upon  receipt  of  a  statement  so  prepared  and 
verified  we  will  consider  the  entry  of  an  order  awarding  reparaticm. 

As  the  rates  on  cast-iron  pipe  and  fittings  in  carloads  to  £1  Segundo 
from  Anniston  and  Bessemer  and  from  the  other  eastern  produc- 
ing districts  referred  to  were  maintained  on  a  parity  for  over  three 
years  subsequently  to  December  11, 1911,  no  order  for  the  future  is 
necessary. 
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No.  8404.1 
LINDSAY  COMMISSION  COMPANY 

V. 

NORTHEEN  PACIFIC  RAILWAY  COMPANY. 


BuhnUtted  August  2t,  1916.    Decided  May  It,  1917. 


Rates  on  dried  beans  in  carloads  from  Kendriclc  and  Troy,  Idaho,  to  Missoula, 
Botte,  and  Helena,  Mont.,  found  to  have  been  and  to  be  unreasonable. 
Reparation  awarded. 

O.  W.  Tong  for  complainants. 
Z>.  F.  Lyons  for  defendant. 

Report  of  the  Commission. 

Bt  the  Commission  : 

Complainants  are  corporations  engaged  in  the  commission  and 
wholesale  grocery* business  at  Missoula,  Butte,  and  Helena,  Mo^t. 
By  complaints,  filed  August  25,  1915,  as  amended,  and  April  8, 
1916,  they  allege,  in  No.  8404,  that  the  rate  of  60  cents  per  100  pounds, 
minimum  30,000  pounds,  charged  for  the  transportation  of  six  car- 
loads of  dried  beans  from  Kendrick  and  Troy,  Idaho,  to  Missoula, 
during  the  period  from  November,  1911,  to  January,  1915,  was  illegal 
and  unreasonable;  and  in  Sub-No.  1,  that  the  rate  of  65  cents  per 
100  pounds,  minimum  30,000  pounds,  charged  for  the  transportation 
of  various  carloads  of  the  same  commodity  from  the  same  points  of 
origin  to  Butte  and  Helena,  during  the  period  of  two  years  pi'eced- 
ing  the  filing  of  the  complaint,  was  unreasonable.  Reparation  is 
asked  and  the  establishment  of  reasonable  rates  for  the  future.  Rates 
are  stated  in  cents  per  100  pounds. 

The  shipments  moved  over  defendant's  line,  and  charges  were  as- 
sessed thereon  on  basis  of  the  rates  as  alleged.  Complainants  con- 
tend (1)  that  the  rates  as  assessed  prior  to  June  25^  1915,  were  illegal 
•to  the  extent  that  they  exceeded  rates  of  49  cents  to  Missoula  and  55 
cents  to  Butte  and  Helena,  minimum  20,000  pounds;  and  (2)  that 
they  were  and  are  unreasonable  to  the  extent  that  they  exceeded  and 
exceed  30  cents  to  the  former  and  37  cents  to  the  latter,  minimum 
80,000  pounds. 

^TlM  proceeding  alio  embraces  complaint  In  No.  8404  (Sub-No.  1)»  Union  Mercantile 
Company  et  aL  «.  Northern  Padflc  Bailwaj  Company. 
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The  rates  charged  were  established  October  18,  1911,  and  pub- 
lished in  defendant's  dass  and  commodity  tariff  I.  C.  C.  5222,  effec- 
tive February  10,  1918,  and  prior  issues,  on  ^  beans,  carloads,  mini- 
mum weight  80,000  pounds.''  These  rates  are  still  in  effect  Hie 
rates  which  complainants  contend  should  have  been  applied  w&n 
published  in  defendant's  ^  fresh  fruit  and  vegetables  "  tariff  I.  C.  C. 
No.  5084,  effective  September  9, 1912,  on  ^^  vegetables  as  described  in 
western  classification  (except  straight  carloads  of  vegetables  taking 
class  C)."  The  same  provision  was  carried  forward  in  defendant's 
I.  C.  C.  No.  5800,  which  canceled  its  I.  C.  C.  No.  6084.  Dried  beans, 
in  carloads,  are  listed  under  the  heading  of  ^vegetables"  in  the 
western  classification  and  are  rated  fifth  dass,  minimnm  36,000 
pounds.  The  issues  preceding  I.  C.  C.  No.  5084  restricted  the  rates 
therein  to  fresh  vegetables.  Effective  June  25, 1915, 1.  C.  C.  No.  5300 
was  canceled  by  I.  C.  C.  5790,  rule  180  of  which  reads  as  follows : 

The  descriptioDS  of  fruit  and  vegetables  used  In  this  tariff  are  Int^ided  to 
mean  fruit  and  vegetables  In  tbelr  natural  state  (not  preserved,  canned,  dried, 
or  evaporated) ; 

and  the  title  in  question  was  changed  to  read  ^  fruit  and  vegetables, 
fresh."  Defendant  insists  that  I.  C.  C.  Nos.  5084  and  5800  did  not 
cover  dried  beans,  and  that  the  specific  rates  contained  in  L  C.  C. 
No.  5222  were  the  lawful  rates. 

We  do  not  think  the  defendant's  I.  C.  C.  No.  5084  and  I.  C.  C. 
No.  5300  were  limited  to  fresh  vegetables  or  otherwise  to  the  exclu- 
sion of  dried  beans.  It  appears,  therefore,  that  two  conflicting  sets 
of  commodity  rates  were  contemporaneously  in  effect.  The  rates  of 
60  cents  to  Missoula  and  65  cents  to  Butte  and  Helena  were  in  effect 
prior  to  the  issue  of  I.  C.  C.  No.  5084,  and,  not  having  been  canceled 
thereby  or  by  I.  C.  C.  No.  5800,  remained  the  applicable  rates.  There 
could,  of  course,  be  no  doubt  of  the  inapplicability  of  the  lower  rates 
subsequent  to  the  publication  of  rule  180. 

Troy  and  Kendrick  are  located  on  a  branch  line  of  the  defendant 
extending  southeast  from  Spokane^  Wash.,  from  which  point  they 
are  distant  108  miles  and  120  miles,  respectively.  Missoula,  Butte, 
and  Helena  are  on  defendant's  main  line  extending  east  from  Ta- 
coma.  Wash.,  to  St.  Paul,  Minn.,  through  Spokane,  and  are  distant 
from  the  latter  point  257  miles,  376  miles,  and  876  miles,  respectively. 

The  following  table  compares  the  rates  attacked  with  some  of  the 
rates  cited  by  complainant,  applicable  on  the  same  commodity,  to- 
gether with  the  ton-mile  earnings  thereunder: 
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]>i8tttl0t. 


ptrtOD- 
mlk. 


and  KfDdridc. 


D«iv«r,  Colo.. 

Do 

Oraeloy  Colo.. 

fltattlcLWtah 

Waltewi 


•IKWtah. 


IOssoqIa.  ......... . 

Butte  and  Helena. , 
Hastings,  Nebr..... 

MempQs,  Nebr 

Omana,  Nebr 

llfffnttf^    MflOt..... 

Sand  Point,  Idalio. 


MOm. 
1871 
>490 
S86 
618 
6» 
668 
378 


60 
66 

86 


JflZZt. 
82.84 
36.68 
14.36 
13.67 
18.88 

,    19.80 
36.06 


I  Avenge  diitftnoa. 

Complainants  observe  that  dried  beans,  in  carloads,  from  Denver 
and  other  Colorado  points  to  points  in  Wyoming,  Nebraska,  and 
other  states  are  accorded  the  same  rates  as  apply  on  potatoes  and 
other  classes  of  vegetables.  Stress  is  placed  upon  the  fact  that  de- 
fendant is  a  party  to  a  joint  rate  of  52  cents  from  Denver  to  Helena 
and  Butte,  944  miles,  which  rate  yields  11.02  mills  per  ton-mile. 
Other  comparisons,  unfavorable  to  the  rates  assailed,  were  submitted. 

Defendant  testifies  that  its  line  from  Kendrick  and  Troy  to  the. 
destinations  involved  runs  through  a  mountainous  and  sparsely  set- 
tled country ;  that  the  rates  attacked  were  established  in  1911  for  the 
special  movement  of  dried  beans  from  Troy  and  Kendrick  to  Helena ; 
and  that  the  previous  rate  was  75  cents,  which  defendant  considered 
not  unreasonably  high.  It  is  submitted  that  the  rates  assailed  com- 
pare favorably  with  the  rates  on  dried  beans  in  that  territory,  of 
which  the  following  are  representative : 


Vwlnrttlli,  Idaho... 
■tAndMqj,  Idaho. 

Do 

Do 

Bopnoo.  Idaho.... 
Virav  Hk 


Orangar,  Wro... 
Rawmigs,  Wyo. 


Howell,  iVyo. 
Utah. 


Oatewaj. 

Provo,  Utah 
lH««»fl^ , 

BttttaandHataoa.. 


DIstanoa. 


JA2et. 
881 
466 
676 
384 
866 
•871 
«480 


Bate. 


60 
60 
60 
60 
66 
60 
66 


Earnlnfi 

pertco- 

mlle. 


JViOt. 
86.36 
36.78 
30.87 
61.38 
80.14 
83.84 
3168 


>  Av»aga  dtotanoa, 

The  shipments  to  Missoula  listed  in  the  amended  complaint  aver- 
aged 88,728  pounds.  Using  this  weight  and  the  average  distance 
from  Troy  and  Kendrick,  the  car-mile  earnings  averaged  54.54  centa 
On  the  basis  of  the  mmiiniitn  weight  of  80,000  pounds  the  eamings 
at  the  rates  charged  to  all  three  destinations  were  unreasonably  high. 
Baaed  on  this  minimum  and  the  average  distance  of  871  miles,  the 
49-cent  rate  on  vegetables  to  that  point  would  jrield  car-mile  earn- 
ings of  89.62  cents;  at  the  56-cent  rate  on  vegetables  to  Butte  and 
frjftnf^  for  the  average  di«tanf0  of  490  milesi  88.69  cents. 

44Laa 


762  IHTBBSTATB  GOMMBBOB  CX>MMI88I0N  BEP0BT8. 

The  measure  of  the  rates  of  30  and  37  cents  asked  by  complunants 
is  not  clear.  Howev^,  while  not  holding  that  dried  beans,  whidi 
do  not  require  the  refrigerator  car  sendee  generally  essential  in  the 
movement  of  fresh  vegetables,  should  take  rates  equal  to  those  ac- 
corded such  perishable  commodities,  upon  the  &cts  of  record  we  are 
of  opinion  and  find  that  the  rates  charged  were,  are,  and  for  the 
futujre  will  be,  unreasonable  to  the  extent  that  they  exceeded  and 
may  exceed  49  cents  per  100  pounds  to  Missoula  and  55  cents  per  100 
pounds  to  Butte  and  Helena,  minimum  30,000  pounds,  which  rates 
we  find  reasonable. 

We  further  find  that  complainants  made  the  shipments  as  described 
and  paid  and  bore  the  charges  thereon  at  the  rates  herein  found  to 
have  been  and  to  be  unreasonable ;  that  they  have  been  damaged  to 
the  extent  that  the  charges  collected  exceeded  the  charges  that  would 
have  accrued  on  the  basis  herein  found  to  have  been  and  to  be  rea- 
sonable; and  that  they  are  entitled  to  reparation,  with  interest,  on 
all  shipments  not  barred  by  the  statute  of  limitations.  The  amount 
of  reparation  due  can  not  be  determined  on  the  present  record,  and 
complainants  should  prepare  statements  showing  the  details  of  their 
shipments  in  accordance  with  rule  V  of  the  Rules  of  Practice,  which 
statements  should  be  submitted  to  defendant  for  verification.  Upon 
receipt  of  statements.so  prepared  and  verified,  we  shall  consider  the 
entry  of  an  order  awarding  reparation. 

An  appropriate  order  will  be  entered. 
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No.  8442. 
HAXEY-NEELEY  COMPANY 

V. 

CHICAGO,  BURLINGTON  &  QUINCY  RAILROAD 

COMPANY  ET  AL. 


SulmUted  March  16,  1916.    Decided  May  It,  1917. 


Charges  od  a  carload  of  apples  from  Ogden;  Utah,  to  Sioux  Oity,  Iowa,  stored 
in  transit  at  South  Omaha,  Nebr.,  not  found  to  have  been  illegal,  unrea- 
sonable, or  unjustly  discriminatory.    (Complaint  dismissed. 

C.  E.  ChUde  for  complainant. 

F.  Montmorency  for  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany. 
C.  W.  AxteU  for  Union  Pacific  Railroad  Company. 

Report  of  the  Commission. 

Bt  the  Commission  : 

Complainant,  a  corporation  engaged  in  the  fruit  and  produce  busi- 
ness at  Sioux  City,  Iowa,  is  the  successor  in  interest  to  Haley  &  Lang 
Company,  a  corporation  formerly  engaged  in  the  same  busines&  By 
complaint,  filed  November  8,  1915,  it  alleges  that  the  charges  col- 
lected by  defendants  on  a  carload  of  apples  shipped  from  Ogden, 
Utah,  to  Sioux  City,  in  1913,  were  illegal,  unreasonable,  and  un- 
justly discriminatory.  Reparation  is  asked.  The  claim  was  pre- 
sented to  the  Commission  informally  April  12,  1915.  Rates  are 
stated  in  cents  per  100  pounds. 

The  shipment,  consisting  of  630  boxes  of  apples,  wi^  delivered  to 
the  Union  Pacific  Railroad  at  Ogden,  October  18, 1918,  consigned  to 
Chicago,  111.  While  en  route  it  was  reconsigned  to  St  Louis,  Mo., 
and  later  to  South  Omaha,  Nebr.  Upon  arrival  at  South  Omaha 
October  20, 1913,  the  apples  were  placed  in  storage  and,  subsequently, 
on  October  31,  1913,  they  were  reshipped  under  new  bills  of  lading 
to  Sioux  City,  to  which  point  they  were  moved  by  the  Chicago,  Bur- 
lington &  Quincy  Railroad.  Total  charges  were  collected  in  the  sum 
of  $270.88 :  $240.58  on  32,070  pounds  from  Ogden  to  South  Omaha ; 
$30.30  on  81,266  pounds  from  South  Omaha  to  Sioux  City ;  based  on 
a  commodity  rate  of  75  cents  from  Ogden  to  South  Omaha,  and  the 
fifth-class  rate  of  9.69  cents  beyond.  A  joint  through  conmiodity 
rate  of  75  cents  was  contemporaneously  applicable  over  the  route  of 
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movement,  and  defendants'  transit  tariffs  provided  for  storage  in 
transit  at  South  Omaha,  with  certain  restrictions. 

The  Chicago,  Burlington  &  Quincy's  transit  tariff  provided  that 
^Beceipted  frei^t  bills  for  in-shipments  •  must  be  surrendered  at 
the  time  of  reshipment"  The  freight  bill  covering  the  movement 
to  South  Omaha  was  paid  October  31,  at  South  Omaha,  by  Armour 
&  Company,  but  was  not  surrendered  to  either  the  Chicago,  Burling- 
ton &  Quincy  or  the  Union  Pacific  i^  the  time  the  shipment  was 
ordered  from  South  Omaha. 

Complainant's  witness  testified  that  the  freight  bill  covering  the 
movement  to  South  Omaha  was  surrendered  to  the  Chicago,  Bur- 
lington &  Quincy  at  Sioux  City  at  the  time  the  shipment  was  ordered 
from  South  Omaha  to  Sioux  City,  and  contends  that  this  was  an 
adequate  and  sufficient  compliance  with  the  rule.  The  freight  bill 
covering  the  movement  to  South  Omaha,  however,  bears  stamps  of 
Armour  &  Company  and  the  Union  Pacific  which  indicate  that  it  was 
in  South  Omaha  October  81, 1918,  the  date  the  shipment  was  tak^ 
out  of  storage. 

While  the  rule  in  question  did  not  specify  at  what  point  tiie  in- 
bound expense  bill  must  be  surrendered,  a  reasonable  interpretatioo 
of  the  rule  requires  that  the  surrender  be  made  at  the  transit  point 
and  1^  the  time  the  shipment  is  offered  for  outbound  movemoit 
Any  other  interpretation  would  not  only  be  opposed  to  the  ordinary 
practice  but  would  also  leave  the  door  wide  open  for  snbstituticni 
and  other  irregularities. 

We  find  that  the  charges  collected  were  legally  applicable  and  that 
they  are  not  shown  to  have  been  unreasonable  or  unjustly  dis- 
criminatory.   An  order  dismissing  the  complaint  will  be  entered. 
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6962.  LxBDS  Co.  v.  American  Tblbphonb  &  Telboraph  Co.  Commianon 
requested  to  require  the  defendant  to  furnish  its  long-distance  interstate  service  to 
guests  at  the  Chalfonte,  Atlantic  City,  N.  J.,  by  means  of  phsrsical  connection  with 
the  private  telephone  system  installed  in  the  Chalfonte  by  complainant.  B,  W, 
Lui$  for  complainant.  N,  C,  Kingsbury  for  defendant.  Dismissed  for  want  of  prose- 
cution. May  12,  1917. 

7726.  National  Commbecial  FfznmB  Mfrs.  Asso.  v.  A.  A  V.  Rt.  Co.  bt  al. 
Southern  clasaification  ratings  on  store  fixtures  or  furniture.  E.  L.  Ewing  for  com- 
plainant. /.  L.  Edtoardt,  A.  P.  Humlmrg,  R,  V.  Fletcher,  and  R.  W.  Moore  for  defend- 
ants.   Complaint  satisfied.    Dismissed  April  25, 1917. 

8566.  IsBBLL  Co.  V.  C.  N.  R.  R.  Co.  bt  al.  Switching  chaiges  on  beans  at  Jackson, 
Ifich.  /.  C.  Graham  for  complainant.  W,  K.  W%lliam»,  D.  P.  CimneU,  and  R.  K, 
Dyhema  far  defendants.  Reopened  proceedings  dismissed  on  request  of  complainant, 
1^  1, 1917. 

9335.  Freight  Burbau  of  thb  Merchants  &  Mfrs.  Asso.  of  Birmingham  v. 
L.  k  N.  R.  R.  Co.  BT  AL.  Rates  on  sugar  from  New  Orleans  and  points  taking  same 
rates  to  Birmingham,  Ala.  H.  E,  Jordan  for  complainant.  W.  A.  NorthcuU  and 
E.  H,  Hart  fat  defendants.    Dismissed  on  request  of  complainant,  May  12,  1917. 

9481  and  sub-Nos.  1  to  7,  inclusive,  by  various  other  parties  complainant.  Miller  A 
Co.  bt  al.  v.  M.  a  N.  £.  R.  R.  Co.  bt  al.  Minimum  weight  on  potatoes  from  points 
in  the  lower  peninsula  of  Michigan.  /.  E,  Robiruon  for  complainants.  D.  Rielyt 
J,  C  Btttt,  and  /.  H,  Campbell  for  defendants.  Dismissed  on  request  of  complainants. 
May  12, 1917. 

9588.  Board  of  Trade  of  the  Crrr  of  Chicaoo  v.  A.,  T.  A  S.  F.  Rt.  Co.  bt  al. 
Famishing  can  for  the  transportation  of  grain  fron  Chicago  to  points  in  central  height 
aModation  and  eastern  trunk  line  territories  and  to  Atlantic  coast  ports.  Jeffery  de 
CampbeU  for  complainant.  A.  H,  Lo$$ow,  Knapp  dc  Campbell,  C.  0,  Atutin,  jr,, 
WmtUm,  Payne,  Strawn  dr  Shaw,  J,  E.  Roberti,  8.  5.  Perry,  R.  V'Fleidier,  E.  8. 
BaUard,  W.J.  Turner,  W.L.Kinter,  M.B.de  H,H.  J6kn9on,H,D.  Palmer,  C.L.  An- 
drv»,  GUnnan,  Cory,  Walker  dr  Howe,  C,  D.  Clark,  /.  StOlwell,  0.  W.  Dynee,  F.  M,  Miner, 
E.  D.  Hotd^kiu,  G.  8.  Hobbe,  W.  A.  Parker,  T,  H,  Burgea,  M.  B.  Pierce,  8.  C.  Prott, 
R.lhmlap,  T.  J.  Norton,  W.  J. Larrabee,  C, B.  Cardy,  N. 8. Brown, D.G.Gray,  K.F, 
Bwge$$,  W.  H.  Biggar,  R.  W.  Moore,  W,  K.  Williame,  and  R.  H.  Widdieombe  for 
defondantB.    Dismissed  on  request  of  complainant,  May  12, 1917. 
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Alabama  A  V.  Ry.  Co.,  National  Commercial  Fixture  Mfn.  Abbo.  • 785 

American  Telephone  <fc  Telegraph  Co.,  Leeds  Co.  v 765 

Atchison,  T.  A  S.  F.  Ry.  Co.,  Board  of  Trade  of  the  City  of  Chicacip  v 765 

Birmingham,  Frt  Bureau,  Merchants  A  Mfrs.  Asso.  of,  v.  L.  A  N.  R.  R.  Co. .  765 

Board  of  Trade  of  the  City  of  Chicago  v.  A.,  T.  A  S.  F.  Ry.  Co 765 

Chicago  Board  of  Trade  V.  A.,  T.  A  S.  F.  Ry.  Co 7^5 

CincinnaU  N.  R.  R.  Co.,  Isbell  Co.  v 765 

Freight  Bureau,  Merchants  A  Mfrs.  Asso.  of  Birmingham  v.  L.  <&  N.  R.  R.  Co. .  765 

W)eU  Co.  ».  C.  N.  R.  R.  Co 765 

Leeds  Co.  •.  Am.  T.  A  T.  Co 765 

Louisville  <%  N.  R.  R.  Co..  Freight  Bureau,  Merchants  A  Mfr^.  Abbo.  of  Bir- 
mingham • 765 

Manistee  A  N.  £.  R.  R.  Co.,  MUler  <  Co.  v 765 

Miller  A  Co.  V.  M.  &  N.  E.  R.  R.  Co 765 

National  Commercial  Fixture  Mfn.  Aflso.  v.  A.  AV.Ry.Co 765 
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REPARATION  GRANTED  UNDER  SUPPLEMENTAL  ORDERS  OF 
THE  COMMISSION  DURING  THE  TIME  COVERED  BY  THIS 
VOLUME.  . 


No  reparation  wasg^ranted  under  supplemental  orders  of  tlie  Commission  during  the 
time  covered  by  this  volume. 
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rrbe  mimber  In  panntbeflts  'oUowtng  ottatloD  IndiostM  whort  commodity  h  eomMirtdJ 

Aloohol,  Dbnatubbo: 

New  OrleanB,  La.,  to  Kansas,  743. 

New  Orleans,  La.,  and  Galveston,  Tex.,  to  Kansas  Oity,  Mo.,  Omaha,  Nebr.,  and 
other  Missouri  River  cities,  727  (733). 
ALmaNUM  Wars.    Western  classification  territory.    Classification,  662. 
Afplxs.    Ogden,  Utah,  to  Sioux  Oity,  Iowa,  stored  in  transit  at  South  Omaha,  Nebr., 

763. 
Baooino^  Buriap,  Oxatbo  OorroN,  Cotton,  Gunnt,  and  Juts.    St.  Louis,  Mo., 

to  Oklahoma,  and  from  Patterson,  Okla.,  to  East  St.  Louis,  111.,  for  beyond,  527. 
Bags,  Burlap,  Oxatsd  Cotton,  Cotton,  Gunnt,  and  Juts.    St.  Louis,  Mo.,  te 

Oklahoma,  and  from  Patterson,  Okla.,  to  East  St.  Louis,  lU.,  for  beyond,  527. 
Bahanab.    New  Orleans,  La.,  and  Galveston,  Tex.,  to  Kansas,  743. 
BbanSi  Dribd.    Kendrick  and  Troy,  Idaho,  to  Missoula,  Butte,  and  Helena,  Mont., 

759. 
BsBT,  Chillbd  and  Frozbn.    New  Yoik  harbor.    Terminal  rules  and  regulations, 

481. 
Bbbr.    La  Crosse,  Wis.,  to  Sioux  Falls,  S.  Dak.,  497. 
Billiard  Tablb  Parts.    S€4  Tablb  Parts,  Billiard. 
BoiLBRS.    Bayonne,  N.  J.    Demuznge,  361. 

Bolts,  Iron.    Pawtucket  and  other  Rhode  Island  points  to  Connecticut  and  Massa- 
chusetts, 499. 
Bolts,  Wood.    Black  River  Spur,  ^^s.,  to  Minnesota  Transfer,  Minn.,  565. 
Bonuis.    St.  Louis,  Mo.,  to  and  from  Keokuk,  Iowa,  and  pointsin  Illinois,  308  (^). 
Bran,  Ricb.    New  Orleans,  La.,  to  Jackson,  Miss.,  364. 
Briok: 

Collinsville,  Okla.,  to  StiUwmter,  Okla.,  513. 
St.  Louis,  Mo.,  to  and  from  Illinois,  308  (328). 
Briox,  Firb^   Mexico,  Mo.,  to  various  destinations,  448. 
Buttxr  and  Buttbrinb.    Southwestern  territory  to  western  trunk  line  territory, 

and  to  the  St.  Loius,  Chicago,  and  Memphis  gateways,  destined  to  C.  F.  A.,  trunk 

Une,  and  southeastern  territories,  379. 
Oabbags.    San  Bsnito,  Tex.,  to  St.  Louis,  Mo.    Refrigeration,  567. 
Oandlbs,  Mining.    Hcdena,  Mont.,  to  Arisona  and  New  Mexico,  755. 
Oannbd  Goods.    New  Orleans,  La.,  to  Kansas,  743. 
Oars,  Emftt  Flat.    St.  Louis,  Mo.,  to  Valliant,  Okla.,  653. 
Obmbmt.    Troy,  N.  Y.,  to  New  England,  416. 
Obmbmt,  Roofing.    Kansas  City  and  St.  Louis,  Mo.,  and  East  St.  Louis,  IlL,  to 

Muskogee,  Tulsa,  and  McAlester,  Okla.,  358. 
Cbatt,  Riob.    New  Orleans,  La.,  to  Jackson,  Miss.,  364. 
Olabb  Ratbb: 

La  Crosse,  Wis.,  to  Minnesota,  512. 

La  Crosse,  Wis.,  from  trunk  line  territocy,  and  Gnnd  RapidB,  Detroit,  and  Sagi- 
naw.  Mich.,  602  (618). 
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Class  Ratbb — Contioued. 

Oil  City,  Fb.,  to  Lake  Michigan  and  Lake  Superior  porta,  and  Minneapolis,  Minn., 

via  lake  and  rail,  439. 
Trunk  line  and  C.  F.  A.  territories  to  Beloit,  Madison,  JanesviUe,  Watertown, 
Stoughton,  Oahkosh,  Wausau,  Eau  Claire,  and  other  Wisconsin  points,  602. 

ClASS  AND  COMMODITT  RaTBS: 

Chesapeake  Bay  and  other  eastern  water  points  to  western  territcny,  via  Cleve- 
land, Ohio,  and  the  great  lakes,  424. 
Duluth,  Minn.,  to  trunk  line  territory,  via  lake  and  rail,  745. 
Gulf  ports  from  Cincinnati,  Ohio,  Louisville,  Ky.,  and  JefiFersonviUe,  and  New 

Albany,  Ind.,  for  export.    Proportional  rates,  543. 
La  Crosse,  Wis.,  and  Winona  and  Red  Wing,  Minn.,  from  trunk  line  territory 

Buffolo,  N.  Y.,  Erie,  Pa.,  and  Detroit,  Mich.,  via  lake  and  rail,  506. 
Lexington,  Ky.,  to  and  from  Cincinnati,  Ohio,  407. 
New  Orleans,  La.,  to  Kansas,  743. 
New  Orleans,  La.,  and  Oalveston,  Tex.,  to  Omaha,  Nebr.,  Kansas  City,  Ma, 

and  other  Missouri  River  cities,  727. 
Wisconsin  to  and  from  trunk  line.  New  England,  and  C.  F.  A.  territories,  602. 
CiAT.    St.  Louis,  Mo.,  to  and  from  Illinois,  308  (328). 
Coal: 

Aknm,  Ohio.    Switching,  305. 

Campbell's  Creek  R.  R.  points  to  Kanawha  &  Michigan  R.  R.  points.    Divistoos, 

574. 
Cincinnati,  Ohio.    Switchii^  abscnrption,  353. 
Coal,  Lump: 

Greenwood,  Ark.,  and  other  pmnts  in  the  Oklahoma-Arkansas  coal  field  to 

Onalaska  and  Sequoyah,  Tex. 
Los  Angeles,  Cal.,  from  Gallup,  N.  Mex.,  Castle  Gate  rate  group,  Utah,  and  Rock 
Springs  district,  Wyo.,  666. 
Covfsb: 

New  Orleans,  La.,  to  Kansas,  743. 

New  Orleans,  La.,  and  Galveston,  Tex.,  to  Kansas  City,  Mo.,  Omaha,  Nel^., 
and  other  Missouri  River  cities,  727  (733). 
Coke.    Sewell,  W.  Va.,  to  Evansville,  Ind.,  753. 

CoMMODnr  Rates.    St.  Louis,  Mo.,  to  and  from  Illinois,  and  Keokuk,  Iowa,  306. 
CoBN  AND  Corn  Pboducts.    Oklahoma  to  Little  'Rock  and  other  Arkansas  points, 

355. 
Cotton: 

Concentration  in  routing,  663. 
Virginia  ports  to  New  England  and  Canada,  441. 
CoTTONSSBD.    Florida  to  Bainbridge,  Ga.,  660. 
OuLVBRTS,  Galvanized  Corruoatbd  Shbbt  Stbbt..    Terre  Haute,  In  \,  to  Texas, 

263. 
Dairt  Products.    Southwestern  territory  to  western  trunk  line  t^ritory,  and  to 

the  St.  Louis,  Chicago,  and  Memphis  gateways,  destined  to  C.  F.  A.,  trunk  line, 

and  southeastern  territories,  379. 
Doors.    Oklahoma  from  Fort  Worth  and  Waco,  Tex.,  286. 

Eaos: 

Chicago,  111.,  St.  Louis,  Mo.,  and  Louisville,  Ky.,  to  southeastern  and  southern 

territories,  and  Havana,  Cuba.    Refrigeration,  582. 
Nashville,  L^>anon,  and  Watertown,  Tenn.,  to  Boston,  Fkovidence,  New  York, 

Philadelphia,  and  Baltimore,  CharlesUm,  Savannah,  Jadnonv^Ue,  Ttunpa, 

New  Orleans,  and  Havana,  Cuba.    Refrigeration,  582. 
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Southwestern  territory  to  western  trunk  line  territory,  and  to  the  St.  Louis, 
Chicago,  and  Memphis  gateways,  destined  to  0.  F.  A.,  trunk  line,  and  south- 
eastern territories,  379. 
Excelsior.    Cleveland,  Tenn.,  to  Cincinnati,  Ohio,  557. 
ExpLOSivBB,  High: 

Kingston  and  Port  Ewen,  N.  Y.,  to  Boston,  Mass.,  and  other  points  in  New 

England,  596. 
St.  Louis,  Mo.,  to  Illinois,  308  (330). 
Thompsons  Point,  N.  J.,  to  Yellow  Rock,  Ky.,  531. 
FA8TBNIN08,  Rail.    Ayers,  La.,  to  Valliant,  Okla.,  653. 
Fbbd,  Lite-Stock.    Hammond,  Ind.,  to  Pennsylvania,  New  York,  New  Jersey,  and 

New  England,  491. 
FnriNOS,  Cast-Iron  Pipe.    Anniston  and  Bessemer,  Ala.,  to  El  Segundo,  Cal.,  757. 
Flaxseed.    Oklahoma  to  Little  Rock  and  other  Arkansas  points,  355. 
Flooring,  Hardwood.    Cadillac,  Mich.,  to  Salt  Lake  City,  Utah,  750. 
Flour.    Idaho  and  Utah  to  California  and  Nevada,  714. 
FRum.    St.  Louis,  Mo.,  to  and  from  lUinois,  308  (315). 

Furniture.    Wichita,  Kans.,  from  Mississippi  River  crossings,  Chicago,  HI.,  and 
points  east  thereof,  mixed  in  carloads,  and  reshipped  to  Oklahoma  and  Texas,  339. 
Glass,  Window.    Columhus,  Ohio,  to  La  Crosse,  Wis.,  602  (613). 
Grain: 

Chicago,  111.,  to  trunk  line  territory  east  of  Niagara  frontier,  345. 
Cincinnati,  Ohio.    Switching  absorption,  353. 
St.  Louis,  Mo.,  to  Illinois,  308  (322). 
Grain,  Distillers'  Dried.    Louisville,  Ky.,  to  Pennsylvania,  New  York,  New 

Jersey,  and  New  England,  mixed  into  feed  at  Hammond,  Ind.,  491. 
Grain  Products: 

Chicago,  HI.,  to  trunk  line  territory  east  of  Niagara  frontier,  346. 
St.  Louii,  Mo.,  to  Illinois,  308  (322). 
Gravel.    Illinois  to  St.  Louis,  Mo.,  308  (328). 
Hat.    Mount  Vernon,  Ohio,  to  North  Philadelphia,  Pa.,  530. 
HxMPSBBD.    Oklahoma  to  Little  Rock  and  other  Arkansas  points,  355. 
Hoos.    Lyman,  Iowa,  to  Calumet  Park,  HI.,  stopped  in  transit  at  Valley  Junction; 

Iowa,  for  feeding  and  watering,  509. 
Hulls,  Ground  Rioe.    New  Orleans,  La.,  to  Jackson,  Miss.,  364. 
Implements,  Agricultural.    St.  Louii,  Mo.,  to  and  from  Keokuk,  Iowa,  and  pointb 

in  Illinois,  308  (325). 
Iron  Articles: 

Pawtucket  and  other  Rhode  Island  points  to  Connecticut  and  Massachusetts,  499. 
Pittsburgh,  Pa.,  to  La  Crosse.  Wis.,  602  (613). 

St.  Louis,  Mo.,  to  and  from  Keokuk,  Iowa,  and  points  in  Illinois,  308  (312). 
Iron,  Pio.    La  Crosse,  Wis.,  from  Birmingham,  Ala.,  and  Chattanooga  and  La  Fol- 

lette,  Tenn.,  554. 
Jars.  Glass  Frur.    St.  Louis,  Mo.,  to  and  from  Keokuk,  Iowa,  and  points  in  Illinoii, 

308(327). 
Labd  Substitute.    Houston,  Tex.,  to  Oklahoma,  349. 
LiMTBRs,  Cotton: 

Concentration  in  routing,  663. 
Virginia  ports  to  New  England  and  Canada,  441. 
LiYB  Stock.    St.  Louis,  Mo.,  to  and  from  Illinois,  308  (319). 
LoooMOTfTES  AND  TENDERS.    Philadelphia,  P^,  to  Valliant,  Okla.,  65S* 
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Lumber: 

Bridgep<^,  m.,  to  Runona.  OkU.,  493. 

Helena,  Ark.»  to  Thebes,  111.,  destined  for  beyond,  277. 

Iowa  and  Miflsouri  from  St.  Loius,  Mo.,  and  grouped  points,  and  Cairo,  HI.,  and 

grouped  points,  401. 
St.  Louis,  Mo.,  to  Illinois,  308  (328). 
Texas  ports  from  Louisiana  and  Texas,  for  export,  275. 
Lumber  Products: 

Iowa  and  Missouri  from  St.  Louis,  Mo.,  and  grouped  points,  and  Cairo,  ID.,  and 

grouped  points,  401. 
Texas  ports  from  Louisiana  and  Texas,  for  export,  275. 
Lumber,  Rough  Hardwood.    Okolona,  Ark.,  to  Morehouse,  Mo.,  unloaded,  sorted, 

and  squared,  and  reshipped  to  St.  Louis,  Mo.,  and  other  points,  548. 
Machinery  and  Machines,  Bag.    Philadelphia,  Pa.,  to  Camas,  Wash.,  495. 
Meal,  Corn  Oil.    Indianapolis,  Ind.,  to  Hammond,  Ind.,  mixed  into  feed,  and  re- 
shipped  to  Pennsylvania,  New  York,  New  Jersey,  and  New  England,  491. 
Meats,  Fresh: 

St.  Louis,  Mo.,  to  Fort  Worth  and  North  Fort  Worth,  Tex.,  consigned  from  New 

York,  N.  Y.,  and  Jersey  City  and  Newark,  N.  J.,  365. 
St.  Louis,  Mo.,  to  and  from  Illinois,  308  (317>318). 
MiLX.    Mississippi  to  New  Orleans,  La.,  297. 
MiLLWORK.    Oklahoma  from  Fort  Worth  and  Waco,  Tex.,  286. 
Molasses.    New  Orleans,  La.,  and  Galveston,  Tex.,  to  Kansas  City,  Mo.,  Omaha, 

Nehr.,  and  other  Missouri  River  cities,  727  (733). 
Molasses,  Blackstrap.    Mobile,  Ala.,  to  Hopkinsville,  Ky.,  558. 
Muzzles,  Animal.    Sacramento,  Cal.,  from  Michigan  City  and  La  Fayette,  Ind., 

Chicago,  m.,  and  Cincinnati,  Ohio,  515. 
Nails,  Roofing.    Kansas  City  and  St.  Louis,  Mo.,  and  East  St.  Louis,  Hi.,  to  Mus- 
kogee, Tulsa,  and  McAlester,  Okla.,  358. 
Nuts,  Iron.    Pawtucket  and  other  Rhode  Island  points  to  Connecticut  and  Massa- 
chusetts, 499. 
Oil  Cake,  Corn.    Indianapolis,  Ind.,  to  Hammond,  Ind.,  mixed  into  feed,  and 

reshipped  to  Pennsylvania,  New  York,  New  Jersey,  and  New  England,  491. 
Oil,  Linrbed.    Minneapolis,  Minn.,  and  Superior,  Wis.,  to  San  Francisco,  Sacra- 
mento, and  Los  Angeles,  Cal.,  519. 
Ore,  Iron.    Lake  Erie  ports  to  Ohio,  West  Virginia,  and  Pennsylvania,  368. 
Packing-Housb  Products: 

Houston.  Tex.,  to  Oklahoma,  349. 
St.  Louis,  Mo.,  to  and  from  Illinois,  308  (317-318). 
Paper,  Buildino  and  Prepared  RooriNO.    Kansas  City  and  St.  Louis,  Mo^  and 

East  St.  Louis,  HI.,  to  Muskogee,  Tulsa,  and  McAlester,  Okla.,  358. 
Paper,  Toilet: 

Chester,  Pa.,  to  Hammonton  and  other  New  Jersey  points,  503. 
Philadelphia  and  Chester,  Pa.,  to  Atlanta  and  other  points  in  Geoigia,  Nortb 
Carolina,  South  Carolina,  and  Alabama,  525. 
Petroleum: 

Kansas  and  Oklahoma  to  St.  Louis,  Mo.,  279. 
St.  Louis,  Mo.,  to  Illinois,  308  (324). 
Pbteoleum  Produots: 

Kansas  and  Oklahoma  to  St.  Louls»  Mo.,  279. 
St.  Louis,  Mo.,  to  Illinois,  308  (324). 
PiOKLBS.    West  Olive,  Mich.,  to  Chicago,  111.,  502. 
Pipx,  Oa0I^Ibon.    Anniston  and  Bessemer,  AJa.,  to  El  Segundo,  Oa!.,  767. 
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P0U8H,  RiOB.    New  Orleutf,  Ia.,  to  JtcksoD,  Mias.,  364. 

POTATOBS: 

Hoh,  Gal.,  to  Chicago,  111.,  266. 

Wisconaiii  and  Minneeota  to  Chicago,  Pearia,  Rockford,  and  Savanna,  Dl.,  St. 
Louis  and  Kansas  City,  Mo.,  Omaha,  Nebr.,  Sioux  City,  Des  Moinee,  Mason 
City,  and  Dubuque,  Iowa,  and  La  Crosse,  Wis.    Car  fitting,  426. 
PouiTRT,  Dbbssbd: 

Naahville,  Lebanon,  and  Watertown,  Tenn.,  to  Boston,  Providence,  New  York, 

Philadelphia,  and  Baltimore.    Refri^reration ,  582. 
Southwestern  territory  to  western  territory,  and  to  the  St.  Louis,  Chicago,  and 
Memphis  gateways,  destined  to  C.  F.  A.,  trunk  line,  and  southeastern  terri- 
tories, 379. 
Poultry,  Livb.    Nashville,  Lebanon,  and  Watertown,  Tenn.,  to  Boston,  Provi- 
dence, New  York,  Philadelphia,  and  Baltimore.    ReMeeration,  582. 
PowDBR.    St.  Louis,  Mo.,  to  Illinois,  308  (330). 
Radiators,  Cast-Iron.    Bayonne,  N.  J.    Demurrage,  361. 
Rails,  Stbbl  Railroad.    Ayers,  La.,. to  Valliant,  Okla.,  653. 
RiCB.    New  Orleans,  La.,  to  Kansas,  743. 
RiOB  Products.    New  Orleans,  La.,  to  Jackson,  Miss.,  364. 
Sand.    Illinois  to  St.  Louis,  Mo.,  308  (328). 
Sash.    Oklahoma  from  Fort  Worth  and  Waco,  Tex.,  286. 
Sbbd,  MnxBT.    Oklahoma  to  Little  Rock  and  other  Arkansas  point*,  355. 
Shinolbs.    Lowell,  Mass.    Storage  chari^res,  523. 

Shinolbs,  Cbdar.    Oregon,  Washington,  and  British  Columbia  to  Chicago,  111., 
St.  Louis,  Mo.,  and  points  in  Indiana,  IllinoiB,  Wisconsin,  Michigan,  Missouri, 
and  Iowa,  443. 
Silk,  Raw.    Official  classification  territory.    Classification,  578. 
Stbbl  Articlbs: 

Pawtucket  and  other  Rhode  Island  points  to  Connecticut  and  Massachusetts,  499. 
Pittsbuii^,  Pit.,  to  La  Crosse,  Wis.,  602  (613). 

St.  Louis,  Mo.,  to  and  from  Keokuk,  Iowa,  and  points  in  Illinois,  308  (312). 
8»bbl,  Hoop  and  Band.    Pawtucket  and  other  Rhode  Island  points  to  Connecticut 

and  Massachusetts,  499. 
Stonb.    Illinois  to  St.  Louis,  Mo.,  308  (328) 
SiONB,  Rough  and  Rough  Sawbd.    Bedford,  Ind.,  to  Toronto  and  Hamilton, 

Canada,  488. 
SrmAWBBRRiBS.    Florida  to  trunk  line  territory.    Refrigeration,  645. 
Sugar: 

New  Orieans,  La.,  to  Kansas,  743. 

New  Orleans,  La.,  and  Galveston,  Tex.,  to  Kansas  City,  Mo.,  Omaha,  Nebr.,  and 
other  Missouri  River  cities,  727  (733). 
Sugar,  Raw.    New  Orleans  and  other  Louisiana  points  to  Sugarland,  Tex.,  533. 
Tablb  Parts,  Biiuard.    Muskegon,  Mich.,  to  Mexico  City,  Mexico,  via  New 

Orleans,  La.,  598. 
TiLB.    St.  Louis,  Mo.,  to  and  from  Illinois,  308  (328). 
Undbrvrambs,  Stbbl.    St.  Louis,  Mo.,  to  Valliant,  Okla.,  653. 
UTBNSiui,   Aluminum  Kitohbn.    Western  classification   tsfiitory.    Classification, 

602. 
VAmNiBB.    Muakegcm,  Mich.,  to  Mexico  City,  Mexico,  via  New  Orleans,  Lr.,  598. 
Vbobtablbs: 

St.  Louis,  Mo.,  to  and  from  Illinois,  306  (815). 
San  Benito,  Tex.,  to  St.  Lquis,  Mo.    Refrigeration,  567. 
Wabtb,  Silk.    OflSdal  cla«ification  territory.    Classification,  578, 
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Wbanbbs,  Oalv.    SAcrameoto,  Gal.,  Iiom  Michigan  City  and  Ia  Fayette,  Ind., 

Chicago,  ni.,  and  Cincinnati,  Ohio,  515. 
Whbat: 

Idaho  and  Utah  to  California  and  Nevada,  714. 

Oklahoma  to  Little  Rock  and  other  Arkansas  points,  355. 

Wikox,  Mo.,  to  Chicago,  111.,  552. 
Wheat  Products: 

Idaho  and  Utah  to  Calilomia  and  Nevada,  714. 

Oklahoma  to  Little  Rock  and  other  Arkansas  points,  355. 
WiBS,  Iron  and  Stbbl.    Pitwtucket  and  other  Rhode  Island  points  to  Connecticot 
and  liassachusetts,  499. 
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Ada,  Okla.,  from  Houston,  Tex.    P«ckin^hou8e  products  and  lard  substitute,  349. 

Akron,  Ohio.    Switching  chaiges  on  coal,  805. 

Alabama  from  Philadelphia  and  Chester,  Pa.    Toilet  paper,  525. 

Alaska  to  and  from  Seattle  and  other  Washington  points.    Rates  and  rules  governing 

transportation,  680. 
Alliance,  Fla.,  to  Bainbridge,  Ga.    Cotton  seed,  660. 
Altoona,  Pa.,  from  Mount  Vernon,  Ohio,  reconsigned  to  North  Philadelphia,  PiL 

Hay,  530. 
Altus,  Okla.,  to  St.  Louis,  Mo.    Dairy  products,  379. 
Altus,  Okla.,  from  Wichita,  Kans.    Furniture,  339. 
Amarillo,  Tex.,  from  Wichita,  Kans.    Furniture,  339. 
Anmston,  Ala.,  to  £1  Segundo,  Cal.    Cast-iron  pipe  and  fittings,  767. 
Anthony,  Kans.,  from  New  Orleans,  La.    Class  and  commodity  rates,  748. 
Anthony,  Kans.,  from  New  Orleans,  La.,  and  Galveston,  Tex.    Class  and  commodity 

rates;  fourth  secti<m,  727. 
Arizona  from  Helena,  Mont.    Mining  candles,  755. 
Arkansas  from  Oklahoma.    Wheat  and  com,  wheat  and  corn  products,  flaxseed, 

millet  seed,  and  hempseed,  855. 
Arkansas  to  St.  Louis  and  Kansas  City,  Mo.,  and  Memphis,  Tenn.    Dairy  products, 

879. 
Arkansas  to  western  trunk  line  territory,  and  to  St.  Louis,  Chicago,  and  Memj^us 

gateways,  destined  to  0.  F.  A.,  trunk  line,  and  southeastern  territories.    Dairy 

products,  879. 
Arkansas  GLty,  Kans.,  from  New  Orleans,  La.    Class  and  commodity  rates,  743. 
Arkansas  City,  Kans.,  from  New  Orleans,  La.,  and  Galveston,  Tex.    Class  and  com- 
modity rates;  fourth  section,  727. 
Atlanta,  Ga.,  from  Philadelphia  and  Chester,  Pa.    Toilet  paper,  525. 
Atlantic  ports  from  Nashville,  Lebanon,  and  Watertown,  Tenn.    Eggs  and  poultry, 

582. 
Ayen,  La.,  to  Valliant,  Okla.    Steel  railroad  rails  and  fastenings,  663. 
Bainbridge,  Ga.,  from  Florida.    Cotton  seed,  660. 
Baltimore,  Md.,  from  Nashville,  Lebanon,  and  Watertown,  Tenn.    Eggs  and  pouftry, 

582. 
Baltimore,  Md.,  from  Texas.    Dairy  products,  879. 
Bamum,  Minn.,  to  Chicago,  Peoria,  Rockf(»rd,  and  Savanna,  ill.,  St.  Louis  and 

ITansss  City,  Mo.,  Omaha,  Nebr.,  Sioux  City,  Des  Moines,  Mason  City,  and  Dubuque, 

Iowa,  and  La  Crosse,  Wii.    Potatoes,  426. 
Bartlesville,  Okla.,  from  Houston,  Tex.    Piusking-house  products  and  lard  substitute. 

Bayonne,  N.  J.    Demurrage  on  radiators  and  boUeiB,  361. 

Beaumont,  Tex.,  from  Louisiana  and  Texas,  for  export.    Lumber  and  lumber  prod- 
acti»275. 
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Beauregard,  MiflB.,  to  New  Orieans,  La.    Milk,  297. 

Bedford,  Jnd.,  to  Toronto  and  Hamilton,  Canada.    Rougji  sawed  and  nm^  Btonei, 

488. 
Beloit,  Wis.,  to  and  from  tnink  line  and  C.  F.  A.  territmes.    Glaas  fatea,  602  (617). 
Beflsemer,  Ala.,  to  £1  Segundo,  Cal.    Cast-iron  pipe  and  fittings,  767. 
Binnlngham,  Ala.,  to  La  Crosse,  Wis.    Pig  iron,  554. 
Black  River  Spur,  Wis.,  to  Minnesota  Transfer,  Minn.    Wood  bolts,  565. 
Boston,  Mass.,  from  Kingston  and  Port  Ewen,  N.  Y.    High  ezplosivee,  596. 
Boston,  Mass.,  from  Nashville,  Lebanon,  and  Watertown,  Tenn.    £gg8  and  poohiy, 

582. 
Boston,  Mass.,  from  Texas.    Dairy  products,  379. 
Bridgeport,  lU.,  to  Ramona,  Okla.    Lumber,  493. 
British  Columbia  to  Chicago,  111.,  St.  Louii,  Mo.,  and  Indiana,  Illinois,  lli/4iigM>, 

Wisconsin,  Missouri,  and  Iowa.    Cedar  shingles,  443. 
Brookhaven,  Miss.,  to  New  Orleans,  La.    Milk,  297. 
Buffalo,  N.  Y.    Switching  allowances,  267. 
Buffalo,  N.  Y.,  to  La  Crosse,  Wis.,  and  Red  Wing  and  Winona,  Minn.,  lail-andlake. 

Class  and  commodity  rates,  506. 
Buffalo,  N.  Y.,  from  Oil  City,  Franklin,  McClintock,  River  Ridge,  and  South  Oil  City, 

Pa.,  destined  to  Lake  Michigan  and  Lake  Superior  ports,  and  Minnei^lis,  via  tail 

and  lake.    Class  rates,  439. 
Buffalo,  N.  Y.,  from  Texas.    Dairy  products,  379. 
Buffalo,  N.  Y.,  to  and  from  Wisconsin.    Class  and  commodity  rates,  602. 
Butte,  Mont.,  from  Kendrick  and  Troy,  Idaho.    Dried  beans,  759. 
Cadillac,  Mich.,  to  Salt  Lake  City,  Utah.    Hardwood  flooring,  750. 
Cairo,  111.,  to  Iowa  and  Minouri.    Lumber  and  lumber  products,  401. 
California  from  Gallup,  N.  Mex.,  Castle  Gate  rate  group,  Utah,  and  Rock  Springs 

district,  Wyo.    Lump  coal,  666. 
California  from  Idaho  and  Utah.    Wheat  and  wheat  products,  714. 
Calumet  Park,  111.,  from  Lyman,  Iowa,  stopped  in  transit  at  Valley  Junction^  Iowa, 

for  feeding  and  watering.    Hogs,  509. 
Camas,  Wash.,  frc»n  Philadelphia,  Pa.    Machinery  and  machines,  495. 
Cambridge,  Minn.,  to  Chicago,  Peoria,  Rockford,  and  Savanna,  111.,  St.  Louis  and 

Kansas  City,  Mo.,  Omaha,  N^r.,  Sioux  City,  Des  Moines,  Mason  City,  and  Dubuque, 

Iowa,  and  La  Crosse,  Wis.    Potatoes,  426. 
CampbellsCreekR.R.  points  to  Kanawha  A  Michigan  R.R.  points.    Coal;  divnooi, 

574. 
Canada  frc»n  Virginia  ports.    Cotton  and  cotton  linters,  441. 
Castle  Gate  rate  group,  Utah,  to  Los  Angeles  and  other  southon  California  points. 

Lump  coal,  666. 
Central  froight  association  territory  from  Arkansas,  Oklahoma,  and  Texas.    Dairy 

products,  379. 
Coltral  freight  association  territory  from  Thebes,  BL,  (wynatlng  at  Helena,  Aik. 

Lumber,  277. 
Central  freight  association  territory  to  and  from  Wisoonon.    Glass  and  oommodity 

rates,  602. 
Charleston,  8.  C,  from  Nashville,  Lebanon,  and  Watertown,  Tenn.,  and  Ctuci^o, 

111.,  St.  Louis,  Mo.,  and  LouisviUe,  Ky.  Eggs,  582. 
(Siattanooga,  Tenn.,  to  La  Crosse,  Wis.  Pig  iron,  554. 
Chesapeake  Bay  and  other  eastern  water  points  to  western  territory,  via  Oevelaad, 

Ohio,  and  the  great  lakes.    Class  and  commodity  rates,  424. 
Chester,  Pa.,  to  Atlanta  and  other  points  in  Geoigia,  North  Carolina,  South  pAyni»»^ 

and  Alabama.    Toilet  paper,  525. 
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Chester  ,  Pa.,  to  Hammonton  and  other  Neiw  Jersey  points.    Toilet  paper,  503. 

Chicago,  m.,  firam  Holt,  Cal.    Potatoes,  266. 

Chicago,  111.,  from  Oklahoma,  Texas,  and  Aricansas.    Dairy  products,  379. 

Qiicago,  111. ,  irom  Oregon,  Washington,  and  British  Columbia.    Cedar  shingles,  443. 

Chicago,  HI.,  to  Sacramento,  Cal.    Animal  muzzles  and  calf  weaners,  515. 

Chicago,  HI.,  to  southeastern  and  southern  territories,  and  Havana,  Cuba.    Eggs,  582. 

Chicago,  HI. ,  to  trunk  line  territory  east  of  Niagara  frmitier.    Grain  and  products,  345. 

Chicago,  HI.,  from  West  Olive,  Mich.    Piddes,  502. 

Cbicago,  HI.,  to  Wichita,  Kans.,  mixed  in  carloads,  and  reshipped  to  Oklahoma  and 
Texas.    Furniture,  338. 

Chicago,  HI.,  from  Wilcox,  Mo.    Wheat,  552. 

Chicago,  HI.,  from  Wisconsin  and  Minnesota.    Potatoes,  426. 

Chickasha,  Okla.,  to  St.  Louis,  Mo.    Dairy  products,  379. 

Chickasha,  Okla.,  from  Wichita,  Kans.    Furniture,  339. 

Chillicothe,  Tex.,  frc»n  Wichita,  Kans.    Furniture,  339. 

Cincinnati,  Ohio.    Absorption  of  smtching  charges  on  coal  and  grain,  353. 

Cincinnati,  Ohio,  from  Cleveland,  Tenn.    Excelsior,  557. 

Cincinnati,  Ohio,  to  Gulf  ports,  for  export.    Class  and  conmiodity  rates,  543. 

Cincinnati,  Ohio,  to  and  from  Lexington,  Ey.    Class  and  commodity  rates,  407. 

Cincinnati,  Ohio,  to  Sacramento,  Cal.    Animal  muzzles  and  calf  weaners,  515. 

Cincinnati,  Ohio,  to  and  from  Wisconsin.    Class  and  commodity  rates,  602. 

develsnd,  Ohio,  from  eastern  territory,  destined  to  western  territory,  via  the  great 
lakes.    Class  and  commodity  rates,  4^, 

Cleveland,  Ohio,  from  Texas.    Dairy  products,  379. 

Cleveland,  Tenn.,  to  Cincinnati,  Ohio.    Excelsior,  557. 

Clinton,  Okla.,  to  St.  Louis,  Mo.    Dairy  products,  379. 

Coast  group  to  Chicago,  HI.,  St.  Louis,  Mo.,  and  Indiana,  Hlinob,  Michigan,  Wiscon- 
sin, Missouri,  and  Iowa.    Cedar  shingles,  443. 

Coffeyville,  Kans.,  from  New  Orleans,  La.    Class  and  commodity  rates,  743. 

Coffeyville,  Kans.,  from  New  Orleans,  La.,  and  Galveston,  Tex.  Class  and  com- 
modity rater,  fourth  section,  727. 

Ooninsville,  OUa.,  to  StiUwater,  Okla.    Bride,  513. 

Columbus,  Ohio,  to  La  Crosse,  Wis.    Window  glass,  602  (613). 

Connecticut  firom  Pawtucket  and  other  Rhode  Island  points.  Iron  and  steel  artides, 
499. 

OTStal  Springs,  Miss.,  to  New  Orleans,  La.    Milk,  297. 

Cypress,  Fla.,  to  Bainbridge,  Ga.    Cotton  seed,  660. 

Dalhart,  Tex.,  from  Widiita,  Kans.    Furniture,  339. 

DardaneUe,  ijk.,  to  St.  Louis  and  Kansas  City,  Mo.,  and  Memphis,  Tenn.  Dairy 
products,  379. 

Darlington,  R.  I.,  to  Connecticut  and  Massachusetts.    Iron  and  sted  artides,  499. 

Des  Moines,  Iowa,  from  Wisconsin  and  Minnesota.    Potatoes,  426. 

DeHoit,  Mich.,  to  La  Crosse,  Wis.    Class  rates,  602  (613). 

Detroit,  Mich.,  to  La  Crosse,  Wis.,  and  Winona  and  Red  Wing,  Minn.,  rail-and-lake. 
Class  and  commodity  nU»s,  606. 

Dubuque,  Iowa,  from  Wisconsin  and  Minnesota.    Potatoes,  426. 

Duluth,  Minn.    Dockage  absorption,  300. 

Duluth,  Minn. ,  to  trunk  line  territory.    Lake-and-rail  class  and  commodity  rates,  745. 

Durant,  OUa.,  from  Houston,  Tex.    Packing-house  products  and  lard  substitute,  349. 

Eaet  Haven,  Conn.,  fromManafidd,  Mass.    Iron  and  sted  artides;  fourth  section,  499. 

Eaet  St.  Louis,  HL,  to  Iowa  and  MisK>uri.    Lumber  and  lumber  products,  401. 

East  St.  Louis,  HI.,  to  Muidkogee,  Tulm,  and  McAlester,  Okla.  Prepared  roo6ng  and 
building  paper,  and  roofing  mdb  and  cement,  368. 

MLaa 
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East  St.  Looif,  111.,  from  PatteratMi,  Olda.    Bagi  and  baggfing,  527. 

Eastern  cities  from  Nashville,  Lebanon,  and  Watertown,  Tenn.    Eggs  and  pooltiy, 

582. 
Eastern  territory  to  western  territory,  via  Cleveland,  Ohio,  and  the  great  lakes,    das 

and  commodity  rates,  424. 
Eastern  trunk  line  territory  from  Florida.    Strawberries,  645. 
Eau  Claire,  Wis.,  from  New  Yoric,  N.  Y.    Class  rates,  602  (630). 
El  Reno,  Okla.,  frc»n  Wichita,  Kans.    Fumitore,  839. 

El  Segundo,  Cal.,  from  Anniston  and  Bessemer,  Ala.    Cast-iron  pipe  and  fittingi,  757. 
Elk  City,  Okla.,  to  St.  Louis,  Mo.    Dairy  products,  379. 
Elk  City,  Okla.,  from  Wichita,  Kans.    Furniture,  339. 
Emporia,  Kans.,  from  New  Oleans,  La.    ClasB  and  commodity  rates,  743. 
Emporia,  Kans.,  from  New  Orleans,  La.,  and  Galveston,  Tex.    Class  and  conmiodity 

rates;  fourth  section,  727. 
Enid,  Okla.,  to  St.  Louis,  Mo.    Dairy  products,  379. 
Erie,  Pa.,  to  La  Crosse,  Wis.,  and  Red  Wing  and  Winona,  Minn.,  rail-and-lake.    ClaM 

and  commodity  rates,  506. 
Erie,  Pit.,  from  Oil  City,  Franklin,  McClintock,  River  Ridge,  and  South  Oil  City, 

Pa.,  destined  to  Lake  Michigan  and  Lake  Superior  ports,  and  Minneapolis,  Minn.« 

via  rail  and  lake.    Class  rates,  439. 
Evansville,  Ind.,  to  Iowa  and  Missouri.    Lumber  and  lumber  fvoducts,  401. 
EvansviUe,  Ind.,  from  Mobile,  Ala.    Blackstrap  molasses;  fourth  section,  558. 
Evansville,  Ind.,  from  Sewell,  W.  Va.    Coke,  753. 
Fairgrounds,  Fla.,  to  Bainbridge,  0%.    Cottonseed,  660. 
Fayetteville,  Ark.,  to  St.  Louis  and  Kansas  City,  Mo.,  and  Memphis,  Tenn.    Daiiy 

Iffoducts,  379. 

Florida  to  Bainbridge,  Ga.    Cotton  seed,  660. 

Florida  to  trunk  line  territory.    Strawberries,  645. 

Poigan,  Okla.,  from  Wichita,  Kans.    Furniture,  839. 

Fort  Smith,  Ark.,  to  St.  Louis  and  Kansas  City,  Mo.,  and  M«nphis,  Tenn.    Dairy 

products,  379. 
Fort  Worth,  Tex.,  to  Oklahoma.    Saah,  doors,  and  other  millwork,  286. 

Fort  Worth,  Tex.,  from  St.  Louis,  Mo.,  consigned  from  New  York,  N.  Y.,  and  Jersey 
City  and  Newark,  N.  J.    Fresh  meats,  365. 

Franklin,  Pa.,  to  Lake  Michigan  and  Lake  Superior  ports,  and  Minneapolis,  Ifinn., 
via  lake  and  rail.    Class  rates,  439. 

Frederick,  Wis.,  to  Chicago,  Peoria,  Rockford,  and  Savanna,  111.,  St.  Louis  and  Kan- 
sas City,  Mo.,  Omaha,  Nebr.,  Des  Moines,  Sioux  City,  Mason  City,  and  Dubuqns, 
Iowa,  and  La  Crosse,  Wis.    Potatoes,  426. 

Gallup,  N.  Mex.,  to  Los  Angeles  and  other  southern  Califomia  points.    Lump  coal, 

AHA 

Galveston,  Tex.,  to  Kansas.    Bananas,  748. 

Galveston,  Tex.,  from  Louisiana  and  Texas,  for  export.  Lumber  and  lumber  prod- 
ucts, 275. 

Galveston,  Tex.,  from  New  Orleans,  La.    Raw  sugar;  fourth  section,  533. 

Galveston,  Tex.,  to  Omaha,  Nebr.,  Kansas  City,  Mo.,  Sioux  City,  Iowa,  and  other 
MuBouri  River  cities.    Class  and  commodity  rates,  727. 

Galveston,  Tex.,  to  St.  Louis  and  Kansas  City,  Mo.,  and  Chicago,  111.,  and  New  Or- 
leans, La.    Dairy  products,  379. 

Georgia  from  Philadelphia  and  Chester,  Pit.    Toilet  paper,  525. 

Gibsons  Point,  Pa.,  from  Chester,  Pit.    Toilet  paper;  fourth  section,  508. 

Gould,  Okla.,  from  Wichita,  Kans.    Furniture,  339. 

Qwad  Rapids,  Mich.,  to  La  Croaw,  Wis.    Class  rates,  602  (613). 
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(kmi  lakes  from  Mstem  territory,  via  develand,  Ohio,  dasdned  to  westem  territorjr. 

GIms  and  commodity  rates,  424. 
Qreenwood,  Aric.,  to  Omdaska  and  Sequoyah,  Tez.    Goal,  657. 
Gnmingen,  Minn.,  to  Chicago,  Peoria,  Rockford,  and  Savanna,  ID.,  St.  Louis  and 

Kansas  City,  Mo.,  Omaha,  Nebr.,  Sioux  City,  Des  Moines,  Mason  City,  and  Du- 
buque, Iowa,  and  La  Crosse,  Wis.    Potatoes,  426. 
Gull  ports  from  Cincinnati,  Ohio,  Louimlle,  Ky.,  and  Jefferson viUe  and  New 

Albany,  Ind.,  for  export.    Class  and  commodity  rates,  543. 
Guthrie,  Okla.,  from  Houston,  Tex.    Pteking-house  products  and  laid  substitute, 

349. 
Hamilton,  Canada,  from  Bedford,  Ind.    Rough  sawed  and  rough  stone,  488. 
Hammond,  Ind.,  from  Louisville,  Ky.,  and  bidianapoUs,  Ind.,  mixed  and  reshipped 

to  Pennsylvania,  New  York,  New  Jersey,  and  New  England.    live-stock  feed,  491. 
Hammonton,  N.  J.,  from  Chester,  Pa.    Toilet  paper,  503. 
Havana,  Cuba,  from  Nashville,  Lebanon,  and  Watertown,  Tenn.,  Chicago,  HI.,  St. 

Louis,  Mo.,  and  Louis ville,  Ky.    Eggs,  582. 
Haselhurst,  Miss.,  to  New  Orleans,  La.    Milk,  297. 
Helena,  Ark.,  to  Thebes,  lU.,  for  beyond.    Lumbw,  277. 
Helena,  Mont.,  to  Arizona  and  New  Mexico.    Mining  candles,  755. 
Helena,  Mont.,  from  Kendrick  and  Troy,  Idaho.    Dried  beans,  759. 
Henderson,  Ky.,  from  Mobile,  Ala.    Blackstrap  molasses;  fourth  section,  558. 
Hobart,  Okla.,  from  Wichita,  Kans.    Furniture,  339. 
Holt,  Cal.,  to  Chicago,  111.    Potatoes,  266. 
Hopedale,  Mass.,  from  Pawtucket  and  other  Rhode  Island  points.    Iron  and  steel 

articles,  499. 
HopkinsviUe,  Ky.,  from  Mobile,  Ala.    Blackstrap  molasses,  558. 
Houston,  Tex.,  to  Oklahoma.    Packing-house  products  and  lard  substitute,  349. 
Houston,  Tex.,  to  St.  Louis  and  Kansas  City,  Mo.,  Chicago,  HI.,  and  New  Orieans, 

La.    Dairy  products,  379. 
Hudson,  N.  Y.,  to  New  England.    Cement;  fourth  section,  416. 
Hutchinson,  Kans.,  from  New  Orleans,  La.    Class  and  commodity  rates,  743. 
Hutchinson,  Kans.,  from  New  Orleans,  La.,  and  Galveston,  Tex.    Class  and  com- 
modity rates;  fourth  section,  727. 
Idaho  to  California  and  Nevada.    Wheat  and  wheat  products,  714. 
nUnoifl  from  Oregon,  Washington,  and  Britidi  Columbia.    Cedar  shingles,  443. 
Illinois  to  and  from  St.  Louis,  Mo.,  and  Keokuk,  Iowa.    Commodity  rates,  308. 
Illinois  from  Winonsin  and  Minnesoto.    Pototoes,  426. 
Independence,  Kans.,  from  New  Orieans,  La.    Class  and  commodity  rates,  743. 
Independence,  Kans.,  from  New  Orieans,  La.,  and  Galveston,  Tex.    Qan  and  com* 

modiiy  rates;  fourth  section,  727. 
TnHiMi^  from  Oregon,  Washington,  and  British  Columbia.    Cedar  diins^es,  443. 
Indianiqiwlis,  Ind.,  to  Hammond,  Ind.,  mixed  and  reshipped  to  Pennsylvania,  New 

Yoric,  New  Jeraey,  and  New  England.    Cofn-oil  cake  and  corn-oil  meal,  491. 
Iowa  from  Oregon,  Washington,  and  British  Columbia.    Cedar  shingles,  443. 
Iowa  from  St.  Louis,  Mo.,  and  grouped  points,  and  Cairo,  HI.,  and  grouped  points. 

Lumber  and  lumber  products,  401. 
Iowa  from  Wisconsin  and  Minnesota.    Potatoes,  426. 
Jftdcnm,  Miss.,  from  New  Orieans,  La.    Rice  products,  364. 
Jadcnmville,  Fla.,  from  Nashville,  Lebanon,  and  Watertoim,  Tenn.,  Chicago,  HI., 

8t.  Louis,  Mo.,  and  Louisville,  Ky.    Eggs,  582. 
Janeeville,  Wis.,  to  and  from  trunk  line  and  C.  F.  A.  tenitories.    Classrates,  602  (617). 
JeffenonviOe,  Ind.,  to  Qulf  ports,  for  export.    Cla«  and  commodity  rates,  543. 
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Jersey  City,  N.  J.,  to  St.  Louis,  Mo.,  consigned  to  Fort  WorUi  tnd  NorUi  Foit  Worlli, 

Tex.    Fresh  meats,  365. 
Joel,  Wis.,  to  Chicago,  Peoria,  Kockford,  and  Savanna,  111.,  St.  Louis  and  Ksniw 

City,  Mo.,  Omaha,  Nebr.,  Sioux  City,  Des  Moines,  Mason  City,  and  Dubuque, 

Iowa,  and  La  Crosse,  Wis.    Potatoes,  426. 
Jonesboro,  Ark.,  to  St.  Louis  and  Kansas  City,  Mo.,  and  Memphis,  Tenn.    Dairy 

products,  379. 
Kanawha  A  Michigan  R.  R.  points  bam  Campbell's  Creek  R.  R.  points.    Coal; 

divisions,  574. 
Kansas  from  Galveston,  Tex.,  and  New  Orleans,  La.    Bananas,  743. 
Kansas  from  New  Orleans,  La.    Class  and  ooounodity  rates,  743. 
Kansas  to  St.  Louis,  Mo.    Petroleum  and  products,  279. 
Kansas  City,  Mo.,  to  Muskogee,  Tulsa,  and  McAlester,  Olda.    Prepared  roofing  paper. 

building  paper,  roofing  nails,  and  roofing  cement,  358. 
Kansas  City,  Mo.,  from  New  Orleans,  La.,  and  Galveston,  Tex.    Class  and  commodity 

rates,  727. 
Kansas  City,  Mo.,  from  Oklahoma,  Texas,  and  Arkansas.    Dairy  products,  379. 
Kansas  City,  Mo.,  from  Wisconsin  and  Minnesota.    Potatoes,  426. 
Kendrick,  Idaho,  to  Missoula,  Butte,  and  Hdena,  Mont.    Dried  beans,  759. 
Keokuk,  Iowa,  to  and  ^m  Illinois.    Commodity  rates,  308. 
Kingston,  N.  Y.,  to  Boston,  Mass.,  and  other  points  in  New  England.    High  eixi^ 

sives,  596. 
La  Crosse,  Wis.,  from  Birmingham,  Ala.,  and  Chattanooga  and  La  Fcdlette,  Tenn. 

Pig  iron,  554. 
La  Crosse,  Wis.,  from  Columbus,  Ohio,  and  Pittsburgh,  Pa.    Window  glass  and  inn 

and  steel  articles,  602  (613). 
La  Croase,  Wis.,  to  Minnesota.    Clan  rates,  512. 
La  Crosse,  Wis.,  to  Sioux  Falls,  S.  Dak.    Beer,  497. 
La  Crosse,  Wis.,  from  trunk  line  territory,  Buffalo,  N.  Y.,  Erie,  Pa.,  and  Detroit,  Mi^, 

rail  and  lake.    Class  and  commodity  rates,  506. 
La  Crosse,  Wis.,  from  trunk  line  territory,  and  Detroit,  Grand  Rapids,  and  Saginacv, 

Mich.    Class  rates,  602  (610). 
La  Crosse,  Wis.,  from  Wisconsin  and  Minnesota.    Potatoes,  426. 
La  Fayette,  Ind.,  to  Sacramento,  Cal.    Animal  muzzles  and  calf  wean^i,  516. 
La  Follette,  Tenn.,  to  La  Crosse,  Wis.    Pig  iron,  554. 
Lake  Erie  ports  to  Ohio,  West  Virginia,  and  Pennsylvania.    Iron  ore,  368. 
Lake  Michigan  ports  from  Oil  City  and  other  points  in  northwestern  Pennsylvania,  via 

rail  and  lake.    Class  rates,  439. 
Lake  Superior  ports  from  Oil  City  and  other  points  in  northwestern  Pennsylvania,  via 

rail  and  lake.    Class  rates,  439. 
Lake  Superior  ports  to  trunk  line  territory.    Lake-and*rail  class  and  commodity  rafeei, 

746. 
Lawrence,  Kans.,  from  New  Orieans,  La.    Class  and  commodity  rates,  743. 
Lawrence,  Kans.,  from  New  Orleans,  La.,  and  Galveston,  Teix.    Class  and  commodi^ 

rates;  fourth  section,  727. 
Lawton,  Okla.,  from  Wichita,  Kans.    Furniture,  339. 
Lebanon,  Tenn.,  to  eastern  cities,  southeastern  territory,  and  Havana,  Cuba.    Eg^ 

and  poultry,  582. 
Lexington,  Ky.,  to  and  from  Cincinnati,  Ohio,    dass  and  commodity  rales,  407. 
Little  Rock,  Ark.,  from  Oklahoma.    Wheat  and  com,  wheat  and  com  products,  flis- 

seed,  millet  seed,  and  hempseed,  355. 
Litae  Rock,  Azk.,  to  St.  Louis  and  KansM  City,  Mo.,  and  Memphis,  Tenn.    Jhkf 

products,  379, 
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JAmg  Idand  R.  R.  points  to  western  territory,  via  Glevelaiid,  Ohio,  and  the  great 

lakes.    ClasB  and  cOTcimodity  rates,  424. 
Los  Angeles,  Cal.,  from  Gallup,  N.  Mex.,  Castle  Gate  rate  group,  Utah,  and  Bock 

Springs  district,  Wyo.    Lump  coal,  666. 
Los  Angeles,  Gal.,  frnn  Minnei^lis,  Blinn.,  and  Superior,  Wis.    Linseed  oil,  519. 
Louisiana  to  Sugarland,  Tex.    Raw  sugar,  533. 

Louisiana  to  Texas  ports,  for  export.    Lumber  and  lumber  products,  275. 
Louisiana  to  western  trunk  line,  and  to  the  St.  Louis,  Mo.,  Chicago,  lU.,  and  Memphis, 

Tenn.,  gateways,  destined  to  C.  F.  A.,  trunk  line,  and  southeastero  territories. 

Dairy  products^  379. 
Louisville,  Ky.,  to  Gulf  ports,  for  export.    Class  and  commodity  rates,  543. 
Louiaville,  Ky.,  to  Hammond,  Ind.,  mixed  and  reshipped  to  Pennsylvania,  New 

York,  New  Jersey,  and  New  England.    DistiUerB'  dried  grain,  491. 
Louisville,  Ky.,  to  southeastern  and  southern  territories,  and  Havana,  Cuba.    Eggs, 

582. 
Lowell,  Mass.    Storage  diarges  on  shingles,  523. 
Lyman,  Iowa,  to  Calumet  Park,  111.,  stopped  in  transit  at  Valley  Junction,  Iowa, 

for  feeding  and  watering.    Hogs,  509. 
McAleeter,  Okla.,  from  Houston,  Tex.    Packing-house  products  and  lard  substitute, 

349. 
McAleeter,  Okla.,  from  Kansas  City  and  St.  Louis,  Mo.,  and  East  St.  Louis,  111.    Pre- 
pared roofing  and  building  paper,  and  roofing  nails  and  cement,  358. 
McClintock,  Pa.,  to  Lake  Michigan  and  Lake  Superior  ports,  and  Minneai>olis,  Minn., 

via  lake  and  rail.    Class  rates,  439. 
Madison,  Wis.,  to  and  from  trunk  line  and  C.  F.  A.  territories.    Class  rates,  602  (617). 
Maine  from  Virginia  ports,  via  New  York,  N.  Y.    Cotton  and  cotton  linters,  441. 
Mangum,  Okla.,  from  Wichita,  Kans.    Furniture,  339. 

Mansfield,  Mass.,  to  East  Haven,  Conn.    Iron  and  steel  articles;  fourth  section,  499. 
Marianna,  Fla.,  to  Bainbridge,  Ga.    Cottonseed,  660. 
Mason  City,  Iowa,  from  Wisconsin  and  Minnesota.    Potatoes,  426. 
Massachusetts  from  Pawtucket  and  other  Rhode  Island  points.    Iron  and  steel  arti- 
cles, 499. 
Massachusetts  from  Virginia  i>orts,  via  New  York,  N.  Y.    Cotton  and  cotton  linters, 

441. 
Memphis,  Tenn.,  from  Oklahoma,  Texas,  and  Arkansas.    Dairy  products,  379. 
Mexico,  Mo.,  to  various  destinations.    Fire  brick,  44$. 
Mexico  City,  Mexico,  from  Muskegon,  Biich.,  via  New  Orleans,  La.    Billiard  table 

parts,  598. 
Michigan  from  Oregon,  Washington,  and  British  Columbia.    Cedar  shingles,  443. 
Michigan  City,  Ind.,  to  Sacramento,  Cal.    Animal  muzzles  and  calf  weaners,  515. 
Milaca,  Minn.,  to  Chicago,  Peoria,  Bockford,  and  Savanna,  111.,  St.  Louis  and  Kansas 

City,  Mo.,  Omaha,  Nebr.,  Sioux  City,  Des  Moines,  Mason  City,  and  Dubuque, 

Iowa,  and  La  Crosse,  Wis.    Potatoes,  426. 
Minneapolis,  Blinn.,  from  Chesapeake  Bay  and  other  eastern  water  points,  via  Cleve- 
land, Ohio,  and  the  great  lakes.    Class  and  commodity  rates,  424. 
Minneapolis,  Minn.,  from  Oil  City  and  other  points  in  northwestern  Pennsylvania, 

via  rail  and  lake.    Class  rates,  439. 
Minneapolis,  Blinn.,  to  San  Francisco,  Sacramento,  and  Los  Angeles,  Cal.    Linseed 

oil,  519. 
Minnesota  to  Chicago,  Peoria,  Rockford,  and  Savanna,  111.,  St.  Louis  and  Kansas 

City,  Mo.,  Omaha,  Nebr.,  Sioux  City,  Des  Moines,  Mason  City,  and  Dubuque, 

Iowa,  and  La  Crosse,  Wis.    Potatoes;  car  fitting,  426. 
Minnesota  from  La  Crosse,  Wis.    Class  rates,  512. 
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Ifinnesota  Traosfer,  Mum.,  from  Black  Riyer  Spur,  Wis.    Wood  bolts.  565. 

MiflBiflBippi  to  New  Orleans,  La.    Milk,  297. 

Mississippi  River  crosungs  to  Wichita,  Kans.,  mixed  in  carloads,  and  reshipped  to 
Oklahoma  and  Texas.    Furniture,  339. 

Missouri  from  Oregon,  Washington,  and  British  Columbia.    Cedar  shingles,  443. 

Missouri  from  St.  Louis,  Mo., and  grouped  points,  and  Cairo,  111.,  and  grouped  pmnts. 
Lumber  and  lumber  products,  401. 

Missouri  River  cities  from  New  Orleans,  La.,  and  GMveston,  Tex.  Class  and  com- 
modity rates,  727. 

Missoula,  Mont.,  from  Kendrick  and  Troy,  Idaho.    Dried  beans,  759. 

Mobile,  Ala.,  to  Hopkinsville,  Ky.    Blackstrap  molasses,  558. 

Moose  Lake,  Blinn.,  to  Chicago,  Peoria,  Rockford,  and  Savanna,  HI.,  St.  Louis  and 
Kansas  City,  Mo.,  Omaha,  Nebr.,  Sioux  City,  Des  Moines,  Mason  (Sty  and  Du- 
buque, Iowa,  and  La  Crosse,  Wis.    Potatoes,  426. 

Morehouse,  Mo.,  from  Okolona,  Ark.,  unloaded,  sorted  and  squared,  and  reshipped 
to  St.  Louis,  Mo.,  and  other  points.    Rough  hardwood  lumber,  548. 

Mount  Vernon,  Ohio,  to  North  Philadelphia,  Pa.    Hay,  530. 

Muskegon,  Biidi.,  to  Mexico  City,  Mexico,  via  New  Orleans,  La.  Billiard  table  parts, 
598. 

Muskogee,  Okla.,  from  Kansas  City  and  St.  Louis,  Mo.,  and  East  St.  Louis,  Dl.  IY» 
pared  roofing  and  building  paper,  and  roofing  nails  and  cement,  358. 

Muskogee,  Okla.,  to  St.  Louis,  Mo.    Dairy  products,  379. 

Nashville,  Tenn.,  to  eastern  cities.    Eggs  and  poultry;  fourth  section,  582. 

Nashville,  Tenn.,  to  eastern  cities,  southeastern  territory,  and  Havana,  Cuba.  Eggi 
and  poultry,  582. 

Nevada  from  Idaho  and  Utah.    Wheat  and  wheat  products,  714. 

New  Albany,  Ind.,  to  Gulf  ports,  for  exi>ort.    Class  and  commodity  rates,  54S. 

New  England  from  Hammond,  Ind.    live-stock  feed,  491. 

New  England  from  Kingston  and  Port  Ewen,  N.  Y.    Hig^  exploaives,  606. 

New  England  from  Troy,  N.  Y.    Cement,  416. 

New  England  from  Virginia  ports.    Cotton  and  cotton  Hnters,  441. 

New  England  territory  to  and  from  Wisconsin.    Class  and  oonmiodity  rates,  602. 

New  Jersey  from  Chester,  Pa.    Toilet  paper,  603. 

New  Jersey  from  Hammond,  Ind.    live-stock  feed,  491. 

New  Mexico  from  Helena,  Mont.    Mining  candles,  766. 

New  Mexico  mines  to  Los  Angeles  and  other  soutiiem  California  points.    Lump  ooal, 


New  OrWma,  La.,  to  Jackson,  Miss.    Race  products,  364. 

New  OrWme,  La.,  to  Kansas.    Class  and  commodity  rates,  743. 

New  Orieans,  La.,  from  Mississippi.    Milk,  297. 

New  Orieans,  La.,  from  Muskegon,  Mich.,  destined  to  Mexico  City,  Mexico.    KDiaid 

tiOOe  parts,  698. 
New  Orieana,  La.,  from  Nashville,  Lebanon,  and  Watertown,  Tenn.,  dilcago,  IlL, 

St.  Louis,  Mo.,  and  Louisville,  Ky.    Eggs,  582. 
New  Orieans,  La.,  to  Omaha,  Nebr.,  Kansas  City,  Mo.,  Sioux  City,  lowm,  and  other 

Miawmri,  River  cities.    Class  and  commodity  rates,  727. 
New  Orlsana,  La.,  to  Sugarland,  Tex.    Raw  sugar,  533. 
New  Orieans,  La.,  from  Texas.    Dairy  products,  379. 
New  Ydk  from  Hammond,  Ind.    live-stock  feed,  491. 
New  Ydk,  N.  Y.,  from  Norfolk  and  other  Virginia  ports,  destined  to  New  England 

and  Canada.    Cotton  and  cotton  linters,  441. 
New  Yoric,  N.  Y.,  from  NashviUe,  Lebanon,  and  Watertown,  Tenn.    Egge  and  pool- 
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New  Yofk,  N.  Y.,  to  8t.  Louia,  Mo.,  coofligiied  to  Fort  Worth  and  North  Fort  Worth, 

Tex.    Fre§h  meats,  365. 
New  York,  N.  Y.,  from  Texas.    Dairy  products,  379. 
New  York,  N.  Y.,  to  and  from  Wisconsin.    Class  and  commodity  rates,  602. 
New  York  harbor.    Terminal  rules  and  regulations  on  chilled  and  frozen  beef,  4S1. 
Newark,  N.  J.,  to  St.  liOuis,  Mo.,  consigned  to  Fort  Worth  and  North  Fort  Worth, 

Tex.    Fresh  meats,  365. 
Niagara  frontier,  points  east  of,  from  Chicago,  111.    Grain  and  products,  345. 
Norfolk,  Va.,  to  New  England  and  Canada.    Cotton  and  cotton  linters,  441. 
North  Branch,  Minn.,  to  Chicago,  Peoria,  Rockford,  and  Savanna,  111.,  St.  Louis  and 

Kansas  City,  Mo.,  Omaha,  Nebr.,  Sioux  City,  Des  Moines,  Mason  City,  and  Dubuque, 

Iowa,  and  La  Crosse,  Wis.    Potatoes,  426. 
North  Carolina  from  Philadelphia  and  Chester,  Pa.    Toilet  paper,  525. 
North  Fort  Worth,  Tex.,  from  St.  Louis,  Mo.,  consigned  from  New  York,  if,  Y.,  and 

Jersey  City  and  Newark,  N.  J.    Fresh  meats,  365. 
North  Philadeli^ia,  Pa.,  from  Mount  Vernon,  Ohio.    EUty,  530. 
Nye,  Wis.,  to  Chicago,  Peoria,  Rockford,  and  Savanna,  111.,  St.  Louis  and  Kansas 

City,  Mo.,  Omaha,  Nebr.,  Sioux  City,  Des  Moines,  Mason  City,  and  Dubuque, 

Iowa,  and  La  Crosse,  Wis.    Potatoes,  426. 
Official  claasificatioii  territory.    Classification  of  raw  silk,  578. 
Ogden,  Utah,  to  Sioux  City,  Iowa,  stored  in  transit  at  South  Omaha,  Nebr.    Apples, 

763. 
Ohio  from  Lake  Erie  ports.    Iron  ore,  368. 

Ohio  River  crossings  to  Gulf  ports,  for  export.    Class  and  commodity  rates,  543. 
Oil  City,  Pa.,  to  Lake  Michigan  and  Lake  Superior  ports,  and  Blinneapolis,  Minn., 

via  rail  and  lake.    Class  rates,  439. 
Oklahoma  from  Fort  Wcnrth  and  Waco,  Tex.    Sash,  doors,  and  other  miUwork,  286. 
Oklahoma  from  Houston,  Tex.    Packing-house  products  and  lard  substitute,  340. 
Oklahoma  to  Little  Rock  and  other  Arkansas  points.    Wheat  and  corn,  wheat  and 

com  products,  flaxseed,  millet  seed,  and  hempseed,  355. 
Oklahoma  from  St.  Louis,  Mo.    Bags  and  bagging,  527. 
Oklahoma  to  St.  Louii,  Mo.    Dairy  products,  379. 
Oklahoma  to  St.  Louis,  Mo.    Petroleum  and  products,  279. 
Oklahoma  to  western  trunk  line  territory,  and  to  the  St.  Louis,  Mo.,  Chicago,  HI.,  and 

Memphis,  Tenn.,  gatewajrs,  destined  to  C.  F.  A.,  trunk  line,  and  southeastern  ter- 
ritories.   Dairy  products,  379. 
Oklahoma  from  Wichita,  Kans.    Furniture,  339. 

Oklahoma-Arkansas  coal  field  to  Onalaska  and  Sequoyah,  Tex.    Coal,  657 . 
Oklahoma  City,  Okla.,  from  Houston,. Tex.    Packing-house  products  and  lard  substi- 
tute, 349. 
CHdahoma  City,  Okla.,  to  St.  Louis,  Mo.    Dairy  products,  379. 
Okolona,  Ark.,  to  Morehouse,  Mo.,  unloaded,  sorted,  and  squared,  and  reshipped  to 

St.  Louii,  Mo.,  and  other  points.    Rou|^  hardwood  lumber,  548. 
Omaha,  N^r.,  from  New  Oiieans,  La.,  and  (Galveston,  Tex.    Class  and  commodity 

rates,  727. 
Omaha,  Nebr.,  from  Wisccmsin  and  Minnesota.    Potatoes,  426. 
Onalaska,  Tex.,  from  Greenwood,  Aric.,  and  other  points  in  the  Oklahoma-Ariomsae 

coalfield.    Coal,  657. 
Orange,  Tex.,  from  Loaisiana  and  Texas,  for  export.    Lumber  and  lumber  products, 

275. 
Oregon  to  Chicago,  111.,  St.  Louis,  Mo.,  and  Illinois,  Indiana,  Midiigan, 

Missouri,  and  Iowa.    Cedar  shingles,  443. 
Oriikoflh,  Wis.,  to  and  from  New  York,  N.  Y.    Class  rates,  602  (630). 
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Owensboio,  Ky.,  to  lowm  and  MisBouri.    Lumber  and  liimber  pcodnctSt  401. 

Paducah,  Ky.,  to  Iowa  and  Missouri.    Lumber  and  lumber  products,  401. 

Paschall,  Pa.,  from  Chester,  Pa.    Toilet  paper;  fourth  section,  503. 

Patterson,  Okla.,  to  East  St.  Louis,  111.,  for  beyond.    Bags  and  bagging,  527. 

F^wtucket,  R.  I.^  to  Connecticut  and  Massachusetts.    Iron  and  steel  articles,  4W. 

Pennsylvania  from  Hammond,  Ind.    Live-stock  feed,  491. 

Pennsylvania  from  Lake  Erie  ports.    Iron  ore,  368. 

Peoria,  111.,  from  Wisconsin  and  Minnesota.    Potatoes,  426. 

Philadelphia,  Pa.,  to  Atlanta  and  other  points  in  Geoigia,  North  Canrfina,  South  Omo- 
Una,  and  Alabama.    Toilet  paper,  525. 

Philadelphia,  Pa.,  to  Camas,  Wash.    Machines  and  machinery,  495. 

Philadelphia,  Pa.,  from  Mount  Vernon,  Ohio.    Hay,  530. 

Philadelphia,  Pa.,  from  Nashville,  Lebanon,  and  Watertown,  Tenn.  Eggs  and  poul- 
try, 582. 

Philadelphia,  P^.,  from  Texas.    Dairy  products,  379. 

Philadelphia,  Pa.,  to  Valliant,  Okla.    Locomotives  and  tenders,  653. 

Pinners  Point,  Va.,  to  New  England  and  Canada.    Cotton  and  cotton  linters,  44L 

Pittsburgh,  Pk.,  to  La  Crosse,  Wis.    Inm  and  steel  articles,  602  (613). 

Pittsburgh,  Pa.,  from  Texas.    Dairy  products,  379. 

Pittsburgh,  Pa.,  to  and  from  Wisconsin.    Class  and  commodity  rates,  602. 

Plant  City,  Fla.,  to  trunk  line  territory.    Strawberries,  645. 

Plymouth,  Wis.,  to  and  from  New  York,  N.  Y.    Class  rates,  602  (639). 

Port  Arthur,  Tex.,  from  Louisiana  and  Texas,  for  export.  Lumbo*  and  lumber  ptod- 
ucts,  275. 

Port  Bolivar,  Tex.,  from  Louisiana  and  Texas,  for  expwt.  Lumber  and  lumber  prod- 
ucts, 275. 

Port  Ewen,  N.  Y.,  to  Boston,  Mass.,  and  other  points  in  New  England.  High  explo- 
sives, 596. 

Portsmouth,  Va.,  to  New  England  and  Canada.    Cotton  and  cotton  linters,  441. 

Prescott,  Ark.,  to  St.  Louis  and  Kansas  City,  Mo.,  and  Memphis,  Tenn.  Dairy 
products,  379. 

Princeton,  Minn.,  to  Chicago,  Peoria,  Rockford,  and  Savanna,  HI.,  St.  Louis  and 
Kansas  City,  Mo.,  Omaha,  Nebr.,  Sioux  City,  Dee  Moines,  Mason  City,  and  Du- 
buque, Iowa,  and  La  Crosse,  Wis.    Potatoes,  426. 

Ptovidence,  R.  I.,  from  Nashville,  Lebanon,  and  Watertown,  Tenn.  Eggs  and  pool- 
try,  582. 

Ramona,  Okla.,  from  Bridgeport,  111.    Lumber,  493. 

Red  Wing,  Minn.,  from  trunk  line  territory,  BufiNilo,  N.  Y.,  Erie,  Pa.,  and  Detroit, 
Mich.,  rail  and  lake.    Class  and  c(xnmodity  rates,  506. 

Rhode  Island  to  Connecticut  and  Massachusetts.    Iron  and  steel  articles,  499. 

Rhode  Island  from  Virginia  ports,  via  New  York,  N.  Y.  Cotton  and  cotton  Unten, 
441. 

Rice  Lake  group,  Wis.,  to  Chicago,  Peoria,  Rockford,  and  Savanna,  111.,  St.  Loekand 
Kansas  City,  Mo.,  Omaha,  Nebr.,  Sioux  City,  Des  Moines,  Mason  City,  and  D«- 
buque,  Iowa,  and  La  Crosse,  Wis.    Potatoes,  426. 

Richmond,  Va.    Absorption  of  switching  charges,  455. 

Rivor  Ridge,  Pk.,  to  Lake  Michigan  and  Lake  Supericw  ports,  and  Minneapolie,  IGni., 
via  lake  and  ndl.    Class  rates,  439. 

Rock  Springs  district,  Wyo.,  to  Los  Angeles  and  other  southern  Cklifonia  pointL 
Lump  coal,  666. 

Rockford,  111.,  from  Wisconsin  and  Minnesota.    PoUtoes,  426. 
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Ratledge  gitmp,  Bfinn.,  to  Chicago,  Peoria,  Rockford,  and  Savanna,  lU.,  St.  Lotus, 

and  Kansas  City,  Mo.,  Omaha,  Nebr.,  Dee  Moines,  Sioux  City,  Mason  City,  and 

Dubuque,  Iowa,  and  La  Crosse,  Wis.    Potatoes,  426. 
Sabine,  Tex.,  from  Louisiana  and  Texas,  for  export.    Lumber^md  lumber  products, 

276. 
Sacramento,  Cal.,  from  Michigan  City  and  La  Fayette,  Ind.,  Chicago,  111.,  and  Cincin* 

nati,  Ohio.    Animal  muzzles  and  calf  weaners,  515. 
Sacramento,  Cal.,  from  Minneapolis,  Minn.,  and  Superior,  Wis.    Linseed  oil,  519. 
Saginaw,  Mich.,  to  La  Croese,  Wis.    Claas  rates,  602  (613). 
St.  Croix  Falls,  Wis.,  to  Chicago,  Peoria,  Rockford,  and  Savanna,  111.,  St.  Louis  and 

Kansas  City,  Mo.,  Omaha,  Nebr.,  Sioux  City,  Des  Moines,  Mason  City,  and  Du- 
buque, Iowa,  and  La  Crosse,  Wis.    Potatoes,  ^6. 
8t.  Louis,  Mo.,  to  Fort  Worth  and  North  Fort  Worth,  Tex.,  consigned  from  New  York, 

N.  Y.,  and  Jersey  City  and  Newark,  N.  J.    Fresh  meats,  365. 
St.  Louis,  Mo.,  to  and  from  lUinoiB.    Conunodity  rates,  908. 
St.  Louis,  Mo.,  to  Iowa  and  Missouri.    Lumber  and  lumber  products,  401. 
St.  Louis,  Mo.,  from  Kansas  and  Oklahoma.    Petroleum  and  products,  279. 
St.  Louis,  Mo.,  from  Morehouse,  Mo.,  originating  at  Okolona,  Ark.    Rough  hardwood 

lumber,  548. 
St.  Louis,  Mo.,  to  Muskogee,  Tulsa,  and  McAlester,  Okla.    Prepared  roofing  and 

building  paper,  and  roofing  nails  and  cement,  358. 
St.  Louis,  Mo.,  to  Oklahoma.    Bags  and  bagging,  527. 
St.  Louis,  Mo.,  from  Oklahoma,  Texas,  and  Arkansas.    Dairy  products,  379. 
St.  Louis,  Mo.,  frcHn  Oregon,  Washington,  and  British  Columbia.    Cedar  shingles,  443. 
St.  Louis,  Mo.,  from  San  Benito,  Tex.    Cabbage  and  other  vegetables;  refrigeration, 

667. 
St.  Louis,  Mo.,  to  southeastern  and  southern  territories,  and  Havana,  Cuba.    Eggs, 

682. 
St.  Louis,  Mo.,  to  Valliant,  Okla.    Empty  flat  can  and  steel  underframes,  663. 
St.  Louis,  Mo.,  from  Wisconsin  and  Minnesota.    Potatoes,  426. 
Salina,  Kans.,  from  New  Orleans,  La.    Class  and  commodity  rates,  743. 
Salina,  Kans.,  from  New  Orleans,  La.,  and  Galveston,  Tex.    Class  and  commodity 

rates;  fourth  section,  727. 
Salt  Lake  City,  Utah,  from  Cadillac,  Mich.    Hardwood  flooring,  750. 
San  Benito,  Tex.,  to  St.  Louis,  Mo.    Cabbage  and  other  vegetables;  refrigeration,  667. 
San  Francisco,  Cal.,  from  Minneapolis,  Minn.,  and  Superior,  Wis.    Linseed  oil,  619. 
Sandstone,  Minn.,  to  Chicago,  Peoria,  Rockford,  anfl  Savanna,  111.,  St.  Louis  and  Kan- 
sas City,  Mo.,  Omaha,  Nebr.,  Sioux  City,  Dee  Moines,  Mason  City,  and  Dubuque, 

lows,  and  La  Crosse,  Wis.    Potatoes,  426. 
Sapulpa,  Okla. ,  from  Houston,  Tex.    Packing-house  products  and  lard  substitute,  349. 
Savanna,  111.,  from  Wisconsin  and  Minnesota.    Potatoes,  426. 
Savannah,  Ga.,  from  Nashville,  Lebanon,  and  Watertown,  Tenn.,  and  Chicago,  HI., 

St.  Louis,  Mo.,  and  Louisville,  Ky.    Eggs,  582. 
Seattle,  Wash.,  to  and  from  Alaska.    Rates  and  rules  governing  transportation,  680. 
Sequoyah,  Tex.,  from  Greenwood,  Ark.,  and  other  points  in  the  OkliUioma-Aikansaa 

coalfield.    Coal, 667. 
Sew6ll,W.ya.,toEvan8ville,Ind.    Coke,  763. 
Shamrock,  Tex.,  from  Wichita,  Kans.    Furniture,  339. 
Shattuck,  Okla.,  from  Wichita,  Kans.    Furniture,  339. 
Shawnee,  Okla.,  from  WichiU,  Kans.    Furniture,  339. 
Sheboygan  Falls,  Wis.,  to  and  from  New  York,  N.  Y.    Class  rates,  602  (639). 
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Sioax  City,  Iowa,  from  New  Orlejuifl,  La.,  and  Galveston,  Tex.  Ciaas  and  commodity 
rated,  727. 

Sioux  City,  Iowa,  from  Ogden,  Utali,  stoced  in  transit  at  South  Omaha,  Nefar.  Ap- 
ples, 7e3.  * 

Sioux  City,  Iowa,  from  Wisconsin  and  Minnesota.    Potatoes,  426. 

Sioux  Falls,  S.  Dak.,  from  La  Crosse,  Wis.    Beer,  497. 

Sneads,  Fla.,  to  Bainbridge,  6a.    Cotton  seed,  660. 

South  Carolina  from  Philadelphia  and  Chester,  Pa.    Toilet  paper,  525. 

South  lianchester.  Conn.,  from  Pawtucket  and  other  Rhode  Island  points.  Iron  and 
steel  articles,  499. 

South  Oil  City,  Pa.,  to  Lake  Michigan  and  Lake  Superior  ports,  and  Minneapolis, 
Minn.,  via  lake  and  rail.    Class  rates,  439. 

South  Omaha,  Nebr.  Storage  chaiges  on  apples  shipped  from  Ogden,  Utah,  to 
Sioux  City,  Iowa,  763. 

Southeastern  territory  from  Nashville,  Lebanon,  and  Watertown,  Tenn.,  Chicago,  HL, 
St.  Louis,  Mo.,  and  Louisville,  Ky.    Eggs  and  poultry,  582. 

Southeastern  territory  from  Oklahoma,  Texas,  and  Arkansas.    Dairy  products,  379. 

Southern  territory  from  Chicago,  111.,  and  St.  Louis,  Mo.    Eggs;  refrigeration,  582. 

Southwestern  territory  to  western  trunk  line  territory,  and  to  the  St.  Louis,  Mo.,  Chi- 
cago, 111.,  and  Memphis,  Tenn.,  gateways,  destined  to  C.  F.  A.,  tiiink  line,  and 
southeastern  territories.    Butter,  eggs,  butterine,  and  dressed  poultry,  379. 

Springfield,  Mass.,  from  Troy,  N.  Y.    Cement,  416. 

Stillwater,  Okla.,  from  Collinsville,  Okla.    Brick,  513. 

Stoughton,  Wis.,  to  and  from  trunk  line  and  C.  F.  A.  teniUnies.    Class  rates,  602  (617). 

Sugarland,  Tex.,  from  New  Orleans  and  other  Louisiana  points.    Raw  sugar,  533. 

Superior,  Wis.,  to  San  Francisco,  Sacramento,  and  Los  Angeles,  Cal.    Linseed  oil,  519. 

Sweetwater,  Tex.,  frcmi  Wichita,  Eans.    Furniture,  339. 

Tampa,  Fla.,  from  Nashville,  Lebanon,  and  Waterman,  Tenn.,  Chicago,  IlL,  St 
Louis,  Mo.,  and  Louisville,  Ky.    Eggs,  582. 

Terre  Haute,  Ind.,  to  Texas.    Galvanized  corrugated  sheet  steel  culverts,  263. 

Texas  to  St.  Louis  and  Kansas  City,  Mo.,  Chicago,  lU.,  and  New  Orieans,  La.  Dairy 
products,  379. 

Texas  from  Terre  Haute,  Ind.    Galvanized  corrugated  sheet  steel  culverts,  263.  i 

Texas  to  Texas  ports,  for  export.    Lumber  and  lumber  products,  275. 

Texas  to  western  trunk  line  territory,  and  to  the  St.  Louis,  Mo.,  Chicago,  111.,  and 
Memphis,  Tenn.,  gatewa3rs,  destined  to  C.  F.  A.,  trunk  line,  and  southeastern  ter- 
ritories.   Dairy  products,  379. 

Texas  frcmi  Wichita,  Kans.    Furniture,  339. 

Texas  City,  Tex.,  from  Louisiana  and  Texas,  for  export.  Lumber  and  lumber  prod* 
ucts,  275. 

Texas  common  points  to  St.  Louis  and  Kansas  City,  Mo.,  Chicago,  111.,  and  New  Or- 
leans, La.    Dairy  products,  379. 

Texas  ports  from  Louisiana  and  Texas,  for  export.    Lumber  and  lumber  products,  275. 

Thebes,  111.,  from  Helena,  Ark.,  for  beyond.    Lumber,  277. 

Thebes,  111.,  to  Iowa  and  Missouri.    Lumber  and  lumber  products,  401. 

Thompsons  Point,  N.  J.,  to  Yellow  Rock,  Ky.    High  explosives,  531. 

Topeka,  Kans.,  from  New  Orleans,  La.    Class  and  commodity  rates,  743. 

Topeka,  Kans.,  from  New  Orleans,  La.,  and  Galveston,  Tex.  Class  and  commodity 
rates;  fourth  section,  727. 

Toronto,  Canada,  from  Bedford,  Ind.    Rough  sa¥red  and  rough  stone,  488. 

Troy,  Idaho,  to  Missoula,  Butte,  and  Helena,  Mont.    Dried  beans,  759. 

Troy,  N.  Y.,  to  New  England.    Cement,  416. 

Trunk  line  territory  ftam  Chicago,  111.    Grain  and  products,  345. 
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Trunk  line  territory  from  Duluth,  Minn.    Lake  and  rail  class  and  commodity  rates, 
746. 

Trunk  line  territory  from  Florida.    Strawberries,  645. 

Trunk  Hne  territory  to  La  Crosse,  Wis.,  Red  Wing  and  Winona,  Minn.,  rmil-and-lake. 
Class  and  commodity  rates,  506. 

Trunk  line  territory  from  Oklahoma,  Texas,  and  Arkansas.    Dairy  products,  379. 

Trunk  line  territory  to  and  from  Wisconsin.    Class  and  conunodity  rates,  602. 

Tulsa,  Okla.,  from  Houston,  Tex.    Packing-house  products  and  lard  substitute,  949. 

Tulsa,  Okla.,  from  Kansas  City  and  St.  Louis,  Mo.,  and  East  St.  Louis,  111.    Pre- 
pared roofing  and  building  paper,  and  roofing  nails  and  cement,  358. 

Utah  to  California  and  Nevada.    Wheat  and  wheat  products,  714. 

Valley  Falls,  R.  I.,  to  Connecticut  and  Massachusetts.    Lron  and  steel  articles,  499. 

Valley  Junction,  Iowa.    Stoppage  in  transit  for  feeding  and  watering  of  hogs,  from 
Lyman,  Iowa,  to  Calumet  Park,  111.,  509. 

ValMant,  Okla.,  from  Ayers,  La.,  St.  Louis,  Mo.,  and  Philadelphia,  Pa.    Railroad 
rails  and  fostenings,  empty  flat  cars,  and  locomotives  and  tenders,  653. 

Van  Buren,  Ark.,  to  St.  Louis  and  Kansas  City,  Mo.,  and  Memphis,  Tenn.    Dairy 
products,  379. 

Vermont  from  Virginia  ports,  via  New  York,  N.  T.    Cotton  and  cotton  linters,  441. 

"^^rginia  ports  to  New  England  and  Canada.    Cotton  and  cotton  linters,  441. 

Waco,  Tex.,  to  Oklahoma.    Sa^h,  doors,  and  other  millwork,  286. 

Washington  to  and  from  Alaska.    Rates  and  rules  governing  transportation,  680. 

Washington  to  Chicago,  lU.,  St.  Louis,  Mo.,  and  Indiana,  Illinois,  Michigan,  Wis- 
consin, Missouri,  and  Iowa.    Cedar  shingles,  443. 

Washington,  D.  C,  to  and  from  pdnts  on  the  Washington  &  Old  Dominion  Ry. 
Transfer  arrangements,  570. 

Wat^rtown,  Tenn.,  to  eastern  cities,  southeastern  territory,  and  Havana,  Cuba.    Eggs 
and  poultry,  582. 

Wat^rtown,  Wis.,  to  and  from  trunk  line  and  C.  F.  A.  territories.    Class  rates,  602  (617). 

Wausau,  Wis.,  from  New  York,  N.  Y.    Class  rates,  602  (630). 

Wesson,  Ifiss.,  to  New  Orleans,  La.    Milk,  297. 

West  Bend,  Wis.,  to  and  from  New  York,  N.  Y.    Class  rates,  602  (639). 

West  Ohve,  Mich.,  to  Chicago,  111.    Pickles,  502. 

West  Virginia  from  Lake  Erie  ports.    Iron  ore,  368. 

Weston  Classification  territory.    Classification  of  aluminum  kitchen  utensils,  562. 

Weston  territory  from  Chesapeake  Bay  and  other  eastern  water  points,  via  Cleve- 
land, Ohio,  and  the  great  lakes.    Class  and  conunodity  rates,  424. 

Western  trunk  line  territory  from  southwestern  territory.    Dairy  products,  379. 

Western  trunk  Hne  territory  from  Thebes,  111.,  originating  at  Helena,  Ark.    Lumber, 
277. 

Western  trunk  line  territory  from  Wisconsin  and  Minnesota.    Potatoes,  426. 

Widdta,  Kans.,  from  Mississippi  River  crossings,  Chicago,  111.,  and  points  east  thereof, 
mixed  in  carloads,  and  reshipped  to  Oklahoma  and  Texas.    Furniture,  339. 

Widdta,  Kans.,  from  New  Orleans,  La.    Class  and  commodity  rates,  743. 

Widdta,  Kans.,  from  New  Orleans,  La.,  and  Galveston,  Tex.    Class  and  commodity 
cates;  fourth  section,  727. 

Wilcox,  Mo.,  to  Chicago,  ni.    Wheat,  552. 

Winfield,  Kans.,  from  New  Orleans,  La.    Class  and  commodity  rates,  743. 

Winfield,  Kans.,  from  New  Orleans,  La.,  and  Galveston,  Tex.    Class  and  commodity 
rates;  fourth  section,  727. 

Winona,  Minn.,  from  trunk  line  territory,  Buffalo,  N.  Y.,  Erie,  Pa.,  and  Detroit, 
Midi.,  rmil-and-lake.    Class  and  commodity  nutos,  506. 
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WiscQDBiii  to  Giicago,  Peoria,  Roddord,  and  Savanna,  111.,  St.  Loois  and  Kanm 
City,  Mo.,  Omaha,  Nebr.,  Sioux  City,  Des  Mcones,  ^laaon  City,  and  Dubuque, 
Iowa,  and  La  GrosBe,  Wis.    Potatoes;  car  fitting,  426. 

Wieconain  from  Oregon,  Washington,  and  British  Columbia.    Cedar  Hhinglea,  443. 

Wisconsin  to  and  from  trunk  line,  New  England,  and  C.  F.  A.  tttri tones.  Class  and 
commodity  rates,  6Q2. 

Woodward,  Okla.,  Irom  Houston,  Tex.    Packing-house  products,  349. 

Woodward,  Okla.,  from  Wichita,  Kans.    Furniture,  339. 

Yellow  Bock,  Ky.,  irom  l^ompsons  Point,  N.  J.    Hi£^  exploaivee,  531. 
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fTlia  number  in  pawnthwee  following  citation  indkmt«s  when  pangnph  oooors  or  subjaot  ii 

eonsidered.] 

ABSORPTION.    8u  aUo  OoMPmnvB  Traftio. 

Dockage  charges:  Discontinuance  of  absorption  of  diargee  for  dockage,  and  to 
provide  for  deliveries  of  freight  in  lots  of  three  carloads  or  more  at  private 
docks  upon  payment  of  certain  charges,  found  not  justified  except  as  to  private 
docks.    Duluth  Dockage  Absorption,  300  (302). 

Switching  charges:  Cancellation  of  abs(»ptions  of  switching  charges  which  would 
result  in  increased  rates  on  grain  in  carloads  originating  at,  and  on  coal  in 
carloads  destined  to,  local  stations  on  the  C,  I.  &  W.  Ry.  found  not  justified. 
Cincinnati  Switching  Absorption,  353  (354). 

Switching  charges:  Practice  of  southern  carriers  of  indiscriminately  absorbing 
switching  charges  on  carload  traffic  to  and  from  industries  on  the  belt  line  at 
Norfolk,  while  refusing  to  absorb  such  charges  on  like  traffic  to  and  from  indus- 
tries off  their  lines  at  Ridunond,  are  unduly  pr^udidal  to  shippers  at  the  latter 
point.    Richmond  Chamber  of  (Commerce  v.  8.  A.  L.  Ry.  455  (460). 

Switching  diargee:  Practice  of  southern  lines  of  absorbing  switching  charges  only 
when  the  switching  line  actually  competes  with  the  line-haul  carrier  on  traffic 
to  or  fronv,  industries  at  Richmond  under  substantially  similar  circumstances 
and  conditions  as  defined  in  section  2  is  unlawful.    Id.  (467). 
ACCOUNTS. 

Falsification  of  C,  H.  A  D.  during  Zimmerman-Hollins  control.    Pefe  Marquette 
R.  R.  Co.  and  C,  H.  A  D.  Ry.  Co.  1  (155). 
ACT  TO  REGULATE  COMMERCE. 

Although  certain  of  its  provisions  are  inapplicable,  the  general  prindples  of  the 
act,  as  amended,  together  with  many  of  its  details,  extend  to  telephone  and 
telegraph  companies  engaged  in  the  transmission  of  interstate  messages.    Un- 
repeated  Message  Case,  670. 
ADDITIONAL  SERVICE. 

Rate  prescribed  on  coal  shipped  in  box  cars  from  New  Mexico  mines  to  California 
points  will  not  indude  compensation  to  the  carriers  for  furnishing  special  car- 
door  protection,  for  which  service  a  separate  charge  may  be  established.    Inde- 
pendent Ice,  Feed  A  Fuel  (3o.  v.  8.  P.,  L.  A.  A  S.  L.  R.  R.  Co.  666  (669). 
ADJACENT  FOREIGN  COUNTRY. 

When  petitioned  by  an  American  carrier  to  establish  through  routes  and  joint 
rates  for  the  transportation  of  traffic  to  a  Canadian  destination  it  has  been  held 
that  the  Commission's  jurisdiction  does  not  extend  to  railroad  or  steamship 
lines  located,  owned,  and  operated  entirely  in  an  adjacent  foreign  country. 
Lake  and  Rail  Rate  Cancellations  (No.  3),  745  (748). 
ADJUSTMENT  OF  RATES. 

Proposed  readjustment  of  rates  on  lumber  and  articles  taking  lumber  rates  from 
points  in  Iiouiwiana  and  Texas  on  lines  of  respondents  to  Texas  ports  for  export 
or  ooastwise  movement  found  justified.    Lumber  to  Texas  Pcurts,  275  (277). 
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ADJUSTMENT  OP  RATES— Continued. 

Advantage  of  location,  competitiye  conditions,  volume  and  flow  of  traffic,  and 
other  condderationB  muet  be  given  wei^t  in  determining  the  adjustment  of 
rates  into  and  out  of  diffoent  jobbing  points.    Wichita  Wholesale  Furniture 
Co.  V,  A.,  T.  A  S.  P.  Ry.  Co.  339  (344). 
In  adjustment  of  rates  to  furnace  points,  carriers  will  be  expected  to  apply  to 
Donora  and  Monessen,  points  in  the  Pittsburs^  district,  rates  prescribed  to  the 
Pittsburgh-Wheeling  group.    Iron  Ore  Rate  Cases,  368  (373). 
Present  relation  of  rates  on  fire  brick  from  Mexico  and  St.  Louis,  Mo.,  found 
unduly  prejudicial  to  Mexico,  defendants  required  to  revise  rates  to  territory 
relatively  near,  giving  recognition  to  substantial  differences  in  distance. 
Green  Fire  Brick  Co.  v,  C.  A  A.  R.  R.  Co.^  448  (454). 
Defendants  expected  to  adjust  dass  rates  betweoi  ixunts  in  C.  F.  A.  territory  and 
certain  Wisconsin  cities  with  proper  relation  to  rates  here  found  reasonable 
between  pconts  in  trunk  line  teiritory  and  those  cities,  free  from  undue  prqu- 
dice  or  disadvantage.    Wisconsin  Rate  Cases,-  602  (643). 
In  view  of  existing  rate  conditions  and  changes  made  in  commodity  rates  from 
New  Orleans  to  Kansas  Points,  recnd  affords  no  basis  for  finding  of  unreasonable 
rates.    Public  Utilities  Commission  of  Kansas  v.  A.  &  V.  Ry.  Co.,  743  (745). 
ADMINISTRATIVE  RULINGS. 

Conference  Ruling  No.  304  (d),  cited.    Ridimond  Chamber  oi  Commerce  v. 

S.  A.  L.  Ry.,  455  (466). 
Conference  Ruling  No.  473,  dted.    Roy  &  Roy  Mill  Co.  v,  B.  A  M.  R.  R.,  523 

(524). 
Rule  5  (b)  of  Tariff  Circular  18-A,  dted.    Acme  Mills  «.  L.  &  N.  R.  R.  Co.,  558 

(559). 
Rule  77  of  Tariff  Circular  18-A,  dted.    National  Pickle  A  Canning  Co.  «.  P.  M. 
R.  R.  Co.,  502. 
ADVANCE  IN  RATES. 
In  general: 

Discontinuance  of  abscnrption  of  the  charges  for  dockage  and  to  provide  for 
deliveries  of  freigjit  in  lots  of  three  carloads  or  more  at  foivate  docks  upon 
payment  of  certain  charges,  which  would  result  in  increased  rates,  found 
not  justified,  except  as  proposed  to  private  docks.    Duluth  Dockage  Ab- 
sorption, 300  (302). 
Cancellations  of  absorptions  of  switching  diarges  which  would  result  in  in- 
creased rates  on  grain  in  carloads  originating  at,  and  on  coal  in  carioadB 
destined  to,  local  stations  on  the  C,  I.  &  W.  Ry.  found  not  justified.    Cin- 
cinnati Switching  Abe(»ption,  353  (354). 
Proposed  increased  rail-and-lake  class  and  commodity  rates  from  water 
points  served  by  the  M.,  D.  A  V.,  and  B.,  C.  A  A.  railways,  and  raO  points 
on  the  Long  Island  Railroad  to  western  lake  and  other  western  destinations, 
found  not  justified.    We8tt>ound  Rail-and-Lake,  424. 
Garriers  readiing  destinations  involved  were  not  parties  to  the  transit  tariffs 
at  Hammond,  Ind.,  consequently  complainant's  allegation  that  an  increase 
in  rates  is  involved  is  not  sustained.    Fonner  finding  affirmed  on  rehearing. 
Chapin  A  Co.  v.  C,  I.  A  L.  By.  Co.  491  (492). 
GLasi  and  commodity:  Increased,  between  Cincinnati,  Ohio,  and  Lezingtcm,  Ky., 
found  justified.    Board  of  Commerce,  Lexington,  Ky., «.  C. .  N.  0.  A  T.  P.  Ry. 
Co.  407  (416). 
Dairy  products:  Proposed  increased  rates  on  butter,  butterine,  eggs,  and  drened 
poultry,  c.  1.,  fran  points  in  Oklahoma,  Arkansas,  Texas,  and  Louisiana  to 
points  in  western  trunk  line  territory,  and  to  St.  Louis,  Mo.,  Qiicago,  HL, 
Memphis,  Tenn.,  and  other  gateways,  on  tiaffic  to  points  in  C.  F.  A.,  tmnk 
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line,  and  aoutheastem  territories  found  not  justified.    Southwestern  Dairy 

Products,  379  (391). 
Fresh  meats:  Cancellation  of  proportional  commodity  rate  from  St.  Louis,  Mo., 

to  Ft.  Worth,  Tex.,  on  shipments  from  New  York,  N.  Y.,  and  Jersey  City  and 

Newark,  N.  J.,  leaving  applicable  higher  local  commodity  rate  found  not 

justified.    Fresh  Meats  from  St.  Louis,  365  (367). 
Grain:  Proposed  increased  rates  on  wheat  and  com  and  their  products  from  points 

in  Oklahoma  to  Little  Bock  and  other  points  in  Arkansas  found  not  justified. 

Grain  to  Little  Rock,  Ark.,  355. 
Limiber:  Proposed  increased  rates  from  Stf  Louis,  Mo.,  and  grouped  points  to 

Missouri  and  Iowa  points  intermediate  to  Kansas  City,  Mo.,  and  Council  Bluffs, 

Iowa,  found  justified  as  compared  with  rates  from  Cairo  to  same  destinations. 

Lumber  to  Iowa  Points,  401  (406). 
Lumber:  Proposed  increased  rates  from  Cairo,  111.,  St.  Louis,  Mo.,  and  grouped 

points  to  southeastern  Iowa  points  not  found  justified.    Id.  (406). 
Petroleum  and  products:  Increased  rate  on,  from  producing  and  refining  points  in 

Kansas  and  Oklahoma  to  St.  Louis,  Mo.,  published  as  result  of  decisi.>n  in 

Midcontinent  Oil  Rates,  36 1.  C.  C,  109,  found  to  be  just  and  reasonable.    Pierce 

Oil  Corp.  V.  M.,  K.  &  T.  Ry.  Co.  279  (285). 
Rice  bran:  Proposed  increased  rate  on  rice  bran,  rice  chaff,  etc.,  from  New 

Orleans,  La.,  to  Jackson,  Miss.,  found  not  justified,  as  such  increase  \iould 

result  in  departure  from  the  long-and-short-haul  rule.    Rice  Products  to 

Jackson,  Miss.,  364. 
ADVANTAGES  AND  DISADVANTAGES. 

Advantage  of  millers  in  California  over  millers  in  Idaho  and  Utdi  established 

by  evidence.    Utah-Idaho  Millers  and  Grain  Dealers  Asso.  v.  D.  <&  R.  G.  R.  R. 

Co.  714  (718). 
Advantages  enjoyed  by  Atlantic  ports  over  the  Gulf  ports,  in  respect  to  import 

traffic  originating  in  Europe,  Asia,  and  Africa,  shown.    Rates  from  New  Orleans 

and  Galveston,  727  (739). 
AFFIDAVITS. 

Defendants  agreed  to  waive  cross-examination  of  the  various  manufacturers 

seeking  reparation  who  were  not  present  at  the  hearing  upon  submission  of 

affidavits  to  the  Commission.    West  Coast  Limibermen^s  Asso.  v.  A.  &  W.  Ry. 

Co.  443  (446). 
AGENT. 

The  fact  that  complainant  may  have  been  misled  by  defendant's  agent  into 

believing  that  it  was  necessary  for  him  to  order  a  laiger  car  than  was  required 

affords  no  ground  for  reparation.    Wilcox  Mercantile  Co.  v,  Wabash  Ry.  Co. 

552  (553). 
AGGREGATE  OF  INTERMEDIATES.    See  Through  and  Local. 
AGREEMENT. 

Memorandimi  agreement  dated  May  5,  1904,  between  promoters  of  C,  H.  Sl  D. 

common-stock  syndicate.    Pere  Marquette  R.  R.  Co.  and  C,  H.  &  D.  Ry.  Co.  1 

(234). 
ALASKA. 

Development  since  discoveries  of  gold.    The  Alaska  Investigation,  683  (681). 
ALLOWANCES.    See  aho  Our  of  Pocxbt  Costs. 

A  reasonable  rate  on  ore  from  the  private  docks  served  by  short-line  railroath 

that  are  entitled  to  receive  allowances  will  be  4  cents  per  long  ton  higher  than 

the  line-haul  rates  herein  prescribed  to  apply  on  shipments  from  the  railroad 

docks.    Iron  Ore  Rate  Cases,  368  (376). 
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APPENDIX. 

No.  1.  Map  of  Pere  Marquette  and  C,  H.  &  D.    Pere  Marquette  K.  K.  Co.  and 

C,  H.  &  D.  Ry.  Co.  1  (Following  page  226). 

No.  2.  Abridged  corporate  history  chart,  Pere  Marquette  R.  R.  Co.  Id.  (Fol- 
lowing page  226). 

No.  3A.  Abridged  corporate  history  chart,  C,  H.  &  D.  Ry.  Co.  Id.  (Following 
page  226). 

No.  3B.  Abridged  corporate  history  chart,  C,  I.  &  W.  Ry.  Co.  Id.  (Following 
page  226). 

No.  4.  Comparative  annual  statement,  1900-1914,  property  and  finances,  Pere 
Marquette.    Id.  (Following  page  226). 

No.  5.  Comparative  annual  statement,  189&-1914,  property  and  finances,  C,  H.  A 

D.  Id.  (Following  page  226). 

No.  6.  Dividends  paid  by  Pere  Marquette's  predecessors  up  to  January  1,  1900. 
Id.  (226). 

No.  7.  Dividends  paid  by  Pere  Marquette,  1900-1914.    Id.  (227). 

No.  8.  Manipulation  of  C,  H.  <Sc  D.  finances  by  Ives,  et  al.    1886-87.    Id..  (228). 

No.  9.  Dividends  on  C,  H.  &  D.  stocks,  1846-1895.    Id.  (231). 

No.  10.  Memorandum  agreement  dated  May  5,  1904,  between  promoters  of  C^ 
H.  <&  D.  common-stock  syndicate.    Id.  (234). 

No.  11.  Participants  in  loan  of  $2,500,000  to  C,  H.  A  D.  common-stock  sjrndicate, 
1904-5.     Id.  (237). 

No.  12.  Toledo  Railway  db  Terminal  Co.,  its  promotion,  financing,  and  construe* 
tion,  and  participation  of  its  promoters  in  C,  H.  A  D.  common-stock  syndi- 
cate.   Id.  (238), 

No.  13.  Market  quotations  on  Pere  Marquette  common  stock,  1901-1906.  Id. 
(260). 

No.  14.  Circular  letter  dated  August  17, 1904,  of  Maxwell  committee  to  C,  H.  A  D. 
5  per  cent  preferred  stockholders.    Id.  (261). 

No.  15.  Hollins's  statement  of  C,  H.  &  D.  and  P.  M.  finances  to  J.  P.  Morgan  k 
Co.    Id.  (262). 

Table  A.  Railway  operating  revenue  and  other  statistics  of  the  Chicago  db  Nor^ 
Western  Ry .  Co.  for  year  ended  June  30, 1915.    Wisconsin  Rate  Cases,  602  (644) . 

Table  B.  Railway  operating  revenue  and  other  statistics  of  the  Chicago,  Milwan- 
kee  db  St.  Paul  Ry.  Co.  for  year  ended  June  30, 1915.    Id.  (644). 
ARGUMENT. 

Upon  argument  the  conclusions  reached  in  original  report  aflSrmed,  and  petition 
for  rehearing  denied.    Utah-Idaho  Millers  and  Grain  Dealers  Aaso.  «.  D.  A 
R.  G.  R.  R.  Co.  714. 
ASHLAND  db  IRONTON  BRIDGE  CO. 

Controlling  interest  acquired  by  C,  H.  &  D.    Pere  Marquette  R.  R.  Co.  and 
C,  H.  db  D.  Ry.  Co.  1  (148). 
AVERAGES. 

Agricultural  implements:  Average  haul  per  car  on  agricultural  implements,  aver- 
age load  per  car,  loaded  car-mile  and  ton-mile  revenue.  Business  Men's 
League  of  St.  Louis  v.  A.,  T.  db  S.  F.  Ry.  Co.  308  (326). 

Grain:  Average  haul  per  car  of  grain,  average  weight  per  car,  car-mile  and  ton- 
mile  revenue,  within  Illinois,  shown.  Business  Men's  League  of  St.  Louis  v. 
A.,  T.  db  S.  F.  Ry.  Co.  308  (324). 

Live  stock:  Average  weight,  load  i>er  car  of  live  stock,  within  lUinois,  average 
haul  per  car,  average  haul  per  ton,  and  the  average  revenue  per  ton  and  per 
car  mile,  shown.  Business  Men's  League  of  St.  Louis  v.  A.,  T.  k  S.  F.  Ry.  Co. 
808  (319). 
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Petroleum  oil:  Average  weight  per  gallon,  average  loading,  average  weight  o{ 
car,  and  average  haul  from  the  midcontinent  field  to  St.  Louis.  Pierce  Oil 
Coip.  V.  M.,  K.  A  T.  Ry.  Co.  279  (28S-284). 

Potatoes:  Table  showing  the  averages  from  all  points  of  origin  to  all  destination 
points,  present  rates,  distances,  earnings  per  ton-mile,  earnings  per  gross  ton- 
mUe,  and  earnings  per  car-mile,  on  potatoes.  Northern  Potato  Traffic  Asso. 
V.  C.  <k  A.  R.  R.  Co.  426  (430). 

Stone  and  gravel:  Average  haul  on  stone  and  gravel,  within  Illinois,  loading, 
average  rating,  and  average  revenue  per  ton-mile  and  per  car-mile.    Business 
Men's  League  of  St.  Louis  v.  A.,  T.  &  S.  F.  Ry.  Co.  308  (328). 
BAGGAGE  RATES. 

Milk  rates  here  attacked  are  not  comparable  with  either  express  or  excess-baggage 
rates.    South  Mississippi  Dairymen's  Asso.  v.  I.  C.  R.  R.  Co.  297  (299). 
BALTIMORE  &  OHIO  R.  R.  CO. 

Purchase  of  control  of  C,  H.  &  D.  by,  and  readjustment  of  C,  H.  db  D.  finances, 
1909.    Pere  Marquette  R.  R.  Co.  and  C,  H.  &  D.  Ry.  Co.  1  (185). 

Resulta  of  control  by,  of  C,  H.  &  D.  Id.  (198). 

Cash  advances  made  by  B.  &  O.  to  C,  H.  db  D.  to  pay  expenses  resulting  from 
floods.    Id.  (203). 

Considerations  moving  B.  A  0.  in  1909  to  purchase  the  C,  H.  db  D.    Id.  (210) 

Results  of  stock  ownership  of  C,  H.  &  D.  and  P.  M.    Id.  (222). 
BANKING  INSTITUTIONS. 

Readiness  of,  in  financial  centers  to  loan  money  upon  precarious  security  in  aid 
of  schemes  devised  in  wrecking  of  roads.    Pere  Marquette  R.  R.  Co.  and  C,  H. 
A  D.  Ry.  Co.  1  (222). 
BASIS  OF  RATES. 

Change  in  class-rate  basis  on  traffic  from  northwestern  Pennsylvania  points  to 
Lake  Michigan  and  Lake  Superior  ports  and  Minneapolis,  Minn.,  from  Roches- 
ter, N.  Y.,  basis  to  Baltimore,  Md.,  basis  of  rates  not  found  justified.  Oil  City 
Rail  and  Lake,  439  (441). 

The  combination  of  a  class  or  commodity  rate  to  the  gateway,  plus  a  commodity 
Atte  beyond  is,  in  general,  the  basis  of  commodi^  rates  to  and  from  such  Wis- 
consin points  as  receive  or  originate  substantial  traffic.  Wisconsin  Rate  Cases, 
002  (613). 

Customary  throughout  western  territory,  except  in  r^on  under  consideration, 
for  wheat  rates  to  serve  as  a  basis  for  the  flour  rates.  '  Utah-Idaho  Millers  and 
(Jrain  Dealers  Asso.  v.  D.  &  R.  G.  R.  R.  Co.  714  (723). 
BEDFORD  DISTRICT. 

Location  of  Bedford  stone-producing  district  in  Indiana.    Oakley  db  Son  v.  C,  T. 
H.  A  S.  E.  Ry.  Co.  488  (489). 
BELT  LINK 

To  overcome  difficulty  of  fenying  freight  across  the  Elizabeth  River  to  Norfolk, 
belt  line  was  constructed.  Richmond  Chamber  of  Commerce  v,  S.  A.  L.  Ry. 
465  (457). 

Commiwriop  unable  to  take  complainant's  view  that  the  belt  line  is  a  distinct 
corporate  entity  and  that  ''the  absorption  of  its  switching  charges  by  defendants 
operating  at  Norfolk  stands  upon  the  same  footing  legally  as  though  it  were 
owned  and  operated  independently  of  the  defendants."    Id.  (459). 
BILLS  OF  LADING,    ^^m  a2fo  Misquotation. 

Qaim  lor  reparation  on  shipments  for  which  the  paid  freight  bills  were  not  pro- 
duced found  insufficient  to  base  an  award  of  reparation.  Nitro  Powder  Co.  v. 
Wsit  Shore  B.  R.  Co.  686  (597). 
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BILLS  OP  LADING— Continued. 

Commiflsion  is  without  jurisdiction  to  detennine  the  propriety  of  the  bill  of 
lading  provision  in  Carmack  Amendment  relied  upon  by  the  carrier  in  de- 
clining to  refund  the  freight  chaiges.    Brunswick-Balke-GoUender  Co.  v.  T., 
8.  &  M.  Ry.  Co.  598  (001). 
BOAT  LINES. 

Steamship  companies  operating  between  Puget  Sound  and  Alaska  publish  and 
file  with  this  Commission  proportional  rates  applicable  to  traflBc  handled  in 
connection  with  rail  lines.    The  Alaska  Investigation,  680  (682). 
Table  showing  property  investment,  revenues,  expenses,  etc.,  of  ocean  carriecs 

respondent  herein.    Id.  (695). 
Table  showing  property  investment,  revenues,  expenses,  etc.,  of  White  Pass 
&  Yukon  Route  and  American-Yukon  Navigation  Co.    Id.  (700). 
BONDS. 

Guaranty  of  P.  M.  bonds  by  C,  H.  &  D.  and  syndicate  dealing  therein.    Pete 
Marquette  R.  R.  Co.  and  C,  H.  db  D.  Ry.  Co.  1  (133). 
BOTH  DIRECTIONS. 

Higher  rates  in  one  direction  than  in  the  opposite  direction  over  the  same  line 
of  railroad  require  satisfactory  explanation.  Rates  on  millwork  from  Fort 
Worth  and  Waco,  to  Oklahoma  points  should  be  same  northbound  and  south- 
bound. Cameron  &  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  286  (295). 
The  rates  from  New  York  to  southern  Wisconsin  cities  is  the  same  both  westbound 
and  eastboimd.  Wisconsin  Rate  Cases,  602  (620). 
BRANCH  LINES. 

Sufficiency  of  rates  prescribed  by  state  com  mission,  as  standards  by  which  to 
measure  the  reasonableness  of  rates  for  a  main-line  haul  between  two  cities 
of  approximately  500,000  and  50,000  people  is  doubtful,  for  they  were  pre- 
scribed by  the  state  commissions  as  maTimnm  rates  and  are  applicable  between 
all  state  points  whether  on  main  or  branch  lines.  Board  of  Commerce,  Lexing- 
ton, Ky.,  V.  C,  N.  0.  &  T.  P.  Ry.  Co.  407  (412). 
BREAK-BULK  RATES. 

Domestic  and  export  rates  on  grain  and  products  from  Chicago,  111.,  to  points 
in  trunk  line  territory  east  of  Niagara  frontier  not  found  unreasonable  or  un- 
duly prejudicial  in  comparison  with  rates  lower  by  1  cent  per  100  pounds, 
in  effect  by  break-bulk  routes  from  Milwaukee,  Manitowoc,  and  Kewaunee, 
Wis.  Board  of  Trade  of  Chicago  v.  P.  M.  R.  R.  Co.  345  (348). 
BRIDGE. 

In  prescribing  divisions  of  joint  rates  for  the  Campbell's  Creek  Railroad,  an 
allowance  of  30  miles  made  for  the  Ohio  River  bridge.    Campbell's  Creek 
R.  R.  Co.  V.  A.  A.  R.  R.  Co.  574  (578). 
BURDEN  OF  PROOF. 

The  law  definitely  imposes  the  burden  of  proof  upon  the  carriers  to  justify  the 
propriety  of  the  proposed  rate  increases.    Westbound  Rail-and-Lake,  424 
(425). 
BURDEN  OF  TRANSPORTATION. 

If  revenues  are  increased  as  the  result  of  the  proposed  rates  and  chaiges  it  will 
be  to  a  relatively  small  extent  and  will  not  impose  any  substantial  additional 
burden  on  the  iron-ore  traffic.    Iron  Ore  Rate  Cases,  368  (370). 
OJINADA. 

Section  1  of  the  act  confers  upon  the  Commission  not  only  jurisdiction  over  traffic 
from  a  point  in  this  country  through  Canada  to  a  point  in  this  country  but  also 
from  a  point  in  this  country  to  a  point  in  Canada.  Lake  and  Rail  Rate  Can- 
oellations  (No.  3),  745  (748). 
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CANCELLATION.    See  ako  Switchino  Charobs;  Joint  Ratb8« 

Cancellation  of  propOTtional  commodity  rate  on  fresh  meats  in  carloads  from 
8t.  Louis,  Mo.,  to  Fort  Worth,  Tex.,  on  shipments  from  New  York,  N.  Y., 
and  Jersey  City  and  Newark,  N.  J.,  leaving  applicable  a  local  commodity 
rate  found  not  justified.    Fresh  Meats  from  St.  Louis,  Mo.,  365  (367). 

Cancellation  of  joint  rates  on  traffic  from  Norfolk,  Va.,  by  water  to  New  York, 
N.  Y.,  and  thence  by  rail  to  New  England  and  Canadian  points  resulting  in 
increases  in  the  through  rates,  found  not  justified.  Cotton  to  New  England 
Points,  441  (442). 

Subsequent  cancellation  of  coounodity  rates  removes  any  prejudice  which  may 
have  existed.  Complaint  dismissed.  Cleveland  Excelsior  Co.  v.  S.  Ry.  Co. 
567. 

The  action  of  the  Grand  Trunk  Railway  Co.  of  Canada,  in  cancelling  the  joint 
rates  with  the  Northwestern  S.  S.  Co.,  and  terminating  the  present  arrange* 
ments  for  the  through  transportation  of  traffic  from  Lake  Superior  ports  to 
points  in  the  United  States,  not  subject  to  Commission 's  control.  Lake  and 
Rail  Rate  Cancellations  (No.  3),  745  (749). 
CAPITAL  STOCK. 

Consolidation  of  roads  as  an  excuse  for  inflation  of.    Pefe  Marquette  R.  R.  Co. 
and  C,  H.  A  D.  Ry.  Co.  1  (219). 
CAR  DISTRIBUTION. 

Complainant's  nune  receives  an  apportionment  of  the  Hocking  Valley's  coal- 
car  equipment.  If  the  Kanawha  &  Michigan,  which  has  trackage  contract 
over  line  of  Hocking  Valley,  is  required  to  give  that  mine  an  apportionment 
of  its  coal-car  equipment,  complainant  would  have  decided  advantage  over 
competitive  coal  operators  on  the  trackage  line.  Hocking  Domestic  Coal  Co. 
v.  K.  &  M.  Ry.  Co.  392  (397). 
GAR-FERRY  LINES. 

Establidiment  of  the  Wisconsin  lake  ports  as  100  per  cent  points  is  explained 
as  due  to  desire  of  the  car-ferry  lines  to  share  in  through  traffic  with  routes 
through  the  Chicago  gateway.    Wisconsin  Rate  Cases,  602  (637). 
CAR  FURNISHING. 

Special  equipment:  The  duty  does  not  rest  upon  the  carritf  to  furnish  special 
equipment  if  it  does  provide  some  method  by  which  the  commodity  can  be 
protected  from  the  cold  during  the  winter  months.  Northern  Potato  Traffic 
AsBO.  V,  C.  &  A.  R.  R.  Co.  426  (433). 

Charges  collected  on  shipment  of  wheat  from  Wilcox,  Mo.,  to  Chicago,  111.,  weigh- 
ing 70,170  pounds  and  loaded  in  car  of  80,000  pounds  capacity  not  found  to 
have  been  illegal.    Wilcox  Mercantile  Co.  v,  Wabash  Ry.  Co.  552. 

The  fact  that  complainant'  may  have  been  misled  by  defendant's  agfsnt  into  be- 
lieving that  it  was  necessary  for  him  to  order  a  larger  car  than  was  required 
affords  no  ground  for  reparation.    Id.  (553). 
GARLOAD  AND  LESS  THAN  CARLOAD. 

Charges  collected  on  shipments  of  iron  and  steel  articles  between  Pawtucket, 
Darlington,  and  Valley  Falls,  R.  I.,  and  points  in  Connecticut  and  Massachu- 
setts found  to  have  been  unreasonable  to  the  extent  that  they  exceeded  rates 
in  ^ect  prior  to  revision  of  classification.  Haskell  Mfg.  Co.  v.  N.  Y.,  N.  H.  A 
H.  R.  R.  Co.  499  (501). 

Less  than  carload  rates  on  eggs  from  Watertown,  Tenn.,  to  eastern  destinations 
7  cents  hightf  than  the  carload  rate,  found  to  be  an  undue  prejudice  against 
the  carload  rate,  which  the  carriers  will  be  expected  to  remove.  Hill  v.  N., 
0.  &  St.  L.  Ry.  582  (589,  590). 

0. 1,  and  1.  c.  1.  rates  on  eggs  and  dressed  poultry,  and  c.  1.  rates  on  live  poultry 
from  Nashville,  Lebanon,  and  Watertown,  Tenn.,  to  Boston,  Providence,  New 
York,  and  Fbiladdphia,  not  found  unreasonable.    Id.  (595). 


796  INDEX  DIGEST. 

CARLOAD  RATES. 

Rates  on  sash,  doors,  and  other  milhrar}^  from  Fort  Worth  and  Waco,  Teoc.,  to 

Oklahoma  found  unreasonable.    Maximum  rates  prescribed  and  r^Muration 

awarded.    Cameron  db  Co.  v.  A.,  T.  <Sc  S.  F.  Ry.  Co.  286. 
Rates  on  furniture  from  and  through  Wichita,  Kans.,  to  points  in  Oklahoma 

and  Texas  not  shown  to  be  unreascmable  and  complaint  dismissed.    Wichita 

Wholesale  Furniture  Co.  i^.  A.,  T.  A  S.  F.  Ry.  Co.  339  (341). 
CARMACK  AMENDMENT. 

Commission  is  without  jurisdiction  to  detennine  propriety  of  the  bill  of  lading 

provision  relied  upon  by  carrier  in  declining  to  refund  freight  charges.    Bruna- 

wick-Balke-Collender  Co.  v.  T.,  S.  &  M.  Ry.  Co.  508  (601). 
So-called  Carmack  Amendment,  which  is  part  of  section  20,  inapplicable  to  tele- 
phone and  telegraph  companies.    Unrepeated  Message  Case,  670  (677). 
CAR-MILE  EARNINGS. 

Caivmile  earnings  on  dried  beans  from  Kendrick  and  Tioy,  Idaho,  to  Missoula, 

Butte,  and  Helena,  Mont.,  under  rate  charged  were  imreasonably  high.    Lower 

rates  ordered  maintained.    Lindsay  Conmiission  Co.  «.  N.  P.  Ry.  Co.  750 

(761-762). 
CARS.    See  dUo  Rbfbiobbator  Cars. 

Application  of  carriers  for  extension  of  time  in  which  to  make  freight  cars  conform 

to  standards  prescribed  by  the  Commission  pursuant  to  safety  i^pliance  acts, 

granted.    Safety  Appliances,  303  (304). 
*  Livestock:  Special  equipment  is  necessary  for  live  stock,  and  the  return  loading 

is  light.    Business  Men's  League  of  St.  Louis  v.  A.,  T.  A  S.  F.  Ry.  Co.  308  (322). 
CHARACTERISTICS  OF  COMMODITY. 

Circumstances  and  conditions  attendant  upcm  transportation  of  dairy  products, 

shown.    Southwestern  Dairy  Products,  379  (383). 
The  density  of  linseed  oil  is  not  a  fixed  quantity;  it  varies  with  different  makes, 

with  changes  in  temperature,  and  with  methods  of  treatment.    Fuller  A  Co.  «• 

A.,  T.  &  S.  F.  Ry.  Co.  519  (520). 
CHARTS. 

Abridged  corporate  history  chart,  Pere  Marquette  R.  R.  Co.    Pere  Marquette 

R.  R.  Co.  and  C,  H.  &  D.  Ry.  Co.  1  (Following  page  226). 
Abridged  corporate  history  chart,  C,  H.  db  D.  Ry.  Co.    Id.  (Following  page  226). 
Abridged  corporate  history  chart,  C,  I.  db  W.  Ry.  Co.    Id.  (Following  page  226). 
CHICAGO,  CINCINNATI  &  LOUISVILLE. 

Recinion  of  purchase  of.    Pere  Marquette  R.  R.  Co.  and  C,  H.  dc  D.  Ry.  Co.  1 

(175). 
CHICAGO  SWITCHING  DISTRICT. 

Described.    Business  Men's  League  of  St.  Louis  v.  A.,  T.  &  S.  F.  Ry.  Co.  306 

(333). 
CINCINNATI,  HAMILTON  &  DAYTON. 

History  as  to  the  organization,  management,  and  control  of  the  P.  M.  R.  R.  Co. 

and  the  C,  H.  A  D.  Ry.  Co.    Pere  Marquette  R.  R.  Co.  and  C,  H.  A  D.  Ry. 

Co.  1-10. 
(General  balance  sheet  of,  as  of  June  30,  1895  and  1896.    Id.  (77). 
Organization  and  roads  consolidated  by,  1895-1904.    Id.  (78). 
Methods  pursued  in  order  to  secure  cash  to  pay  obligations  on  account  of  the  five 

per  cent  preferred  stock  retirement.    Id.  (124). 
Premature  retirement  of  noninterest-bearing  notes.    Id.  (127). 
Amount  of  outstanding  four  per  cent  preferred  stock  on  June  30, 1904,  and  r^ire- 

ment  of.    Id.  (128). 
Guaranty  of  P.  M.  bonds  by  0.,  H.  &  D.  and  syndicate  dealing  therein.    Id. 

(133). 
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CINCINNATI,  HAMILTON  &  DAYTON— Continued. 
Leue  of  the  Pere  Marquette  by.    Id.  (141). 

Purchase  of  Toledo  Ry.  A  Terminal  Co.  by,  and  sale  of,  to  P.  M.    Id.  (142). 
Attempted  development  of  Detroit,  Toledo  &  Ironton,  at  the  expense  of  the  C, 

H.AD.    Id.  (147). 
Controlling  interest  of  Ashland  &  Ironton  Bridge  Co.,  acquired  by  the  C,  H.  &  D. 

Id.  (148). 
Transfer  to  the  Detroit,  Toledo  &  Ironton  of  the  C,  H.  db  D's.  investment  in  the 

Great  Central  Dock  Co.    Id.  (151). 
Trackage  arrangements  between  the  D.,  T.  &  I.,  and  C,  H.  db  D.    Id.  (153). 
Falsification  of  accounts  of  C,  H.  db  D.  during  Zimmerman-Hollins  control. 

Id.  (155). 
Wind-up  of  C,  H.  db  D.  common-stock  syndicate.    Id.  (156). 
Purchase  of,  control  by  the  Erie  and  rescission  thereof,  1905.    Id.  (159). 
Morgan  control  of,  1905-1909.    Id.  (173). 
Rescission  of  contracts  with  the  Erie.    Id.  (174). 
Appointment  of  receivers,  December  4,  1905,  for  C,  H.  db  D.    Id.  (175). 
Administration  of  receivers,  1905-1909.    Id.  (181). 
Purchase  of  control  of  C,  H.  db  D.  by  the  B.  db  0.,  and  readjustment  of  C,  H.  &  D. 

finances,  1909.    Id.  (185). 
Results  of  control  by  B.  db  O.  R.  R.  Co.  of  the  C,  H.  dk  D.    Id.  (198). 
Sale  by,  of  P.  M.  Stock.    Id.  (200). 
Modification  of  stock  purchase  contract  between  B.  &  O.  and  Morgan  db  Co.    Id. 

(201,  202). 
Operating  losses  in  1911  and  1912.    Id.  (202). 
Expense  caused  by  floods  in  Ohio,  on,  1913.    Id.  (203). 
Cash  aflvances  made  by  B.  db  0.  to  C,  H.  db  D.  to  pay  expenses  resulting  from 

floods.    Id.  (203). 
Second  receivership,  1914.    Id.  (206). 
Rtoganization  plans  for  1916.    Id.  (207). 

Considerations  moving  B.  <&  O.  in  1909  to  purchase  the  C,  H.  &  D.    Id.  (210). 
Investigation  of  physical  conditions  of  equipment  and  property  of  the  C,  H.  &  D. 

1904-1916.    Id.  (212). 
Method  pursued  in  assembling  facts  in  investigation  of.    Id.  (217). 
Up  to 'June  30,  1904,  the  operation  of,  was  highly  successful  as  contrasted  with 

the  P.M.    Id.  (217). 
Reorganization  of,  predicated  upon  sale  by  Morgan  db  Co.  to  B.  db  O.  of  C,  H.  db  D. 

stock  control.    Id.  (220). 
CINCINNATI,  HAMII4TON  db  DAYTON  R.  R.  CO. 

Organization  and  financial  history  0^  1846-1895.    Pere  Marquette  R.  R.  Co. 

and  C,  H.  &  D.  Ry.  Co.    1  (70). 
CINCINNATI,  HAMILTON  db  DAYTON  COMMON  STOCK  SYNDICATE. 

Purchase  of  common  stock  of  C,  H.  &  D.  by  P.  M.  for  control  and  operation. 

Pere  Marquette  R.  R.  Co.  and  C,  H.  A  D.  Ry.  Co.    1  (90). 
Oiganization  and  membership  of.    Id.  (91). 
CINCINNATI,  HAMILTON  &  DAYTON  SYNDICATE. 

Reorganization  of  C,  H.  &  D.  Board  and  management  in  S3mdicate  interest. 

Pere  Marquette  R.  R.  Co.  and  C,  H.  db  D.  Ry.  Co.    1  (101). 
Fulfillment  ol  pledges  made  by.    Id.  (102). 
CIRCUITOUS  ROUTES.    See  al$o  Long-and-Short  Haul. 

Carriers  with  circuitous  lines  that  now  meet  the  short-line  rates  at  competitive 

paints  on  shipments  of  packing-house  products  from  Houston,  Tex.,  to  Okla- 
homa pdnts,  authorized  to  continue  to  meet  the  rates  of  the  short  lines  and 

maintain  hi^er  rates  to  intermediate  points.    Chamber  of  Commerce,  Houston, 

Tex.,  V.  A.,  T.  A  8.  F.  Ry.  Co.    349  (351). 

loera*— 17— foL  44 — u 
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CIRCUMSTANCES  AND  CONDITIONS. 

The  differences  in  conditions  east  and  west  of  the  Missiasippi,  which  are  relied 
upon  to  justify  the  differences  in  the  methods  of  rate  construction,  are  dis- 
appearin?.    Green  Fire  Brick  Co.  v.  C.  A  A.  R.  R.  Co.  448  (463). 
Practice  of  southern  lines  of  absorbing  switching  charges  only  when  the  switching 
line  actually  competes  with  the  line-haul  carrier  on  traffic  to  or  from  indus- 
tries at  Richmond  under  substantially  similar  circumstances  and  conditions  as 
defined  in  section  2  is  unlawful.    Richmond  Chamber  of  Commerce  v.  S.  A.  L. 
Ry.  455  (467). 
The  difference  shown  in  the  circumstances  and  conditions  surrounding  rates  to 
La  Crosse,  Wis.,  and  those  to  points  in  C.  F.  A.  territory  is  too  slight  to  merit 
consideration.    La  Crosse  Shippers'  Asso.  v,  C,  B.  db  Q.  R.  R.  Co.  554  (556). 
Movement  in  single-car  lots,  empty  box-car  movement,  car-door  protection,  and 
cleaning  cars  are  conditions  idiich  justify  somewhat  higher  rates  on  coal  for 
the  longer  haul  from  New  Mexico  mines  to  California  than  charged  from  same 
mines  to  Arizona.    Independent  Ice,  Feed  db  Fuel  Co.  v.  S.  P.,  L.  A.  A  S.  L. 
R.  R.  Co.  666  (668). 
CLASS  AND  COMMODITY  RATES.    See  aleo  Advanob  in  Ratbs. 

Comparison  of  rates  on  iron  and  steel  articles  between  St.  Louis,  Mo.,  and  pointi 
in  Illinob,  with  present  fifth-class  rates  and  present  class  rates  most  neariy 
approaching  the  commodity  rates.    Business  Men's  League  of  St.  Louis  «. 
A.,  T.  &  S.  F.  Ry.  Co.  308  (312). 
Commodity  rates  lE)etween  St.  Louis,  Mo.,  and  Keokuk,  Iowa,  and  points  in 
Illinois,  with  certain  exceptions,  found  just  and  reasonable  in  so  far  as  they  do 
not  exceed  class  rates.    Id.  (337). 
Proposed  cancellation  of  commodity  rates  on  dairy  products,  from  producing 
points  in  Arkansas,  Oklahoma,  Texas,  and  Louisiana  to  points  in  western 
trunk  line  territory  and  to  St.  Louis,  Mo.,  Chicago,  111.,  and  Memj^iis,  Tenn., 
and  other  gateways  on  traffic  to  points  in  C.  F.  A.,  trunk  line,  and  southeastern 
territories,  and  future  application  of  third-class  rates,  found  not  jiistified. 
Southwestern  Dairy  Products,  379  (391). 
Class  and  commodity  rates  between  Cincinnati,  Ohio,  and  Lexington,  Ky., 
increased  on  January  1,  1916,  found  justified.    Board  d  Commerce,  T<exingtan, 
Ky.,  V.  C,  N.  O.  <k  T.  P.  Ry.  Co.  407  (416). 
There  is  no  set  rule  that  a  commodity  rate  shall  bear  a  certain  relation  to  the  rate 
applicable  to  the  class  to  which  the  commodity  belongs.    Northern  Potato 
Traffic  Asso.  v,  C.  &  A.  R.  R.  Co.  426  (430). 
Commodity  rates  charged  on  rough  sawed  stone  and  rough  stone  from  Bedford, 
Ind.,  to  Toronto  and  Hamilton,  Canada,  higher  than  sixth-class  rates  not  &>und 
unreasonable.    Oakley  &  Son  v,  C,  T.  H.  &  S.  E.  Ry.  Co.  488. 
Coounodity  rates  on  sugar  from  New  Orleans  compared  with  fifth-claas  rates  from 
New  Orleans  to  various  points.    Drewee  Sugar  Co.  v.  S.  P.  Co.  533  (538). 
A  reduction  of  a  class  rate  below  the  level  of  a  rate  upon  a  particular  commodity 
would  not  put  in  issue  the  reasonableness  of  that  commodity  rate  if  net 
attacked  in  the  complaint.    Wisconsin  Rate  Cases,  602  (627). 
Class  rates  charged  on  shipments  of  cotton  seed  from  points  in  Florida  to  Bain- 
bridge,  Ga.,  found  unreasonable  to  the  extent  that  they  exceeded  Class  N 
rate  legally  applicable  and  subsequentiy  established  conunodity  rate.   Repar- 
ation awarded.    Bainbridge  Oil  Co.  v.  M.  &  B.  R.  R.  Co.  660-662. 
On  traffic  to  and  from  Alaska  for  about  two  months  in  midsummer  lower  com- 
modity rates  are  made  effective  and  then  as  the  close  of  navigation  af^Mroachei 
the  class-rate  basis  is  restored.    The  Alaska  Investigaticm,  680  (689). 
Rate  on  any  commodity  to  intermediate  points  involved  herein  should  not  exceed 
the  rate  on  the  same  commodity  to  the  more  dutant  point  by  more  than  the 
difference  between  the  rates  on  the  class  to  which  the  commodity  beltni^i. 
Bates  from  New  Orleans  and  Qalveaton,  727  (737). 
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CLASS  RATES. 

Change  in  claaB-rate  bads  on  traflSc  from  Oil  City,  Franklin,  McClintock,  River 
Ridge,  and  South  Oil  City,  Pa.,  to  Lake  Michigan  and  Lake  Superior  ports 
and  Minneapolis,  Minn.,  from  Rochester,  N.  Y.,  basis  to  Baltimore,  Md., 
basis  of  rates  not  found  justified.    Oil  City  Rail  and  Lake,  439. 

Evidence  submitted  on  supplemental  hearing  not  sufficient  to  support  allegation 
of  discrimination  in  class  rates  from  La  Crosse,  Wis. ,  to  certain  points  in  Minne* 
sota.    La  Crosse  Shippers'  Asso.  v.  C.  &  N.  W.  Ry.  Co.  512. 

Combination  through  rate  on  shipment  of  high  explosives  from  Thompsons  Point, 
N.  J.,  to  Yellow  Rock,  Ky.,  found  unreasonable  to  extent  that  factor  of 
double  first-class  applied  from  Winchester,  Ky.,  to  Yellow  Rock,  exceeded 
first-class.  Reparation  awarded.  Du  Pont  de  Nemours  Powder  Co.  v, 
P.  &  R.  Ry.  Co.  631  (632). 

Class  rates  between  New  England,  trunk  line,  and  C.  F.  A.  territories,  and  the 
southern  Wisconsin  cities  and  La  Crosse,  found  unreasonable  and  unduly 
prejudicial.    Wisconsin  Rate  Cases,  602  (642). 
CLASSIFICATION. 

Aluminum  ware:  Ratings  prescribed  in  western  classification  on  aluminum 
kitchen  utensils  not  found  unreasonable  as  compared  with  ratings  in  official 
and  southern  classifications.  Aluminum  Mfg.  Co.  v.  A.,  T.  &  S.  F.  Ry. 
Co.  562. 

Beer:  Moves  generally  in  western  classification  territory  at  fifth-class  rates,  and 
it  is  stated  that  Sioux  Falls  is  the  only  point  in  South  Dakota  to  which  rates 
on  beer  from  Milwaukee  and  St.  Louis  are  lower  than  fifth  class.  La  Crosse 
Shippers'  Asso.  v.  C,  M.  &  St.  P.  Ry.  Co.  497  (498). 

£^:  Rated  second  class  in  both  official  and  southern  classification.  Hill  v, 
N.,  C.  &  St.  L.  Ry.  682  (584). 

Muzdes:  Methods  of  packing  and  classification  ratings  shown.  Thomson,  DiggB 
Co.  V.  A.,  T.  &  S.  F.  Ry.  Co.  515  (516). 

Paper,  toilet:  The  official  classification  rates  toilet  paper  fifth  class  in  carloads 
and  third  class  in  less  than  carloads.  Scott  Paper  Co.  v.  A.  C.  R.  R.  Co. 
503(504). 

Silk:  Ratings  in  official  classification  on  less-than-carload  shipments  of  raw  silk 
not  found  unreasonable  as  compared  with  ratings  on  dry  goods.  Silk  Associa- 
tion of  America  v.  P.  R.  R.  Co.  578  (581). 

Sugar:  Takep  fifth  class  in  carloads  under  western  classification.    Drewes  Sugar 
Co.  V.  S.  P.  Co.  533  (538). 
CLASSIFICATION  TERRITORIES. 

The  southern  classification,  which  governs  south  of  the  Ohio  River,  results  on 
the  whole  in  more  favorable  ratings,  rules,  and  regulati(»is  than  the  official 
classification,  which  gbvems  north  of  the  Ohio  River.  Board  of  Commerce, 
Lexington,  Ky.,  v,  C,  N.  O.  &  T.  P.  Ry.  Co.  407  (415). 

^e  fact  that  low^  ratings  apply  on  aluminum  ware  in  the  official  than  in  the 
western  classification  does  not  of  itself  justify  a  finding  that  the  ratings  are 
unreasonable.    Aluminum  M^.  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  562  (564). 

In  showing  through  charges  for  the  first  six  classes  from  New  York  to  Beloit  and 
Madison,  Wis.,  complainants  have  matched  the  first  four  classes  of  the  official 
classification  against  the  first  four  classes  of  the  western  classification,  fifth 
class  of  the  official  against  class  A  of  the  western,  and  sixth  class  of  the  official 
against  fifth  class  of  the  western.    Wisconsin  Rate  Cases,  602  (617). 

In  many  instances  ratings  under  the  official  classification  are  lower  than  those 
under  the  western.    Id.  (640). 
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CLEANING  AND  DISINFECTING  CARS. 

Shown  that  shippers  dean  and  disinfect  can  used  in  dairy  product  txaflBc.   South- 
western Dairy  Products,  379  (383). 
COASTWISE  MOVEMENT. 

Proposed  readjustment  of  rates  on  lumber  and  articles  taking  lumber  rates  from 
points  in  Louisiana  and  Texas  on  lines  of  respondents  to  Texas  ports  for 
export  or  cosstwise  movement  found  justified.    Lumber  to  Texas  Ports, 
275  (277). 
COMBINATION  RATES. 

Combination  rail-lake-and-ndl  and  lake-and-rail  rates  from  trunk  line  territory 
and  Buffalo,  N.  Y.,  Erie,  Fia.,  and  Detroit,  Mich.,  by  way  of  the  Great  Lakes 
Transit  Corp.,  to  La  Crosse,  Wis.,  Winona  and  Red  Wing,  Minn.,  found  unduly 
prejudicial  to  the  extent  that  they  exceed  rates  maintained  from  same  points 
to  St.  Paul  and  Minneapolis,  Minn.    Chamber  of  Commerce  of  La  Crosse  v, 
G.  L.  T.  Corp.  506  (608). 
Rates  on  hardwood  flooring  from  Cadillac,  Mich.,  to  Salt  Lake  City,  Utah,  found 
unreasonable  to  the  extent  that  the  components  thereof  from  Milwaukee  to 
Salt  Lake  City  exceeded  69  cents.    Reparation  awarded.    Cadillac  Lumber 
Exchange  v.  A.  A.  R.  R.  Co.  760  (752). 
COMMISSIONS. 

Claims  for  commission  for  purchase  of  P.  M.  Stock  for  C,  H.  &  D.    Pere Marquette 
R.  R.  Co.,  and  C,  H.  &  D.  Ry.  Co.  1  (130). 
COMMODITY  RATES. 
In  general: 

Commodity  rates  between  points  within  Illinois,  100  miles  or  more  apart, 
where  they  are  on  a  basis  lower  than  the  basis  of  the  commodity  rates 
between  St.  Louis  and  Illinois  points  for  corresponding  distances  are  a 
burden  upon  interstate  commerce  and  unduly  preferential  to  intrastate 
commerce.    Business  Men's  League  of  St.  Louis  v.  A.,  T.  &  S.  F.  Ry.  Co. 
308(338). 
Maintenance  of  commodity  rates  between  points  in  Illinois  which  in  combi- 
nation with  other  commodity  rates  required  or  permitted  by  this  report 
will  produce  the  undue  and  unreasonable  prejudice  against  interstate 
commerce  within  Illinois  condemned  in  this  report,  is  unlawful.    Id.  (338). 
8o  numerous  and  widely  applied  are  commodity  rates  in  Wisconsin  that  th^ 
carry  by  fai  the  greater  part  of  the  tonnage  of  that  state.    Wisconsin  Rate 
Cases,  602  (621). 
Commodity  rates  between  Wisconsin  points  and  points  in  trunk  Une,  New 
England,  and  C.  F.  A.  t^ritories,  not  found  unreasonable  or  unduly 
prejudicial.    Id.  (643). 
Record  affords  no  basis  for  finding  of  unreasonableness  in  rates  from  New 
Orleans  to  Kansas  points  as  compared  with  rate  to  Kansas  City,  Omaha, 
and  other  Missouri  River  cities.    Public  Utilities  Commission  of  Kansas 
V.  A.  A  V.  Ry.  Co.  743  (744). 
Bolts,  wood:  Rate  on  wood  bolts  from  Black  River  Spur,  Wis.,  to  Minnesota 
Transfer,  Minn.,  found  unreasonable  as  compared  with  subsequently  estab- 
Ushed  rate.    Reparation  awarded.    Stocking  v,  M.,  St.  P.  A  S.  8.  M.  Ry.  Co. 
666(666). 
Coal:  Rate  fnxn  Greenwood,  Ark.,  and  other  adjacent  points  to  Onalaska  and 
Sequoyah,  Tex.,  found  unreasonable  and  rates  prescribed  for  future.    Repara- 
tion awarded.    West  Lumber  Co.  v.  St.  L.  A  S.  F.  R.  R.  Co.  667  (660). 
Machinery:  Rates  charged  on  machinery  and  machines  from  Philaddiirfiia,  Pa., 
to  Camas,  Wash.,  at  published  commodity  rate  and  second-class  rate  to  less- 
than-carload  shipments  not  shown  to  have  been  unreasonable.    Crown  Columbia 
Paper  Co.  v.  P.  R.  R.  Co.  496. 
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liozzlfls:  Rates  on  aniiiud  muzzles  and  calf  weanere,  nested,  in  boxes,  in  less  than 
carloads  from  points  in  Indiana,  Illinois,  and  Ohio  to  Sacramento,  Gal.,  not 
shown  unreasonable,  and  rates  oa  the  same  commodities,  nested,  in  crates, 
from  Cincinnati,  Ohio,  and  Michigan  City,  Ind.,  to  Sacramento,  found  unrea- 
sonable and  reparation  awarded.  Thomson,  Diggs  Co.  v.  A.,  T.  A  S.  F.  Co. 
515. 

Stone:  Coounodity  rates  chaiged  on  rough  sawed  stone  and  roug^  stone  from 
Bedford,  Ind.,  to  Tcxonto  and  Hamiltcm,  Canada,  higher  than  sixth-class  rates 
no4  found  unreannable.    Oakley  &  Son  v.  C,  T.  H.  A  S.  E.  Ry.  Co.  488  (489). 
COMPANY  MATERIAL. 

Claim  for  reparation  on  certain  shipments  of  company  material  from  Ayers,  La., 
St.  Louis,  Mo.,  and  PMladelphia,  Pit.,  to  Valliant,  Okla.,  on  basis  of  divisional 
allowance  denied.  Reparation  awarded  on  basis  of  difference  between  rates 
charged  and  rate  subsequently  established.  Texas,  Oklahoma  &  Eastern  R.  R. 
Co.  V.  St  L.  &  S.  F.  R.  R.  Co.  653  (856). 
COMPARATIVE  RATES. 

In  general:  In  considering  reasonableness  of  rates  on  a  particular  commodity, 
comparisons  with  rates  in  effect  between  the  same  points  on  comparable  com- 
modities are  entitled  to  considerable  weight.  Atlas  Portland  Cement  Co.  v. 
B.  A  M.  R.  R.  416  (421). 

Becns,  dried:  Rates  on  dried  beans  from  Kendrick  and  Troy,  Idaho,  to  Missoula, 
Butte,  and  Helena,  Mont.,  compared  with  rates  on  potatoes  and  other  vege- 
tables from  Denver  and  other  Colorado  points  to  points  in  Wyoming  and 
Nebraska.    Lindsay  Commission  Co.  v.  N.  P.  Ry.  Co.  759  (761). 

Cement:  Reasonableness  of  cement  rates  (rom  Troy,  N.  Y.,  to  points  in  New 
England  on  defendant's  line  can  not  be  determined  solely  upon  comparisons 
with  rates  on  comparable  commodities.  Before  this  issue  is  finally  passed 
upon  reasonableness  of  rates  fron)  the  whole  Hudson  district  should  be  deter- 
mined. Order  of  investigation  entered.  Atlas  Portland  Cement  Co.  v.  B.  & 
M.  R.  R.  416  (421-422). 

Coal,  lump:  Reference  made  to  slack  coal  rates,  which  are  on  a  level  lower  than 
lump  coal  rates,  not  helpful  owing  to  difference  in  use  of  the  commodities. 
Independent  Ice,  Feed  &  Fuel  Co.  v.  S.  P.,  L.  A.  &  S.  L.  R.  R.  Co.  666  (667). 

Culverts:  Upon  rehearing,  fourth-class  rate  on  corrugated  sheet-steel  culverts 
from  Terre  Haute,  Ind.,  to  Texas  points  not  found  unreasonable  because  they 
exceed  rate  on  sheet-iron  pipe.  Greenbeig  Iron  Co.  v.  C.  &  E.  I.  R.  R.  Co. 
263(265). 

Grain:  Differences  in  com  and  wheat  rates  as  between  St.  Louis  and  East  St.  Louis 
and  points  in  Illinois  shown.  Business  Men's  League  of  St.  Louis  v.  A.,  T.  <& 
8.  F.  Ry.  Co.  308  (323). 

Muzzles:  Comparison  made  on  rates  on  animal  muzzles  and  calf  weaners  with 
wire  netting  and  animal  traps  on  which  commodity  rates  were  made  lower  by 
water  competition.    Thomson,  Diggs  Co.  v.  A.,  T.  dc  S.  F.  Ry.  Co.  515  (517). 

Petroleum:  Kate  on  petroleum  from  Oklahoma  and  Kansas  refining  points  to  St. 
Louis,  compared  with  rates  on  lumber,  cement,  coal,  hay,  salt,  live  stock,  and 
grain  from  same  general  territory.  Pierce  Oil  Corp.  v,  M.,  K.  db  T.  Ry.  Co.  279 
(284). 

Potatoes:  Earnings  on  potatoes  per  car-mile  compared  with  average  per-car-mtie 
earnings  on  fresh  meat,  beer,  butter,  cheese,  cattle,  horses,  hay,  and^all  carload 
frei^t.    Northern  Potato  Traffic  Asso.  v.  C.  <&  A.  R.  R.  Co.  426  (429). 

Poultry:  From  Oklahoma  points  to  eastern  markets  rates  on  dressed  poultry  are 
ahnoet  twice  as  hl^  as  on  fresh  meat,  although  both  are  rated  third  class  in 
western  classification.    Southwestern  Dairy  Products,  379  (388). 
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Poultry:  Reladonship  between  rates  on  live  and  droapod  poultry  not  determti 

aa  matter  ia  before  Gommisrion  in  another  proceeding.    Id.    (388). 
Strawbeniee:  Rates  and  refrigeration  charges  from  Florida  points  to  eastern  trunk 
line  territory  not  found  unreasonable  as  ccnnpared  with  rates  frrran  Louisiana 
pointi.    R.  R.  GommisBioners  of  Florida  v.  Southern  Exp.  Go.  645  (650). 
Bogu:  Bates  on  raw  sugar  from  New  Orleans,  La.,  to  Sugarland,  Tex.,  ccnnpared 
with  rates  on  refined  sugar  from  New  Orleans  and  o^er  Louisiana  points  to 
Cralveston,  Houston,  and  Alvin,  Tex.    Drewes  Sugar  Co.  v.  S.  P.  Co.  533  (536). 
Sugar:  Rates  on  raw  sugar  from  New  Orleans,  La.,  to  Sugarland,  Tex.,  compares 
frkvorably  with  the  rates  on  canned  goods,  baggiog,  salt,  potatoes,  and  various 
other  commodities  between  the  same  points.    Id.  (539). 
COMPETITION. 
Carrier: 

Competition  of  rival  carriers  as  such  does  not  constitute  substantially  dis- 
similar drciunstances  to  justify  a  difference  in  treatment  under  section  2. 
Richmond  Chamber  of  Commerce  v.  S.  A.  L.  Ry.  455  (464). 
Qass  and  commodity  rates  from  New  Orleans  to  Kansas  City,  influenced  by 

carrier  competition.    Rates  from  New  Orleans  and  Galveston,  727  (732). 
Carrier  competition  has  played  an  important  part  in  rates  from  New  Orleans 
to  Missouri  River  cities  and  is  to-day  the  jvedominating  influence  in  the 
situation.    Id.  (734). 
Where  carrier  competition  is  the  only  influence  whidi  has  operated  to  reduce 
rates  to  a  competitive  point  the  direct  lines  and  those  less  than  15  per  cent 
longer  than  the  direct  lines  must  observe  the  fourth  section  and  not  charge 
higher  rates  to  intermediate  points.    Id.  (735). 
Carriers  serving  New  Orleans  and  Oalveston  compete  with  each  other  for 
impOTt  traffic.    Carriers  desiring  to  depart  from  the  fourth  section  in  situa- 
tions of  this  kind  must  show  that  they  are  at  a  disadvantage  in  meeting  the 
competition  of  rival  lines.    Id.  (741). 
Market: 

Shippers  of  milk  from  Brookhaven,  Wesson,  Beauregard,  Hazelhurst,  and  Crys- 
tal Springs,  Miss.,  to  New  Orleans,  La.,  compete  with  shippers  located  at 
Osyka,  Chatawa,  Magnolia,  Femwood,  and  McComb,  Miss.,  to  the  same 
market.    South  Mississippi  Dairymen's  Asso.  v.  I.  C.  R.  R.  Co.  297  (298). 
Milwaukee  and  Chicago  purchase  grain  in  ccnnpetition  with  one  another  in  a 
large  territory ,  and  Milwaukee  sometimes  bids  higher  than  (Chicago.    Board 
of  Trade  of  Chicago  v.  P.  M.  R.  R.  Co.  345  (347). 
Competition  in  grain  markets  of  Little  Rock  territory  is  keen,  and  increase  in 
rate  would  place  protestants  at  a  great  disadvantage.    Increase  not  found' 
justified.    Grain  to  Little  Rock,  Ark«  355  (357). 
Relationship  of  rates  from  Lehigh  and  Hudson  cement-producing  districts  ia 
of  great  importance  because  of  keen  competition  in  the  New  England  mar* 
kets.    Atlas  Portland  Cement  Co.  v,  B.  A  M.  R.  R.  416  (421). 
MemiMs,  like  St.  Louis,  is  a  Mississippi  River  crossing  and  compeiea  with 
St.  Louis  as  a  market  and  as  a  gateway  kit  transcontinental  business.    Hill 
V.  N.,  C.  &  St.  L.  Ry.  582  (591). 
Mndpal  competition  of  La  Crosse  is  with  the  twin  cities,  and  on  many  oom- 
modities  competition  is  encountered  from  points  in  prorating  territory  sudi 
as  Dubuque.    Wisconsin  Rate  Cases,  602  (613). 
Actual  competition  shown  between  southern  Wisconsin  cities  and  cities  in 
adjacent  territory.    Id.  (620). 
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COMPETITION— Continued. 
Market— Continiied. 

Maintenance  of  class  and  commodity  rates  in  issue  from  New  Orleans  to 
Kansas  City,  said  to  have  been  influenced  by  competition  with  Chicago, 
St.  Louis,  and  other  cities  in  the  middle  west  for  the  Kansas  City  trade, 
but  extent  to  which  it  may  have  affected  these  rates  not  shown  of  record. 
Rates  from  New  Orleans  and  Galveston,  727  (732-734). 

FkMufic  coast  territory  is  a  common  market  for  eastern  pipe  manufacturers,  and 
competition  is  keen.    U.  S.  Cast  Iron  Pipe  &  Foundry  Co.  v.  S.  Ky.  Co.  757. 
Potential: 

Class  and  commodity  rates  from  New  Orleans  to  Missouri  River  cities  said  to 
be  influenced  by  tlie  possibility  of  the  revival  of  competition  by  water  lines 
operating  on  the  MiflHiwmppi  and  Missouri  rivers.    Rates  from  New  Orleans 
and  Galveston,  727  (732). 
Water: 

Rates  on  sugar  from  Louisiana  points  to  New  Orleans  were  originally  estab- 
lished to  meet  water  competition  on  the  numerous  rivers  and  bayous  inter- 
secting the  sugar  district,  but  while  this  competition  is  not  so  active  as 
formerly,  it  is  still  actual  as  well  as  potential.  Drewes  Sugar  Co.  v.  S.  P. 
Co.  533  (536). 

Rates  on  all  molasses  from  Mobile  and  other  Gidf  ports  to  the  Ohio  River 
crossin^i  and  St.  Louis  have  been  depressed  below  normal  because  of 
actual  and  potential  water  competition  on  the  Gulf  of  Mexico,  Mississippi 
Sound,  Mississippi  and  Ohio  rivers.  Acme  Mills  v,  L.  k  N.  R.  R.  Co. 
558  (561). 

Stated  that  rates  on  ^gs  and  live  and  dressed  poultry  from  Nashville  to  the 
east  are  depressed  by  reason  of  the  competition,  actual  or  potential,  of  the 
water  route  afforded  by  the  Cumberland  and  Ohio  rivers  between  Nashville 
and  the  Ohio  River  crossings,  in  connection  with  the  low  rates  of  the  trunk 
lines  thence  to  the  east.    Hill  v,  N.,  C.  dc  St.  L.  Ry.  582  (590). 

Central  Wisconsin  cities  tuge  that  they  have  not  received  benefit  of  com- 
petitive influences,  and  that  they  have  been  '*  marooned  "  by  holding  their 
rates  at  a  higher  level  while  surrounding  territory  has  had  benefit  of  water 
competition.    Wisconsin  Rate  Cases,  602  (637). 

Class  and  commodity  rates  from  New  Orleans,  La.,  to  Missouri  River  cities 
stated  to  have  always  been  influenced  and  affected  by  competition  of  lines 
operating  on  the  MissisBippi  and  Missouri  rivers,  but  it  does  not  appear  that 
this  water  route  has  made  any  serious  inroads  upon  the  business  of  the  rail 
lines  from  New  Orieans.  Rates  from  New  Orleans  and  Galveston,  727 
(78^-733). 

While  water  competition  may  fix  a  limit  beyond  which  the  rail  lines  may  not 
go  in  making  rates  from  New  Orleans  to  Kansas  City,  it  does  not  necessitate 
the  present  rates  to  that  point  nor  compel  the  maintenance  of  lower  rates  to 
other  Missouri  River  cities  than  to  intermediate  stations.    Id.  (734). 

Csiriers  are  not  justified  because  of  water  competition  in  continuing  lower 
rates  from  New  Orleans  to  Missouri  River  cities  than  to  intermediate 
stations.    Id.  (734). 
COMPETITIVE  CONDITIONS. 

li  railroads  do  not  feel  that  they  can  undertake  in  their  rates  to  meet  these  com 
petitive  conditions  the  Commission  should  not  compel  them  to  do  so  by  forcing 
upon  them  rates  that  are  less  than  reasonable  for  the  service  they  periorm. 
Fiefce  Oil  Corp.  v.  M.,  K.  k  T.  Ry.  Co.  279  (285). 
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In  order  to  participate  in  through  traffic  to  common  pdnts  west  of  the  ySaaadp^ 
Biver  it  wae  necessary  for  the  Illinois  Central  to  estabUah  for  jnoportional 
application  to  Dubuque  the  same  rates  as  wexe  maintained  by  the  eastern  lines 
locally  at  St.  Louis.    Wisconsin  Rate  Cases,  602  (60S). 

Differences  in  competitive  and  other  circumstances  do  not  justify  the  present 
large  differences  between  the  class  rates  applicable  to  and  from  points  in  north- 
em  Illinois  and  on  the  Mississippi  River  in  Iowa,  on  the  one  hand,  and  those 
applicable  to  and  from  cities  in  southern  Wisconsin,  on  the  other.     Id.  (642). 
COMPETITIVE  TRAFFIC. 

Switching  charges  at  both  Orange  and  Beaumont,  Tex.,  are  absorbed  on  com- 
petitive traffic  and  not  absorbed  on  noncompetitive  traffic.  Lumber  to  Texas 
Ports.  276  (276). 

Brick,  building  blocl^,  and  granite,  like  cement,  are  used  in  the  construction  of 
buildings  and  may  properly  be  regarded  as  competitive  in  some  degree.  Atlas 
POTtland  Cement  Co.  v.  B.  A  M.  R.  R.  416  (419). 

It  does  not  appear  that  coal  and  coke  are  competitive  with  other  traffic  moving 
into  Richmond,  and  the  absorption  of  switching  chaiges  upon  certain  traffic 
and  not  upon  other  traffic  is  not  in  itself  unduly  discriminatory.    Richmond 
Chamber  of  Commerce  v.  S.  A.  L.  Ry.  455  (467). 
CONFERENCE  RULINGS.    See  Administrativb  Rulinos. 
CONFLICTING  RATES. 

Two  sets  of  conflicting  rates  on  dried  beans  from  Kendrick  and  Troy,  Idaho,  to 
Missoula,  Butte,  and  Helena,  Mont.,  in  effect.    Rate  charged  on  shipments 
involved  not  having  been  properly  canceled  remained  the  applicable  ntes. 
Lindsay  Commission  Co.  v.  N.  P.  Ry.  Co.  759  (760). 
CONGRESS. 

Investigation  of  Pere  Bfarquette  Railroad  Co.,  and  the  Cincinnati,  Hamilton  A 
Dayton  Railway  Co.,  pursuant  to  request  of  Committee  on  Interstate  and 
Foreign  Commerce  of  the  House  of  Representatives.    Pere  Marquette  R.  R. 
Co.  and  C,  H.  &  D.  Ry.  Co.  1. 
CONNECTING  CARRIERS. 

Caniefi  can  not  so  adjust  their  relations  with  connections  as  to  unduly  prefer 
shippers  via  one  connection  over  those  shipping  via  another.    Akron,  C^ton  & 
Youngstown  Ry.  Co.  v.  B.  dc  O.  R.  R.  Co.  305  (307). 
CONSOLIDATION. 

Financial  history  and  names  of  roads  that  were  consolidated  into  the  P.  M.  R.  R.  as 
of  January  1, 1900.    Pere  Marquette  R.  R.  Co.  and  C,  H.  db  D.  Ry.  Co.  1  (12). 

Inflations  of  capital  stock  were  incidents  of  the  C,  H.  db  D.  consolidation  in  1895 
and  of  the  P.  M.  consolidation  in  1900.    Id.  (218). 
CONSTRUCTIVE  MILEAGE. 

Campbell's  Creek  R.  R.  Co.  is  entitled  to  receive  a  division  on  coal  delivered  to 
the  K.  A  M.  Ry.,  figured  upon  the  basis  of  a  cmistructive  mileage  of  28  miles, 
200  per  cent  of  the  actual  mileage  of  its  line.    Campbell'd  Creek  R.  R.  Co.  v. 
A.  A.  B.  R.  Co.  574  (577). 
CONTINUOUS  CARRIAGE. 

Application  of  special  contract  rates  lower  than  the  published  rates  mi  through 
lidl-and-water  shipments  from  Alaska  cannery  and  mining  companies  to  Seattle, 
and  rebilling  as  new  shipments  from  Seattle,  constitutes  an  unlawful  departure 
from  the  tarifb  and  an  unjust  and  unlawful  discrimination  against  other  shippen. 
The  Alaska  Investigation,  680  (704). 
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CONTRACT. 

The  interpfetation  and  enforcement  of  contracts  inv<dving  property  ri^te  or  the 
uae  by  one  of  the  property  of  another  are  questions  primarUy  for  the  courts  to 
reeolve  and  not  for  the  Commission  to  pass  upon.    Hocking  Domestic  Coal  Co. 
V.  K.  a  M.  Ry.  Co.  392  (398). 
COPPER  RIVER  a  NORTHWESTERN  RY. 

Table  showing  earnings,  operating  expenses,  net  revenue,  bond  interest,  and 
final  outcome.    The  Alaska  Investigation,  680  (697). 

Table  showing  operating  expenses,  and  contributors  to  freight  revenue.    Id.  (698). 

Operating  revenues,  bonded  indebtedness,  outstanding  capital  stock,  and  total 
capitalization,  shown.    Id.  (699). 
CORRESPONDENCE. 

Access  to  correspondence  files  is  indispensable.    Recommendation  with  reference 
to  renewed.    Pere  Marquette  R.  R.  Co.  and  C,  H.  drD.  Ry.  Co.  1  (223). 
COST  OF  OPERATION. 

Cost  of  maintenance  and  operation  of  the  belt  line  is  prorated  by  the  owning  linee 
in  the  form  of  absorbing  the  switching  charges.  Richmond  Chamber  of  Com- 
merce V.  S.  A.  L.  Ry.  455  (460). 

Cost  of  opwation  of  the  Campbdls  Creek  Railroad  for  fiscal  years  1912  to  I9I5, 
inclusive,  shown.    Campbell's  Creek  R.  R.  Co.  v.  A.  A.  R.  R.  Co.  574  (576). 
COURTS.    See  alio  Loss  and  Damagb. 

When  a  court  has  given  a  construction  to  a  contract  in  controversy  between  the 
parties  before  it,  the  Conunission  will  not  ordinarily  refuse  to  accept  that  con- 
struction, even  ^ere  as  an  original  proposition  it  might  construe  the  contract 
dififer^tly.    Hocking  Domestic  Coal  Co.  v.  K.  &  M.  Ry.  Co.  392  (399). 

Lack  of  uniformity  among  the  courts,  when  dealing  with  rates  and  rules  for  trans- 
mission  of  interstate  messages,  may  explain  the  l^islation  by  which  the  Congress 
has  put  all  telephone  and  telegraph  companies  engaged  in  interstate  trans- 
mission of  messages  under  jurisdiction  of  Commission.  Unrepeated  Message 
Case,  670  (677). 
CRAPO-THAYER. 

Management  and  control  of  Pere  Marquette  properties,  1900-1902.    Pere  Mar- 
quette R.  R.  Co.  and  C,  H.  db  D.  Ry.  Co.  1  (32). 
CRIMINAL  ACTS. 

Financial  transactions  relative  to  the  P.  M.  and  C,  H.  A  D.  by  Prince  and  Zimmer- 
man-HoU^  iatereets.    Pere  Marquette  R.  R.  Co.  and  C,  H.  A  D.  Ry.  Co.  1 
(218). 
CUMMINS  AMENDMENT. 

Under  Cummins  amendment  shippers  may  elect  to  furnish  protective  service  and 
assume  all  responsibility  for  loss  or  damage  due  to  cold  or  heat,  not  direct  result 
of  negligence  of  the  carrier.  Northern  Potato  Traflic  Asso.  v,  C.  dc  A.  R.  R.  Co. 
426  (437). 

The  increase  of  50  per  cent  in  the  rating  on  raw  silk  can  not  be  justified  and  is  not 
sou^t  to  be  justified  solely  because  of  the  increased  hazard  resulting  from  the 
full  liability  required  by  the  first  Cummins  amendment  Silk  Association  ot 
America  v.  P.  R.  R.  Co.  578  (580). 

Provisions  of,  discussed  in  determining  propriety  of  carrier's  refusal  to  refund 
prepaid  freight  charges.    Brunswick-Balke-Collender  Co.  v.  T.,  S.  A  M.  Ry. 
Co.  598  (600). 
DAMAGES. 

Upon  further  hearing  as  to  reparation  for  switching  services  performed  by  the 
Buffalo  Union  Terminal  R.  R.  finding  of  undue  prejudice  affirmed  and  repa- 
ntion  awarded  upon  basis  of  cost  of  interchange  switching  service  p^ormed. 
BofbOo  Union  Furnace  Co.  v.  L.  S.  &  M.  S.  Ry.  Co.  267  (268,  274). 
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DAMAGES— Omtinued. 

Oarload  ratee  on  millwork  firom  Fort  Worth  and  Waco,  Tex.,  to  OUahoma  pointB 
found  unreasonable.  MaTimnm  ratee  {^escribed  and  reparation  awarded. 
Oameron  k  Co.  v.  A.,  T.  &  8.  F.  Ry.  Go.  286  (296). 

On  supplemental  hearing  reparation  awarded  on  shipments  of  roofing  and  buildii^ 
paper  from  East  St.  Louis,  111.,  and  Kansas  City,  Mo.,  to  Mudcogee,  Tulsa,  and 
McAlester,  Okla.,  charged  for  at  rates  found  in  origmal  repoit  to  have  been 
unreasonable.    Standard  Roofing  Go.  v.  M.,  K.  k  T.  Ry.  Go.  858  (360). 

Reparation  awarded  on  basis  of  subsequently  established  rate.  Fhdrie  Oil  & 
Gias  Co.  V.  A.,  T.  &  S.  F.  Ry.  Co.  493  (494). 

Charges  collected  on  shipments  of  iron  and  steel  artides  between  Fawtncket^ 
Darlington,  and  Valley  Fklls,  R.  I.,  and  points  in  Connecticut  and  Massachu- 
setts found  to  have  been  unreasonable,  reparation  awarded.  Haskell  M|g.  (X>. 
V.  N.  Y.,  N.  H.  A  H.  R.  R.  Co.  499  (501). 

Reparation  awarded  on  shipments  of  rough  lumber  from  Okolona,  Ark.,  to  More- 
house, Mo.,  sorted,  end  squared,  etc.,  and  reshipped  to  St.  Louis  on  basis  of 
rates  found  reasonable  under  defendant's  subsequently  established  transit  rule. 
Himmelberger-Harrison  Lumber  Co.  v,  St.  L.,  I.  M.  k  S.  Ry.  Co.  548  (551). 

No  award  of  reparation  can  be  made  except  to  the  person  to  the  contract  ol  carriage 
who  paid  and  bore  the  transportation  charges.  Nitio  Powder  Co.  v.  West  Shore 
R.  R.  Co.  596  (597). 

A  complainant  is  not  required  to  negative  the  possibility  dl  having  been  reim- 
bursed the  freight  charges  through  the  selling  price  of  ^e  goods.    Id.  (597). 

Commission  has  no  authority  to  award  damages  due  to  other  causes  than  injuries 
resulting  from  violations  of  the  act.  Brunswick-Balke-Collendo'  Co.  v.  T., 
S.  &  M.  Ry.  Go.  598  (601). 

Claim  for  reparation  on  certain  shipments  of  railroad  rails  and  fastenings  from 
Ayers,  La.,  empty  flat  cars  from  St.  Louis,  Mo.,  and  locc»notives  and  tenden 
from  Philadelphia,  Pa.,  to  Valliant,  Okla.,  on  basis  of  divisional  allowance  of 
joint  rate  subsequently  established,  denied.  Reparation  awarded  cm  basis  of 
difference  between  rates  charged  and  rate  subsequently  established.  Texas, 
Okkhoma  &  Eastern  R.  R.  Co.  v.  St.  L.  &  S.  F.  R.  R.  Co.  653  (656). 

Claims  for  reparation  will  be  denied  in  connection  with  the  general  rate  adjust- 
ments involved.  Independent  Ice,  Feed  &  Fuel  Co.  v.  St.  P.,  L.  A.  k  S.  L. 
R.  R.  Co.  666  (669). 

The  sender  of  a  telegram  may  more  nearly  estimate  the  possible  damage  in  the 
case  of  error  in  transmission  or  delay  in  delivery  than  can  the  telegra]^  com- 
pany.   Unrepeated  Message  Case,  670  (676). 

Rates  on  cast-iron  pipe  and  fittings  from  Anniston  and  Bessemer,  Ala.,  to  El 
Segundo,  Cal.,  found  unduly  prejudicial  in  original  report,  but  reparation  was 
denied  because  of  failure  to  prove  damage.    Upon  rehearing,   reparation 
awarded.    U.  S.  Cast  Iron  Pipe  &  Foundry  Co.  v,  S.  Ry  Co.  757. 
DEFERRED  PAYMENTS. 

Agreement  between  the  American- Yukon  Nav.  Co.  to  pay  the  Northern  Com- 
mercial Co.  by  deducting  a  certain  amount  per  ton  on  freight  shipped  until 
the  deferred  payments  are  all  made  not  found  to  constitute  a  rebate.    The 
Alaska  Investigation,  680  (705-709). 
DELIVERY.    See  Phtsioal  CoNDmoNB. 
DEMURRAGE. 

Demurrage  charges  assessed  at  Bayoime,  N.  J.,  found  unlawful,  as  no  notice  of 
arrival  or  placement  of  cars  was  given  complainant.  Reparation  awarded. 
American  Radiator  Co.  v.  L.  V.  R.  R.  Co.  361  (363). 


IHDBX  DIQBST.  807 

DEMURRAGE— Oontintied. 

Demumge'collected  on  flhipment  of  ahingles  at  LoweU,  Mass.,  which  originated 
in  one  car  and  was  tiansfened  in  transit  into  two  cars  resulted  in  an  overcharge, 
which  arose  through  the  error  of  chaiging  lex  two  care  instead  of  one.    Roy  A 
Roy  MiU  Ck>.  v,  B.  <fc  M.  R.  R.  623  (624). 
DENSITY  OF  TRAFFIC. 

Density  of  traflfe  on  lines  between  Chicago  and  the  Mississippi  River  through  the 
state  of  lUinois  is  greater  than  that  of  Wisconsin  lines.    Comparison  also  made 
with  lines  operating  in  oflkial  dassification  territory.    Wisconsin  Rate  Cases, 
602  (d26). 
DETROIT.  TOLEDO  &  IRONTON. 

Attempted  development  of,  at  the  expense  of  the  C,  H.  A  D.  Pere  Marquette 
R.  R.  Co.  and  C,  H.  A  D.  Ry.  Co.  1  (147). 

TnMskage  arrangements  between  the  D.,  T.  A  I.,  and  C,  H.  A  C.    Id.  (153). 

Diversion  of  traflic  to.    Id.  (154). 
DEVELOPMENT. 

Prior  to  discoveries  of  gold,  transportation  within  Alaska  or  between  pcnnts  in 
the  United  States  was  an  industry  of  negligible  proportions,  but  Alaska  now 
has  about  500  miles  of  railway  in  nine  disconnected  systems;  regular  steamship 
service  during  season  of  navigation  on  its  5,000  miles  of  principal  rivers  and 
from  and  to  ports  of  the  United  States  and  Canada.  The  Alaska  Investigation, 
680  (681). 
DIFFERENTIALS. 

Domestic  and  export  rates  on  grain  and  products  from  Chicago,  111.,  to  points  in 
trunk  line  territory  east  of  Niagara  frontier  not  found  unreasonable  or  unduly 
prejudicial  in  comparison  with  rates  lower  by  1  cent  per  100  pounds,  in  effect 
by  break-bulk  routes  from  Milwaukee,  Manitowoc,  and  Kewaunee,  Wis. 
Board  of  Trade  of  Chicago  v.  P.  M.  R.  R.  Co.  345  (348). 

Rate  on  cedar  shingles  from  Oregon  and  coast  group  points  to  Chicago,  St.  Louis, 
and  other  points  found  unreasonable  to  the  extent  that  it  exceeds  the  usual 
differential  of  10  cents  over  the  lumber  rates.  West  Coast  Lumbermen's  Asso. 
V.  A.  &  W.  Ry.  Co.  443  (446). 

The  3-cent  differential  between  the  rates  on  fire  brick  from  Mexico  and  St.  Louis, 
Mo.,  to  eastern  and  southeastern  points  may  not  properly  be  used  as  a  measure 
of  the  differential  to  be  applied  to  traffic  to  the  West.  Green  Fire  Brick  Co. 
V.  C.  &  A.  R.  R.  Co.  448  (454). 

Upon  argument,  defendants  contend  that  the  complaint  brings  into  issue  only 
the  propriety  of  the  so-called  ''differentials"  between  the  rates  on  w]^eat  and 
the  rates  on  flour,  and  that  no  attack  is  made  on  the  reasonableness  per  m  ot 
any  of  the  rates;  yet  the  Commission  held  that  rates  on  flour  should  not  exceed 
by  more  than  5  cents  rates  on  wheat.  Original  conclusion  affirmed.  Utah- 
Idaho  MiUere  and  Grain  Dealera  Asso.  v.  D.  <&  R.  G.  R.  R.  Co.  714-717. 
DISCRIMINATION.    See  also  Sbction  2;  Prbfirbncss  and  Prejudices. 

Practice  of  southern  lines  of  absorbing  switching  charges  only  when  the  switch- 
ing line  actually  competes  with  the  line-haul  carrier  on  traffic  to  or  from  indus- 
tries at  Ridunond  under  substantially  similar  circumstances  and  conditions  as 
defined  in  section  2  is  unlawful.  Richmond  Chamber  of  Commerce  v,  S.  A.  L. 
Ry.  456  (461, 467). 

The  excepti<Hi  of  perishable  freight  from  the  provisions  of  defendant's  tariffs  does 
not,  nnder  the  circumstances  of  this  case,  result  in  such  a  discrimination  as  is 
forbidden  by  the  act.    Swift  k  Co.  v.  N.  Y.,  N.  H.  k  H.  R.  R.  Co.  481  (486). 

Phmsions  of  section  2  in  its  present  form  found  inapplicable  to  telephone  and 
telegraph  companies.    Unrepeated  Message  Case,  670  (673). 
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DISCRIMINATION— Continued. 

Application  of  special  contract  rates  lower  than  the  pobHahed  rates  on  tilirough 
ndl-and-water  shipments  from  Alaska  cannery  and  mining  companies  to 
Seattle,  and  rebilling  as  new  shipments  from  Seattle,  constitutes  an  unlawful 
departure  from  the  taiilEs  and  an  unjust  and  unlawful  discriminaticm  against 
other  shippers.    The  Alaska  Investigation,  680  (704). 

Allegation  that  the  Copper  River  &  Northwestern  Ry.,  and  the  Alaska  8.  S.  Oo. 
prevent  development  of  independent  copper  mines  by  imposing  extortionate 
rates  on  copper  ore  and  by  transporting  shipments  by  the  controlling  company 
for  practically  the  cost  of  the  service,  not  sustained.  One  who  ships  a  particular 
commodity  over  lines  of  a  proprietary  common  carrier  does  not  necessarily 
procure  transportation  for  the  exact  cost  of  service.  Id.  (704). 
DISMISSAL. 

Claim  for  reparation  on  a  carload  of  pickles  from  West  Olive,  Midi.,  to  Chicago^ 
111.,  dismissed  for  want  of  prosecution.    National  Pickle  &  Oannii^  Oo.  v. 
P.  M.  R.  R.  Co.  602. 
DISTANCE. 

Distances  from  European  ports  to  New  York  and  New  Orleans^  shown.    Rates 
from  New  Orleans  and  Oalveston,  727  (739). 
DISTANCE  RATES. 

Rates  on  milk  from  certain  points  on  the  I.  C.  R.  R.  in  Missfasippi  to  New  Orieana, 
La.,  found  unreasonable  and  reasonable  rates  based  on  distance  piesciibed. 
Reparation  awarded.  South  Mississippi  Dairymen's  Asso.  v.  I.  C.  R.  R.  Co. 
297  (299). 

Class  and  commodity  rates  between  Cincinnati,  Ohio,  and  Lexington,  Ky.,  are 
on  a  distance  basis  more  nearly  on  a  parity  with  the  rates  north  of  the  Ohio 
River  than  are  the  rates  to  Lebanon,  Springfield,  and  Chattanooga.  Board  of 
Commerce,  Lexington,  Ky.,  v.  C,  N.  0.  k  T.  P.  Ry.  Co.  407  (416). 

Present  relation  of  rates  on  fire  brick  firom  Mexico  and  St.  Louis,  Mo.,  found 
unduly  prejudicial  to  Mexico;  defendants  required  to  revise  rates  to  territory 
relatively  near,  giving  recognition  to  substantial  differences  in  distance.    Greui 
Fire  Brick  Co.  v,  C.  k  A.  R.  R.  Co.  448  (454). 
DISTURBANCE  OP  ADJUSTMENT. 

The  general  rates  from  St.  Louis  and  Mexico,  Mo.,  have  long  borne  a  relationship 
to  rates  from  Chicago,  and  to  question  the  present  adjustment  on  brick  from 
St.  Louis  and  Mexico  is  in  effect  to  question  other  adjustments  not  now  before 
the  Commission,  which  is  not  a  controlling  consideration,  v  reen  Fire  Brick 
Co.  V.  C.  k  A.  R.  R.  Co.  448  (453). 
DIVIDENDS. 

Paid  by  Pere  Marquette's  predecessors  up  to  January  1,  1900.  Pere  Marquette 
R.  R.  Co.  and  C,  H.  k  D.  Ry.  Co.  1  (226). 

Paid  by  Pere  Marquette,  1900-1914.    Id.  (227). 

On  C,  H.  k  D.  stocks,  1846-1895.    Id.  (231). 
DIVISIONS. 

An  increase  in  charges  can  not  be  justified  on  the  ground  that  a  particular  carrier, 
which  transports  the  shipments  over  only  a  comparatively  small  poitioii  of  the 
entire  through  route,  receives  an  unsatisfactory  division  of  the  joint  rate. 
Cincinnati  Switching  Absorption,  353  (354). 

The  Campbell's  Creek  Railroad  Co.  is  entitied  to  receive  a  division  on  coal  deliv- 
ered to  the  Kanawha  k  Michigan  Ry.,  figured  upon  the  basis  of  a  mileage  i«o- 
rate  of  28  miles,  200  per  cent  of  the  actual  mileage  of  its  line.  Campbell's  Creek 
R.  R.  Co.  V.  A.  A.  R.  R.  Co.  574  (577). 

The  total  rate  which  the  shipper  must  pay  determines  the  cost  of  transportation 
and  the  divisions  of  a  joint  rate  are  not,  generally  speaking,  a  sound  test  of  the 
reasonableness  of  the  through  rate  itself.    The  Aladn  Investigation^  680  (691). 
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DOCKAGE  CHARGES. 

Discontinuance  of  absorption  of  the  charges  for  dodcage,  and  to  provide  for  deUv- 
eries  of  freight  in  lots  of  three  carloads  or  more  at  private  docks  upon  pajrment 
of  certain  charges,  found  not  justified  except  as  to  iHivate  docks.    Duluih 
Dockage  Absorption,  300  (302). 
DOCKS. 

Independent  dock  and  private  do<^,  distinguished.    Iron  Ore  Rate  Cases,  368 

•    (374). 
DUTY  OP  CARRIER. 

A  railroad  may  not  render  itself  incapable  of  performing  its  duties  to  the  public 
or  absolve  itself  from  those  obligations  without  the  consent  of  the  state.    Hock- 
ing Domestic  Coal  Co.  v.  K.  &  M.  Ry.  Co.  392  (400). 
DUTY  OP  COBOflSSION. 

Contention,  upon  supplemental  argument,  that  matters  not  complained  of  had  been 
passed  upon  and  ihaX  Commission  exceeded  its  authority  in  original  case,  Held, 
In  undertaking  an  examination  of  the  rate  adjustment  it  was  the  Conunission's 
duty  to  point  out  any  inconsiBtenciee  appearing  and  to  suggest  a  basis  for  their 
correction.  Iron  Ore  Rate  Cases,  368  (369). 
EARNINGS.    See  aUo  Avxragbs;  Car-Milb  Earnings;  Ton-Milb  Rbvbnxtb. 

Dairy  products:  The  average  ton-mile  and  car-mile  earnings  on  butter,  eggs,  and 
poultry  to  St.  Louis  and  Chicago  from  certain  producing  points  in  Oklahoma, 
shown.    Southwestern  Dairy  Products,  379  (388). 

Flour:  Earnings  per  car  on  flour  are  less  than  on  wheat.  Utah-Idaho  Millera  and 
Grain  Dealers  Asso.  v.  D.  A  R.  G.  R.  R.  Co.  714  (725). 

Potatoes:  Earnings  on  a  carload  of  x)otatoes,  when  shipped  in  a  refrigerator  or  an 
insulated  car,  average  174.  Northern  Potato  Traffic  Asso.  v.  C.  Sc  A.  R.  R.  Co. 
426  (429). 

Sash  and  doors:  Tables  showing  ton-mile  and  car-mile  revenue  from  Fort  Worth 
and  Waco,  Tex.,  to  Oklahoma  points.  Cameron  Sc  Co.  v.  A.,  T.  db  S.  F.  Ry.  Co. 
286(289). 

Sugar:  Table  showing  indirect  rail  routes  from  New  Orleans  to  Houston  and 
Galveston,  car-mile  and  ton-mile  earnings.  Drewes  Sugar  Co.  v.  S.  P.  Co.  533 
(641). 

Wheat  and  flour:  Table  showing  earnings  per  ton-mile  and  per  car-mile  on  wheat 
and  flour  from  Ogden,  Utah,  and  American  Falls,  Idaho,  to  points  in  Nevada. 
Utah-Idaho  Millers  and  Grain  Dealers  Asso.  v.  D.  A  R.  G.  R.  R.  Co.  714  (719). 
ELECTRIC  LINES. 

Upon  complaint  that  the  withdrawal  of  the  transfer  arrangements  heretofore 
existing  between  the  Washington  &  Old  Dominion  Ry.  and  the  Capital  Trac- 
tion Co.  subjects  complainants  to  unjust  and  discriminatory  fares;  Heldf  The 
Capital  Traction  Co.  is  not  subject  to  the  jurisdiction  of  this  Commission. 
James  v.  W.  A  O.  D.  Ry.  Co.  570  (573). 
EMPTY  MOVEMENT.    See  aUo  Rbtubn  Movbment. 

Consideration  given  to  return  empty  movement  of  tank  cars,  in  fixing  rate  on 
petroleum.    Pierce  Oil  Corp.  v.  M.,  K.  &,  T.  Ry.  Co.  279  (283). 
EQUALIZING  CONDITIONS. 

The  courts  have  often  said  that  the  vital  feature  of  the  act  to  regulate  commerce 
is  to  secure  equality  and  uniformity  as  to  all  persons  availing  themselves  of 
the  services  of  common  carriers  and  to  destroy  any  favoritism  by  such  carriers. 
Unrepeated  Message  Case,  670  (674). 

The  publication  of  the  same  rates  from  Galveston  as  from  New  Orleans  on  import 
traffic  is  in  pursuance  of  a  policy  of  carriers  serving  the  Gulf  ports  to  keep  them 
cm  an  equality  as  to  freis^t  rates.  Rates  from  New  Orleans  and  Galveston, 
787,  (741). 
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EQUIPMENT. 

Inyestigalion  of  physical  conditioiifl  of  equipmoit  and  property  of  the  Pece 
MaiqueUe  Railroad.    Pere  Marquette  R.  R.  Go.  and  C,  H.  A  D.  Ry.  Go.  1 
(6S). 
Investigalion  of  j^ysical  conditions  of  equipment  and  property  of  the  G.,  H.  & 

D.  1904-1916.    Id.  (212). 
Gommission  is  without  authority,  in  the  absence  of  undue  Hiipyimii^ft^jftn,  to 
order  carriers  to  acquire  equipment  of  a  special  type  or  to  require  the  trans- 
portation of  refrigerator  cars  in  passenger  or  special  trains.    R.  R.  Gommis- 
sioners  of  Florida  v.  S.  Exp.  Go.  645  (649). 
ERIE  RAILROAD. 

Purchase  of  G.,  H.  Sc  D.  control  by  the  Erie  and  rescission  thereof,  1905.    Pere 

Marquette  R.  R.  Go.  and  G.,  H.  &  D.  Ry.  Go.  1  (159). 
RescisBion  of  G.  H.  Sc  D.  contracts  with  the  Erie.    Id.  (174). 
ERROR. 

Publication  of  increased  rail-and-lake  rates  from  water  points  served  by  the  B., 
G.  db  A.  Ry.  to  western  lake  and  other  western  destinations  claimed  to  have 
been  made  in  error.    Westbound  Rail-and-Lake,  424. 
EVIDENGE. 

Evidence  submitted  on  supplemental  hearing  not  sufficient  to  support  allegation 
of  discrimination  in  class  rates  from  La  Oosse,  Wis.,  to  certain  points  in  Minne- 
sota.   La  Oosse  Shippers'  Asso.  v.  G.  A  N.  W.  Ry.  Go.  512. 
EXHIBITS.    See  Appendix. 
EXPANSION  PROJEGT. 

Deloise  of  transactions  on  ground  that  they  were  family  line  affairs  cannot  be 
admitted.    Pere  Marquette  R.  R.  Go.  and  G.,  H.  A  D.  Ry.  Go.  1  (154). 
EXPORTS. 

Pkt>posed  readjustment  of  rates  on  lumber  and  articles  taking  lumber  rates  from 
points  in  Louisiana  and  Texas  on  lines  of  respondents  to  Texas  ports  for  export 
or  coastwise  movement  found  justified.    Lumber  to  Texas  Ports,  275  (277). 
EXPORT  RATES. 

Rates  on  eggs,  live  and  dressed  poultry  from  points  on  and  north  of  the  Ohio 
River,  including  St.  Louis  and  Ghicago,  to  points  in  the  southwest  for  locil 
consumption  and  for  export  to  Havana  found  neither  unreasonable  nor  unduly 
pr^eiential.    HiU  v.  N.,  G.  A  St.  L.  Ry.  582  (588). 
EXPRESS  RATES. 

Milk  rates  here  attacked  are  not  comparable  with  either  express  or  excess  bag- 
gage rates.   South  Mississippi  Dairymen's  Asso.  v,  I.  G.  R.  R.  Go.  297  (299). 
EXPRESS  SERVIGE. 

Express  service  for  strawberries  is  preferred  to  freight  service  on  account  of  the 
greater  expedition,  better  handling,  etc.    R.  R.  C!onunisBionerB  of  Florida  v. 
S.  Exp.  Go.  645  (647). 
EXTENSION  OP  TIME. 

Application  of  carriers  for  extension  of  time  in  which  to  make  freight  cars  con- 
form to  standard  prescribed  by  the  C!ommission  pursuant  to  safety  appliance 
acts  granted.    Safety  Appliances,  303  (304). 
FAGIUTIES. 

Methods  and  facilities  used  in  8hit>ping  strawberries  from  Florida  paints  com- 
pared with  the  exptem  service  available  from  Louisiana  points  place  shippers 
on  an  equality,  notwithstanding  the  difference  in  distance.  R.  R.  Commis- 
of  Florida  v.  8.  Exp.  Go.  645  (647). 
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FACTOR. 

Oombination  tfaroug^  rate  on  ahipment  of  hig^  explosivea  from  Thompfloiu  Point, 
N.  J.,  to  Yellow  Rock,  Ky.,  found  unreaaonable  to  extent  that  factor  of  double 
fint^lasi  applied  from  Winchester,  Ky.,  to  Yellow  Rock,  exceeded  fint^^aoB. 
Reparation  awarded.  Du  Pont  de  Nemoun  Powder  Go.  v.  P.  Sc  R.  Ry.  Co. 
631  (632). 

Rales  on  hardwood  flooring  from  Cadillac,  Mich.,  to  Salt  Lake  City,  Utah,  found 
unreaaonable  to  the  extent  that  the  componente  thereof  from  Milwaukee  to 
Salt  Lake  City  exceeded  69  cents.    Reparation  awarded.    Cadillac  Lumber 
Exchange  v.  A.  A.  R.  R.  Co.  750  (752). 
FINANCES. 

Manipulation  of  C,  H.  db  D.  finances  by  Ives  et  al.,  1886-B7.  Pere  Marquette 
R.  R.  Co.  and  C,  H.  &  D.  Ry.  Co.  1  (228). 

HoUins's  statement  of  C,  H.  &  D.  and  P.  M.  finances  to  J.  P.  Moigan  Sc  Co.    Id. 
(202). 
FINANCIAL  RESULTS. 

Of  the  exploitation  and  mismanagement  to  which  the  Pere  Marquette  has  been 
subject,  disdoeed.    Pere  Marquette  R.'R.  Co.  and  C,  H.  A  D.  Ry.  Co.  1  (61). 
FINANCIERS. 

Readiness  of  banking  institutions  in  financial  centers  to  loan  money  upon  preca- 
rious security  in  aid  of  schemes  devised  in  wrecking  of  roads.    Pere  Marquette 
R.  R.  Co.  and  C,  H.  d;  D.  Ry.  Co.  1  (222). 
FIRE. 

Refusal  of  carriers  to  refund  prepaid  freight  charges  on  shipment  of  billiard  table 
parts  from  Muskegon,  Mich.,  to  Mexico  City,  Mexico,  damaged  by  fire  on  board 
exporting  steamer  at  New  Orleans,  not  shown  to  be  in  violation  of  the  act. 
Cause  of  action  is  one  for  loss  and  damage.  Brunswick-Balke-Collender  Co.  v. 
T.,  S.  a  M.  Ry.  Co.  608  (601). 
FLOODS. 

Expense  caused  by,  on  C,  H.  d;  D.  in  Ohio,  1913.  Pere  Marquette  R.  R.  Co. 
and  C,  H.  A  D.  Ry.  Co.  1  (203). 

Cash  advances  made  by  B.  d;  O.  to  C,  H.  db  D.  to  pay  expenses  resulting  from. 
Id.  (203). 
GATEWAYS. 

CanieiB  have  established  numerous  commodity  rates  for  the  transportation  west 
of  Chicago  and  Milwaukee,  which  are  used  in  connection  with  the  rates  appli- 
cable east  of  those  gateways.    Wisconsin  Rate  Cases,  602  (621). 
GREAT  CENTRAL  DOCK  CO. 

Transfer  to  the  Detroit,  Toledo  A  Ironton  of  the  C,  H.  &  D's.  investment  in. 
Pere  Marquette  R.  R.  Co.  and  C,  H.  d;  D.  Ry.  Co.  1  (151). 
GROUP  RATES. 

When  a  complaint  challenges  reasonableness  of  the  rates  on  a  commodity  from 
only  one  point  and  it  appears  that  a  number  of  points  of  origin  of  the  particulaf 
commodity  are  grouped  under  common  rates,  and  also  that  there  is  a  relation- 
diip  between  two  or  more  groups,  the  Commission  must  give  due  consideration 
to  other  factors  than  rate  comparisons.  Atlas  Portland  Cement  Co.  v,  B.  A  M. 
R.  R.  416  (422). 

The  grouping  of  a  number  of  points  does  not  justify  the  maintenance  of  a  rate 
whidi  is  unreasonable  per  Be  from  any  of  sudi  points,  but  in  the  absence  of  a 
conclusive  showing  that  the  rates  challenged  from  a  point  included  in  a  group 
are  in  fact  unreasonable  it  is  impracticable  to  consider  the  reasonableness  of 
the  group  rates  exc^t  as  applied  from  all  points  in  the  group.    Id.  (422). 
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GROUPING. 

In  adjustment  of  rates  to  fumaoe  points,  carriers  will  be  expected  to  apply  to 
Donoia  and  Monessen,  points  in  the  Pittsburgh  district,  rates  prescribed  to  the 
Pittsburgh-Wheeling  group.    Iron  Ore  Rate  Gases,  368  (373). 
HARMON-CRAPO  ARBITRATION. 

Rescission  of  P.  M.  lease,  leading  to.    Pere  Marquette  R.  R.  Co.  and  0.,  H.  & 
D.  Ry.  Co.  1  (178). 
HOLLINS  A  CO. 

Acquisition  of  five  per  cent  preferred  stock  of  C,  H.  db  D.  accomplished  through. 
Pere  Marquette  R.  R.  Co.  and  C,  H.  A  D.  Ry.  Co.  1  (118). 
ICING.    See  also  Refrigbration. 

Rule  relative  to  the  assessment  of  refrigeration  charges,  notwithstanding  diippor's 
instructions  not  to  reice  in  transit,  not  found  unreasonable.  Campbell  v.  St 
L.,  B.  A  M.  Ry.  Co.  567  (569). 

Allegation  that  it  is  unduly  prejudicial  for  carriers  of  live  and  dressed  poultry 
and  eggs  from  Nashville,  Lebanon,  and  Watertown,  Tenn.,  to  eastern  destina- 
tions to  make  separate  charges  for  the  initial  idng  and  reicing,  while  carriers 
from  Chicago  and  St.  Louis  nutke  no  separate  charge  for  the  initial  icing;  it 
would  imply  that  lines  here  involved  will  have  to  discontinue  separate  charges 
if  they  are  to  continue  to  compete  for  the  traffic.  Hill  v,  N.,  C.  A  St.  L.  Ry. 
582(584^585). 

The  practice  of  including  icing  charges  under  the  rate  for  carriage  is  not  general 
in  the  territory  south  of  the  Ohio  River  and  may  be  said  to  be  the  exception 
rather  than  the  rule.    Id.  (586). 
IMPORT  AND  DOMESTIC  TRAFFIC. 

Authority  to  contine  class  and  commodity  rates  on  domestic  and  import  traffic 
from  New  Orleans,  La.,  and  Galveston,  Tex.,  to  Kansas  City,  Mo.,  Omaha, 
Nebr.,  Sioux  City,  Iowa,  and  other  Missouri  River  cities,  lower  than  rates  in 
effect  to  Anthony,  Arkansas  City,  Coffe3rville,  and  other  Kansas  points,  inter- 
mediate thereto,  denied  lines  forming  direct  routes  and  granted  lines  iriien 
routes  are  15  per  cent  longer  than  the  direct  lines.  Rates  htnn  New  Orleans 
and  Galveston,  727  (742). 
IN  AND  OUT  RATES. 

It  is  not  practicable  to  have  rates  into  and  out  of  all  jobbing  points  so  constructed 
that  the  resulting  through  diarges  from  the  faictory  to  ultimate  destinaiion  are 
the  same  via  all  jobbing  centers.    Wichita  Wholesale  Fumitare  Co.  v.  A.,  T. 
a  S.  F.  Ry.  Co.  339  (344). 
INBOUND  AND  OUTBOUND. 

The  relation  of  rates  to  and  from  transit  points  is  frequently  a  matter  of  impor- 
tance to  carriers  in  its  bearing  upon  the  control  of  traffic,  but  in  fixing  rates  on 
raw  sugar  the  fact  that  carriers  secure  additioiud  haul  of  the  refined  sugar  oaa 
not  be  taken  into  account  in  judging  the  reasonableness  of  the  rates  in  iarae. 
Drewes  Sugar  Co.  v.  S.  P.  Co.  533  (539). 
INDUSTRIAL  SWITCHING. 

Where  service  inside  plant  is  performed  by  the  industrial  railway  the  conditions 
and  complexities  within  the  plant  will  take  care  of  themselves  if  the  carrien* 
charges  for  line  haul  is  separately  stated.    Iron  Ore  Rate  Cases,  368  (371). 
INFANT  INDUSTRY. 

The  Commission  can  not  and  does  not  fix  rates  in  order  todevelop  an  infant  indus- 
try.   South  Mississippi  Dairymen's  Asso.  v.  I.  C.  B.  B.  Co.  297  (299). 
INSULATED  CARS.    See  Bbfbiobratob  Cam. 
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IN6UBANCE. 

Insartnce  ntos  on  Alaska  trade  range  from  10  to  16  per  cent  of  the  value  of  the 
venela  and  are  three  or  four  timee  higher  than  are  paid  by  steamers  operating 
on  the  California  route  or  along  the  Atlantic  coast.    The  Alaska  Investigation, 
680  (682). 
INTERCHANGE  OP  TRAFFIC. 

Caiiiers  can  not  so  adjust  their  relations  with  connections  as  to  unduly  prefer 
shippers  via  one  connection  over  those  shipping  via  another.    Akron,  C^ton 
Sl  Youngstown  Ry.  Co.  v,  B.  &  O.  R.  R.  Co.  305  (307). 
INTERCHANGE  SWITCHING. 

Finding  of  undue  iH*ejudice  in  switcMng  services  performed  by  the  Buffalo  Union 
Terminal  R.  R.  affirmed  and  repararion  awarded  upon  basis  of  cost  of  the  inter- 
change switdnng  service  performed  by  the  Buffalo  Union  Terminal  R.  R. 
Buffalo  Union  Furnace  Co.  v.  L.  8.  A  M.  S.  Ry.  Co.  267  (268,  274). 
INTERCORPORATE  RELATIONSHIPS. 

Commission  unable  to  take  complainant's  view  that  the  belt  line  is  a  distinct 
corporate  entity  and  that  ''the  absorption  of  its  switching  charges  by  defendants 
<q>erating  at  Norfolk  stands  upon  the  same  footing  legally  as  though  it  were 
owned  and  operated  independently  oi  the  defendants."  Richmond  Chamber 
of  Commerce  v.  S.  A.  L.  Ry.  455  (459). 
AUegation  that  the  Copper  River  &  Northwestern  Ry.  and  the  Alaska  S.  S.  Co., 
prevent  development  of  independent  copper  mines  by  imposing  extortionate 
rates  on  copper  ore  and  by  transporting  shipments  of  the  controlling  company 
for  practically  the  cost  of  the  service,  not  sustained.  One  who  ships  a  particultf 
commodity  over  lines  of  a  proprietary  common  carrier  does  not  necessarily  pro- 
cure tranqxntation  for  the  exact  cost  of  service.  The  Al.^an  Investigation, 
680  (704). 
Contentum  that  transpc^tation  of  copper  ore  by  the  Copper  River  &  Northwestern 
Ry.  for  the  Kennecott  Copper  Corp.,  sole  owners  of  the  railroad  company, 
violates  section  1,  not  sustained.  It  does  not  appear  that  the  act  prohibits  the 
mere  ownership  of  a  mining  company  of  the  stocks  or  other  securitiesof  a  railroad 
over  which  its  products  are  shipped.  Id.  (700). 
INTERMEDIATE  POINTS. 

Relief  with  respect  to  departures  from  the  long-and-short-haul  clause  at  interme- 
diate points  on  indirect  routes  ordered  and  rates  prescribed  will  eliminate  such 
departures  in  the  future.    Chamber  of  Commerce,  Houston,  Tex.,  v.  A.,  T.  db 
8.  F.  Ry.  Oo.  349  (362). 
INTERMEDIATE  RATES.    8m  Thbougb  and  Local. 
INVESTIGATION. 

Pere  Marquette  Railroad  and  Cincinnati,  Hamilton  and  Dayton  Railway  com- 
panies, pursuant  to  request  of  Committee  on  Interstate  and  Foreign  Commerce 
of  House  of  Representatives.    Pere  Marquette  R.  R.  Co.  and  C,  H.  db  D.  Ry. 
Co.  1. 
Method  pursued  in  assembling  facts.    Id.  (217). 

Upon  supplemental  proceedings,  the  findings  and  conclusions  announced  in  orig- 
inal report  herein  are  confirmed  and  the  tentative  tariffs  submitted  by  respond- 
ents as  required  are,  with  certain  minor  exceptions,  approved.  Iron  Ore  Rate 
368. 
ion  of  rates,  practices,  rules,  and  regulations  of  carriers  serving  Alaska, 
wholly  by  rail  or  partly  by  rail  and  partly  by  water  between  points  in  Alaska 
and  between  points  in  the  United  States  and  points  in  Alaska.  The  Alaska 
Investigation,  MO. 
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INVESTMENT. 

Statement  showing  the  expense  to  all  roads  in  Chicago  in  elevating  their  tracki, 
building  subways,  filling  and  paving  streets,  etc.    BusinesB  Men's  League  of  St. 
Louis  V.  A.,  T.  A  S.  F.  By.  Co.  308  (335). 
"IRON  WALL." 

Differences  between  rates  on  wheat  and  flour  from  points  in  Utah  and  Idaho  to 
points  in  Nevada  and  California  challenged  as  a  "protective  tariff  "  framed  for 
benefit  of  California  millers  as  an  "iron  wall "  so  constructed  as  to  exclude  Utah 
and  Idaho  millers  from  the  California  markets.  Allegation  of  prejudice  sus- 
tained. Utah-Idaho  Millers  and  Grain  Dealers  Aaso.  v.  D.  &  B.  G.  R.  R.  Co.  714 
(720-721). 
ISSUE.    See  also  Pleading  and  Praotiob. 

Contention,  upon  supplemental  aigument,  that  matters  not  complained  of  had 
been  passed  upon  and  that  Commission  exceeded  its  authority  in  <Higinal  case, 
Held,  In  undertaking  an  examination  of  the  rate  adjustment  it  was  the  Com* 
mission's  duty  to  point  out  any  inconsistencies  appearing  and  to  suggest  a  barii 
for  their  correction.    Iron  Ore  Rate  Cases,  368  (369). 

A  reduction  of  a  class  rate  below  the  level  of  a  rate  upon  a  particular  commodity 
would  not  put  in  issue  the  reasonableness  of  that  commodity  rate  if  not  attacked 
in  the  complaint.    Wisconsin  Rate  Cases,  602  (627). 

It  was  duty  of  defendants  to  make  objections  if  they  felt  that  evidence  was  being 
introduodd  beyond  the  scope  of  the  issue  as  framed  by  the  pleadings.    Utah- 
Idaho  Millers  and  Grain  Dealers  Asso.  i;.  D.  &  R.  G.  R.  R.  Co.  714  (717). 
JOBBER'S  SCALE. 

Rates  on  furniture  compared  in  complaint  with  the  "jobber's  scale  "  ol  dasB  rates 
outbound  from  Wichita,  Eans.,  which  scale  is  less  than  the  standard  or  regular 
third-class  scale  in  effect  in  that  territory,  not  found  unreasonable.    Wichita 
Wholesale  Furniture  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  339  (342). 
JOINT  OWNERSHIP. 

By  virtue  of  joint  stock-ownership  and  equal  representation  on  the  board  of 
directors,  the  belt  line  is  a  part  of  the  line  of  each  of  the  owning  carrias  for  te^ 
minal  purposes.    Richmond  Chamber  of  Commerce  v.  S.  A.  L.  Ry.  455  (460). 

What  is  true  of  a  terminal  owned  j  ointly  by  two  carriers  is  also  true  where  there  aie 
seven  joint  owners,  since  each  owns  a  substantial  interest  in  the  bdt  line.    Id. 
(461). 
JOINT  RATES. 

The  Kanawha  &  Michigan  R.  R.  has  trackage  rights  over  the  line  of  the  Hocku^ 
Valley  R.  R.  with  the  exception  of  private  switch  tracks,  but  the  Hocking  Val- 
ley makes  joint  through  rates  with  the  Kanawha  &  Michigan  to  and  from  points 
on  its  line  and  points  on  the  private  switch  tracks.  Reservation  of  exclusive 
use  of  imvate  sidetracks  by  the  Hocking  Valley  not  found  to  be  unlawful 
Hocking  Domestic  Coal  Co.  v.  K.  &  M.  Ry.  Co.  392  (398). 

Cancellation  of  joint  rates  on  traffic  from  Norfolk,  Va.,  by  water  to  New  York, 
N.  Y.,  and  thence  by  rail  to  New  England  and  Canadian  points  resulting  in 
increases  in  the  through  rates,  found  not  justified.  Cotton  to  New  England 
points,  441  (442). 

No  joint  rate  in  effect  at  time  shipment  of  hogs  moved  from  Lyman,  Iowa,  to 
Calumet  Park,  111.,  stopped  in  transit  at  Valley  Jet.,  Iowa.    Ohaiges  found 
unreasonable  and  reparation  awarded  on  basis  of  subsequently  establiBhed  joint 
through  rate.    Squire  &  Co.  v.  A.  S.  R.  R.  Co.  509  (511). 
JURISDICTION. 

Upon  complaint  that  the  withdrawal  of  the  transfer  airangttnents  heretofore 
existing  between  the  Washington  &  Old  Dominion  Ry.  and  the  Capital  TractioD 
Oo.  subjects  complainants  to  unjust  and  discriminatory  fana;  EbU,  The 
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JURISDICTION— Continued. 

Capital  Traction  Co.  is  not  subject  to  the  jurisdiction  of  this  Commiasion.    James 
V.  W.  &  0.  D.  Ry.  Co.  670  (673). 

The  Commission  has  no  jurisdiction  over  traffic  from  a  point  in  the  United  States  to 
a  point  in  Cuba.    Hill  v.  N.,  C.  &  St.  L.  Ry.  682  (688).     • 

Commission  is  without  jurisdiction  to  determine  either  the  legal  liability  of  the 
carrier  for  the  physical  damage  to  the  property  or  the  propriety  of  the  bill  of  lad- 
ing provision  of  the  Carmack  Amendment  relied  upon  by  carrier  in  declining  to 
refund  freight  chaiges.  Brunswick-Balke-Collender  Co.  i;.  T.,  S.  &  M.  Ry.  Co. 
698  (601). 

Commission  is  without  authority,  in  the  absence  of  undue  discrimination,  to  order 
carriers  to  acquire  equipment  of  a  special  type  or  to  require  the  transportation 
of  refrigerator  cars  in  passenger  or  special  trains.  R.  R.  Commissioners  of 
Florida  V,  S.  Exp.  Co.  646  (649). 

Congress,  by  the  amendatory  act  of  1910,  has  placed  under  the  control  and  juris- 
diction of  this  Commission  the  rates  and  practices  of  interstate  telegraph  com- 
panies.   Unrepeated  Message  Case,  670  (679). 

Traffic  between  points  in  the  United  States  and  points  in  Alaska  usually  moves 
through  Seattle  or  other  ports  on  Puget  Sound,  the  greater  portion  being  an 
all-water  business  over  which  the  Commission  has  no  jurisdiction.  The  Alaska 
Investigation,  680  (682). 

Certain  respondents  deny  the  Commission's  jurisdiction  on  the  ground  that  they 
are  not  engaged  in  transportation;  others  on  ground  that  they  are  foreign  cor- 
porations. The  respondents  fully  responded  to  all  pertinent  facts  relative  to 
their  operations,  and  it  is  therefore  unnecessary  to  consider  the  jurisdictional 
question.    Id.  (712-713). 

When  a  Canadian  line  voluntarily  joins  with  domestic  Unes  in  establishing  through 
routes  and  joint  rates  between  points  in  the  United  States  over  Canadian  rails, 
it  subjects  itself  to  jurisdiction  of  the  Commission  over  the  joint  rates.  Lake  and 
RaU  Rate  Cancelations  (No.  3),  746  (748). 

Section  1  of  the  act  confers  upon  the  Commission  not  only  jurisdiction  over  traffic 
from  a  point  in  this  country  through  Canada  to  a  point  in  this  country,  but  also 
from  a  point  in  this  country  to  a  point  in  Canada.    Id.  (748). 
LAKE-AND-RAIL  RATES.    See  aUo   Rail-ani>-Lakb  Rates;  Rail-Lake-and- 
Rail  Rates;  Watbr-and-Rail  Rates. 

The  action  of  the  Grand  Trunk  Railway  Co.  of  Canada,  in  canceling  the  joint  rates 
with  the  Northwestern  S.  S.  Co.,  and  terminating  the  present  arrangements  for 
the  through  transportation  of  traffic  from  Lake  Superior  ports  to  points  in  the 
United  States,  not  subject  to  Comnussion's  controL  Lake  and  Rail  Rate  Can^ 
ceilations  (No.  3),  746  (749). 
LEASE. 

Pere  Marquette  by  Cindnnati,  Hamilton  &  Dayton.  Pere  Marquette  R.  R.  Co. 
and  C,  H.  &  D.  Ry.  Co.  1  a^l). 

Rescission  of  P.  M.  lease,  leading  to  Harmon-Crapo  arbitration.    Id.  (178). 
LEGAL  RATES. 

Aj^lication  of  special  contract  rates  lower  than  the  published  rates  on  through 
rail-and-water  shipments  from  Alaska  cannery  and  mining  companies  to  Seattle, 
and  rebilling  as  new  shipments  from  Seattle,  constitutes  an  unlawful  departure 
from  the  tariff  and  an  unjust  and  unlawful  discrimination  against  other  ship- 
pan.  The  Alaska  Investigation,  680  (704). 
LETTER. 

Circular  letter  dated  Aug:ust  17, 1904,  of  Maxwell  Committee  to  C,  H.  A  D.  6  per 
cent  preferred  stockholden.  Pere  Marquette  R.  R.  Co.  and  C,  H,  dk  D.  Ry .  Co. 
1  (261). 
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LIABILITY. 

Coogren  Iim  expreariy  authmzed  tmrepestad  telegnpli  rates  with  restricted 
liability  attached,  and  such  rates  are  not  therefore  contrary  to  public  poUcy. 
Unrepeated  Message  Oase,  670  (679). 
LIKE  KINDS  OF  SERVICE. 

Where  industries  are  situated  within  the  switching  district  of  the  same  city  wad  are 
BubstantiaUy  equidistant  from  the  respective  interchange  tracks,  the  service 
which  the  line-haul  carrier  renders  is  like  service  within  section  2.    Richmond 
Chamber  of  Commerce  v.  8.  A.  L.  Ry.  455  (466). 
LIMITATION  OF  ACTION. 

Reparation  awarded  on  shipments  moving  subsequent  to  filing  of  complaint  and 
die  following  finding  made:  That  the  general  pra3rer  tor  reparation  contained 
in  the  complaint  is  sufficient  to  toll  the  statute  as  to  all  shipments  on  idiich 
reparation  is  claimed,  even  though  there  was  a  specific  pra3rer.  Buffalo  Union 
Fomace  Co.  v.  L.  8.  &  M.  S.  Ry.  Co.  267  (269). 
LINE  HAUL. 

Ordinarily  the  rate  for  a  one-line  haul  should  be  lower  than  rate  over  a  three-line 
route.    Independent  Ice,  Feed  &  Fuel  Co.  «.  8.  P.,  L.  A.  &  8.  L.  R.  R.  Co. 
666  (669). 
LOADING. 

Grain  as  a  rule  loads  mon  heavily  than  grain  products.    Business  Men's  League 

of  St.  Louis  V.  A.,  T.  &  8.  F.  Ry.  Co.  308  (323). 
Sugar:  Testified  that  raw  sugar  usually  loads  60,000  to  80,000  pounds,  and  fre- 
quently as  much  as  100,000  pounds  per  car.    Drewes  Sugar  Co.  «.  8.  P.  Co. 
533(539). 
Wheat  loads  much  more  heavily  than  flour,  and  rates  on  wheat  and  flour  in  many 
parts  of  the  west  are  neariy  the  same.    Utah-Idaho  Millers  and  Grain  Dealers 
AsBO.  V.  D.  &  R.  G.  R.  R.  Co.  714  (725). 
LOADING  AND  UNLOADING. 

Carriers  are  justified  in  requiring  shippers  to  load  and  unload  freight  to  and  from 
cars  on  floats  whea  ordered  and  placed  at  vessels  or  outside  piers.  Swift  &  Co. «. 
N.  Y.,  N.  H.  &  H.  R.  R.  Co.  481  (486). 
The  voluntary  assumption  by  defendant  of  the  obligation  to  perfmm  the  loading 
service  in  connection  with  nonperishable  freight  raises  no  presumpticm  that  its 
refusal  to  perform  a  similar  service  with  respect  to  peruhable  freight  is  unreason- 
able. Id.  (486). 
LOAN. 

Ptaticipants  in  loan  of  $2,600,000  to  C,  H.  &  D.  common-stock  syndicate,  1904-5. 
Pere  Biarquette  R.  R.  Co.  and  C,  H.  &  D.  Ry.  Co.  1  (237). 
LOCATION.    See  aUo  Advantaoes  and  DisADVANTAass. 

Ifilwaukee,  Wis.:  Location  and  advantages  enjoyed  by.    Wisconsin  Rate  Oasss^ 
602  (641). 
LONG-AND-SHORT  HAUL. 
In  general: 

Prescribed  ntes  will  eliminate  departure  from  the  long-and-shoit-haul  rale 
of  the  fourth  section  on  traffic  from  Fort  Worth  and  Waco  to  Oklahoma, 
and  api^cations  denied.  Camenm  &  Co.  v.  A.,  T.  &  8.  F.  Ry.  Co.  286 
(296). 
Oaniers  with  drcuitons  lines  that  now  meet  the  short-line  rates  at  cmnpetitivs 
points  on  shipments  of  packing-house  products  from  HousUm,  Tex.,  to 
Oklahoma  paints,  authorized  to  continue  to  meet  the  rates  of  the  short 
Hnes  and  maintain  higher  rates  to  intermediate  points.  Chamber  of  Com- 
meioe,  Houston,  Tex.,  v.  A.,  T.  &  8.  F.  Ry.  Co.  349  (361). 
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LONG-AND-SHORT  HAUIr-Oontinued. 
In  general — Oontiniied. 

Fh>pooed  increMed  imie  on  rice  bmn,  rice  diaff,  etc.,  from  New  Orleans,  La., 
to  Jackson,  Mioi.,  found  not  justified,  as  such  increase  would  result  in 
departure  from  the  kng-and-diort-haul  rule.    Rice  PhMlucts  to  Jackson, 
Mioi.,  9M. 
Departures  from  the  long-and-short-haul  rule  were  removed  prior  to  the 
filing  of  this  complaint  by  the  establishment  of  the  distance  scale  of  com- 
modity rates.    HaskeU  M^.  €k>.  v,  N.  T.,  N.  H.  A  H.  R.  R.  Go.  499  (501). 
Question  of  departures  from  the  inrovisioos  of  the  fourth  section  protected 
by  appropriate  applications  reserved  for  later  dedsion.    Acme  Mills  v. 
L.  &  N.  R.  R.  €k>.  558  (561). 
Houston,  Tex.:  Authority  to  continue  rates  on  raw  sugar  from  New  Orleans,  La., 
to  (}alveston,  Tex.,  lower  than  rates  to  Houston  and  other  intermediate  points, 
denied  direct  lines,  but  granted  to  indirect  lines  participating  in  rates  to  Sugar- 
land,  Tex.    Drewes  Sugar  Co.  v.  S.  P.  Go.  533  (540-542). 
Kansas  points:  Authority  to  continue  class  and  commodity  rates  on  domestic 
and  import  traffic  from  New  Orleans,  La.,  and  (}alveston,  Tex.,  to  Kansas 
Gity,  Mo.,  Omaha,  Nebr.,  Sioux  Gity,  Iowa,  and  other  Missouri  River  cities, 
lower  than  rates  in  effect  to  Anthony,  Arkansas  Gity,  Goffeyville,  and  other 
points  in  Kansas,  intermediate  thereto,  denied  lines  forming  direct  routes,  and 
gnmted  line  when  routes  are  15  per  cent  longer  than  the  direct  line.    Rates 
from  New  Orleans  and  (}alveston,  727  (742). 
La  Grosse,  Wis.:  Authority  to  continue  rates  on  pig  iron  from  Birmingham,  Ala., 
Ghattanooga  and  La  Follette,  Tenn.,  and  points  taking  same  rates,  to  La  Grosse, 
Wis.,  lower  than  rates  from  or  to  intomediate  points,  denied.    La  Grosse 
Shippers'  Asso.  v.  G.,  B.  A  Q.  R.  R.  Ck>.  554  (556). 
Oklahoma  points:  Departures  from  lopg-and-short-haul  rule  in  rates  on  dressed 
poultry  to  New  York,  Philadelphia,  and  other  eastern  cities  ftom  Oklahoma 
City  and  from  points  in  Oklahoma  resulting  in  higher  rates  than  from  Fort 
Wortii  and  Dallas,  Tex.,  not  protected  by  applications.    Southwestern  Dairy 
Products,  379  (390). 
Shenango  Valley,  Pft.:  Rates  proposed  by  the  P^uisylvania  ftom  Gleveland  and 
Ashtabula  Harbcnr  to  Sharon,  Sharpsville,  Fairell,  and  other  points  in  the 
Shenango  Valley,  in  so  te  as  they  involve  fourth  section  departures,  are  hereby 
approved  and  an  appropriate  fourth  section  oider  will  be  issued  upon  formal 
^plication.    Iron  Ore  Rate  Gases,  368  (378). 
Troy,  N.  Y.:  Authority  to  continue  rates  on  cement  from  Hudson,  N.  Y.,  to 
points  in  New  England  on  the  B.  A  M.  R.  R.  lower  than  on  like  traffic  from 
Troy,  and  other  intomediate  points,  denied.    Atlas  Portland  Oement  Go.  v, 
B.  &  M.  R.  R.,  416  (422). 
LOSS  AND  DAMAQE. 

Damage  claims  on  fruits  and  vegetables  paid  by  the  G.  &  A.,  0.  &  E.  I.,  and  the 
I.  0.  for  1914,  shown.    Business  Men's  League  of  St.  Louis  v.  A.,  T.  &  S.  F. 
Ry.  Go.  308  (315). 
Lon  and  damage  claims  from  shipments  of  dairy  products  on  roads  involved, 

shown.  Southwestern  Dairy  PhMiucts,  379  (385). 
Refusal  of  carrien  to  refund  prepaid  freight  charges  on  shipment  from  Muskegon, 
Mich.,  to  Mexico  Gity,  Mexico,  damaged  by  fire  on  board  exportin^r  steamer 
at  New  Orleans,  not  shown  to  be  in  violation  of  act.  Gause  of  action  is  one 
lor  k)ss  and  damage.  Brunswick-Balke-Oollaider  Go.  «•  T.,  S.  A  M.  Ry.  Go. 
098  (601). 
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LOW  RATES. 

AaHiiming  that  rates  on  grain  from  Montana  points  to  Seattle  are  nndiily  low,  the 
disparity  between  them  and  the  rates  from  Idaho  and  Utah  points  to  Galifomia 
is  striking;  and  although  it  is  true  that  the  Commission  should  hesitate  to  accept 
such  comparisons  as  controlling,  if  the  Montana  rates  are  depressed,  the  Oom- 
mission  can  not  agree  that  they  are  wholly  without  value.  Utah-Idaho  Millers 
and  Grain  Dealers  Asso.  v,  D.  A  R.  G.  R.  R.  Oo.  714  (722-723). 
MAIL  SERVICE. 

Among  the  assets  of  the  Northern  Commercial  Co.  transf^red  to  the  American- 
Yukon  Nav.  Co.  was  a  mail  service  contract  with  the  United  States  (jh>vemm»it 
which  yielded  $41,000  annually  and  had  four  years  to  run.    The  Alaska  Inves- 
tigation, 680  (706). 
MAIN  LINES.    See  Branch  Linbs. 
MANAGEMENT. 

Unwise  management  contributed  to  the  downMl  ci  these  roads,  but  breach  of 
trust  by  corporate  officials,  often  for  personal  gain,  was  the  main  cause  here. 
Pere  Marquette  R.  R.  Co.  and  C,  H.  &  D.  Ry.  Co.  1  (223). 
MAPS. 

Pere  Marquette  R.  R.  Co.  and  C,  H.  &  D.  Ry.  Co.  1  (FoUowing  page  226). 

Dallas-Fort  Worth  group  to  Oklahoma  points.  Cameron  &  Co.  v.  A.,  T.  &  8.  F. 
Ry.  Ck>.  286  (291). 

Geographical  location  of  Norfolk,  Va.,  and  adjoining  suburbs.  Richmond  Cham- 
ber of  (Commerce  v.  S.  A.  L.  Ry.  455  (457). 

Map  showing  certain  class-rate  groups  in  Wisconsin  under  present  basis  of  rates. 
Wisconsin  Rate  Cases,  602. 
MARKET  COMPETITION.    See  Compbtition  (Mabkkt). 
MEASURE  OF  RATES. 

Competition,  train  loading,  accessibility  to  large  markets  and  other  factors  which 
are  determinative  of  the  reasonableness  of  rates  for  transportation  of  mq  article 
are  not  very  pertinent  in  respect  of  whether  heater  car  charges  are  reasonable, 
as  to  which  the  cost  of  the  service  plus  a  reasonable  profit  is  the  most  important 
factor.    Northern  Potato  Traffic  Asso.  v.  C.  &  A.  R.  R.  Co.  426  (435). 

The  condition  of  an  industry  has  an  influence  upon  the  ability  of  a  commodity 
produced  by  that  industry  to  bear  a  rate,  which  in  turn  may  have  a  bearing 
upon  the  reasonableness  of  the  rate  chaiged.  Utah-Idaho  Mill^v  and  Grain 
Dealers  Asso.  v.  D.  &  R.  G.  R.  R.  Co.  714  (726). 

For  determining  the  reasonableness  or  unreasonableness  of  rates  applied  to  given 
shipmoits,  the  earnings  and  distances  over  the  routes  actually  traversed  con- 
stitute a  better  measure  than  do  computations  based  on  short-line  distances 
without  regard  for  routes  of  movements.  Perry  &  Co.  v.  A.  E.  R.  R.  Co.  756 
(756). 
MICHIGAN  SECURITIES  CO. 

Organization  of,  by  C,  H.  &  D.  management  to  escape  effect  of  Ohio  tax  laws. 
Pere  Marquette  R.  R.  Co.  and  C,  H.  A  D.  Ry.  Co.  1  (131). 
MILK  RATES.    See  Ezprbss  Ratbs. 
MINIMUM  WEIGHT. 

Bags  and  bagging:  Proposed  increase  from  30,000  to  36,000  pounds  in  the  mini- 
mum weight  on  bags  and  bagging  from  St.  Louis,  Mo.,  and  other  defined  terri- 
tories to  points  in  Oklahoma,  and  from  Patterson,  Okla.,  to  East  St.  Loui^  111., 
for  beyond,  found  not  justified.    Bags  and  Bag^ng  Minimum  Wei^ts,  527. 

Machinery:  Allegation  that  bag  machinery  and  parts  can  not  be  loaded  to  mini- 
mum weight  of  30,000  pounds  not  sustained.  Crown  Columbia  Puper  Co.  t. 
P.  R.  R.  Co.  495  (496). 
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BflNIMTJM  WEIQHT— Oontinaed. 

Ore:  OommiflBion  suggests  that  a  minimnm  weight  of  30  long  tons  be  fixed  for  the 
application  to  the  last  car  of  ore  from  a  cargo  or  stock  pile,  subject  to  further 
consideration  if  necessary.    Iron  Ore  Rate  Oases,  368  (378). 
MISQUOTATION. 

Fact  that  allegation  of  complainant  as  to  the  quotation  of  rate  is  denied  by  defend- 
ant is  immaterial,  as  shippers  are  chargeable  with  notice  of  the  legal  tariff  rates. 
Healey  V.  0.  k  0.  Ry.  Co.  753  (754). 
MISROUTING. 

Shipment  of  coke  from  Sewell,  W.  Va.,  to  Evansville,  Ind.,  forwarded  according 
to  routing  instructions  not  found  to  have  been  misrouted.    Healey  v,  0.  6l  O. 
Ry.  Oo.  753. 
MONEY. 

Agreement  between  the  American-Yukon  Nav.  Oo.  to  pay  the  Northern  Commer- 
cial Co.  certain  deferred  payments,  on  basis  <^  amount  of  traffic  handled  would 
seem  to  be  contrary  to  the  well-settled  rule  that  nothing  but  money  may  law- 
fully be  received  in  payment  for  transportation.  The  Alaska  Investigation, 
680  (708-709).  •* 

MONOPOLY. 

Urged  that  the  White  Pass  A  Yukon  Route  and  the  American- Yukon  Nav.  Co. 
have  unlawfully  acquired  a  monopoly  <^  transportation  and  that  they  pay  to 
the  Northern  Commercial  Co.  a  rebate  on  all  freight  transported  by  the  Ameri- 
can-Yukon Nav.  Co.,  which  gives  that  company  an  undue  advantage.  While 
alleged  rebate  is  in  nature  of  certain  purchase  agreements,  it  is  open  to  criticism, 
but  record  contains  nothing  to  show  that  it  was  not  made  in  good  ^th  or  that 
it  results  in  any  undue  advantage.  The  Alaska  Investigation,  680  (705-709). 
MORGAN,  J.  P.,  a  CO. 

Issuance  of  purchase  money  collateral  trust  notes  by  C,  H.  d  D.  with  consent 
of.    Pere  Marquette  R.  R.  Co.  and  C,  H.  &  D.  Ry.  Co.  I  (180). 

Activities  of,  with  reference  to  C,  H.  A  D.  and  P.  M.  affairs.    Id.  (219). 

Reoiganization  of  C,  H.  &  D.  predicated  upon  sale  of  Moigan  A  Co.  to  B.  d  O. 
of  C,  H.  &  D.  stock  control.    Id.  (220). 

HoUins's  statement  of  C,  H.  dk  D.  and  P.  M.  finances  to  J.  P.  Morgan  dc  Oo.    Id. 
(262). 
MORGAN  CONTROL. 

Management  and  control  of  the  Pere  Marquette  properties,  1905.  Pere  Mar- 
quette R.  R.  Co.  and  C,  H.  &  D.  Ry.  0>.  1  (55). 

Moigan  control  of  C,  H.  &  D.  1905-1909.    Id.  (173). 
NOTES. 

Issuance  of  purchase  money  collateral  trust  notes  by  C,  H.  &  D.  with  consent 
of  Moigan  A  0>.    Pere  Marquette  R.  R.  Co.  and  C,  H.  &  D.  Ry.  Co.  1  (180). 
NOTICE.    See  aUo  Piacbmbnt. 

No  notice  either  as  to  arrival  or  placement  of  cars  was  received  by  complainant, 
demurrage    chaiges    therefore    unlawfully    assessed.    Reparation    awarded. 
American  Radiator  Oo.  v.  L.  V.  R.  R.  Co.  361  (363). 
OPERATING  CONDITIONS. 

Encountered  by  the  Pere  Marquette  Railroad,  shown.  Pere  Marquette  R.  R. 
Co.  and  C,  H.  &  D.  Ry.  Co.  1  (11-12). 

The  Wabash  Railroad  from  Mexico,  Mo.,  to  St.  Louis,  Mo.,  has  an  expensive 
service  through  the  St.  Louis  and  East  St.  Louis  terminals,  and  on  traffic  over 
this  route  must  pay  a  bridge  toll  in  crossing  the  Mississippi.  Green  Fire  Brick 
Oo.  V.  C.  d  A.  R.  R.  Co.  448  (451). 
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OPERATING  CONDITIONS— Continued. 

The  climate  and  topography  <^  Alaska  interpose  many  and  peculiar  obstacles  to 
the  construction,  operation,  and  maintenance  of  transportation  routes,  and  the 
conditions  sunounding  transportation  are  without  exact  counterpart  in  other 
parts  of  the  United  States.    The  Alaska  Investigation,  680  (682). 

Transportation  between  the  Pacific  coast  of  the  United  States  and  the  principal 
towns  and  settlements  of  interior  Alaska  situated  along  the  Yukon  and  tribu- 
tary rivers  involves  an  ocean  and  river  vo3rage  of  several  thousand  miles  by 
way  of  the  Bering  Sea  or  intermediate  inland  movement  over  railroads,  wagoo 
roads,  or  trails  which  cross  lofty  mountain  ranges.  Id.  (682). 
OUT  OF  POCKET  CQ8T8. 

Allowances  carriers  make  to  private  docks  are  much  less  than  the  actual  out  of 
pocket  costs  to  the  carriers  of  the  service  they  perform  at  their  own  docks, 
and  it  must  follow  that  they  receive  a  greater  compensation  for  the  line-haul 
service  in  connection  with  the  ore  handled  over  private  docks  than  they  receive 
for  the  line  hauls  when  the  ore  moves  over  their  docks.  Iron  Ore  Rate  Cases, 
368  (876). 
OVERCHARGES. 

Found  to  exist.    Standard  Roofing  0>.  v.  M.,  E.  A  T.  Ry.  Co.  858  (359). 

Defendant  will  be  expected  to  refund  overcharges  caused  by  assessment  of  illegU 
rate.    Swift  A  Co.  v,  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  481  (487). 

Demurrage  collected  on  shipment  of  shingles  at  Low^,  Mass.,  whidi  originated 
in  one  car  and  was  transferred  in  transit  into  two  cars  resulted  in  an  overcharge, 
which  arose  through  the  error  of  charging  for  two  cars  instead  of  one.  Roy  A 
Roy  MiU  Co.  v.  B.  &  M.  R.  R.  523  (524). 

Found  to  exist  included  in  award  of  reparation.  Acme  Mills  v.  L.  dc  N.  R.  R. 
Co.  558  (560). 

Involved.  Texas,  Oklahoma  &  Eastern  R.  R.  Co.  v.  St.  L.  &  8.  F.  R.  R.  Cb. 
653(654). 

If  overcharge  exists  refund  thereof  should  be  promptly  made.    Perry  d  Co.  t. 
A.  E.  R.  R.  Ck>.  755  (756). 
OWNERSraP. 

It  does  not  appear  that  the  act  prohibits  the  mere  ownership  by  a  mining  com- 
pany of  the  stocks  or  other  securities  of  a  railroad  over  which  its  products  are 
shipped.    The  Alaska  Investigation,  680  (709). 
PAPER  RATES. 

Fact  that  present  rates  on  millwork  from  Fort  Worth  and  Waco  to  Oklahoma 
points  are  made  the  usual  differential  over  lumber  rates  is  not  condusive  of 
their  reasonableness  as  the  lumber  rates  with  which  they  are  compared  are 
paper  rates.    Cameron  A  Co.  v.  A.,  T.  A  S.  F.  Ry.  Co.  286  (294). 

Commodity  rates  from  stone-producing  points  in  Afissouri,  and  other  states  cited 
to  establish  unreasonableness  of  rates  on  rough  stone  from  Bedford,  Ind.,  to 
Toronto  and  Hamilton,  Ont.,  were  practicaUy  paper  rates.    Oakley  dc  Son  «. 
C,  T.  H.  &  S.  E.  Ry.  Co.  488  (489). 
PARTIES. 

Contended  that  Commission  has  no  authority  to  require  the  cancellation  of  sdied- 
ules  under  suspension,  as  the  road  which  concurs  in  the  joint  rates  was  not  made 
a  party.  National  Dock  <k  Storage  Warehouu  Case,  38  I.  C.  C,  643,  dted  and 
followed.    Ciuciimati  Switching  Charges,  353  (354). 

Non-joinder:  Shipments  moved  from  Louisville  and  Indianapdis  to  eastern 
points  on  the  lines  of  certain  carriers  not  parties  to  the  record.  Facts  sub- 
mitted found  insufficient  to  support  finding  oi  unreasonableness.  Chapin  A 
Co.  V.  0^  I.  &  L.  Ry.  Co.  491  (492), 
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PERCENTAGE  RATES. 

Percentage  that  the  rate  paid  on  raw  edlk  bean  to  the  value  of  the  article  shown 
as  illufltrative  of  the  value  of  service.  Comparison  made  with  other  commodi- 
ties.   Silk  Association  of  America  v.  P.  R.  R.  Co.  578  (580). 

Establishment  of  the  Wisconsin  lake  ports  as  100  per  cent  points  is  explained  as 
due  to  desire  of  the  car-ferry  lines  to  share  in  through  traffic  with  routes  through 
the  Qiicago  gateway.    Wisconsin  Rate  Cases,  602  (637). 

Evidence  insufficient  to  require  extension  of  the  New  York-Chicago  scale  or  the 

C.  F.  A.  scale  to  the  complaining  cities  upon  a  percentage  relationship  based 
upon  distance.    Id.  (642). 

Percentages  that  class  rates  between  New  York  and  La  Crosse,  Madison,  Stou^- 
ton,  Beloit,  Janesville,  Watertown,  and  other  Wisconsin  points  should  bear 
to  the  New  York-Chicago  rates,  prescribed.    Id.  (642). 
PERE  MARQUETTE  R.  R.  Co. 

Index  showing  wherein  the  various  transactions  and  elements  were  considered 
in  the  Commission's  report.  Pere  Marquette  R.  R.  Co.  and  C,  H.  &  D.  Ry. 
Co.  1  (9). 

Location  described.    Id.  (10). 

History  as  to  the  oiganization,  management,  and  control  of  the  P.  M.  R.  R.  Co., 
and  the  C,  H.  &  D.  Ry.  Co.    Id.  1-10. 

Analysis  of  financial  history  given  in  order  to  ascertain  value  of  properties  con- 
solidated into  the  P.  M.  as  of  January  1,  1900.    Id.  (12). 

Original  purpose  of  oiganization  was  in  contemplation  of  consolidation  of  the 
properties  of  the  F.  &  P.  M.  R.  R.,  and  the  D.,  G.  R.  &  W.  R.  R.    Id.  (20). 

Changes  on  control  of  properties  of,  from  1900  and  thereafter.    Id.  (24). 

Investigation  of  physical  conditions  of  equipment  and  property  of  the  Pere  Mar- 
quette Railroad.    Id.  (63). 

Sale  of  P.  M.  stock  by  C,  H.  &  D.    Id.  (200). 

Method  pursued  in  assembling  facts  in  investigation  of.    Id.  (217). 

Transactions  under  the  Prince  interest,  tainted  with  criminality.    Id.  (218). 
PHYSICAL  CONDITIONS. 

Investigation  of  physical  conditions  of  equipment  and  property  of  the  Pere  Mar- 
quette Railroad.    Pere  Marquette  R.  R.  Co.  and  C,  H.  A  D.  Ry.  Co.  1  (63). 

Investigation  of  physical  conditions  of  equipment  and  property  of  the  C,  H.  d 

D.  1904-1916.    Id.  (212). 

In  every  proceeding  involving  traffic  of  steel  industries  in  the  territory  embraced 
in  this  proceeding  the  great  differences  in  the  physical  conditions  affecting 
the  receipt  and  delivery  of  freight  within  the  plant  inclosures  have  been  brought 
to  the  Commission's  attention  and  have  been  the  occasion  of  comment.  Iron  Ore 
Rate  Cases,  368  (371). 

PLACEMENT. 

Written  notice  of  constructive  placement  of  cars  on  storage  track  given  for  certain 
cars.  Demurrage  chaiges  assessed  on  cars  as  to  which  no  notice  of  arrival  was 
given  held  to  have  been  unlawful.  Reparation  awarded.  American  Radiator 
Co.  V.  L.  V.  R.  R.  Co.  361  (362). 

PLANT  FACILITIES.    i$ee  Inoustbial  SwrrcHiNO. 

PLEADINQ  AND  PRACTICE. 

General  prayer  for  reparation  contained  in  the  complaint  is  sufficient  to  toll  the 
statute  as  to  all  shipments  on  which  reparation  is  claimed,  e^en  though  there 
was  a  specific  prayer.  Reparation  awarded  on  shipments  moving  subsequent 
to  filing  of  complaint.  Buffalo  Union  Furnace  Co.  v.  L.  S.  A  M.  S.  Ry.  Co. 
267(269). 
The  alleged  discrimination  was  not  placed  in  issue  by  the  complaint  as  filed,  and 
the  present  record  does  not  therefore  permit  a  finding  as  to  this  situation.  Green 
Fife  Brick  Co.  v.  0.  &  A.  R.  R.  Co.  448  (454). 
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"POOL'*  CAR8. 

Vtom  southern  Illiiiois  to  Chicago  there  ifl  considerable  movement  of  fniits  and 


vegetables  in  "pool "  cars,  loaded  with  1.  c.  1.  shipments  from  various  < 
consolidated  into  carload  lots  and  forwarded  on  basis  of  carload  rates.    Business 
Men's  League  of  St.  Louis  v.  A.,  T.  dc  S.  P.  Ry.  Go.  908  (315). 
POPULATION. 

Sufficiency  of  rates  prescribed  by  state  commissbns,  as  standards  by  ^diich  to 
measure  the  reasonableness  of  rates  for  a  main-Hne  haul  between  two  citiee  of 
approximately  500,000  and  50,000  people  is  doubtful;  for  they  were  prescribed 
by  the  state  commissions  as  maximum  rates  and  are  applicable  between  all 
state  points  whether  on  main  or  branch  Hues.  Board  of  Conmierce,  Lexington, 
Ky.,  V.  C,  N.  O.  &  T.  P.  Ry.  Co.  407  (412). 
PORTS. 

Advantages  enjoyed  by  Atlantic  ports  over  the  Gulf  ports  in  respect  to  import 
traffic.    Rates  from  New  Orleans  and  Galveston,  727  (739). 
POWER  OF  COMMISSION. 

The  Commission  is  empowered  to  award  reparation  only  for  violations  of  the  act 
to  regulate  commerce.    Coffeyville  Vitrified  Brick  A  Tile  Co.  v.  A.,  T.  & 
S.  F.  Ry.  Co.  613  (514). 
Contention  of  lines  north  of  Ohio  River  that  the  Commission  is  without  jurisdic- 
tion to  grant  exemption  from  the  provisions  of  the  amended  fourth  section  of 
the  act  without  the  affirmative  application  or  concunence  of  all  the  carriers 
parties  to  the  through  route  involved  is  without  merit.    Proportional  Rates 
to  Gulf  Ports  for  Export,  543  (544,  547). 
Commission  has  ng  power  to  adjust  controversy  between  the  town  of  Valdes 
and  the  steamship  companies  concerning  the  use  of  the  municipal  wharf.    The 
Alaska  Investigation,  680  (711). 
PREFERENCES    AND    PREJUDICES.    See    ako    Disorimination;    Relaitvb 
Rates. 
In  general: 

Undue  prejudice  and  disadvantage  against  a  distributing  point  can  not  be 
predicated  merely  upon  the  fact  that  the  combination  of  inbound  and  out- 
bound rates  exceeds  the  combination  available  via  a  competitive  distribut- 
ing point.    Wichita  Wholesale  Furniture  Co.  t;.  A.,  T.  &  S.  F.  Ry.  Co. 
339  (343). 
Rental  charge  of  $5  per  car  per  trip  on  refrigerator  cars  in  movement  of  pota- 
toes during  winter  season,  added  to  freight  rate,  found  to  result  in  undue 
preference  to  intrastate  shipments  and  to  undue  prejudice  against  inter- 
state diipments.    Northern  Potato  Traffic  Asso.  v.  C.  &  A.  R.  R.  Co.  426 
(433). 
There  can  be  no  undue  prejudice  within  section  3,  unless  it  is  within  the  power 
of  the  carrier  charged  with  the  discrimination  to  do  away  with  it  by  its 
own  act.    Richmond  Chamber  of  Commerce  v,  S.  A.  L.  Ry.  455  (463). 
Articles: 

Allegation  that  culverts  are  unjustly  discriminated  against  because  of  lower 
rate  on  cast-iron  pipe,  not  sustained.    Greenbeig  Iron  Co.  v.  C.  &  E.  I. 
R.  R.  Co.  263  (264). 
Carload  and  1.  c.  1.  traffic: 

LesB-thaB-carload  rates  on  eggs  from  Watertown,  Tenn.,  to  eastern  destina- 
tions 7  cents  higher  than  the  carload  rate,  found  to  be  an  undue  prejudice 
against  the  less  than  carload  rates  which  the  carriers  will  be  expected  to  . 
lemove.    Hill  v.  N.,  0.  &  St.  L.  Ry .  582  (589,  590). 
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PREFERENCES   AND   PREJUDIOES-^ntinued. 
Damages: 

Upon  further  heanng  with  respect  to  reparation  for  switching  services  per- 
formed by  the  Buffalo  Union  Terminal  R.  R.  Held,  Finding  of  undue 
prejudice  afl&rmed  and' reparation  awarded  upon  basis  of  cost  of  inter- 
chsjoge  switching  service  performed.  Buffalo  Union  Furnace  Go.  v, 
L.  S.  A  M.  S.  Ry.  Co.  267  (268,  274). 

Rate  on  cast-iron  pipe  and  fittings  from  Anniston  and  Bessemer,  Ala.,  to 
El  Segundo,  Cal.,  found  unduly  prejudicial  in  original  report  but  repara- 
tion was  denied  because  of  failure  to  prove  damage.  Upon  rehearing, 
reparation  awarded.  U.  S.  Cast  Iron  Pipe  A  Foimdry  Co.  v,  S.  Ry.  Co. 
757. 
Localities: 

Chicago,  111.:  Domestic  and  export  rates  on  grain  and  products  from  Chicago, 
111.,  to  points  in  trunk  line  territory  east  of  Niagara  frontier  not  found 
unduly  prejudicial  in  comparison  with  rates  lower  by  1  cent  per  100  poimds 
in  effect  by  break-bulk  routes  from  Milwaukee,  Manitowoc,  and  Ke- 
waunee, Wis.    Board  of  Trade  of  Chicago  v.  P.  M.  R.  R.  Co.  345  (348). 

Cleveland,  Tenn.:  Rate  on  excelsior  from  Cleveland,  Tenn.,  to  Cincinnati, 
Ohio,  not  shown  to  be  discriminatory.  Any  prejudice  which  may  have 
existed  in  favor  of  Mobile,  Ala.,  has  been  removed  by  cancellation  of  com- 
modity rates.    Cleveland  Excelsior  Co.  v.  S.  Ry.  Co.  557. 

Hopkinsville,  Ky.:  Record  does  not  show  that  complainant  has  been  dam- 
aged by  reason  of  alleged  discrimination  in  favor  of  its  competitors  at 
Evansville,  Henderson,  and  other  points  on  blackstrap  molasses  from 
Mobile,  Ala.  Question  of  fourth  section  departure  reserved  for  later 
decision.    Acme  Mills  v.  L.  A  N.  R.  R.  Co.  558  (561). 

Houston,  Tex.:  Rates  on  packing-house  products,  including  lard  substi- 
tutes, to  all  consuming  points  in  Oklahoma  foimd  unjustly  discriminatory 
against  and  unduly  prejudicial  to  Houston,  as  compared  with  rates  from 
Fort  Worth  and  other  Texas  points.  Chamber  of  Commerce,  Houston, 
Tex.,  t;.  A.,  T.  A  S.  F.  Ry.  Co.  349  (351). 

Keokuk,  Iowa:  (Commodity  rates  between  Keokuk  and  Illinois  points 
found  imduly  prejudicial  against  Keokuk  in  favor  of  Illinois  points  oppo- 
site Keokuk  in  that  they  exceed  rates,  Keokuk  to  same  points  in  Illinois 
directly  opposite,  where  these  Illinois  points  are  100  miles  or  more  from 
Keokuk;  and  where  less  than  100  miles  from  Keokuk  unduly  prejudicial 
against  Keokuk  in  that  they  exceed  the  rates  between  such  points  by  more 
than  differences  which  existed  prior  to  October  26,  1914.  Business  Men 's 
League  of  St.  Louis  v.  A.  T.,  A  S.  F.  Ry.  Co.  308  (337). 

Keokuk,  Iowa:  Commodity  rates  between  Keokuk  and  points  in  Illinois 
are  unduly  prejudicial  as  against  Keokuk  and  unduly  preferential  as  to 
Chicago  to  extent  that  they  are  on  a  basis,  distance  considered,  higher 
than  the  rates  between  Chicago  and  the  same  Illinois  points.    Id.  (338). 

La  Crosse,  Wis.:  Rate  on  beer  from  La  Crosse,  Wis.,  to  Sioux  Falls,  S. 
Dak.,  not  shown  to  be  unreasonable  but  found  prejudicial  as  compared 
with  rates  from  Milwaukee  and  St.  Louis  to  the  same  destination.  Rela- 
tionship of  rates  prescribed  for  future.  La  Crosse  Shippers'  Asso.  v.  C, 
M.  A  St.  P.  Ry.  Co.  497  (499). 

La  Crosse,  Wis.,  Winona  and  Red  Wing,  Minn.:  Combination  rail-lake- 
and-rail  and  lake-and-rail  rates  from  trunk  line  territory  and  Buffalo, 
N.  Y.,  Erie,  Pa.,  and  Detroit,  Mich.,  by  way  of  the  Great  Lakes  Transit 
Corp.,  found  unduly  prejudicial  to  the  extent  that  they  exceed  rates 
maintained  from  same  points  to  St.  Paul  and  Minneapolis,  Minn.  Cham- 
ber of  Commerce  of  La  Crosse  v,  G.  L.  T.  Corp.  506  (508). 
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PREFERENCES  AND  PREJUDICES— Contiiiiied. 
Localitiee — Continued. 

LaCroflBe,  Wifl.:  Evidence  fabmitted  upon  aupplementel  hearing  insuffi- 
cient to  support  allegation  that  class  rates  from  La  Crosse  to  certain  points 
in  Minnesota  are  unduly  prejudicial  Uv  La  Crosse.  Complaint  dismissed. 
La  Crosse  Shippers'  Asso.  v.  C.  A  N.  W.  Ry.  Co.  512. 

La  Crosse,  Wis.:  Rates  on  pig  iron  from  Birmingham,  Ala.,  Chattanooga, 
Tenn.,  and  grouped  points  taking  the  same  rates,  to  La  Crosse,  Wis.,  found 
unduly  prejudicial  compared  with  rates  from  Alabama  and  Tennessee 
points  to  points  on  the  Ohio  River  and  C.  F.  A.  territory.  La  Croose 
Shippers'  Asso.  «.  C,  B.  A  Q.  R.  R.  Co.  554  (556). 

Louisiana  points:  Rate  on  raw  sugar  in  carloads  from  New  Orleans  and  other 
Louisiana  points  to  Sugariand,  Tex.,  not  found  unreasonable  or  unduly 
prejudicial  against  interior  Louisiana  points.  Drewes  Sugar  Co.  v.  S.  P. 
Co.  533  (540). 

Mexico,  Mo.:  Relation  of  rates  on  fire  brick  from  Mexico  and  St.  Louis,  Mo., 
found  unduly  prejudicial  to  complainant  at  Mexico,  and  preferential  of 
diippers  at  St.  Louis.    Green  Fire  Brick  Co.  v.  C.  A  A.  R.  R.  Co.  448  (454). 

Mississippi  points:  Contention  that  rates  on  milk  from  certain  points  on  the 
I .  C.  R.  R.  in  Mississippi  to  New  Orleans,  La.,  are  unjustly  discriminatory  be- 
cause of  lower  rates  to  same  destination  from  competing  points  located  on  the 
Y.  A  M.  V.  R.  R.  Co.,  not  sustained,  as  rates  from  points  on  the  latter  road 
were  prescribed  as  reasonable  by  the  CommisBJon.  South  Mississippi 
Dairymen's  Asso.  v.  I.  C.  R.  R.  Co.  297-298. 

Richmond,  Va.:  Practice  of  southern  carriers  of  indiscriminately  absorbing 
switching  charges  on  carload  traffic  to  and  from  industries  on  Uie  belt  line 
at  Norfolk,  while  refusing  to  absorb  such  charges  on  like  traffic  to  and  from 
industries  off  their  lines  at  Richmond,  is  not  unduly  prejudicial  to  shippers 
at  the  latter  point.  Richmond  Chamber  of  Commerce  v.  S.  A.  L.  Ry. 
455(460). 

6t.  Louis,  Mo.:  Commodity  rates  between  St.  Louis  and  points  in  Illinois 
found  unduly  preferential  in  favor  of  East  St.  Louis  as  against  St.  Louis  in 
that  they  exceed  rates.  East  St.  Louis  to  the  same  points  in  Illinois,  where 
the  Illinois  points  are  100  miles  or  more  from  St.  Louis;  and  where  lea  than 
100  miles  from  St.  Louis,  unduly  preferential  in  that  they  exceed  the  rates 
by  more  than  the  differences  which  existed  prior  to  October  26,  1914. 
Business  Men's  League  of  St.  Louis  v.  A.,  T.  A  S.  F.  Ry.  Co.  306  (337). 

8t.  Louis,  Mo.:  Commodity  rates  between  St.  Louis  and  points  in  Illinois 
unduly  pr^udidal  to  St.  Louis  and  unduly  preferential  of  Chicago  to  the 
extent  that  the  St.  Louis  rates  are  on  a  higher  basis  than  the  Chicago  rates 
to  the  same  Illinois  points.    Id.  (338). 

Tennessee  points:  Rates  on  eggs,  live  and  dressed  poultry  from  Lebanon  and 
Watertown,  Tenn.,  to  Baltimore,  Philadelphia,  New  York,  and  other  east- 
em  points  not  found  unduly  prq'udidal  compared  with  rates  from  Naih- 
viUe.    Hill  v.  N.,  C.  A  St.  L.  Ry.  582  (595). 

Utah  and  Idaho:  Differences  between  rates  on  wheat  and  flour  from  points 
in  Utah  and  Idaho  to  points  in  Nevada  and  California  result  in  a  ''im>- 
tection"  to  theT  California  millers  and  a  prejudice  to  the  Utah  and  Idaho 
millers.  Utah-Idaho  Millers  and  Grain  Dealers  Asso.  v.  D.  A  R.  Q.  R.  R. 
Co.  714  (721). 

Wisconsin  points:  Class  rates  between  New  England,  trunk  line,  and  C.  F.  A. 
teniUaieB,  and  the  southern  Wisconsin  cities  and  La  Crosse  are  unreason- 
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able  and  unduly  prejudicial  compared  with  rates  from  Chicago,  Milwaukee, 
Sheboygan,  Manitowoc,  Kewaunee,  and  Green  Bay,   Wis.    Wisconsin 
Rate  Cases,  602  (028,  642). 
Persons: 

Charges  of  10  cents  per  2,000  pounds,  minimum  $3  per  car,  imposed  for  switdi- 
ing  cars  from  complainant's  point  of  connection  at  Akron,  Ohio,  to  private 
sidings  located  thereon,  within  Akron  switching  limits,  while  mMnt^ining 
achargeof  $2.50  per  car  for  switching  cars  from  its  connection  with  the  Erie 
and  Pennsylvania  railroads  to  said  sidings,  found  unduly  prejudicial. 
Akron,  Canton  k  Youngstown  Ry.  Co.  v,  B.  d  0.  R.  R.  Co.  305  (307). 
Complainant's  mine  rec^ves  an  apportionment  of  the  Hocking  Valley's 
coal-car  equipment.  If  the  Kanawha  k  Michigan,  which  has  trackage 
contract  over  line  of  Hocking  Valley,  is  required  to  give  that  mine  an 
apportionment  of  its  coal-car  equipment,  complainant  would  have  decided 
advantage  over  competitive  coal  operators  on  the  trackage  line.  Hocking 
Domestic  Coal  Co.  v.  K.  k  M.  Ry.  Co.  392  (387). 
PREPAYMENT. 

Refusal  of  carriers  to  refund  prepaid  freight  chaiges  on  shipment  destroyed  by 
fire,  not  shown  to  be  in  violation  of  the  act.    Brunswick-Balke-CoUender  Co. 
».  T.,  S.  A  M.  Ry.  Co.  598  (601). 
PRINCE,  F.  H.  d  CO. 

Claims  for  commissions  for  purohase  of  P.  M.  stock  for  C.  H.  d  D.    Pere  Marquette 
R.  R.  Co.  and  C,  H.  &  D.  Ry.  Co.  1  (130). 
PRINCE  SYNDICATE. 

Management  and  control  of  Pere  Marquette  properties,  190^1904.    Pere  Mar- 
quette R.  R.  Ck>.  and  C,  H.  d  D.  Ry.  Co.  1  (34). 
PRIVATE  CARS. 

Packing-house  products  genetally  move  in  private  cars  owned  by  the  packers, 
for  which  the  railroads  pay  by  way  of  mileage  three-fourths  cent  per  mile  for 
both  loaded  and  empty  movement— empty  movonent  of  these  cars  is  nearly  100 
per  cent.  Business  Men's  League  of  St.  Louis  v.  A.,  T.  A  S.  F.  Ry .  Co.  308  (318). 
Petroleum  generally  moves  in  privately  owned  cars  upon  which  a  mileage  of 
three-fourths  of  a  cent  a  mile  on  both  the  loaded  and  onply  movements  is  paid 
to  the  ownen.  Id.  (324). 
PRIVATE  DOCKS.    i$e0  oZao  Dockaob  Cbarobs. 

The  right  of  shippers  to  operate  docks  of  their  own  can  not  be  denied,  and  if  they 
can  perform  the  service  at  a  less  cost  per  ton  than  the  carriers  charge,  or  if  they 
elect  to  assess  a  lower  charge  for  the  service  than  the  maTimiim  allowed  to  the 
cairiefB,  are  matters  with  which  the  Commission  is  not  concerned.  Iron 
Ore  Rate  Cases,  368  (376). 
PRIVATE  SWITCH. 

Held  by  Ohio  Court  to  be  one  "  built  for  the  use  of  the  individual  industry  car- 
ried on  at  the  point  and  not  to  be  used  for  other  or  general  railroad  purposes." 
Hocking  Domestic  Coal  Co.  v.  K.  k  M.  Ry.  Co.  392  (394). 
PRODUCTION. 

Iron  and  steel  articles:  The  districts  between  Pittsbui]^,  Pa.,  and  Cleveland, 
Ohio,  and  the  Mahoning  Valley,  including  such  towns  as  Alliance,  Youngs- 
town, Warren,  and  Sharon,  produces  more  iron  and  steel  articles  than  any  other 
legion  in  the  United  States.  Busineas  Men's  League  of  St.  Louis  v.  A.,  T.  A 
8.  F.  Ry.  Co.  308  (313). 
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PROPERTY  AND  FINANCES. 

Oomparativd  annual  statement,  1900-1914,  property  and  finances,  Pere  Mar- 
quette. Pere  Marquette  R.  R.  Co.  and  C,  H.  &,  D.  Ry.  Co.  1  (Following  page 
226). 

Comparative  annual  statement,  1896-1914,  property  and  finances,  C,  H.  k  D. 
Id.  (Following  page  226). 
PROPORTIONAL  RATES.    Set  aUo  Advanoss  in  Rates. 

Proposed  cancellation  of  a  tariff  note  providing  that  rates  on  lumber  from  Helena, 
Ark.,  will  be  made  on  basis  of  1  cent  per  hundred  pounds  higher  than  rates 
maintained  from  Memphis  found  not  justified.    Helena-Thebes  Lumber*  277. 

Cancellation  of  proportional  commodity  rate  on  fresh  meats  from  St.  Louis,  Mo., 
to  Fort  Worth,  Tex.,  on  shipments  from  New  York,  N.  Y.,  and  Jersey  City,  and 
Newark,  N.  J.,  leaving  applicable  a  local  commodity  rate  found  not  justified. 
Fresh  Meats  from  St.  Louis,  Mo.,  365  (367). 

In  order  to  place  Texas  producing  points  upon  a  relatively  equal  basis  with  the 
Ohio  River  cities  and  Chicago,  proportional  rates  were  established  from  Dallas, 
Fort  Worth,  and  other  points  in  Texas  to  New  Orleans,  Vicksburg,  and  M^nphis 
on  dressed  poultry,  when  shipped  with  fresh  meats  and  packing-house  products 
destined  to  southeastern  and  Carolina  territories.  Southwestern  Dairy  Prod- 
ucts, 379  (390-391). 

Petition  to  rescind  certain  fourth  section  orders  granting  relief  necessary  in  order 
to  enable  the  southern  carriers  to  participate  in  export  traffic  originating  in 
C.  F.  A.  territory  denied.  Proportional  Rates  to  QuU  Ports  for  Export,  543 
(547). 

Steamship  companies  operating  between  Puget  Sound  and  Alaska  publidi  and 
file  with  this  Commission  proportional  rates  applicable  to  traffic  bandied  in 
connection  with  rail  lines.    The  Alaska  Investigation,  680  (682). 
PRORATING  TERRITORY. 

Upon  request  for  an  extension  of  prorating  tenritory  which  covers  "  the  territory 
west  of  Chicago  to  and  from  which  through  rates  are  published  firom  and  to 
C.  F.  A.,  trunk  line,  and  New  England  territories,''  it  is  not  shown  that  the 
same  rates  per  mile  should  be  applied  to  these  Wisconsin  cities.  Wisconsin 
Rate  Cases,  602  (606,  642). 

Prraating  territory  was  extended  to  cities  in  northern  Illinois  and  to  Dubuque 
by  competitive  influences  of  the  ov^ lapping  of  the  western  lines  in  territory 
reached  by  the  eastern  carriers,  and  to  a  portion  of  southeastern  Wisconsin  by 
the  competition  for  through  traffic  of  the  lines  crossing  Lake  Michigan  by  car 
ferries.  Id.  (607). 
PROTECJTIVE  SERVICE. 

Charges  made  for  protective  service  in  connection  with  shipments  of  potatoes,  not 
found  unreasonable.    Northern  Potato  Traffic  Asso.  v.  C.  &  A.  R.  R.  Co.  426 
(434-436). 
"PROTECTIVE  TARIFF." 

Differences  between  rates  on  wheat  and  flour  from  points  in  Utah  and  Idaho  to 
points  in  Nevada  and  California  challenged  as  a  "  protective  tariff  "  framed  for 
benefit  of  California  miUers  as  an  "  iron  wall "  so  constructed  as  to  exclude  Utah 
and  Idaho  millerB  from  the  CaUfomia  markets.  ;  Allegation  of  pr^udice  sos- 
tained.  Utah-Idaho  Millers  and  Ondn  Dealers  Asso.  v.  D  d  R.  6.  R.  R.  Co.  714 
(720-721). 
PUBLIC  AGENCIES. 

To  publish  and  maintain  rates  applicable  from  the  rail  of  the  vessel  on  shipm^its 
handled  cfver  the  private  docks  would  apparently  make  those  docks  public 
^ransp(Vtation  agencies  and  put  them  und^  the  obligation  to  handle  all  cargoes 
offered,  any  such  arrangement  is  not  intended.    Iron  Ore  Rate  Cases,  368  (S76). 
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PUBLIC  INTEREST. 

CongresB  subjected  the  telephone  and  telegraph  companies  to  the  provisionB  of  the 
act  to  regulate  commerce  to  secure  uniformity  in  their  dealing  with  the  public. 
Unrepeated  Message  Case,  670(675.) 
PUBLIC  UTILITY. 

It  is  not  unusual  for  a  municipality  to  provide  and  operate  a  public  utility  for  the 
benefit  of  its  inhabitants  without  much  regard  to  the  quest  of  profit.    The 
Alaska  Investigation,  680  (711). 
QUOTATIONS. 

Market  quotations  on  Pere  Marquette  common  stock,  1901-1906.    Vere  Marquette 
R.  R.  Co.  and  C,  H.  A  D.  Ry.  Co.  1  (260). 
RAIL-AND-LAKE  RATES.    See  aUo  Lakb-and-Rail  Rates;    Rail-Lakb-and- 
Rail  Ratbs;  Watbr-and-Rail  Ratbs. 
Increased  ndl-and-lake  rates  from  water  points  served  by  the  M.,  D.  St  V.,  and 
B.,  C.  &  A.  railways,  to  western  lake  and  other  western  destinations,  found 
not  justified.    Westbound  Rail-and-Lake,  424  (425). 
RAIL-AND-WATER  RATES.    See  Rail-and-Lakb  Ratb^;  Rail-Lakb-and-Rail 

Ratbs;  Watbr-and-Rail  Ratbs. 
RAIL-LAKE-AND  RAIL  RATES. 

Combination  rail-lake-and-rail  and  lake-and-rail  rates  from  trunk  line  territory 
and  Bufibdo,  N.  Y.,  Erie,  Pa.,  and  Detroit,  Mich.,  by  way  of  the  Great  Lakes 
Transit  Corp.,  to  La  Crosse,  Wis.,  Winona  and  Red  Wing,  Minn.,  foimd  un- 
duly prejudicial  as  compared  with  rates  to  the  twin  cities.  Relationship 
prescribed  for  future.  Chamber  of  Commerce  of  La  Crosse  v.  G.  L.  T.  Corp. 
506(508). 
RAILROAD  CONSIGNEE. 

Claim  for  reparation  on  certain  shipments  of  company  material  from  Ayers,  La., 
St.  Louis,  Mo.,  and  Philadelphia,  Pa.,  to  Valliant,  Okla.,  on  basis  of  divis- 
ional allowance,  denied.  Reparation  awarded  on  basis  of  difference  between 
rates  chaiged  and  rate  subsequently  established.  Texas,  Oklahoma  &  Eastern 
R.  R.  Co.  V.  St.  L.  &  S.  F.  R.  R.  Co.  653  (656). 
RAILROAD  SECURITIES. 

Inadequacy  of  control  or  regulation  of,  by  states.    Pere  Marquette  R.  R.  Co.  and 

C,  H.  &  D.  Ry.  Co.  1  (222). 
Exi^oitation  of,  would  be  more  difficult  if  the  issuance  and  marketing  were  sub- 
ject to  federal  regulati<m.    Id.  (223). 
RATE  COMPARISONS. 

Rate  comparisons  without  evidence  of  the  circumstances  and  conditions  sur- 
rounding the  traffic  are  not  controlling.    The  Alaska  Investigation,  680  (691). 
RATE  WAR. 

Between  navigation  companies  operating  in  Alaska  between  Dawson  and  St. 

Michael.    The  Alaska  Investigation,  680  (689,705). 
Eastern  lines  operating  from  Atlantic  ports  resisted  attempts  of  southern  lines 
to  divert  buoness  from  the  Atlantic  to  the  Gulf  ports  and  met  reduction  of 
Gulf  lines,  with  result  that  the  rivalry  between  the  two  groups  of  carriers  soon 
developed  into  a  rate  war.     Rates  from  New  Orleans  and  Galveston,  727 
(738). 
BE-ICING.    i$ee  RBnuoBRATioN;  Idng. 
REBATES. 

For  the  Seaboard  to  collect  switching  chaiges  at  Richmond,  to  industries  on  the 
C.  d  O.,  while  absorbing  the  switching  charges  to  industries  located  on  the 
Southern,' in  effect  is  granting  a  rebate  to  the  latter  shipper  and  is  unlawful 
section  2.    Bachmond  Chamber  of  Commerce  v.  S.  A.  L.  Ry.  455  (465). 
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REBATES— Continued. 

Urged  that  the  White  Paas  &  Yukon  Route  and  the  American-Yukon  Nav.  Cb 
have  unlawfully  acquired  a  monopoly  of  transpOTtation  and  that  they  pay  to 
the  Northern  Commercial  Co.  a  rebate  on  all  freight  tranflported  by  the  Amer- 
ican- Yukon  Nav.  Co.,  which  gives  that  company  an  undue  advantage.  While 
alleged  rebate  is  in  nature  of  certain  purchase  agreement,  it  is  open  to  criticism 
but  record  contains  nothing  to  show  that  it  was  not  made  in  good  faith  or  that 
it  results  in  any  undue  advantage.  The  Alaska  Investigation,  680  (705-709). 
REBILLING. 

Application  of  special  contract  rates  lower  than  the  published  rates  cm  througli 
rail-and-water  ^pments  from  Aladca  cannery  and  mining  companies  to  Seattle, 
and  rebilling  as  new  shipments  from  Seattle,  constitutes  an  unlawful  departure 
from  the  tariffs  and  an  imjust  and  unlawful  discrimination  against  other  ship- 
pers. The  Alaska  InvestigatioQ,  680  (704). 
RECEIVERS. 

Appointment  of,  December  4,  1905,  for  C,  H.  &  D.    Pere  Marqutte  R.  R.  Co. 
and  C,  H.  4  D.  Ry.  Co.  1  (175). 
^      Administration  of  C,  H.  A  D.    1905-1909.    Id.  (181). 
C,  H.  A  D.,  1914  (second).    Id.    (206). 
No  substantial  relief  resulted  from  appointment  of.    Id.  (219). 
Number  of  railroads  and  miles  under  receivership,  December  31, 1916.    Id.    (223). 
RECOMMENDATIONS. 

Exploitati<m  of  railroad  securities  would  be  more  difficult  if  the  issuance  and 
marketing  were  subject  to  federal  regulation.    Peie  Biaiquette  R.  R.  Co.  and 
C,  H.  a  D.  Ry.  Co.  1  (223). 
Recommendations  renewed  with  reference  to  access  to  conespondence  files.    Id. 
(223). 
RECONSIQNMENT. 

The  right  to  control  routing  should  be  reserved  to  the  shipper  because  frequently 
cotton  is  sold  en  route,  and  for  reconsignment  purposes  the  intermediate  ^diere- 
abouts  of  the  shipment  must  be  known.    Concentrated  Cotton  Routing,  663 
(665). 
REDUCTION  IN  RATES. 
By  carrier: 

Through  rate  on  lumber  from  Bridgeport,  111.,  to  Ramona,  Okla.,  found 
unreasonable  to  the  extent  that  the  component  of  the  rate  charged  from 
St.  Louis  to  Ramona  exceeded  rate  subsequently  established.    Reparation 
awarded.    Prairie  Oil  A  Oas  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  493  (494). 
No  joint  rate  in  effect  at  time  shipment  of  hogs  moved  from  Ljrmaa,  Iowa, 
to  Calumet  Park,  111.,  stopped  in  transit  at  Valley  Jet.,  Iowa.    Cbaiges 
found  unseasonable  and  reparation  awarded  on  basis  of  subssquentiy 
established  joint  through  rate.    Squire  &  Co.  v,  A.  S.  R.  R.  Co.  509  (511). 
Rate  on  wood  bolts  from  Black  River  Spur,  Wis.,  to  Minnesota  Transfer,  Minn., 
found  unreasonable  and  reparation  awarded  on  basis  of  subsequently  estab- 
lished rate.    Stocking  v.  M.,  St.  P.  &  S.  S.  M.  Ry.  Co.  565. 
Charges  on  various  shipments  of  railroad  rails  and  fostenings  from  Ayers,  La., 
empty  flat  cars  from  St.  Louis,  Mo.,  and  locomotives  and  tenders  from 
Philadelphia,  Pa.,  to  Valliant,  Okla.,  found  to  have  been  unreasonable  to 
extent  they  exceeded  rates  subsequently  established.    Reparation  awarded. 
Texas,  Oklahoma  &  Eastern  R.  R.  Co.  v.  St.  L.  &  S.  F.  R.  R.  Co.  653  (656). 
Rates  voluntarily  established  by  carriers  on  coal  from  points  in  Utah 
and  Wyoming  to  California  pcants  not  shown  to  be  unreasonable.    Indepen- 
dent Ice,  Feed  A  Fuel  Co.  v.  S.  P.,  L.  A.  A  S.  L.  R.  R.  Co.  666 
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RBDUCTION  IN  RATES— Continued. 
By  Gomminion: 

Rfttes  on  SMh,  doora,  and  other  mill  work  from  Fort  W(»th  and  Waco,  Tex.,  to 
pointa  in  OUahoma  found  unreasonable  and  unduly  prejudicial.    Maxi- 
mum rates  prescribed  and  reparation  awarded.    Cameron  &  Co.  v.  A.,  T.  & 
8.  F.  Ry.  Co.  286  (295). 
Rates  on  milk  from  certain  points  on  the  Illinois  Central  in  Mississippi  to  New 
Orleans,  La.,  found  unreasonable.    Reparation  awarded  and  reasonable 
rates  prescribed.    South  Mississippi  Dairymen's  Asso.  v.  J.  C.  R.  R.  Ce. 
297  (299). 
Rate  of  67  cents  on  cedar  shingles  from  Oregon  and  coast  group  to  Chicago,  St. 
Louis,  and  other  points  found  unreasonable  as  compared  with  rates  on  fir 
lumber,  and  rate  of  65  cents  prescribed  hr  future.    Reparation  awarded. 
West  Coast  Lumbermen's  Asso.  v.  A.  A  W.  Ry.  Co.  443  (446). 
Rates  on  coal  in  carioads  from  Qreenwood,  A^.,  and  other  points  of  origin 
taking  the  same  rates  in  groups  7  and  14  in  the  Oklahoma-Arkansas  coal  field 
to  Onalaska  and  Sequoyah,  Tex.,  found  unreasonable,  and  reasonable  rates 
ordered  established.    Reparation  awarded.    West  Lumber  Co.  v.  St.  L.  A 
S.  F.  R.  R.  Co.  667  (659). 
Rate  on  dried  beans  from  Kendrick  and  Troy,  Idaho,  to  Missoula,  *Butte,  and 
Helena,  Mont.,   found  unreasonable  and  reasonable  rates  prescribed. 
Reparation  awarded.    Lindsay  Commission  Co.  v.  N.  P.  Ry.  Co.  759  (762). 
RBFRIQBRATION.    See  aUo  lotsa. 

Refrigeration  diaiges  on  shipments  of  fresh  fruits  and  vegetables  is  not  paid  to  the 
carriers,  but  to  refrigeration  companies,  and  in  no  way  adds  to  the  revenues  of 
the  caniers.    Southwestern  Dairy  Products,  379  (888). 
Rule  relative  to  the  assessment  of  refrigeration  charges  <m  cabbage  and  other 
vegetables  in  refrigerator  cars,  notwithstanding  shipper's  instructions  not  to 
re-ice  in  transit,  not  found  unreasonable.    Cunpbell  v,  St.  L.,  B.  A  M.  Ry .  Co. 
567(569). 
Ouriers  are  entitled,  in  additicm  to  the  actual  cost  of  ice  fumiahed,  to  compen- 
sation for  the  haulage  of  the  ice,  the  cost  of  supervusion,  repairs  to  bunkers, 
extra  switching,  etc.    Id.  (569). 
It  is  no  hardship  to  require  the  carriers  to  establidi  and  cany  in  their  tariffs  a  maxi- 
mum sum  for  the  service  of  refrigeration  beyond  which  the  carrier  must  pay  for 
excess  refrigeration  costs,  if  any.    Hill  v.  N.,  C.  A  St.  L.  Ry.  582  (587). 
Present  method  of  publidiing  idng  and  re-idng  charges  on  eggs  and  dressed  poul- 
try to  territory  south  of  the  Ohio  River  found  unreasonable;  carriers  required 
to  rediape  their  tarilb  publishing  a  flat  maTimnm  charge  to  covor  the  total 
service.    Id.  (588). 
The  increasing  volume  of  traflSc  needing  and  demanding  refrigeration  renders  the 
subject  of  effective  and  ^cient  refrigeration  of  increasing  importance.    R.  R. 
OommissiGners  of  Fkirida  v.  S.  Bxp.  Co.  645  (649). 
Refrigeration  charges  and  rates  on  strawberries  from  Florida  points  to  eastern 
trunk  line  territory  not  found  unreasonable  as  compared  with  rates  on  same  com- 
modity from  Louisiana  points.    Id.  (650). 
RBPRIGBRATOR  CARS. 

New  refrigerator  cars  of  the  Northern  Pkunfic  weigh  50,000  and  52,000  pounds  and 
constitute  the  bulk  of  the  equipment.  Northern  Potato  TraflSc  Asso.  v,  C.  A  A. 
R.  R.  Co.  426  (430). 
Rental  dkaige  of  $5  per  car  per  trip  on  refrigoator  or  other  insulated  cars  in  move- 
ment of  potatoes  during  the  winter  season,  added  to  the  freigfat  rate,  not  found 
unreasonable,  but  unduly  pre|iidicial.  Oiaige  applied  to  shipments  during 
summer  months  is  a  new  charge  and  has  not  been  justified.    Id.  (433). 
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REFUND. 

Refusal  of  camera  to  refund  prepaid  frei^t  chaigee  on  a  carload  of  billiard  table 
parts  from  Muskegon,  Mich.,  to  Mexico  City,  Mexico,  and  damaged  by  fire  on 
board  exporting  steamer  at  New  Orleans,  not  shown  to  be  in  violation  of  act. 
Oause  of  action  is  one  for  loss  and  damage.  Brunswick-Balke-Oc^ender  Go.  v. 
T.,  8.  A  M.  Ry.  Co.  5»8. 
REHEARING.    See  aUo  Suffuimsntal  Rbfobt. 

Former  finding  that  rates  on  galvanised  corrugated  aheet-steel  culverts  from  Terre 
•         Haute,  Ind.,  to  Texas  points  were  not  shown  to  be  unreasonable  or  unjustly 
discriminatory,  affirmed  on  rehearing.    Qreenbuig  Iron  Co.  v,  C.  A  E.  I.  R.  R. 
Co.  263  (265). 

Caixien'  practice  of  uniformly  absorbing  switdiing  diarges  on  carload  traffic  to 
or  from  industries  located  on  the  NcHrfolk  A  Portsmouth  Belt  Line  R.  R.  at 
NiHrfolk,  while  refusing  to  absorb  switching  charges  on  like  traffic  at  Richmond, 
is  not  unduly  preferential  of  Norfolk  or  unduly  prejudicial  to  Richmond  ship* 
pen.    Richmond  Chamber  of  Commerce  v.  8.  A.  L.  Ry.  455  (460). 

Practice  of  certain  carrien  serving  Richmond  of  absorbing  switching  chaiges  only 
when  the  switching  line  competes  with  the  line-haul  carrier,  while  refusing  to 
absorb  such  charges  when  the  switching  line  does  not  compete  with  the  Ihie- 
haul  carrier,  constitutes  undue  discrimination  within  section  2  wh«i  the  switdi- 
ing service  is  substantially  similar.    Id.  (461,  467). 

Former  finding  that  rates  on  distillos'  dried  grain  from  Louisville,  Ky.,  and  com 
oil  meal  and  com  oil  cake,  from  IndianapoliB,  Ind.,  milled  at  Hammond,  Ind., 
not  shown  to  be  unreasonable,  affirmed  on  rehearing.  Chapin  A  Co.  v.  C,  I.  A 
L.  Ry.  Co.  491. 

Following  original  report,  reparation  awarded  on  shipments  of  hi^  explosives  ^ 
from  Kingston  and  Port  Ewen,  N,  Y.,  to  Boston,  Mass.    Nitro  Powder  Co.  v. 
West  Shoro  R.  R.  Co.  596. 

On  rehearing  rates  on  mining  candles  in  carloads  from  Hdena,  Mont.,  to  paints 
in  Arizona  and  New  Mexico  not  found  to  have  been  intrinsically  unreasonable 
compared  with  rates  from  Helena  to  Los  Angdes,  Cal.,  and  Denver,  Colo. 
Perry  A  Co.  v.  A.  E.  R.  R.  Co.  755. 

Rate  on  cast-iron  pipe  and  fittings  from  Anniston  and  Bessemer,  AU.,  to  El 
Segundo,  Cal.,  found  unduly  prejudicial  in  original  report,  but  reparation  was 
denied  because  of  frtilure  to  show  damage.  Upon  rehearing,  original  finding 
reversed  and  reparation  awarded.  XJ.  S.  Cast-Iron  Pipe  A  Foundry  Co.  v.  8. 
Ry.  Co.  757. 
RELATIONSHIP  OF  RATES.    See  oho  Comfarativx  Rates  (Csmsnt). 

Relationship  of  rates  from  the  Lehi^  and  Hudson  Cement-producing  districts 
is  of  great  importance  because  of  keen  competition  in  the  New  Eng^d  mar- 
kets.   Atks  Portland  Cement  Co.  v.  B.  A  M.  R.  R.  416  (421). 
RELATIVE  RATES.    See  aho  PssysBBNOsa  and  Pbsjudioss  (LocAunxa). 

Florida  points:  Rates  on  cotton  seed  from  various  points  in  Florida  to  Bainbridge, 
Qa.,  found  unreasonable  as  compared  with  rates  from  other  Florida  paints  and 
rates  subsequently  eetablidied.  Bainbridge  Oil  Co.  v.  M.  A  B.  R.  R.  Co.  660 
(662). 

Helena,  Ark.:  Proposed  cancellation  of  tariff  note  providing  that  rates  on  lumber 
from  Helena,  Ark.,  will  be  made  on  basis  of  1  cent  per  100  pounds  higher  than 
rates  maintained  from  Memphis,  found  not  justified.  Helena-Thebes  Lumber, 
277. 

Helena,  M<mt. :  Rates  on  mining  candles  from  Hdena,  Mont.,  to  points  in  AriMma 
and  New  Mexico,  not  found  unreasonable  compared  with  rates  to  Los  Angles, 
Cal.,  and  Denver,  Colo.    Perry  A  Co.  «.  A.  S.  R.  R.  Co.  755. 
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HopkiiiBville,  Ky.:  Rate  <m  blackstrap  mdasBes  in  tank  caxa  from  Mobile,  Ala., 
to  Hopkinsville  found  unreascmable  to  the  extent  that  it  exceeded  combination 
rate  maintained  to  and  from  Clarksville,  Tenn.  Reparation  awarded  includ- 
ing overchaige  found  to  exist.    Acme  Mills  v.  L.  &  N.  R.  R.  Co.  558  (560). 

IlUnais  pdnts:  Omnparison  of  carload  rates  on  certain  fruits  and  vegetables 
between  Illinois  points,  with  rates  within  IllinoiB  and  other  localities,  both 
state  and  interstate.  Business  Men's  Lea6:ue  of  St.  Louis  v  A.,  T.  A  S.  P.  Ry. 
Co.  308  (316). 

Dlinois  points:  Comparison  of  rates  on  live  stock  betwera  points  in  Illinois  with 
rates  in  several  western  states.    Id.  (320-321). 

nHnois  points:  Rates  on  glass  bottles  from  Illinois  producing  points  to  St.  Louis 
and  Keokuk  compared  with  rates  from  Indiana  producing  points  for  equal 
distances.    Id.  (327). 

Kansas  points:  Record  affords  no  basis  for  finding  of  unreasonableness  in  rates 
from  New  Orleans  to  Kansas  points  as  compared  with  rates  to  Kansas  City, 
Omaha,  and  other  Missouri  River  cities.  Public  Utilities  Commissi<m  of 
Kansas  v.  A.  A  V.  Ry.  Co.  743  (745). 

Keokuk,  Iowa:  Rates  on  iron  and  steel  articles  between  Keokuk,  Iowa,  and 
points  in  Illinois,  compared  with  rates  fnnn  Cleveland,  Ohio,  Buffalo,  N.  Y., 
and  Pittsburgh,  Fft.,  to  poirts  of  equal  distance.  Business  Men's  League  of 
St.  Louis  V.  A.,  T.  A  S.  P.  Ry.  Co.  308  (314). 

La  Crosse,  Wis. :  Rate  on  beer  from  La  Crosse,  Wis.,  to  Sioux  Palls,  S.  Dak.,  found 
pr^udidal  as  compared  with  rates  from  Milwaukee  and  St.  Louis  to  the  same 
destination.  Relationship  of  rates  prescribed.  La  Crosse  Shippers'  Asso.  v, 
C,  M.  4  St.  P.  Ry.  Co.  4^7. 

La  Crosse,  Wis. :  Rail-lake^md-iail  and  lake-and-rail  rate  fnnn  trunk  line  territory 
and  Buffalo,  N.  Y.,  Erie,  Pft.,  and  Detroit,  Mich.,  to  La  Crosse,  Wis., 
Winona  and  Red  Wing,  Minn.,  found  unduly  prejudidaj  as  compared  with 
rates  to  the  twin  cities.  Chamber  of  Commerce  of  La  Crosse  v,  G.  L.  T.  Corp. 
506(508). 

La  G^oase,  WiB,:  Class  rates  from  Grand  Rapids,  Detroit,  and  Saginaw,  Mich.,  to 
La  Crosse,  Wla.t  compared  with  those  from  same  cities  to  Dubuque.  Wisconsin 
Rate  QuMB,  602  (613). 

La  Crosse,  Wib.:  Class  rates  from  New  York  aiul  Httsbur^^  to  La  Crosse,  Wis., 
and  Marshalltown,  Iowa,  compared.    Id.  (615). 

La  Crosse,  Wis.:  Class  rates  from  New  York  to  La  Crosse,  compared  with  rates  to 
St.  F^.    Id.  (624). 

Lexington,  Ky.:  Class  and  commodity  rates  between  Cincinnati,  Ohio,  and  Lex- 
ington, Ky.,  compared  with  rates  prescribed  by  the  Kentucky,  North  Carolina, 
Georgia,  and  Tennessee  state  commissions,  but  their  suffidency,  as  standards 
by  whidi  to  measure  the  reasonableness  of  rates  between  these  dties  is  doubt- 
ful. Bottrd  of  Commerce,  Lexington,  Ky.,  v.  C,  N.  O.  A  T.  P.  Ry  Co.  407 
(412). 

Lexington,  Ky.:  Commodity  rates  between  Cincinnati-LouiBville  and  Lexington, 
and  rates  from  Ohio  River  crossingB  and  Memphis,  Nashville,  and  Knoxville, 
to  same  points,  compared.    Id.  (413). 

Leodngton,  Ky.:  Numerous  exhibits  introduced  comparing  the  rates  between 
Cincinnati,  Ohio,  and  Lexington,  Ky.,  with  rates  from  other  distributing 
centers  in  the  southern  states  to  points  on  lines  radiating  therefrom  for  approxi- 
mately the  Cindnnati-Lexington  distance,  but  it  is  not  necessary  to 
Uiflse  eompariiona  in  detaiL    Id.  (414). 
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NaahvOle,  Tenn.:  Rates  on  live  and  drened  poultry  and  eggs  from  Nac^  viDe  to 
New  York  oompaied  with  laftea  fran  otfatf  important  commerical  centers  in 
the  southeast  to  New  York.    Hill  v.  N.,  G.  St  St.  L.  By.  562  (591). 

New  Orleans,  La.:  Rates  on  milk  from  certain  points  in  Missisappi  on  the  I.  C. 
R.  R.  to  New  Orleans,  La.,  compared  with  rates  £rom  equidistant  points  to 
Memphis,  Tenn.,  and  Louisville,  Ky.  South  MisBssippi  Dairymen's  Asn. 
V.  I.  C.  R.  R.  Co.  297  (299). 

Ogden,  Utah:  Table  diowing  how  rates  on  flour  fran  Ogden  to  Reno,  Nov.,  and 
San  Francisco,  Gal.,  compares  with  the  rates  fran  points  in  Montana  to 
SeatUe,  Wash.  Utah-Idaho  Millers  and  Grain  Deakn  Asso.  v.  D.  St  R.  G. 
R.  R.  Go.  714  (722). 

Ohio  River  crossingB:  It  is  not  clear  that  the  rates  between  Cincinnati  and  Lex- 
ington should  be  predicated  on  the  scale  off  rates  north  ol  the  OMo  River  or 
that  they  afford  a  usable  standard  off  reasonableness  lor  rates  between  (^ 
cinnatirLouisville  and  Lexingt<m.  Board  off  Gommeioe,  Lexington,  Ky., «. 
C.,  N.  0.  St  T.  P.  Ry.  Go.  407  (415). 

Oklahoma  points:  Table  giving  a  comparison  of  third-dass  rates  to  ^be  Mississippi 
River  from  various  points  in  Oklahcxna  with  third-dafls  rates  for  equal  dis- 
tances fran  points  in  west^n  trunk  line  territory  to  Chicago.  Southwestern 
Dairy  Products,  379  (386). 

Prairie  du  Chien,  Wis.:  Rates  and  distances  from  New  York  to,  made  on  the 
Milwaukee  combination  compared  with  rates  to  numerous  points  in  Iowa 
made  on  the  Misaissippi  River  combination.     Wisconsin  Rate  Cases,  002  (631). 

St.  Louis,  Mo.:  Rates  on  iron  and  steel  articles  between  St.  Louis,  Mo.,  and 
niinois  destinations,  compared  with  rates  horn  Pittsburgh,  Pa.,  and  Geve- 
land,  Ohio.  Business  Men's  League  of  St.  Louis  v.  A.,  T.  A  8.  F.  Ry.  Co. 
308  (313). 

St.  Louis,  Mo.;  Ccnnparison  between  rates  on  packing-house  {noducts  and  fresh 
meats  to  St.  Louis  from  Chicago  with  rates  in  other  territories.    Id.  (318-319). 

St.  Louis,  Mo.:  Rates  on  petroleum  and  its  products  from  St.  Louis  to  points  io 
Illinois  compared  with  rates  on  same  commodities  between  points  within 
Illinois  and  from  and  to  points  in  C.  F.  A.  territory.    Id.  (325). 

St.  Louis,  Mo.:  Rates  on  lumber  and  earnings  thereunder  from  St.  Louis  to  Dlinois 
points  compared  with  certain  other  interstate  rates  and  earnings  for  similar 
distance.    Id.  (329). 

Seattle,  Wash.:  Proportional  rates  from  Seattle,  Waah.,  to  Alaska  ports  compared 
with  steamship  rates  between  other  points.  The  Alaaka  Investigation,  680 
(687). 

Trunk  line  territory:  Class  rates  to  and  from  points  in,  compared  with  rates  to 
and  from  points  in  Illinois,  Iowa,  and  Missouri  Wisconsin  Rate  Cases,  602 
(630). 

Wisconsin  and  Minnesota:  Rates  on  potatoes  from  producing  points  compared 
with  rates  on  the  same  conmiodity  between  points  within  the  states  of  Minne- 
sota, Illinois,  and  Nd>raaka  for  similar  distances.  Northern  Potato  Traffic 
AsBO.  v.  C.  A  A.  R.  R.  Co.  426  (429). 

Wisconsin  points:  Class  rates  from  New  York  to  points  in  the  Fox  River  group, 
Oshkosh,  Fond  du  Lac,  Neenah,  and  Appleton  compared  with  rates  to  points 
in  Iowa  and  Missouri.    Wisconsin  Rate  Cases,  602  (632). 

Wisconsin  points:  Class  rates  from  New  York  to  southern  Wisconsin  citiea  com- 
pared with  rates  to  Jefferson  City,  Mexico,  and  Moberiy,  Mo.    Id.  (624-625). 

Wisconsin  points:  Class  rates  from  New  York  to  southern  Wisconsin  ckies  com- 
pared with  rates  to  Cedar  Rapids,  Iowa,  Louisville  and  Bowling  Green,  Ky^ 
and  to  points  in  Missouri.    Id.  (626). 
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Wiflconain  points:  ClasB  rates  from  New^  York  to  Wausau,  Grand  Rapids,  and 
Marelifield,  Wis.,  compared  with  rates  to  Ogden,  Iowa,  Kansas  City  and 
Jefferson  City,  Mo.,  and  as  between  rates  to  Eau  Claire  and  Chippewa  Falls, 
and  to  Kansas  City  and  Denison,  Iowa.    Id.  (632). 

Wisconsin  points:  Class  rates  from  Pittaburgh  to  Oshkosh  compared  with  rates 
from  Pittd>urgh  to  Galesburg,  111.,  and  also  with  rates  from  Cleveland  to 
Cedar  Rapids  and  Belle  Plame,  Iowa,  from  Columbus  to  Moberly,  Mo.,  and 
from  Buffalo  to  Bowling  Green,  Ky.    Id.  (633). 

Wisconsion  points:  Rates  from  Cincinnati  to  Oshkosh  compared  with  rates  from 
Cincinnati  tO  Dubuque,  Iowa,  Jefferson,  Mo.,  and  other  points.    Id.  (634). 
RENTAL  CHARGES. 

Rental  charge  of  $5  per  car  per  trip  on  refrigerator  or  other  insulated  can  in  move- 
ment of  potatoes  during  the  winter  season,  added  to  the  freight  rate,  not 
unreasonable,  but  unduly  prejudicial.  When  such  charge  is  applied  during 
the  summer  months  it  is  a  new  charge  and  has  not  been  justified.  .  Northern 
Potato  Traffic  Asso.  v.  C.  A  A.  R.  R.  Co.  426  (431-433). 
R^  ADJUDICATA. 

Contended  that  issues  presented  are  res  adjtuiicata  having  been  examined  and  con- 
sidered by  the  Commission  in  various  other  cases,  but  this  case  differs  from 
those  heretofore  considered  mainly  in  the  fact  that  the  reasonableness  of  the 
freight  rates  are  attacked.  Northern  Potato  Traffic  Asso.  «.  C.  St  A.  R.  R. 
Co.  426  (427). 

The  technical  doctrine  of  re$  adjudicata  is  not  applied  by  the  Commission.    Id. 
(427). 
RESHIPPINCt  RATES.    See  TBANsrr  Arranobmbnts. 
RESTRAINT  OP  TRADE. 

The  allegation  that  respondents  have  restricted  competition  by  agreements  for  a 
territorial  division  of  routes  and  traffic  would  constitute  violations  of  laws 
prohibiting  combinations  and  conspiracies  in  restraint  of  trade  which  are  not 
within  the  province  of  this  Commission  to  administer  or  enforce;  record  is 
barren  of  tects  tending  to  sustain  the  allegation.  The  Alaska  Investigation, 
680  (702). 
RETURN  MOVEMENT. 

Empty  return  movement  of  equipment  used  in  rough  stone  traffic  from  Bedford, 
Ind.,  to  Toronto  and  Hamilton,  Canada,  said  to  be  100  per  cent.    Oakley  A 
S<m  V.  C,  T.  H.  A  S.  E.  Ry.  Co.  488  (490). 
REYENUE. 

Figures  offered  to  show  that  the  carriers'  revenues  would  be  increased  under  the 
proposed  adjustment,  included  revenues  accruing  under  charges  now  assessed  by 
the  carriers  for  handling  slag  and  other  waste  materials  from  the  furnaces,  a 
service  that  had  been  performed  without  charge  until  the  carriers'  right  to 
make  a  charge  was  affirmed  in  34 1.  C.  C.  337.    Iron  Ore  Rate  Cases,  368  (370). 

Whether  application  of  new  charges  will  result  in  an  increase  of  revenue  or 
whether  shippers  will  make  less  use  of  the  storage  docks  and  thereby  decrease 
the  aggregate  of  carriers'  revenues  for  dock  ore  is  a  question  resting  in  con- 
jecture.   Id.  (370). 

Tables  A  and  B  showing  operating  revenue  and  other  statistics  of  the  Chicago  A 
Northwestern  Ry.  Co.,  and  the  Chicago,  Milwaukee  A  St.  Paul  Ry.  Co.,  for 
jrear  ended  June  30,  1915.    Appendix.    Wisconsin  Rate  Cases,  602  (644). 
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No  reaacm  has  been  disclosed  for  holding  the  route  from  Gonneant  Harbor  throns^ 
Butler  and  thence  over  the  Pennsylvania  to  Avenue  Brackenridge,  etc.,  to  be 
an  impfacticable  one  for  the  purpose  of  fixing  reasonable  rates  to  Johnstown 
and  other  points.    Iron  Ore  Rate  Cases,  368  (377). 
All^ation  that  rates  on  toilet  paper  from  Chester  and  Philadeli^iia,  Pa. ,  to  Atlanta, 
Qa.,  and  other  southern  points  were  unreasonable  in  that  the  aggregate  of 
intermediate  rates  to  and  from  Norfolk  were  lower  than  the  through  ratss 
chaiged  via  Richmond,  not  sustained.    Scott  Paper  Co.  v,  P.  R.  R.  Co.  525 
(526). 
No  presumption  of  unreasonableness  attaches  to  a  joint  throu^  rate  api^cable 
over  a  particular  route  because  a  lower  combination  rate  applies  over  another 
•  route.    Id.  (526.) 
ROUTING. 

ProiX)sed  change  in  tariff  rule  by  which  the  shipper's  ri^t  to  control  tenninal 
routing  is  to  be  accorded  only  upon  payment  of  higher  through  rate  found  not 
justified.    Concentrated  Cotton  Routing,  663  (665). 
ROUTING  INSTRUCTIONS. 

Change  in  tariff  rule  canceling  shippers'  right  to  control  terminal  routing  on 
shipments  of  cotton  from  Arkansas  not  found  justified.  Concentrated  Cotton 
Routing,  663  (665). 
Shipment  of  coke  from  Sewell,  W.  Va.,  to  EvansvlUe,  Ind.,  forwarded  according 
to  routing  instructions  not  found  to  have  been  misrouted.  Healey  v.  C.  A  0. 
Ry.  Co.  753. 
RULES,  REGULATIONS,  AND  PRACTICES. 

Terminal  rules  and  regulations  of  N.  Y.,  N.  H.  A  H.  R.  R.,  applicable  to  import 
shipments  of  chilled  and  frozen  beef  within  the  lighterage  limits  of  New  York 
harbor,  and  refusing  to  perform  loading  service,  not  shown  to  be  unreasonable. 
Swift  &  Co.  V,  N.  Y.,  N.  H.  A  H.  R.  R.  Co.  481  (483,  486). 
SAFETY  APPLIANCE  ACTS. 

Extension  of  time  in  which  to  make  freight  cars  conform  to  standards  prescribed 
by  Commission  as  required  by  safety  appliance  acts,  granted  to  carriers.    Safety 
Appliances,  303  (304). 
SEASONAL  TRAFFIC. 

Practically  no  movement  of  rough  stone  during  four  months  in  winter  from 
Bedford,  Ind.,  to  Toronto  and  HamilUm,  Canada.  Oakley  &  Son  v,  C,  T.  H. 
A  S.  E.  Ry.  CJo.  488  (490). 
Traffic  of  ocean  carriers  operating  along  the  Alaska  coast  is  essentiaUy  a  one-way 
seasonal  traffic  in  which  full  cargoes  are  the  exception  rather  than  the  rule. 
The  Alaska  Investigation,  680  (692). 
SECTION  1. 

Congress,  by  amendment  to  the  act,  has  recognized  the  three  classes  of  messages, 
-  such  classification  when  lawfully  fixed  and  offered  to  the  public  are  binding 
upon  the  telegraph  companies  as  well  as  upon  those  who  avail  themselves  of 
the  services.    Unrepeated  Message  Case,  670  (678). 
TenoB  of  section  1  apply  to  a  Canadian  line  which  has  voluntarily  joined  with 
domestic  lines  in  establishing  through  routes  and  joint  rates  between  points  in 
the  United  States  over  Canadian  rails.    Lake  and  Rail  Rate  CanceUataoos 
(No.  3),  745  (748). 
SECTION  2.    See  aUo  Discrimination. 

Construed  as  to  like  kinds  of  service.    Richmond  Chamber  of  Commerce  v. 

S.  A.  L.  Ry.  455  (464). 
In  its  present  form  found  inapplicable  to  telephone  and  tel^^raph  companies. 
Unrepeated  Message  Case,  670  (673). 
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SECTION  3.    5100  alio  Prsvbrenoss  and  Prbjudiobs. 

The  exception  of  periahftble  freight  from  the  provimoDe  of  defendant's  taiifb  does 
not  result  in  such  a  discrimination  as  is  forbidden  by  the  act.    Swift  Si  Co.  «. 
N.  Y.,  N.  H.  A  H.  R.  R.  Co.  481  (486). 
SECTION  4.    Sm  aUo  Lono-and-Shobt  Haul. 

Fourth  section  violations  created  by  the  increase  of  1  cent  in  the  rates  on  lumber 
to  the  Missouri  River  crossin^i  will  be  obviated  by  the  proposed  adjustment 
from  St.  Louis,  Mo.,  to  Iowa  points.    Lumber  to  Iowa  Points,  401  (404). 

Defendant's  tariff  provides  ccmformably  to  rule  77  of  Tariff  Circular  18-'A,  for  the 
publication  of  rates  from  any  intermediate  point  not  exceeding  those  from  more 
distant  points,  which  is  a  substantial  compliance  with  the  requirements  of  the 
fourth  section.    National  Pickle  ^  Canning  Co.  v.  P.  M.  R.  R.  Co.  502. 

The  oorrectioii  of  fourth  section  departure  renders  any  finding  with  respect  to  it 
unnecessary.    Scott  Pftper  Co.  v.  A.  C.  R.  R.  Co.  503  (504). 

Petition  to  rescind  certain  fourth  section  orders  grantii^  relief  necessary  in  order  to 
enable  the  eouthwn  carriers  to  participate  in  export  traffic  originating  in  C.  P.  A. 
tenitory  denied.    Ptoportional  Rates  to  Qulf  Ports  for  Export,  543  (547). 

In  its  present  form  found  inapplicable  to  telephone  and  telegraph  companies 
Unrepeated  Message  Case,  670  (673). 

Carriers  serving  New  Orleans  and  Galveston  compete  with  one  another  for  import 
traffic.    Carriers  desiring  to  depart  from  the  fourth  section  in  situations  of  this 
kind  must  show  that  they  are  at  a  disadvantage  in  meeting  the  competition  of 
rival  lines.    Rates  from  New  Orleans  and  Galveston,  727  (741). 
SECTION  6. 

Tariff  provisions  should  be  free  from  conflict  with  provisions  of  the  act  and  be 
strictly  observed  by  carrier  and  shipper.  Concentrated  Cotton  Routing,  663 
(665). 

Does  not  apply  to  t^i^one  and  telegraph  companies.    Unrepeated  Message 
Case,  670  (674). 
SECTION  15. 

In  view  of  the  broad  powers  of  secti<m  15  it  ia  hardly  conceivable  that  Congress 
could  have  intended  that  the  fourth  section  of  the  act  should  be  so  construed 
and  administered  as  to  preclude  relief  that  otherwise  would  result  from  a  situa- 
tion such  as  here  invdved  unless  all  carriers  parties  to  the  through  route  were 
voluntary  parties  to  the  application  requesting  relief.  Ph>p(utional  Rates  to 
GuH  Ports  for  Export,  543  (546). 

Requires  carriers  to  adopt,  conform  to,  and  observe,  for  the  future,  the  regulations 
and  practices  prescribed  by  the  Commission  as  just,  fair,  and  reasonable. 
Unrepeated  Message  Case,  670  (673). 
SECTION  20. 

Telephone  and  telegraph  companies  observe  system  of  accounts  and  file  annual 
reports  prescribed  by  the  Comnuasion  under  section  20;  but  that  part  of  section 
20,  known  as  the  Carmack  Amendment,  hdd  inapplicable.    Unrepeated  Mes- 
sage Case,  670  (673,  677). 
8SPARATE  PUBUCATION  OF  CHARGES. 

Allegation  that  it  is  unduly  prejudicial  for  carriers  of  live  and  dressed  poultry 
and  eggp  from  Nashville,  Lebanon,  and  Watertown,  Tenn.,  to  eastern  destina- 
tions to  make  separate  charges  for  the  initial  icing  and  re-icing,  while  carriers 
from  CSilcago  and  St.  Loub  make  no  set)arate  chaige  for  the  initial  icing;  it 
would  imply  that  lines  here  involved  will  have  to  discontinue  separate  charges 
if  they  are  to  continue  to  compete  for  the  traffic.  Hill  v.  N.,  C.  d  St.  L.  Ry. 
582  (584-565). 


836  INDEX  DIOBS!^. 

SEPARATION  OF  CHARGES. 

There  can  be  no  question  as  to  the  propriety  of  separately  stating  the  cfaaigei  for 
the  services  performed  at  railroad  docks.    Iron  Ore  Rate  Cases,  368  (371). 
SERVICE. 

Any  service  performed  by  the  private  docks  in  the  way  of  loading,  handling,  or 
storing  the  ore  prior  to  the  time  of  shipment  is  a  matter  to  be  disposed  of  between 
the  dock  and  the  shipper  of  the  ore.    Iron  Ore  Rate  Cases,  368  (376). 
SHIPPER'S  INSTRUCTIONS. 

Rule  relative  to  the  asBessment  of  refrigeraticm  charges,  notwithstanding  shipper's 
instructions  not  to  reice  in  transit,  not  foond  unreasonable.    OunpbeU  «. 
St.  L.,  B.  &  M.  Ry.  Co.  567  (569). 
SHIPPING  BOARD  ACT. 

All  contracts  according  special  rates  to  cannery  and  mining  companies  cancded 
following  passage  of  the  Shipping  Board  Act.    The  Alaska  Investigation,  680 
(704). 
"SHIPPING  POUND." 

The  "shipping  pound"  includes  the  weight  of  the  package  in  which  the  silk  is 
shipped;  and,  when  used,  the  spool,  bobbin,  waip  beam,  or  cone  on  which 
it  is  wound.    Silk  Asso.  of  America  «.  P.  R.  R.  Co.  578  (579). 
SIDETRACKS. 

Through  trackage  arrangement  the  Kanawha  k  Michigan  Ry .  has  acquired  the  use 
of  the  whole  property  of  the  Hocking  Valley  Ry.  except  the  private  switch 
tracks.  Hdd^  No  provision  of  act  justifies  Commission  in  holding  that  the 
reservation  of  the  exclusive  use  of  sidetracks  is  unlawful.  Hocking  Domestic 
Coal  Co.  V.  K.  k  M.  Ry.  Co.  392  (398). 
STATE  AND  INTERSTATE. 

A  comparison  of  Oklahoma  and  Texas  intrastate  rates  can  not  be  regarded  as 
conclusive  in  determining  the  reasonableness  of  rates  from  Fort  Worth  and 
Waco,  Tex.,  to  Oklahoma  points,  as  Oklahoma  state  rates  are  on  a  distance 
scale  and  the  Texas  rates  on  a  blanket  adjustment.  Cameron  k  Co.  v.  A.,  T. 
k  S.  F.  Ry.  Co.  286  (294). 

That  there  is  a  barrier  against  interstate  commove  into  and  out  of  Illinois  at  the 
state  line,  particulariy  in  respect  to  tiaflk  between  St.  Louis  and  Illinoia  points, 
is  apparent  from  rate  comparisons  in  evidence.  As  this  works  unlawful  dis- 
crimination against  interstate  commerce,  it  is  a  violation  of  the  act.  Businesi 
Men's  League  of  St.  Louis  v.  A.,  T.  k  S.  F.  Ry.  Co.  308  (336). 

Commodity  rates  between  points  within  Illinois  100  miles  or  more  apart  where 
they  are  on  a  basis  lower  than  the  basis  of  the  commodity  rates  between  St. 
Louie  and  Illinois  points  for  corresponding  distances  are  a  burd«ii  upon  inter- 
state commerce  and  unduly  preferential  to  intrastate  commerce.    Id.  (338). 

Maintenance  of  commodity  rates  between  points  in  Iliinois  which  in  combina- 
tion with  other  commodity  rates  required  or  permitted  by  this  rqxnt  wiD 
produce  the  undue  and  unreasonable  prejudice  against  interstate  commerce 
within  Illinois  condemned  in  this  report,  is  unlawful.    Id.  (338). 

Rental  charge  of  $5  per  car  per  trip  on  refrigerator  and  other  insulated  can  in 
movement  of  potatoes  during  the  winter  season,  found  to  result  in  undue  prefer- 
ence to  intrastate  shipments  and  undue  prejudice  against  interstate  dupments. 
N^thmi  Potato  Traffic  Asso.  v.  C.  k  A.  R.  R.  Co.  426  (433). 

Rate  charged  on  shipments  of  brick  delivered  to  carrier  uniouted  and  forwarded 
via  interstate  route  from  Collinsville,  OUa.,  to  Stillwater,  Olda.,  not  found 
unreasonable  as  compared  with  intrastate  rate.  Ooff^yville  Vitrified  Brick  k 
Tfle  Co.  V,  A.,  T.  k  8.  F.  Ry .  Co.  513. 
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STATE  RATES. 

GlaM  and  commodity  rates  between  Gincinnati,  Oliio,  and  Lexington.  Ky., 
compared  with  rates  prescribed  by  the  state  commissions  of  Kentncky,  North 
Carolina,  Georgia,  and  Tennessee,  but  their  sufficiency,  as  standards  by  which 
to  measure  the  reasonableness  of  rates  between  these  cities,  is  doubtful.  Board 
of  Commerce,  Lexington,  Ky.  v.  C,  N.  O.  A  T.  P.  Ry.  Co.  407  (412). 
STATE  REGULATIONS. 

Inadequacy  of  control  or  regulation  of  raflroad  securities  by  states.    Pere  Mar- 
quette R.  R.  Co.  and  C,  H.  A  D.  Ry.  Co.  1  (222). 
STOCKHOLDERS. 

From  a  technical  legal  standpoint  a  stockhddor  ordinarily  has  no  interest  in  the 
property  of  the  corp(»ation  in  which  he  holds  stock.    Richmond  Chamber  of 
Commerce  v,  S.  A.  L.  Ry.  455  (459). 
STOPPAGE  IN  TRANSIT.    See  ako  Tkamsit  AaBANonicniTa. 

Charges  on  hoffi  from  Lyman,  Iowa,  to  Calumet  Park,  111.,  stopped  in  transit  fat 
feeding  and  watering  at  Valley  Juncticm,  Iowa,  found  unreasonable.    Repara- 
tion awarded  on  basis  of  subsequently  established  joint  through  rate.    Squire 
A  Co.  V.  A.  S.  R.  R.  Co.  509  (511). 
STORAGE  CHARGES. 

Two  carloads  of  shingles  stored  in  warehouse  at  Lowell,  Mass.,  found  to  have 
been  overchaiged.  The  charges  legally  applicable  were  the  charges  in  effect 
when  the  storage  began  and  not  new  charges  made  effective  on  the  date  of 
reshii»nent.  Roy  A  Roy  Mill  Co.  v.  B.  A  M.  R.  R.  528. 
Increased  storage  charges  api^icable  to  shii»nentB  at  Lowell,  Mass. ,  found  justified. 
Id.  (524). 
SUBSEQUENTLY  ESTABLISHED  RATES.    See  RsnucnoN  m  Ratbs  (Bt  Cab- 

BIBB8). 

SUBSTITUTION. 

Tariff  provided  for  storage  in  transit  at  South  Omaha,  Nebr.,  with  restriction  Uiat 
receipted  freight  bills  for  in-shipments  be  surrendered  at  time  of  reshipment. 
Freight  bills  of  shipment  in  question,  surrendered  at  Sioux  City  when 
request  f<^  reshipment  was  made.  While  rule  did  not  specify  at  what  point 
bills  must  be  surrendered,  a  reasonable  interpretation  requires  that  surrender 
be  made  at  transit  point  and  at  time  of  outbound  movement;  any  other  inter- 
pretation would  not  only  be  opposed  to  the  ordinary  practice,  but  would  also 
leave  the  door  wide  open  for  substitution.  Haley-Neeley  Co.  v.  C,  B.  A.  Q. 
R.  R.  Co.  763  (764). 

SUPPLEMENTAL  REPORT.    See  aUo  Rbhxabino. 

Upon  furthw  hearing  as  to  reparation  for  switching  services  performed  by  the 
Buffalo  Terminal  R.  R.,  plant  facility  of  Buffalo  Union  Furnace  Co.,  Held, 
Finding  of  undue  prejudke  in  21 1.  C.  C.,  620,  in  favor  of  Cleveland  Fumace  Co. 
aflbmed  and  made  to  include  certain  other  furnace  companies,  and  reparation 
awarded  upon  basis  of  cost  of  interchange  switching  service  p^ormed  by  the 
Buffalo  Union  Terminal  R.  R.  Buffalo  Union  Furnace  Co.  v,  L.  S.  A  M.  S. 
Ry.  Co.  267  (268,  274). 
Second  supplemental  report  involving  commodity  rates  between  St.  Louis,  Mo., 
Keokuk,  Iowa,  and  Illinois  points,  resulting  from  low  intrsstate  rates.  Busi- 
ness Men's  League  of  St.  Louis  v.  A.,  T.  A  S.  F.  Ry.  Co.  308. 
Following  <ffiginal  repcut,  reparation  awarded  on  shipments  of  roofing  and  building 
paper,  including  roofing  nails  and  cement  used  therewith,  from  East  St.  Louis, 
ni.,  and  KansM  City,  Mo.,  to  Muskogee,  Tulsa,  and  McAlester,  Okla.,  charged 
at  rates  found  to  have  been  unreasonable.  StandaidRooffingCo.'v.M.,  K.  AT. 
By.  Go.  358. 
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SUPPLEMENTAL  REPORT— Continued. 

Upon  supplemental  proceedings,  the  findings  and  conclusions  announced  in  the 
original  report  herein  are  confirmed  and  the  tentative  tariffo  submitted  by 
respondents  as  required,  are,  with  certain  minor  exceptions,  improved.  Iron 
Ore  Rate  Gases,  368  (378). 

Upon  supplemental  hearing,  allegation  that  class  rates  from  La  Groase,  Wis.,  to 
certain  points  in  Minnesota  are  unduly  prejudicial,  not  sustained.  La  Oosw 
Shippers'  Asso.  v.  G.  db  N.  W.  Ry.  Go.  512. 

Upon  supplemental  hearing,  divisions  of  joint  rates  ordered  established  in  S3 
I.  C.  G.,  558,  prescribed.    Gampbell's  Greek  R.  R.  Go.  v.  A.  A.  R.  R.  Co. 
574  (577). 
SWITCHING.    See  alio  Intbbohangb  Switching. 

Charge  of  10  cents  per  2,000  pounds,  minimum  $3  per  car,  imposed  for  switching 
cars  from  complainant's  point  of  connection  at  Akron,  Ohio,  to  piivate  sidingB 
located  thereon,  within  Akron  switching  limits,  while  maintaining  a  chaige 
of  $2.50  per  car  for  switching  cars  from  its  connection  with  the  Erie  and  Penn- 
sylvania railroads  to  said  sidings,  found  unduly  prejudiciiil.  Akron,  Canton  St 
Youngstown  Ry.  Go.  v,  B.  &  0.  R.  R.  Co.  305  (307). 

Cancellation  of  absorption  of  switching  charges  which  would  result  in  increased 
rates  on  grain  in  carioads  originating  at,  and  on  coal  in  carloads  destined  to, 
local  stations  on  the  G.,  I.  db  W.  Ry.,  found  not  justified.  Cincinnati  Switching 
Absorption,  353  (354). 

Practice  of  southern  carriers  of  indiscriminately  absorbing  switching  charges  on 
carload  traffic  to  and  from  industries  cm  the  belt  line  at  Norfolk,  while  refusing 
to  absorb  such  charges  on  like  traffic  to  and  from  industries  off  their  lines  at 
Richmond,  is  not  unduly  prejudicial  to  shippers  at  the  latter  point.  Rich- 
mond Chamber  of  Commerce  v,  S.  A.  L.  Ry.  455  (460). 

Practice  of  southern  lines  of  absorbing  switching  charges  only  when  the  switching 
line  actually  competes  with  the  line-haul  carrier  on  traffic  to  or  from  industries 
at  Richmond  under  substantially  similar  circumstances  and  omditions  as  defined 
in  section  2  ia  unlawful.    Id.  (467). 
TABLES. 

Table  showing  certain  landmarks  in  history  of  the  P.  M.,  and  C,  H.  A  D.  railroads 
since  their  oiganization.    Pere  Marquette  R.  R.  Co.  and  C,  H.  A  D.  Ry.  Co. 

1(7). 
TANK  CARS. 

Charges  on  certain  shipments  of  linseed  oil  in  tank  cars  from  Minneapolis,  Minn., 
and  Superior,  Wis.,  to  San  Francisco,  Sacramento,  and  Los  Angeles,  Gal.,  found 
to  have  been  based  on  excessive  weights.  Reparation  awaided.  Fuller  A  Co. 
V,  A.,  T.  A  S.  F.  Ry.  Go.  519. 

Cars  used  in  the  linseed  oil  traffic  are,  as  a  rule,  confined  to  that  service  and  are 
owned  principally  by  the  shipper  .    Id.  (520). 

General  practice  of  all  carriers  to  provide  that  the  carioad  minima  on  liquids 
shipped  in  tank  cars  shall  be  the  capacity  of  the  tank  and  to  assess  charges  upon 
baids  of  weight  ascertained  by  multiplying  the  capacity  of  the  tank  by  an  esti- 
mated weight  per  unit  of  vdume  of  the  commodity.    Id.  (520). 

Method  used  in  ascertaining  gallonage  capacity,  shown.    Id.  (520). 
TARIFFS. 

After  suspension  of  tariff  but  before  its  effective  date  respcmdenta  issued  a  cor^ 
reeted  tariff  purporting  to  cancel  that  under  suspension  which  was  rejected 
under  Commissiwi's  order  which  prohibits  changes  in  rates  while  under 
pensfon  pending  investigatian.    Lumber  to  Texas  Ports,  275  (276  K 
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TARIFFS-Oontinued. 

Proposed  cancellaticm  of  a  tariff  note  providing  that  rates  on  lumber  from  Helena^ 
^k.,  will  be  made  on  the  baaiB  of  1  cent  per  100  pounds  higher  than  rates 
maintained  on  same  commodity  from  Memphis  found  not  Justified.    Helena- 
Thebes  Lumber,  277. 
TARIFF  PROVISIONS. 

Tariff  pn>vi4oDs  should  be  hree  from  conflict  with  provisions  of  the  act  and  be 
strictly  observed  by  carrier  and  shipper.    Concentrated  Oott(Hi  Routing,  663 
(«66). 
TAXATION. 

Michigan  Securities  Co.  oiganized  by  the  C,  H.  &  D.  management  to  escape 
effect  of  the  Ohio  tax  laws.    Pere  Marquette  R.  R.  Co.  and  C,  H.  &  D.  Ry.  Co. 
1  (131). 
TELEGRAMS. 

The  fundamental  difference  between  the  unrepeated  rate  and  the  other  two 
classes  of  rates  is  that  under  the  former  the  sender  assumes  the  risk  of  error  or 
delay,  while  under  the  latter  the  carrier  assumes  the  risk.    Unrepeated  Message 
Ctoe,  670  (675). 
TELEPHONE  AND  TELEGRAPH  COMPANIES. 

Although  certain  of  its  provisions  are  inapplicable,  the  general  principles  of  the 
act,  as  amended,  together  with  many  of  its  details,  extend  to  telephone  and 
tel^iraph  companies  engaged  in  the  transmission  of  interstate  messages.  Un- 
repeated Message  Case,  670. 

FhyvLsions  of  section  4  found  inapplicable  to  telephone  and  telegraph  companies. 
Id.  (673). 

Observe  system  of  accounts  and  file  annual  reports  prescribed  by  the  Commission 
under  section  20.    Id.  (673). 
TERMINAL  FACILITIES. 

By  virtue  of  joint  stock-ownership  and  equal  representation  on  the  board  of  direc- 
tors, the  belt  line  is  a  part  of  the  line  of  each  of  the  owning  carriers  for  terminal 
purposes.    Richmond  Chamber  of  Commerce  v,  S.  A.  L.  Ry.  455  (460). 
THROUGH  AND  LOCAL. 

Rates  chaiged  on  toilet  paper  and  paper  towels  from  Chester,  Pa.,  to  Hammonton 
and  other  points  in  New  Jersey  found  unreasonable  to  extent  that  they  exceed 
aggregates  of  int^mediate  rates  in  effect  to  and  from  Psschall  and  Gibson's 
Point,  Pa.    Reparation  awarded.    Scott  Paper  O).  v.  A.  C.  R.  R.  Co.    503  (505). 

Rates  on  toilet  paper,  c.  1.  and  1.  c.  1.  from  Chester  and  Philadelphia,  Pa.,  to 
Atlanta,  Ga.,  and  points  in  other  southern  States,  which  exceeded  aggregate 
of  intermediate  rates,  not  shown  unreasonable  or  discriminatory.  Fourth  sec- 
tion relief  denied.    Scott  Paper  Co.  v.  P.  R.  R.  Co.  525. 

Authority  to  continue  rates  on  articles  moving  under  class  rates  from  points  in 
0.  F.  A.  territory  to  points  in  Wisconsin  higher  than  the  aggregate  of  interme- 
diate rates  to  and  from  Chicago  and  Milwaukee  and  other  intermediate  points, 
denied.    Wisconsin  Rate  Cases,  602  (604,  643). 
THROUGH  RATES. 

No  substantial  evidence  of  record  to  show  that  through  rates  on  fumitiure  from 
^^^hita,  Kans.,  and  manufacturing  points  to  Oklahoma  and  Texas  are  unrea- 
sonable per  te.  Complaint  dismissed.  Wichita  Wholesale  Furniture  Co.  v.  A., 
T.  St  S.  F.  Ry.  Co.  339  (341). 

Bates  on  hardwood  flo(Hing  from  Cadillac,  Mich.,  to  Salt  Tiake  City,  Utah,  found 
unreasonaUe  to  the  extent  that  the  components  thereof  from  Milwaukee  to  Salt 
Lake  City  exceeded  69  cents.  Reparation  awarded.  Cadillac  Lumber  Ex« 
diange  v.  A.  A.  R.  R.  Co.  750  (752). 
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THROUGH  RATES— Continued. 

Through  rate  on  lumber  from  Bridgeport,  III.,  to  Ramona,  Okla.,  found  unrea- 
sonable to  the  extent  that  the  component  of  the  rate  chaiged  from  St.  Louib  to 
Ramcma  exceeded  rate  subeequoitly  established.  Reparation  awarded. 
Prairie  Oil  db  Gas  Co.  v.  A.,  T.  &  S.  P.  Ry.  Go.  493  (494). 

Combination  rate  on  apples  from  Ogdea,  Utah,  to  Sioux  City,  Iowa,  stored  in 
transit  at  South  Omaha,  Nebr.,  and  subsequently  reshipped  to  Sioux  (Mty,  not 
found  unreasonable.  Had  complainant  surrendered  inbound  e*  pense  bills  at 
transit  point  instead  of  Sioux  City,  through  commodity  rate  would  have  been 
applicable.  Haley-Neeley  Co.  v.  C,  B.  A  Q.  R.  R.  Co.  763. 
THROUGH  ROUTES. 

The  fourth  section  as  amended  in  1910  should  be  construed  as  applying  to  canisn 
participating  in  a  through  route,  and  Comnussion  has  not  exceeded  its  powers 
in  granting  fourth  section  exemption  to  southern  carriers  on  export  traffic  fram 
C.  F.  A.  territory.    Ftopc^onal  Rates  to  Gulf  Ports  for  export,  543  (547). 
THROUGH  ROUTES  AND  JOINT  RATES. 

Commission's  jurisdiction  to  establish  through  routes  and  JMnt  ratee  for  an  Ameri- 
can carrier  on  traffic  from  the  United  States  to  Canada  does  not  extend  to 
railroad  or  steamship  lines  located,  owned,  and  operated  entirdy  in  Canada. 
Lake  and  Rail  Rate  Cancellations  (No.  3),  745  (748). 
TOLEDO  RAILWAY  &  TERMINAL  CO. 

Purchase  of,  by  C,  H.  ^  D.  and  sale  of  to  P.  M.  Pere  Marquette  R.  R.  Co.  and 
C,  H.  &  D.  Ry.  Co.  1  (142). 

Its  promotion,  financing,  and  constructian,  and  participation  of  its  promoters  in 
C,  H.  d  D.  common-stock  syndicate.    Id.  (238). 
TON-MILE  REVENUE. 

Coal:  Average  ton-mile  earnings  shown  on  coal  from  Ariamsas  to  Texas  points 
via  Livingston  and  Trinity  routes.  West  Lumber  Co.  v.  St.  L.  A  S.  F.  R.  R. 
Co.  657  (659). 

Lumber:  Ton-mile  earnings  on  lumber  from  St.  Louis  higher  than  from  East  St. 
Louis  is  a  reversal  of  the  normal  relationship,  whereby  t(m-mile  earnings  ou^ 
to  decrease  with  the  increase  in  distance.  Business  Men's  League  of  St  Loms 
V,  A.,  T.  &  S.  F.  Ry.  Co.  308  (329). 

Vegetables:  Earnings  per  ton-mile  from  New  Orieans  to  Memphis,  on  potatoes, 
tomatoes,  and  apples,  compared  with  earnings  under  ratee  on  same  commodities 
between  St.  Louis  and  Illinois  points.    Business  Men's  League  of  St.  Louis  «. 
A.,  T.  &  S.  F.  Ry.  Co.  308  (317). 
TRACKAGE  ARRANGEMENTS. 

The  Pere  Marquette  in  reaching  Chicago  has  trackage  rights  for  40  miles  over 
competitive  lines.    Pere  Marquette  R.  R.  Co.  and  C,  H.  A  D.  Ry.  Co.  1  (11). 

Between  D.,  T.  &  I.  and  C,  H.  A  D.    Id.  (153). 

The  Hocking  Valley  R.  R.  has  given  the  Kanawha  A  Michigan  R.  R.  the  full  uas 
of  its  whole  property  except  the  private  switch  tracks,  and  of  these  the  Hocking 
Valley  has  reserved  an  exclusive  use  to  itself.  No  provision  of  act  justifies 
Commission  in  holding  this  reservation  to  be  unlawful.  Hocking  Domestic  Goal 
Co.  V.  K.  &  M.  Ry.  Co.  392  (398). 
TRACKAGE  RIGHTS. 

An  owning  and  operating  railroad  may  give  trackage  rights  to  another  carrier  over 
a  part  of  its  line,  where  such  a  grant  does  not  impair  the  perfonnance  of  its  own 
duties  to  the  public  as  a  common  carrier,  and  may  prohibit  the  grantee  from 
exercising  its  functions  as  a  common  earner  with  respect  to  traffic  upon  the  line 
of  track  so  granted.    Hocking  Domestic  Coal  Co.  v.  K.  A  M.  Ry.  Go.  892  (400). 


INDEX  DIGEST.  841 

TRANSFER. 

Demmrage  collected  on  shipment  of  shingles  at  Lowell,  Mass.,  ^diich  originated 
in  one  car  and  was  transferred  in  transit  into  two  cars  resulted  in  an  overcharge, 
which  arose  through  the  error  of  changing  for  two  cars  instead  of  one.    Roy  A 
Roy  MiU  Co.  v.  B.  ^  M.  R.  R.  523  (524). 
TRANSFER  ARRANGEMENTS. 

Upcm  complaint  that  the  withdrawal  of  the  transfer  arrangements  heretofore 
existing  between  the  Washington  &  Old  Dominion  Ry.  and  the  Capital  Traction 
Co.  subjects  complainants  to  unjust  and  discriminatory  fares;  Held,  Ilie  Capital 
Traction  Co.  is  not  subject  to  the  jurisdiction  of  this  Commission.  Jamee  v, 
W.  A  O.  D.  Ry.  670  (573). 
TRANSIT  ARRANGEMENTS. 

Concentration:  Cancellation  of  shipper's  rig^t  to  control  routing  of  shipments  of 
cotUm  from  point  of  compression  not  found  justified.  Concentrated  Cotton 
Routing,  663. 

Milling:  Carriers  reaching  destinations  involved  were  not  parties  to  the  transit 
tarifb  at  Hammond,  Ind.;  consequently  complainant's  all^ation  that  an 
increase  in  rates  is  involved  is  not  sustained.  Chapin  A  Co.  v.  C,  I.  A  L.  Ry. 
Co.  491  (492). 

Sorting,  etc.:  Rates  charged  on  certain  shipments  of  roug^  hardwood  lumber  tnm 
Okol<Hia,  Ark.,  to  Mor^ouse,  Mo.,  sorted,  end  squared,  etc.,  and  rediipped  to 
St.  Louis,  Mo.,  and  other  points,  found  unreasonable  to  the  extent  that  they 
exceed  rates  which  would  have  applied  under  defendant's  subsequently  estab- 
lidhed  transit  rule.  Reparation  awarded.  Himmelberger-Harrison  Lumber 
Co.  V.  St.  L.,  I.  M.  A  S.  Ry.  Co.  548  (551). 

Storage:  Combination  rate  on  apples  from  Ogden,  Utah,  to  Sioux  City,  Iowa, 
stoied  in  transit  at  South  Omaha,  Nebr.,  and  subsequently  reehipped  to  Sioux 
City,  not  found  unreasonable;  complainant  did  not  surrender  freight  bills  at 
South  Omaha,  in  accordance  with  tariff,  but  surrendered  them  at  Sioux  City 
when  request  for  reahipment  was  made.  Haley-Neeley  Go.  v,  0.,  B.  ^  Q. 
R.  R.  Go.  763. 
UNDERCHARGES. 

Defendants  authcnized  to  waive  outstanding  undercharges.  Himmelberger- 
Hairison  Lumber  Co.  v.  St.  L.,  I.  M.  A  S.  Ry.  Co.  548  (552). 

Involved.  Texas,  Oklahoma  A  Eastern  R.  R.  Co.  v.  St.  L.  A  S.  F.  R.  R.  Co. 
653(654). 

GarrioB  authorised  to  waive  outstanding  undercharges.  West  Lumber  Co.  v. 
St  L.  A  S.  F.  R.  R.  Co.  657  (660). 

Outstanding  undercharges  should  be  collected.    Bainbridge  Oil  Co.  v,  M.  A  B. 
R.  R.  Co.  660  (662). 
UNREPEATED  MESSAGES. 

Western  Union  Tdegraph  Company's  repeated,  nnrepeated,  and  special  value 
rates  for  the  transmisHion  of  interstate  messages,  with  the  restricted  liability 
attaching  thereto,  notahown  to  be  anreasonable.    Unrepeated  Measnge  Case,  670. 
USE. 

Gam  M  rate  made  applicable  on  cotton  seed  from  River  Jet.,  Fla.,  to  Bainbridge, 
Ga.,  only  when  intended  for  fertiliser  purposes.    Commission  has  uniformly 
condemned  such  restrictions.    Bainbridge  Oil  Co.  v,  M.  A  B.  R.  R.  Co.  660  (661). 
VALUB  OF  COMMODITY. 

In  general:  Commission  has  throughout  its  history  given  consideration  to  the 
value  of  a  commodity  when  determining  what  is  a  reasonable  fate  thereon. 
Aaodation  of  America  V.  P.  B.  R.  Co.  578  (580). 
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VALUE  OF  CX)MMODITY— Continued. 

Aluminum  ware:  Cast  aluminum  ware  Ib  worth  twice  as  much  as  eheet  mluminum 

ware  and  from  two  to  three  times  more  valuable  than  enameled  ware.    Alu- 
minum M%.  Co.  V,  A.,  T.  &  S.  F.  By.  Co.  562  (563). 
Brick,  cement,  conduits,  and  sewer  pipe:  Value  of,  shown.    Atlas  Portland 

Cement  Co.  v.  B.  &  M.  R.  R.  416  (419). 
Ore,  copper:  Nothing  of  record  to  support  complainant's  contention  that  the 

fixing  of  rates  on  ore  according  to  the  value  determined  by  the  smelter  returns 

operates  to  the  disadvantage  of  independent  ore  shippers  of  those  who  desire 

to  develop  copper  mines.    The  Alaska  Investigation,  680  (691). 
Petroleum  and  products:  Value  of,  in  May,  1915,  and  May,  1916.    Pierce  Oil 

Corp.  V.  M.,  K.  &  T.  Ry.  Co.  279  (283). 
Silk:  Is  one  of  the  conimodities  of  the  highest  value  in  proportion  to  the  ratio 

which  the  chaiges  bear  to  the  value  of  the  commodity.    Silk  Association  ol 

America  v.  P.  R.  R.  Co.  578  (581). 
Sugar:  The  difference  in  value  between  raw  sugar  and  refined  sugar  is  about 

1  cent  per  pound  regardless  of  the  level  in  prices.    Drewes  Sugar  Go.  v.  8.  P. 

CJo.  533  (539). 
VALUE  OF  PROPERTIES. 

Analysis  of  financial  history  given  in  order  to  ascertain  value  of  properties  con- 
solidated into  the  P.  M.  as  of  January  1, 1900.    Pere  Marquette  R.  R.  Co.  and 

C,  H.  &  D.  Ry.  Co.  1  (12). 
Use  of  book  value  to  determine.    Id.  (220). 
VOLUME  OF  TRAFFIC. 

Whether  application  of  new  chaiges  will  result  in  an  increase  of  revenue  or 

whether  shippers  will  make  less  use  of  the  storage  docks  and  thereby  decrease 

the  aggregate  of  carriers'  revenues  for  dock  ore  is  a  question  resting  in  conjecture. 

Iron  Ore  Rate  Cases,  368  (370). 
VOLUNTARY  REDUCTION.    See  RBoucnoN  in  Ratbs  (By  Carriers). 
WAR  IN  EUROPE. 

Steamer  service  between  New  Orleans  and  Cralveston  discontinued  on  account  of 

European  war,  vessels  finding  more  profitable  business  elsewliere.    Drewes 

Sugar  Co.  v.  S.  P.  Co.  533  (537). 
Because  of  great  demand  for  vessels  resulting  from  the  European  war  respondents 

testify  that  the  present  value  of  their  fleets  is  at  least  50  per  cent  greats  than  the 

book  valuation.    The  Alaska  Investigation,  680  (696). 
WATER  AND  RAIL  RATES.    See  aUo  Lakb-and-Rail  Ratss;  Rail-Laks-akd- 
Rail  Rates. 
Cancellation  of  joint  rates  on  traffic  from  Norfc^,  Va.,  by  water  to  New  Yori:, 

N.  Y.,  and  thence  by  rail  to  New  England  and  Canadian  points  resulting  in 

increases  in  the  through  rates,  found  not  justified.    Cotton  to  New  England 

Points,  441. 
WEAK  LINES. 

Financial  and  operating  conditions  of  the  Tennessee  Central,  shown.    Hill  v. 

N.,  C.  St  St.  L.  Ry.  582  (592). 
Revenues  of  the  Copper  Itiver  &  Northwestern  Ry.  insufficient  to  pay  operating 

expenses  and  fixed  chaiges,  resulting  in  a  deficit.    The  Alaska  Investigation, 

680  (699). 
WEIGHT. 

Actual:  Contention  that  chaiges  on  shipment  wei^iing  70,170  pounds  should  have 

been  based  on  actual  weight  when  forwarded  in  car  of  80,000-pound  capacity, 

notsustained.    Mlcox  Mercantile  Co.  v.  Waba^  By.  Co.  552  (558). 


